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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



THE TREMONT. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1908.) 

No. 1,454. 

1. Collision— Steamsiiips in Fog— Mutual Faults. 

A flnding of the trial court that a collision between the steamships 
Tremont and Ramona ofî Marrowstone Point near Port Townsend was due 
to faults of botb vcssels afflrmed. 

flDd. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, § 40. 

Collision rules. Speed' of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

2. Same— Damages Recoveeable— I.oss of Eabnings. 

In flnding the damages recoverable by a vessel injured in a collision as 
she was starting on a voyage an allowance cannot be made for loss of 
earnings in carrying the mails on the voyage, whicb were vvithdrawn on 
account of the delay caused by her injuries, and sent by another vessel 
where there is no évidence from which it can be ascertained with rea- 
sonable certainty what profit she vi^ould hâve made from such carriage. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, § 282.] 

3. Same— Expenses Dueing Delay fob Repaies — Demueeage. 

The expenses of a vessel during the time she was delayed in repairing 
injuries caused by a collision, such as wages of the crew, provisions, and 
the like are properly allowable as damages resulting from the collision, 
but Insurance premiums and gênerai office and agents' expenses during 
that time are not proper éléments of such damages. The fixing of the per 
diem demurrage during such time on the basis of the vessels average daily 
earnings during three consécutive voyages held not prejudicial to such 
Tessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 283.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

W. H. Bogie and Charles P. Spooner, for appellant. 
Samuel H. Piles, James B. Howe, and Charles H. Farrell, for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
161 F.— 1 
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ROSS, Circuit Judge. This appeal grew out of a collision between 
the steamship Tremont and the steamer Ramona ofï Marrowstone 
Point, near Port Townsend, Wash., during a heavy fog. The trial court 
found both steamers in fault in certain specified particulars, and that 
the fault of each contributed to the collision; accordingly, it followed 
the established rule of dividing the damages. A careful considération 
of the record satisfies us that there was abundant évidence to sustain 
the findings. No useful purpose would be served by reviewing it. 

It is contended for the appellant that in fixing the damages sustained 
by the Tremont the court should bave allowed as loss in the earnings 
of the voyage on which she was at the time bound what she would 
bave earned by carrying the mails that were on board, and which mails, 
the record shows, were withdrawn by the government officiais, and sent 
forward by other steamers because of the collision and conséquent in- 
terruption of the Tremont's voyage. We would be disposed to sustain 
this contention of the appellant if there was any évidence from which 
the profits that would bave been derived by the Tremont from carry- 
ing the mails so withdrawn could be arrived at with reasonable cer- 
tainty; but there is no such évidence. The testimony of the witness 
Stewart, cited by the appellant to that point, is altogether too indefinite 
and uncertain. 

The case shows that the Tremont was delayed 4 days in making 
temporary repairs, after which she completed the voyage in which she 
was engaged at the time of the collision, then made two other voyages, 
after which permanent repairs upon her were made, consuming with 
the 4 days, during which the temporary repairs were made, a total of 
18 days. The record further shows that the voyage hère in question 
occupied 3 days longer time than the immediately preceding similar 
voyage of the Tremont, during which her average net proceeds were 
$328.44 per day, but was made in 5 days' shorter time than the im- 
mediately succeeding similar voyage of the steamer, during which 
her average net profits were $221.47 per day, whereas during the inter- 
mediate voyage — that in question — her average net earnings per day 
were only $91.49. In fixing the demurrage for the 18 days during 
which the Tremont was laid up for repairs, the court below allowed the 
net average earnings per day for the three voyages ; that is to say, 
$213 a day. Whether the facts were such as to justify a resort to an 
average of the net earnings of the three voyages bas not been chal- 
lenged by an appeal on the part of the Ramona. We think the Tre- 
mont bas no just ground of complaint on that ground. 

In addition to the daily demurrage of $213 allowed by the court be- 
low, the appellant was also allowed the expense of the ship during the 
18 days, such as wages ôf the crew, provisions, and the like, but the 
court below correctly refused, in our opinion, any allowance for in- 
surance premiums and gênerai office and agents' expenses during that 
period. 

The judgment is affirmed. 



HOLT V. CALIFOENIA DEVELOPMENT CO. 3 

HOLT V. CALIFOENIA DEVELOPMENT OO. et al. 

(Circuit Court of Appeals, Nintli Circuit February 10, 1908.) 

No. 1,484. 

OoEPOBATioNs— Suit bt Stockholdek— Sufficienct of Bill. 

A bill by a stockholder againfst the corporation, and a railroad Com- 
pany alleged that a contract was entered into between the two conipanies 
by whlch the railroad company af,'reed to lend to the other a large sum of 
money, taking as seeurity a pledge of a majority of the latter's stock, 
with power to vote the same on default in repayment of any installment 
of the loaii, and an agreement by which it was to name the président and 
gênerai manager and three of the seven directors of the borrowing Com- 
pany, and which provided that the other dtrectora should not be objec- 
tionable to it ; that large sums were advanced by the railroad company 
which were in fact expended for its own benefit, but ostensibly for the 
benefit of the other company to which they were charged ; that by reason 
of the latter's control by the railroad company so secured it was wholly 
unable to extricate itself from Its Indebtedness, and would be absorbed 
by the railroad company, as was the fraudulent intention when the con- 
tract was made; and that the other stoclcholders would be deprived of 
thelr property. The bill prayed for a cancellation of the contract; that 
an aecounting be had in respect to the advances made and the equities of 
the parties determined. Held, that such bill was for the benefit of the 
corporation of which complainant was a stockholder, and that under Its 
allégations he was not required to tender repayment of the sums advanced 
by the railroad company. 

Same— CONTEACTS — Ultra Viees— Conteact. 

Section 12 of the New Jersey Corporation Act (P. Ia 1806, p. 281), in 
force in 1896, provides that the business of every corporation shall be 
managed by its directors who shall be stockholders, and shall be chosen 
annually by the stockholders, and section 13 provides that every corpora- 
tion shall hâve a président, secretary, and trcasurer who shall be chosen 
either by the directors or stockholders as the by-laws direct. Held, that 
a contract made by a corporation organized under such act, by which It 
agreed to cause three of Its seven directors to resign ; that their successors 
should be named by another corpor.ition, and one of such members should 
be elected président and gênerai manager ; that the other directors should 
be not ob,iectionable to such other corporation ; and that such officers and 
directors should remain in office until a loan should be repaid to the other 
corporation which did not ail become due for six years — ^was in violation 
of such provisions of the statute and ultra vires and void, and was not 
valldated by the fact that it containod a furtlier provision by which the 
outside corporation acquired the right to vote a majority of the stock of 
the New Jersey cori)oration. 

, Same — StiEEENnEB of Control to Anotheb Corporation. 

The purpose of a grant of corporate power is that the corporation shall 
exercise its powers and carry on its business through its own offlcers and 
agents, and an agreement by whlch it surrenders the management and 
control of its aff airs and business to another corporation organized for a 
wholly différent purpose and carryiug on a différent business is ultra vires. 

, Same— Suit by Stockholdeb fob Cancellation of Ultea Vises Conteact 
— Estoppel. 

A contract made by a corporation which is ultra vires in the true sensé 
Is void, and neither the corporation nor a stockholder is estopped to at- 
tack its validity by the fact that the corporation or the other party bas 
acted under it, nor by delay in bringing suit for its cancellation. 

[Kd. Note. — For caSes in point, see Cent. Dig. vol. 12, Corporations, {S 
1556-1564.] 

Ross, Circuit Judge, dissenting. 
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Appeal from the Circuit Court of the United States for the South- 
ern Division -of the Southern District of California. 

Walter Malins Rose and Hunsacker & Britt, for appellant. 
J. S. Chapman, E. A. Meserve, E. S. Ives, and J. W. McKinley, 
for appellees. 

Before GIEBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This suit was commenced in the Cir- 
cuit Court of the United States for the Southern Division of the 
Southern District of CaHfornia. The plaintiff is a citizen of the state 
of California residing in the city of Los Angeles in the Southern Di- 
vision of the Southern Judicial District. The défendant the California 
Development Company is a corporation organized and acting under 
the laws of New Jersey, having an authorized capital of $1,250,000 
divided into 13,500 shares of the par value of $100 each: Its princi- 
pal offices are in the city of Eos Angeles, with property and business 
situate largely in San Diego county. The défendant the Southern 
Pacific Company is a corporation organized and acting under the laws 
of Kentucky, and operating a line of raiiroad extending through the 
Southern Division of the Southern Judicial District of California, with 
executive and administrative offices in the city of Los Angeles. The 
plaintiff is, and ever since the Ist day of November, 1900, has been, 
the owner and holder of 170 shares of the capital stock of the défend- 
ant the California Development Company. The défendant the Cali- 
fornia Development Company is the owner of ail the capital stock of 
the corporation known as "La Sociedad de Yrrigacion y Terrenos de 
la Baja CaHfornia (Sociedada Anonima)," which is referred to in 
the bill of complaint as the "Mexican Company." 

In an amended bill of complaint filed February 12, 1906, the plain- 
tiff seeks to obtain a decree against the défendants, the California 
Development Company and the Southern Pacific Company, declaring 
a certain contract entered into between the défendants on June 20, 
1905, ultra vires, invalid, and not binding upon the défendant the 
California Development Company, and that the same be surrendered 
up and canceled; that a receiver be appointed to take possession of 
the assets and business of the California Development Company; that 
the défendant the Southern Pacific Company, its agents, servants, and 
employés be enjoined, during the pendency of the suit, from enforcing 
or attempting to enforce any of the terms of the instruments set 
forth in the complaint, or making new or différent contracts relating 
thereto, or making other or further advances to the défendant the Cali- 
fornia Development Company under and by virtue of said contracts, 
and that the défendant the Southern Pacific Company be required to 
account for ail advances theretofore made to the défendant the Cali- 
fornia Development Company. Plaintiff allèges that the principal 
object which the organizers and promoters of the organization of the 
défendant the California Development Company had in view in the 
formation of said corporation was to acquire the right to divert and 
apply to bénéficiai uses water flowing in the Colorado river at a point 
in San Diego county, Cal., near the international boundary line be- 
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tween the United States and the Republic of Mexico, and to convey 
the same for irrigation and otlier bénéficiai uses by means of an in- 
take, heading, canals, and ditches from said river to certain arable 
lands lying in said San Diego county near said international boundary, 
and in that portion of Lower California in the Republic of Mexico 
adjoining said boundary upon the south; that a very large body of 
arable land in said vicinity, comprising upwards of 100,000 acres in 
said Lower California,' and upwards of 800,000 acres in said San 
Diego county, was and is capable of irrigation from said Colorado riv- 
er at reasonable outlay, by reason of the fact that said lands are lower 
than the bed of said river at or near said point and that said lands 
are in large part below the level of the sea. 

From this and other allégations contained in the amended bill of 
complaint it appears that the lands referred to are located in the désert 
région between the Colorado river and the Salton Basin below the 
level of the sea in San Diego county, Cal., and in the adjoining terri- 
tory of a similar character on the south in Lower California in the 
Republic of Mexico. Plaintifï allèges that in the month of May, 
1900, in pursuance of the purpose set forth in the bill, the California 
Development Company acquired by appropriation under the'laws of 
the State of California the right to 500,000 miner's inches of the water 
of the Colorado river, and thereafter, by the expenditure of large sums 
of money, the California Development Company constructed a head- 
ing and intake for the diversion of said water, and about 70 miles of 
canals and ditches, whereby said water was diverted and conveyed to 
and became available for the irrigation of about 500,000 acres of the 
lands described; that prior to the application of water to thèse lands 
they were part of an arid and desolate désert, wholly unproductive and 
valueless; that the enterprise of reclaiming thèse lands from. the 
désert was undertaken and carried out by the California Development 
Company prior to the act of Congress of June 17, 1903, c. 1093, 33 
Stat. 388 (U. S. Comp. St. Supp. 1907, p. 511), authorizing the ex- 
penditure of public moneys in aid of the irrigation of arid lands, and 
was of vast magnitude and created many million dollars' worth of 
wealth where none had existed before, and has been, and is, of great 
public benefit and advantage; that said water right is a prior right 
upon the waters of the Colorado river and of very great value, plain- 
tifï being informed and believing that it is reasonably worth the sum 
of $1,500,000 ; that in furtherance of the purpose of the California 
Development Company to acquire the right to divert and apply to 
bénéficiai uses 500,000 miner's inches of the water flowing in the 
Colorado river, the company, on or about July 1, 1900, executed a 
deed of trust conveying ail of its property to a trustée to secure a 
bond issue to the amount of $500,000, and the company thereafter 
issued and sold its bonds and used the proceeds thereof in and about 
its said business and in furtherance of its purposes as aforesaid; that 
the principal security for said bonds is the water right of the Cali- 
fornia Development Company and the heading, intake, and canals of 
the company, ail of which are covered by and included in the deed 
of trust whereby said bonds are secured. Plaintifï further allèges that 
in the spring and summer of 1904, by reason of the incompetency of 
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one C. R. Rockwobd, the engineer of the California Development 
Company, silt was allowed to accumulate in the intake for said water 
in th^at portion of the canal adjacent thereto, whereby it was difficult 
to divert the needed water from the Colorado river into the canals of 
the California Development Company ; that thereafter, and in the 
month of September, 1904, the Mexican Company caused a eut to be 
made in the bank of the Colorado river and in tlje Republic of Mexico, 
and at a place where the bed of the river was much higher than the 
Mexican Company's canal; that the soil was loose and unstable at 
that point, and the river gradually widened niaking a breach in its 
bank at that point until it became impossible to control or manage the 
fîow of the river ; that the intake gradually became the bed of the en- 
tire Colorado river along and upon which the entire waters of the 
river fîowed; that the lands irrigated by the water so appropriated 
and diverted by the California Development Company are ail below 
sea level, and much lower than the bed of the Colorado river from 
which the water is taken ; that further westward is a vast area or 
basin known as the Salton Basin, into which the water from the 
Colorado river bas been caused to flow through the new eut in the 
bank of the river, and that this water covers about 400 square miles 
of this basin and is continually rising therein. 

Plaintifï further allèges that the Southern Pacific Company op- 
érâtes a Une of railroad through and across said Salton Basin, which 
line at some points is more than 200 feet below sea level; that some 
time in the month of February or March, 1905, the inflow of water 
from the Colorado river to said Salton Basin began to approach and 
threaten to submerge the railroad tracks of the Southern Pacific Com- 
pany at différent points in the Salton Basin ; that about that time the 
Southern Pacific Company realized that a continuance of the inflow 
of the Colorado river into the Salton Basin would compel it to re- 
move the line of tracks to higher ground, which would involve great 
expense to it ; that thereupon the Southern Pacific Company conceived 
the purpose of acquiring control of the California Development Com- 
pany upon the pretext of being interested in aiding said company in 
its colonization and development work, but in reality for the purpose 
of making large expenditures to protect its right of way and tracks 
in the name of and as an indebtedness against the, Cahfornia Devel- 
opment Company, and of saddling a large amount of indebtedness 
therefor upon said company in the form of loans from the Southern 
Pacific Company ; that at the time the Southern Pacific Company con- 
ceived the purpose of gaining control of the CaHfornia Development 
Company as aforesaid, that company was in financial straits and its 
crédit greatly impaired ; that by reason of such financial difficulties 
said company was constrained by its nécessitons condition to accept. 
a loan of $800,000 offered by said Southern Pacific Company in the; 
month of May, 1905 ; that by the terms of said loan the California 
Development Company agreed to give the Southern Pacific Company 
control of its board of directors and of ail its officers until sitch time 
as it should repay said loan with interest. In addition and at the same 
time the Southern Pacific Company secured by way of pledge G, 300 
shares of the capital stock of the California Development Company, 
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such number of shares being a majority of the 12,500 shares oï the 
capital stock of that corporation; that said agreement was so worded 
and drawn that it became forthwith hopelessly impossible for the Cal- 
ifornia Development Company ever to extricate itself from the terms 
thereof ; and the Southern Pacific Company thereupon became a créd- 
iter in possession with complète dominion and control over the assets 
of the California Development Company. The agreement, as set out 
in the amended bill of complaint is dated the 20th day of June, 1905, 
and contains the following, among other, provisions : It recites .that 
the California Development Company is désirons of borrovving from 
the Southern Pacific Company the sum of $200,000 to be used by it 
in paying off certain of its floating indebtedness, and in complet- 
ing and perfecting its canal System and that of the Mexican Company; 
that the Southern Pacific Company is to loan and advance to the Cal- 
ifornia Development Company and at once pay into its treasury the 
sum of $300,000 which said loan is to be repaid by the California 
Development Company to the Southern Pacific Company on or be- 
fore March 1, 1911, in installments as follows : $20,000 on or be- 
fore March 1, 19071; $30,000 on or before March 1, 1908; $40,000 
on or before March 1, 1909; $50,000 on or before March 1, 1910; 
$60,000 on or before March 1, 1911 — ail deferred payments to bear 
interest from date of advancement and payment of the money to the 
California Development Company until paid, at the rate of 6 per cent, 
per annum, payable semiannually. To secure this loan and the re- 
payment thereof vi^ith interest as provided the California Development 
Company agrées to procure certain of its stockholders to pledge 
6,300 shares of its capital stock; said stock to be deposited in pledge 
for such purpose with a trustée to be selected by the Southern Pacific 
Company, and not to be transferred on the books of the corporation 
during the life of the pledge unforeclosed, but to remain in the names 
of the owners thereof, who shall hâve the right to sell and transfer 
their respective interests in the same, subject always to said pledge 
and the purpose thereof; at the time of so depositing said stock in 
pledge the respective owners thereof shall exécute to the trustée or 
pledgee, as selected by the Southern Pacific Company, irrévocable 
powers of attorney or proxies, giving to said trustée the right to vote 
said stock at ail meetings of stockholders of the California Develop- 
ment Company held after 90 days' default in payment of any install- 
ment of said loan or in performance of any other of the agreements of 
the California Development Company therein contained, and while 
such default continues. 

It is also provided in the agreement that to secure the loan and the 
repayment of the same, and to secure the Southern Pacific Company 
in making the same, it is agreed that during the continuance of the ' 
whole or any part of said loan unpaid the Southern Pacific Company 
is to hâve three members on the board of directors of the California 
Development Company, one of whom shall be, during said term, the 
duly elected président and gênerai manager of the company and its 
business; to that end the California Development Company agrées to 
cause three members of its board of directors as then constituted to 
resign, and in their places and steads to cause to be elected three par- 
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ties to be selected for that purpose by the Southern Pacific Company, 
upon which being done the California Development Company is to 
cause the other members on its board of directors then in Cahfornia 
to vote for and elect one of the three directors so selected and named 
by the Southern Pacific Company to the office of président and gênera] 
manager of the California Development Company and its business. 
And in the event of any vacancy occurring in the office of director 
held by either of said persons elected by the Southern Pacific Company 
or in said office of président, then the California Development Com- 
pany shall cause such person to be elected to said office as the Southern 
Pacific Company shall designate. Provided that such président shall 
be acceptable — that is, not objectionable — to at least two members of 
the board other than those named by the Southern Pacific Company. 
It is further provided that in addition to having the right of nominat- 
ing three members of said board of directors as in the agreement pro- 
vided for, ail members of said board shall be acceptable — that is, not 
objectionable— to the Southern Pacific Company; that the président 
and gênerai manager so selected shall hâve the power to name the 
California Development Company's secretary, treasurer, attorney, su- 
perintendents, chief engineer, and consulting engineer; the parties so 
named, however, to be acceptable to at least two members of the board 
of directors other than those named by the Southern Pacific Company. 
It is further provided in the agreement that the California Development 
Company, being the owner of nearly ail of the stock of the Mexican 
Company, it will cause the board of directors of said Mexican Com- 
pany to be composed of men satisfactory to the Southern Pacific Com- 
pany, and that failure at any time while any part of said loan remains 
unpaid to elect as members of the board of directors of the California 
Development Company the three parties named therefor by the South- 
ern Pacific Company, or failure to elect one of said parties as the prés- 
ident and gênerai manager of the California Development Company as 
in the agreement provided, shall operate to cause and render ail the 
balance of said loan then unpaid to become immediately due and pay- 
able. It is further provided that whenever the loan, principle, and 
interest lias been repaid the stock deposited with the pîedgee or trustée 
shall be returned, and then, and not before, the Southern Pacific Com- 
pany will cause its three directors of the California Development Com- 
pany to resign as such directors, and the California Development Com- 
pany will thereupon "résume the fuU control and management of its 
afïairs and its business." In a contract entered into between the Cal- 
ifornia Development Company, the Mexican Company and the South- 
ern Pacific Company on the same day as the foregoing, it is recited 
that it is the understanding of ail the parties to the contract that a 
large part of the money so loaned to the California Development Com- 
pany is for the real use and benefit of the Mexican Company in the 
work of repairing, constructing, and perfecting its canals and canal 
headings in the Republic of Mexico, the said loan being entirely made 
to the California Development Company instead of partly to that Com- 
pany and partly to the Mexican Company for the reason and because 
of the fact that the Mexican Company is a foreign corporation having 
ail its properties in a foreign country beyond the jurisdiction of the 
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courts of the United States, and because of the further fact that the 
proportions of the said loan to be used by the CaUfornia Development 
Company and by the Mexican Company cannot in advance be ascer- 
tained and determined. It is also recited in the contract that at the 
time of the agreement to make the loan it was agreed by the Mexican 
Company that it should guarantee the loan and the repayment there- 
of. The contract accordingly provides for such a guarantee on the 
part of the Mexican Company, and that it will cause its board of di- 
rectors to elect the président and gênerai manager of the CaUfornia 
Development Company its gênerai manager, and it will give to said 
gênerai manager power and authority to handle and dispose of its 
properties in the Republic of Mexico, with power to contract and agrée 
to furnish water for use on lands in Mexico at a rental of not less 
than 50 cents gold per acre per foot of water delivered. The contract 
also provides for the keeping of regular books of account showing the 
amounts of money advanced or paid out by the California Develop- 
ment Company for the Mexican Company and the amounts of money 
received by the former company belonging to or for the latter Com- 
pany. 

Plaintiflf further allèges that the California Development Company 
bas an authorized capital of $1,250,000, divided into 12,500 shares of 
the par value of $100 each, and that ail of said capital stock is out- 
standing; that the control and management of the afïairs of the Cal- 
ifornia Development Company is committed to a board of seven direct- 
ors, and that said board was at the time of the exécution of the con- 
tract of June 30, 1905, composed of certain persons whose names are 
given; that immediately after the exécution of said contract three 
of the persons named resigned as directors, and three other persons 
were chosen as directors in their places as the représentatives of the 
Southern Pacific Company ; that thèse three directors were at that time 
and still are agents, employés, and servants of the Southern Pacific 
Company, and are acting as directors for the benefit and at the behest 
and under the direction and domination of the Southern Pacific Com- 
pany ; that immediately after thèse three représentatives of the South- 
ern Pacific Company were chosen as directors of the California De- 
velopment Company one of them was chosen as président of said com- 
pany, and ever since bas acted as président in the interest of the 
Southern Pacific Company. Plaintiff further allèges that immediately 
after the exécution of the aforesaid contract the Southern Pacific Com- 
pany took and assumed fuU control and management of the business 
and afïairs of said California Development Company and ever since 
bas held and still holds such control and management and that the 
California Development Company bas not paid, and by reason of such 
control by the Southern Pacific Company cannot pay the obligation 
of $200,000 created under and pursuant to said contract so as to be 
able to "résume the fuU control and management of its afïairs and 
business" as provided by said contract ; that $150,000 of said sum of 
$200,000 agreed to be advanced was loaned and advanced to the Cal- 
ifornia Development Company by the Southern Pacific Company on or 
about July 22, 1905, and the remainder of $50,000 was loaned and 
advanced on or about September 23, 1905. Plaintifï further allèges 
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that under the provisions of the contract requiring tliat the otlier mem- 
bers of the board of directors of the California Development Com- 
pany should be "acceptable — that is, not objectionable" — to the South- 
ern Pacific Company, it was possible for the latter company to exclude, 
and it did exclude, from said board ail save persons who would be 
subservient to the wishes and desires of the Southern Pacific Com- 
pany; that accordingly the résignation of a fourth director was se- 
cured, and two persons were caused to be elected to fill the vacancy in 
succession, one after the other, and that both are whoUy subservient 
to the Southern Pacific Company; that the object of the Southern 
Pacific Coinpany in entering into the said contract was the saddling 
of debts for the maintenance of its right of way upon the California 
Development Company ; that the Southern Pacific Company has rail- 
road interests of vast magnitude and importance compared with which 
its interests as créditer of the California Development Company is insig- 
nificant ; that it is indiffèrent to the interests of the bondholders and 
stockholders of said corporation ; that since securing control of the Cal- 
ifornia Development Company and dominion over its property and 
assets, the Southern Pacific Company has made large expenditures 
of money loaned and advanced to the California Development Com- 
pany under said contract for the benefit of itself — the Southern Pa- 
cific Company; that said expenditures hâve not been made for the 
benefit of the California Development Company or the said Mexi- 
can Company at ail, and hâve not benefited either or both of said 
companies, and it is charged that upwards of $300,000 has already 
been expended by the Southern Pacific Company in this way for 
his own benefit and without benefit to the California Development 
Company and the said Mexican Company, and saddled upon the Cal- 
ifornia Development Company in the form of a debt to the South- 
ern Pacific Company. Plaintifï further allèges that it is the purpose 
of the Southern Pacific Company so to manipulate the affairs and as- 
sets of the California Development Company that the holdings and in- 
terests of the stockholders will be rendered wholly valueless, and the 
Southern Pacific Company further purposes and intends, after hav- 
ing eliminated the rights and holdings of ail the présent stockholders 
of the California Development Company, to sell the valuable water 
rights of the California Development Company at a large price to 
the Réclamation Service of the United States, and to reap ail the profit 
and benefit thereof themselves and to the injury of the plaintiff and ail 
other stockholders of the California Development Company; and to 
accomplish this purpose by mèans of divers and sundry fraudulent and 
unlawful devices carried out through its agents and servants who hâve 
been made président and directors of the California Development Com- 
pany, and by virtue of the control and dominion which the Southern 
Pacific Company has over the California Development Company and 
its assets and affairs under said contract. 

To this amended bill of complaint both the défendants, appearing by 
the samé counsel, demurred, on the ground that the plaintifï, by his 
own showing, was not entitled to the relief prayed for against the de- 
fendants or either ofthem; that the court had no jurisdiction to 
hear or détermine the suit, and that the bill of the plaintifï is wholly 
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without equity. The court sustained the demurrer and entered a 
decree dismissing the bill. The plaintiff has appealed. 

It is urged as an objection to the bill that it is without equity, be- 
cause the money loaned under the contract which it is the object of 
the suit to cancel has not been restored, and there is no offer of restora- 
tion. In our opinion the objection is based upon an erroneous view 
of the cause of action. The plaintifif does not bring this suit to es- 
tablish any individual right of his own, but for the benefit of the Cali- 
fornia Development Company, of which he is a minority stockholder. 
He has received nothing in tlae transaction which is the subject of this 
controversy, and therefore has nothing to restore. His authority to 
speak for the corporation is to pray the court to do equity in determin- 
ing the rights of the parties. But the important feature of the cause 
of action as set forth in the amended bill of complaint is that there is 
nothing to restore to the Southern Pacific Company by the California 
Development Company or its stockholders. It is distinctly alleged that 
the "Southern Pacific Company has made large expenditures of money 
loa:ned and advanced to said California Development Company, under 
said contract * * * for the benefit of itself — the said Southern 
Pacific Company ; tbat said expenditures hâve not been made for the 
benefit of said California Development Company or said Mexican 
Company at ail, and hâve not benefited either or both said companies 
* * * ; that upwards of $300,000 has already been expended by 
said Southern Pacific Company in the above way, * * * and with- 
out benefit to said California Development Company and said Mexican 
Company, and saddled upon said CaHfornia Development Company in 
the form of a debt to said Southern Pacific Company." There are 
other allégations in the amended bill charging acts on the part of the 
Southern Pacific Company to secure the control of the California De- 
velopment Company for the purpose of making large expenditures to 
protect its right of way and tracks in the name of and as an indebted- 
ness of said California Development Company and of saddling a large 
amount of indebtedness therefor upon said California Development 
Company in the form of a loan by the said Southern Pacific Company. 
If thèse allégations are true, and they must be so treated in determin- 
ing the sufficiency of the bill upon the demurrer, the Southern Pacific 
Company has appropriated to its own uses and purposes the money 
it has pretended to loan to the California Development Company, and 
this it has accomplished under the terms of the contract giving it con- 
trol of that corporation. The appeal to equity is that the California 
Development Company may be relieved of this assumed indebtedness 
by a cancellation of the contract. In this aspect of the case it is mani- 
fest that neither the plaintiff nor the California Development Company 
should be required to ofïer to restore money the corporation has never 
received for its own use or benefit. If the court shall hereafter ascer- 
tain the fact to be otherwise than as alleged in the bill, it will direct 
the parties to do equity in accordance with such facts. 

The next question to be determined is whether the contract is ultra 
vires. Section 13 of the act of the Législature of New Jersey (P. L. 
1896, p. 281), under which the California Development Company was 
incorporated on or about the 33d day of April, 1896, provides : 
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"The business of every corporation shall be managed by Its directors, wiio 
shall respectively be sliareholders therein; they shall be not less than three 
In number, and, exeept as hereinafter provlded (the exception is not material 
in this case), they shall be chosen annually by the stockholders at the time 
and place provlded in the by-laws, and shall hold office for one year and un- 
til otherS are chosen and quallfled in their stead." 

Under the lavv the control and management of the affairs of the 
California Development Company was committed by its incorporators 
to seven directors. In paragraph 2 of the agreement of June 20, 1905, 
the California Development Company by its président and secretary 
agreed to cause three members of its board of directors as then con- 
stituted to resign and in their places and steads to cause to be elected 
three parties to be selected for that purpose by the Southern Pacific 
Company. The provision of the statute that the directors shall be 
shareholders and shall be chosen annually by the stockholders appears 
to be set aside by this agreement as to three of the seven directors, 
and the sélection of thèse three directors vested in the Southern Pacific 
Company "during the continuance of the whole or any part of said 
loan unpaid." 

Section 13 of the New Jersey act provides that : 

"Every corporation organized under this act shall hâve a président, secre- 
tary and treasurer, who shall be chosen either by the directors or stockholders, 
as the by-laws may direct, and shall hold their offices until others are chosen 
and quallfled in their stead." 

In paragraph 3 of the agreement ît is provided that upon the élec- 
tion of the three directors selected by the Southern Pacific Company 
the California Development Company is to cause the other members 
on said board then in California to vote for and elect one of the three 
directors so selected and named by the Southern Pacific Company to 
the office of président and gênerai manager of the California Develop- 
ment Company and its business. It is further provided in the agree- 
ment that in the event of any vacancy occurring in the office of director 
held by either of said persons elected by the Southern Pacific Com- 
pany or in said office of président, then the California Development 
Company shall cause such person to be elected to said office as the 
Southern Pacific Company shall designate, provided that such prési- 
dent shall be acceptable — that is, not objectionable — to at least two 
members of the board other than those named by the Southern Pacific 
Company. It is further provided that in addition to having the right 
of nominating three members of said board of directors as provided 
in the agreement ail members of the board shall be acceptable — that 
is, not objectionable — to the Southern Pacific Company. Under the 
agreement, the président of the corporation, instead of being chosen 
either by the directors or stockholders, as the by-laws may provide, 
is selected by the Southern Pacific Company. The law requires that 
the secretary like the président shall be chosen either by the directors 
or stockholders as the by-laws may direct. In paragraph 3 of ^ht 
agreement it is provided that the président and gênerai manager of 
the California Development Company so selected shall hâve the power 
to name the secretary, acting superintendent, chief engineer and Con- 
sulting engineer of the corporation, the persons so named, however. 
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to be acceptable to at least two members of the board of directors of 
the corporation other than those named by the Southern Pacific Com- 
pany. Thèse provisions of the agreement are clearly contrary to the 
provisions of the hw under which the corporation was organized, and 
are contrary to the laws of this state, under which it is exercising its 
authority and doing business as a corporation. 

There is, however, another provision of the agreement to be consi- 
dered in this connection. It is provided in paragraph 4 of the agree- 
ment that to further secure the loan and its repayment with interest 
the Cahfornia Development Company agrées to procure certain of its 
stockholders to pledge 6,300 shares of its capital stock to be deposited 
with a trustée to be selected by the Southern Pacific Company, the 
owners of the stock to exécute to the trustée so selected irrévocable 
powers of attorney or proxies giving to said trustée the right to vote 
said stock at ail meetings of stockholders of the California Develop- 
ment Company held after 90 days' default in payment of any install- 
ment of said loan or in performance of any other of the conditions of 
the agreement on the part of the California Development Company and 
while such default continues. Does this power of control given to 
the Southern Pacific Company over the affairs of the California De- 
velopment Company by the transfer of a majority of its shares of stock 
render immaterial the method provided in the agreement for the sé- 
lection of the officers of the corporation and their terms of office? In 
other words, if the Southern Pacific Company has secured the con- 
trol and management of the California Development Company by pro- 
curing the control of a majority of its shares, and is thus enabled to 
elect its officers and direct its affairs, is it of any conséquence that the 
agreement provides a method whoUy at variance with the law for the 
sélection of such officers and their terms of service ? 

We are of opinion that the method provided by the statute for the 
élection of the ofïicers of the corporation, their qualification, and their 
terms of service cannot be set aside even by the vote of the majority 
of the shareholders. But, aside from the conflict between the terms 
of the agreement and the law under which the California Development 
Company was incorporated, the action of the corporation in carrying 
out the terms of the agreement as alleged in the bill amounts to a 
complète ^urrender of the management and control of the California 
Development Company to the Southern Pacific Company, another cor- 
poration formed for a différent purpose and carrying on a whoUy dif- 
férent business. The purpose of a grant of corporate power is that 
the corporation shall exercise its powers and carry on its business 
through its own officers and agents and not through officers and agents 
selected by another corporation. 1 Mor. Priv. Corp. p. 431 ; Buckeye 
Marble & Freestone Co. v. Harvey, 93 Tenn. 115, 20 S. W. 439, 18 
L. R. A. 252, 36 Am. St. Rep. 71. And that it shall maintain an in- 
dependent corporate existence, and not surrender the control of its 
affairs or the exercise of its power to another corporation. Anglo- 
American Land M. & A. Co. v. Lombard, 132 Fed. 721, 736, 68 C. C. 
A. 89. There are undoubtedly instances where the control and man- 
agement of one corporation by another is justified by the character of 
the business in which they are engaged, and the complète harmony of 
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interests existing between the two corporations. The control and 
management of the Mexican Company by the California Development 
Company as set forth in the bill appears to be such a case, but we 
hâve found no case where the courts hâve sanctioned such control and 
management where there are conflicting interests of the character 
charged in the bill as existing between the California Development 
Company and the Southern Pacific Company with respect to the busi- 
ness and affairs of the former corporation. The surrender of cor- 
porate authority on the part of the California Development Company, 
as set forth in the bill, is manifestly against public policy, and the con- 
tract tlnder which the surrender is made so clearly contrary to the law 
under'which the corporation was created that it must be declared ultra 
vires and void. 

The défense of estoppel is not applicable to the facts as stated in 
the bill of complaint. If thé money loaned under the agreement by 
the Southern Pacific Compaiiy to the California Development Com- 
pany has been expended' by the Southern Pacific Compariy for its own 
use and benefit, and not for the use or benefit of the California Devel- 
opment Company or the Mexican Company the rule of estoppel does 
not apply, nor does it apply to the ultra vires agreement alone. The 
Suprême Court of the United States in Central Transportation Co. 
V. Pullman Car Co., 139 U. S. 59, 11 Sup. Ct. 478, 35 L. Ed. 55, has 
stated the rule applicable to this case as follows : 

"A contract of a corporation, which Is ultra vires in the proper sensé — 
that is to say, outside the object of its création; as deflned In tlie law of its 
organization, and therefore beyond the powers couferred upon it by the Légis- 
lature — is notvoidable only, but wholly void, and of no légal effect, The ob- 
jection to the contract is, not merely that the corporation ought not to hâve 
made it, but that it could not malje it. The contract cannot be ratlfied by 
elther party, because It could not hâve béen autliorized by either. No per- 
formance on either side can give the unlawful contract any validity, or be 
the foundatlon of any right of action upon it. When a corporation is acting 
wlthin tfie gênerai scope of the powers eonferred upon it by the Législature, 
the corporation, as well as persons contracting with it, may be estopped to 
deny that it has complled with the légal formalitles which are prerequisites 
to its existence or to its action, because, such requisltes mlght in fa et hâve 
been complied with. But when the contract is beyond the powers eonferred 
upon it by existing laws, neither the corporation, nor the other party to the 
contract, can be estopped, by assenting to it, or by acting upon it, to show 
that It was prohibited by those laws." , 

The rule is also applicable to the further objection that the plaintiflf 
has been guilty of lâches, and is therefore estopped by his conduct 
from maintaining this action. Furthermore, the agreement in contro- 
versy is dated June 30, 1905. The amended bill was filed February 13, 
1906. When the original bill was filed does not appear. There is 
therefore nothing in the record that would justify the court in deter- 
mining that the plaintiflf had been guilty of lâches in bringing the ac- 
tion. In any view of the case the court cannot apply the law of estop- 
pel to plaintifï's conduct. 

The decree of the Circuit Court is reversed, with directions to over- 
rule the demurrer. 

ROSS, Circuit Judge (dissenting). I ani unable to agrée to the 
judgment in this case. The appellant sued as a dissatisfied stockholder 
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of the Californià Development Company, and as such only. Manifest- 
ly, therefore, he can hâve no other or greater right to maintain the suit 
than would that corporation, were it the complainant. Smith v. Fer- 
ries & C. H. Ry. Ce. (Cal.) 51 Pac. 715, 716; Chetwood v. Cal. Na- 
tional Bank, 113 Cal. 425, 45 Pac. 704; Garretson v. Pacific Crude 
Oil Co., 146 Cal. 184, 79 Pac. 838 ; 10 Cyc. 1160. Would the Cali- 
fornià Development Company be entitled to the relief hère sought up- 
on a like bill ? I think not. In the bill, thèse, among other f acts, are 
expressly alleged : 

"12. Your orator shows that heretofore and some tlme in or about the spring 
and summer of 1904, by reason of the incompetency of one O. II. Rockwood, the 
engineer of said Californià Development Company, silt was allowed to ae- 
cumulate in the intake for said water lu that iwrtion of the canal of said 
Company adjacent tbereto, whereby it was difficult to divert the needed water 
from said Colorado river into the canals of said Californià Development Com- 
pany; that thereafter and some tlme in or about the month of September, 
1904, said Mexican Company cansed a eut to be made in the bank of said 
Colorado river and in the Republic of Mexico, and at a place where the bed 
of said river was niuch higher than said Mexican Company's canal ; that the 
soil was loose and unstable at said point, and the said river gradually widened 
a breach in its said bank at said point until it became impossible to control 
or manage the flow of said river ; that said intake gradually became, and now 
Is, the bed of the entire Colorado river along and upon which the entlre wa- 
ters of said river flow ; that the lands irrigated by the water so appropriated 
and diverted by said Californià Development Company are ail below sea level 
and much lower than the old bed of the Colorado river, from wlilch said wa- 
ters are taken ; and that further westward is a vast area or basin lying many 
feet below sea level, into which said waters were, by said new eut and point 
of diversion, caused to flow, and now are flowing, which said basin is known 
as 'Salton Basin.' That said waters hâve now covered about 400 square miles 
of said basin and are gradually rising therein. 

"13. Your orator further shows that the défendant Southern Pacific Com- 
pany opérâtes a Une of railroad through and across said Salton Basin, which 
Une at some points is more than two hundred feet below sea level ; that 
some tlme in the month of February or March, 1905, the inflow of water from 
the Colorado river to said Salton Basin began to approach and threaten to sub- 
merge the railroad tracks of said Southern Pacifie Company at différent points 
In said Salton Basin ; that, as your orator is inf ormed and believes, and up- 
on such information and belief allèges, at or about said time said Southern 
Pacific Company realized that a contlnuance of said inflow into said Salton 
Basin from the said Colorado river would compel it to abandon many miles 
of its said railroad or remove the same to higher ground, which would involve 
great expense to it; and that, at or about said time, said Southern Pacific 
Company conceived the purpose of aoquiring control of the défendant Cali- 
fornià Development Company, upon the pretext of being interested in aiding 
said Company in its colonlzation and development work, but In reallty for the 
purpose of maklng large expenditures to protect Its rlght of way and tracks in 
the name of , and as an indebtedness against, said Californià Development Com- 
pany, and of saddling a large amount of indebtedness therefor upon said Com- 
pany, in the form of loans from the said Southern Pacific Company. * * * 

"15. That, at the time said Southern Pacific Company conceived the purpose 
of gaining control of said Californià Development Company as aforesaid, said 
Californià Development Company was in financial straits and Its crédit was 
greatly impaired, and its then président, A. H. Heber, had been obligea to 
pledge his Personal assets to obtain loans for the company ; and that, by reason 
of such financial dilHculties, said company was constrained, by its nécessitons 
condition, to accept a loan of $200,000, offered by said Southern Pacifie Com- 
pany some time in or about the month of May, 1905 ; that, by tbe terms of said 
loan, said Californià Development Company agreed to give to the Southern 
Pacifie Company eoutrol of its board of directors and of aU its affaira, untll 
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such time as It should repay said loan with interest, and In addition and at 
the same time said Southern Pacific Company got control of a majority, to 
wit, 6,300 shares of its capital stoct:, by way of pledge; tliat said agreement 
was so worded and drawn tliat It became fortliwitii hopelessly impossible 
for said Oalifornla Development Company ever to extricate itself from the 
terms tbereof, and said Southern Pacific Company tlien and tbere became a 
creditor in possession and having complète dominion and control over the 
assets of said Callfomia Development Company ; that ail of the foregoing and 
other provisions of said agreement more fully appear from said agreement," 
which agreement, together with the agreement between the developmeut Com- 
pany, the Mexican Company, and the Southern Pacific Company, v?hich is an- 
nexed to and made a part of that between the development company and the 
Southern Paciile Company, are fully set out in the bill — that between the 
development company and the Southern Pacific Company reciting: 

" 'That, whereas party of the first part (the development company) Is de- 
sirous of bôrrowing from party of the second part (the Southern Pacifie Com- 
pany), on the terms hereinafter set out, the sum of two hundred thousand 
($200,000.00) dollars to be used by it in paying ofC certain of its floatlng in- 
debtedness, and in completing and perfecting the canal System of flrst party 
and of that certain corporation Icnown as the Mexican Company ; and where- 
as, on the terms and conditions hereinafter set out, party of the second part 
is willing to make such loan ; now therefore, in considération of the premises 
aforesald and of the several mutual covenants and promises herein contained, 
the parties hereto do hereby covenant, promise and agrée as follows, to wit: 
1. Party of the second part is to loan and advance to party of the flrst part, 
and at once pay into its treasury the sum of two hundred thousand ($200,- 
000.00) dollars; which said loan is to be repaid by flrst party to second party 
on or before March Ist, 1911, in installments as follows: Twenty thousand 
($20,000.00) dollars on or before March Ist, 1907 ; thirty thousand ($30,000.00) 
dollars on or before March Ist, 1908 ; forty thousand ($40,000.00) dollars on 
or before March Ist, 1909; flfty thousand ($50,000.00) dollars on or before 
March Ist, 1910 ; and sixty thousand ($60,000.00) dollars on or before March 
Ist, 1911 — ail deferred payments to bear interest from date of advancement 
and payment of the money hereunder to first party, untll paid, at the rate of 
six (6) per cent, per annum, payable semlannually, and which said sum, with 
the interest thereon, first party agrées to pay to second party in installments 
as above flxed and set out,' etc., etc., and the annexed agreement between the 
development company, the Mexican Company, and the Southern Pacific Com- 
pany, reciting; 'That whereas parties of the flrst (the development company) 
and third (the Southern Pacific Company) parts, at the time of the exécution 
hereof as a part of this same transaction, hâve entered Into and executed the 
foregoing and annexed contract or agreement in writing ; and, whereas, under 
said agreement, party of the third part (the Southern Pacific Company) is to 
loan and advance to party of the flrst part (the development company) the 
sum of two hundred thousand dollars ($200,000.00) therein mentioned under 
the terms and conditions and for the purposes mentioned in said foregoing 
contract ; and, whereas, it is the understanding of ail the parties hereto tliat a 
large part of the money so loaned to party of the first part (the development 
company) is for the real use and benefit of party of the second part (the 
Mexican Company) in the worlj; of repairing, construing (constructing) and 
perfecting its canals and canal headings In the Repubilc of Mexico, the said 
ioan being entirely made to party of the flrst part (the development company) 
instead of partly to party of the flrst part (the development company) and 
partly to party of the second part (the Mexican Company), for the reason 
and because of the fact that party of the second part (tlie Mexican Company) 
is a forelgn corporation having ail of its properties in a foreign country, be- 
yond the jurlsdictlon of the courts of the United States, and because of the 
further fact that the proportions of the said loan to be used by party of the 
flrst part (the development company) and by party of the second part (the 
Mexican Company) cannot in advance be ascertained or determlned; and, 
whereas, at the time of the agreeing to the maklng of said loan, It was agreed 
by party of the second part (the Mexican Company) that it should guarantee 
the said loan and the repayment thereof ; now, therefore, in considération of 
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the premises aforesaid, and in considération of the eutering into and exécution 
of tlie foregoing contract hereto annexed, thie said parties of the flrst and 
second parts do hereby covenant, promise, and agrée' as specifically set fortti 
in the agreement." 

The bill further expressly allèges "that $150,000 of said sum of 
$200,000 so agreed to be advanced was loaned and advanced to said 
California Development Company by défendant Southern Pacific Com- 
pany on or about July 22, 1905, and the remainder, to wit, $50,000 was 
so loaned and advanced on or about September 22, 1905." 

The twentieth paragraph of the bill is as follows : 

"Your orator further shows that slnce securing control of said California 
Development C«mpany and dominion over its property and assets, as here- 
inabove stated, défendant Southern Pacific Company has made large ex- 
penditures of money loaned and advanced to said California Development 
Company, under said contract set forth in paragraph 15 hereof, for the bene- 
fit of itself — the said Southern Pacific Company ; that said expendltures hâve 
not been made for the benefit of said California Development Company or 
said Mexican Company at ail, and hâve not benefited either or both said com- 
panies, and your orator is informed and believes, and upon such information 
and belief charges the fact to be, that upwards of $300,000 has already been 
expended by said Southern Pacific Company in the above way, and for Its 
own benefit and without beneflt to said California Development Company and 
Baid Mexican Company, and saddled upon said California Development Com- 
pany in the form of a debt to said Southern Pacific Company." 

It thus appears from the express averments of the bill itself that the 
Southern Pacific Company loaned to the California Development Com- 
pany, and paid into its treasury, the sum of $200,000 upon the terms 
and conditions stated in the two agreements above referred to, and 
while the bill does allégé in the paragraph last above quoted that the 
Southern Pacific Company "has made large expendltures of money 
loaned and advanced to said California Development Company, under 
said contract set forth in paragraph 15 hereof, for the benefit of itself, 
the said Southern Pacific Company, and that said expendltures hâve 
not been made for the benefit of said California Development Com- 
pany or said Mexican Company at ail, and hâve not benefited either 
or both said companies," it does not allège how much of the money 
so loaned and advanced to the California Development Company the 
Southern Pacific Company has expended for its own exclusive benefit. 
There is no averment that ail of the money loaned by the Southern 
Pacific Company to the development Company was expended by the 
former for its own benefit. The gênerai allégation contained in para- 
graph 20 of the bill "that upwards of $300,000 has already been ex- 
pended by said Southern Pacific Company in the above way, and for 
its own benefit and without benefit to said California Development 
Company and said Mexican Company, and saddled upon said Cali- 
fornia Development Company in the form of a debt to said Southern 
Pacific Company," is far from being an averment that ail of the money 
loaned by the latter company to the California Development Company 
was expended by the Southern Pacific Company for its own benefit. 
It should be remembered that the rule is well established that plead- 
ings must be taken most strongly against the pleader, and that a de- 
murrer admits only the truth of such facts as are well pleaded. Nei- 
161 F.— 2 
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ther the alleged conclusions nor inferences of the pleader amount to 
anything. , 

In my opinion the court below was right in holding the complain- 
ant's suit subject to the maxim that "he who seeks equity must do 
equity," and that without the return of at least such of the money 
loaned by the Southern Pacific Company to the development com- 
pany, of which the complainant was a stockholder, that was not ex- 
pended by the Southern Pacific Company for its own exclusive benefit, 
he could not be èntitled to the relief sought. 



KRAUS et al. v. CONGDON et nx. 

(Circuit Court of Appeals, Ninth Circuit. March 7, 1008.) 

No. 1,474. 

1. Taxation— Action to Recoveb Land Sold fok Taxes— Limitation undee 

Washington Stati;th:. 

Code Wash. 1881, § 2939, llmiting the tlme for brlnglng suits to reeover 
lands sold for taxes to three years, was a part of Act Dec. 1, 1881, "to 
proyide for tbe assessment and collection of county and territorial rev- 
enue," and was repealed by Act March 15, 1893, p. 385, c. 124, § 137, which 
expressly repeals "ail acts and parts of acts heretofore enacted by the 
Législature of the territory or state of Washington providlng for the as- 
sessment and collection of taxes In thls state." 

2. Same—Pleading— Admissions in Bill. 

In a bill to set aside a tax title, which sets out the proceedlngs for 
selling the property, and allèges their Invalldity, a statement that a deed 
was Issued, 'Vhereby and by the terms of which sald county treasurer 
granted and coiiveyed" the property to the grantee, cannot be construed 
as an admission that the title passed by such deed. 

3. Same— RiaiiT TO Maintain. 

In a suit under Ballinger's Ann. Codes & St. Wash. § 5521 (Plerce's 
Code, § 1156), by one in possession of lands, to set aslde a tax title there- 
on, plaintifC Is not requlred to plead title In hlmself, nor to prove It even 
If alleged. 

4. Trespass— Title to Support Action— Tax Title— Construotive Posses- 

sion BY PUBCHASER. 

An invalld tax deed does not glve the holder constructive possession of 
fhe property, so as to render another who enters upon and talées actual 
possession of it a trespasser, nor does the contlnued payment of taxes 
thereon' by the holder of such deed. 

5. QùiETlNG Title— Suit under Washington Statute-^Possession to Sup- 

port. 

Under Ballinger's Ann. Codes & St. Wash. § 5-521 (Plerce's Code, § 
1156), which authorizes any one in possession of real property to maintain 
a suit to détermine an adverse clalm thereto, it is Immaterlal that posses- 
sion was taken for the purpose of institutlng the suit, If it was not tortious 
or in violation of the prior possession of another. 

6. Courts— FEDERAL Courts- Enforcement or Remedy Given by State Stat- 

UTB.. 

A right given by a state statute^ to one in possession to maintain a suit 
to quiet title may be .enforced In the fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 972, 
973. 

State laws as rules of décision In fédéral courts, see notes to Wilson v. 
Perrln, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 553.] 

Ross, Circuit Judge, dlssénting. 
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Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Washington. 

Fred Parker, for appellants. 

E. B. Preble and A. h. Agatin, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. As the facts in this case are set forth 
in the dissenting opinion in this case, it is unnecessary to state them 
hère. It is not contended in this court that a vaHd tax title to the 
premises in çontroversy was ever acquired by the appellants, but it 
is urged that the court below erred in ruling that the suit was not bar- 
red by that provision of the act of the Législature of Washington, 
approved Dec. 1, 1881, which was embodied in the Code of that year 
as section 3939. That section provides as follows: 

"Any suit or proceeding for the recovery of lunds sold for taxes, except in 
cases when the taxes hâve been paid or the land redeemed as providedi by law, 
shall be commence^ within three years from the time of recording thè tax 
deed of sale, and not thereafter, except by the purchaser at the tax salé." 

We think there can be no doubt that this provision of the statutes 
has been repealed. When adopted, it was a part of an act entitled 
"an act to provide for the assessment and collection of county and 
territorial revenue," which purported to be a complète system of tax- 
ation. A new revenue act and System of taxation went into effect 
OH Mardi 15, 1893, p. 385, c. 124, § 137, of which provides: 

"Ail acts and parts of acts heretofore enacted by the Législature of the 
territory or state of Washington, provlding for the assessment and collec- 
tion of taxes in this state, shall be, and the same are, hereby repealed." 

Section 2939 of the Code of 1881 was a part of the revenue act 
of that year, which provided for the assessment and collection of tax- 
es. Being a part of that act, it is repealed by the subséquent act of 
1893. The Suprême Court of Washington so construed the law in 
an analogous case. Tacoma School Dist. v. Hedges, 13 Wash. 69, 
43 Pac. 533. 

Should the demurrer to the bill of complaint hâve been sustained 
on the ground that the appellees made contradictory allégations there- 
in as to the title, and in substance admitted the title to be in the appel- 
lants? We find no ground for so holding. The bill alleged title in 
fee and possession of the premises in the appellees, the delinquency 
of taxes on said property, the entry of a pretended judgment and lien 
for the unpaid taxes, the sale under the pretended judgment, and the 
purchase thereof by one of the appellants, and the exécution of a tax 
deed to such purchaser, and then set forth the defects in the tax pro- 
ceedings, which show on their face the invalidity of the title thereby 
attempted to be acquired. It alleged that, by reason of thèse defects 
so set forth, the tax deed under which the appellants claim is and 
was whoUy void and of no efïect, and the prayer was that it be so 
adjudged and decreed by the court. Thèse allégations are not con- 
tradicted by the language of the eighth paragraph of the bill, in which, 
in describing the conveyance made to the défendants, it is alleged 
that a tax deed was issued bearing date May 18, 1901, "whereby and 
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by the terms of which, said county treasurer granted and conveyed 
unto said Charles F. Kraus, his heirs and assigns, the real estate and 
premises aforesaid, which said deed was in the form prescribed by 
law and purported to hâve been given pursuant to the aforesaid judg- 
ment." It is clear that the pleader intended to, and did, by this alléga- 
tion describe only the purport and ténor of the conveyance. It is 
true that, by the terms of that deed, so far as its mère terms are con- 
cerned, the county treasurer granted the described property to Kraus, 
and his heirs and aSsigns; but it does not follow that by so stating 
the appellees alleged that title passed thereby. On the contrary, the 
bill distinctly alleged that title did not pass thereby. Such was 
the understanding of the pleading by court and counsel in the court 
below. Counsel for the appellants accepted the bill as sufficient in 
that respect, and they make no contention in this court, and we may 
présume that none was made in the trial court, that the appellees 
had alleged the title to be in the appellants. There was a demurrer, 
on the ground that it appeared f rom the bill that the complainants 
therein had no title to the property; but that was based solely on the 
contention that the defects in the tax proceedings as set forth were 
not such as to invalidate the alleged tax title. It has not occurred to 
the ingenuity of counsel for the appellants to contend that the eighth 
paragraph of the bill expressly alleged the title to be in them. 

The appellants earnestly contend that the trial court erred in hold- 
ing that the appellees had an interest in the subject-matter of the suit 
such as to authorize them to maintain the suit. The bill alleged that 
the appellees were the owners in fee, and were in the possession of the 
premises in controversy. On the trial they produced no proof of 
their title. The statute under which this suit was brought does not 
require that the plaintifï shall hâve the title or any interest in the 
property. "Where the statute authorizes any one in possession to 
maintain the suit, mère possession without title is sufficient to maintain 
it as against a trespasser or one who establishes no title in himself." 
17 Ency. of Pleading & Practice, 314; Gillis v. Downey, 85 Fed. 
483, 488, 29 C. C. A. 286; Durell v. Abbott, 6 Wyo. 265, 44 Pac. 
647; Scorpion v. Marsano, 10 Nev. 370; Calderwood v. Brooks, 
45 Cal. 519. Since they were not required to plead the title, the appel- 
lees were not obliged to offer proof of title when they had pleaded 
it. Wilder v. City of St. Paul, 12 Minn. 192 (Gil. 116). 

We find no ground for- the assumption that the appellees were 
trespassers, or that their possession was obtained by fraud, collusion, 
or other wrong. There is nowhere in the record any suggestion of 
fraud or collusion. In order to make their entry a trespass, there must 
hâve been possession at the time in the appellants; for it is a well- 
settled rule that in order to maintain trespass quare clausum fregit, 
there must be either actual possession in the plaintifï at the time of 
the trespass, or a constructive possession based upon the légal title. 
Actual and constructive possession are the only forms of possession 
known to the law. Constructive possession, or légal possession as it 
is sometimes called, is that possession which the law imputes to the 
holder of the paramount title to unoccupied land. 28 Ency. of Eaw, 
339. Simmons Creek Coal Co. v. Doran, 142 U. S. 442, 12 Sup. Ct. 
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339, 35 L,. Ed. 1063. The défendants clearly had no constructive 
possession, because they had not the légal title. There is no such 
thing as constructive possession based on color of title. Had they 
the actual possession? The appellants in their brief admit that the 
lots were "vacant, and not occupied by any one," and that there were 
no improvements thereon. The utmost of their contention in that 
regard is that they claimed the lots and had paid the taxes thereon. 
Their mère claim of ownership was no act of possession, and the 
same is true of their payment of the taxes. "The payment of taxes 
upon land does not constitute actual possession of it" (1 Cyc. 992), 
and the weight of authority is that the payment of taxes is not even 
to be regarded as a circumstai;ce to be considered with other facts 
as proof of possession (Id., and cases there cited). 

The question hère is not what motive had the appellees in entering 
into possession, but what rights of the appellants were invaded 
thereby. It is immaterial that the possession was taken for the pur- 
pose of instituting the suit, so long as the appellees did not act tor- 
tiously or disturb a prior possession in another. Apperson v. Allen, 
43 Mo. App. 539. The Suprême Court of the state of Washington 
has held that, under the statute, possession is sufficient to warrant 
the action to quiet title. Bird v. Winyer, 24 Wash. 276, 64 Pac. 178 ; 
Shelton Logging Co. v. Gosser, 26 Wash. 126, 66 Pac. 151. The case 
last cited was decided on the averments of the complaint. The plain- 
tiff therein, instead of simply alleging title and possession, proceeded 
to set up the source and deraignment of its title. It was held that, 
inasmuch as the plaintiff had set out the nature of its claim of title, 
the court was called upon to pass on the question whether it had 
title, and found that it had none. But the court said: "We under- 
stand the rule to be that, in the absence of any showing to the con- 
trary, possession, as a matter of évidence prima facie, establishes 
title" — and further said: "It may be that ail that the appellant was re- 
quired to do to make out a prima facie case was to establish posses- 
sion." 

A right so created by a state statute and interpreted by state courts 
■will be enforced in the fédéral courts in the same manner in which 
other équitable rights of parties will be enforced. In Central Pac. R. 
Co. V. Dyer, 1 Saw}--. 641, Fed. Cas. No. 3,552, Field, Circuit Justice, 
held that the statute of Nevada, identical with that of Washington, 
enlarges the class of cases in which the jurisdiction of equity was form- 
erly exercised in quieting title, and that the right thereby created 
would be enforced in the national courts. In Holland v. Challen, 110 
U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52, it was held that a statute of 
Nebraska, giving a right to one, whether in possession or not, claim- 
ing the title to real estate against any person or persons who claimed 
an adverse estate therein, to quiet the title thereto, created an enlarge- 
ment of équitable rights, which may be administered in the fédéral 
courts as well as in the courts of the state. 

The decree is affirmed. 

ROSS, Circuit Judge (dissenting). The appellees filed in the court 
below a bill against Charles F. Kraus, Ethel Kraus, his wife, and 
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Ada Maud Kraus, to quiet their alleged title to three certain, separate, 
and distinct, but adjoining lots of land, known and described as lots 
1, 2, and 3 of block, 231, in the city of North Yakima, state of Wash- 
ington. In their bill it is expressly alleged that on the 31st day of 
January, 1898, certain taxes, that had theretofore been levied upon 
each of the lots, becarae a lien thereon for a , certain specified sum ; 
and, reraaining unpaid for the years 1891 to 1895, inclusive, there 
was on said 31st day of January, 1898, duly issued, under and in 
pursuance of the tax laws of the state then in force, certain certifi- 
cates of .delinquency, cpyering each of the lots,, by virtue of which the 
county treasurer "duly sold, assigned, transferred, and set over unto 
the county of Yakima or its assigns, the lien of the state of Washing- 
ton, of the county of Yakima, in and to each of said lots, respectively, 
and that the amount for which each of said certificates of delinquency 
was thus issued to said county on said day by said treasurer was re- 
spectively the sum of $27.68, and for no other or différent sum, the 
same being the; full arnount due for ail taxes and interest on each of 
said lots, and remaining unpaid and delinquent for the aforesaid years, 
1891, to 1895,, inclusive." "'. 

The bill further expressly allèges that thereafter, and on the Ist 
day of February, 1901, for the stated considération of $37.68, prin- 
cipal, and $12.48, interest, the said county treasurer, by an instrument 
in virriting bearing that date, duly sold and assigned, to the défend- 
ant Charles Kraus, each of the said certificates of delinquency, upon 
which he, on the 15th day of February, 1901, commenced suit in the 
superior. court of the state in and for Yakirna county, against one 
W. N. Pratt, to . foreclose his lien upon each of said lots, in which 
action a "pretended" judgment was given and entered May 2, 1901, 
"whereby it was, among other things, adjudgedand decreed that said 
Charles F. Kraus had a good,and lawful lien against said lots of land 
for the following sumg, to wit: The sum of $68.01 against lot 1, 
the sum of $67.44 against lot 3, and the sum of $67.45 against lot 
3, which said amounts, respectively, were adjudged to be several judg- 
ments against said lots of land, and. said judgment further directing 
and ordering the county treasurer of said county to sell, according 
to law, the premises aforesaid, or so much thereof as might be neces- 
sary to satisfy the judgment, with interest and costs." The bill fur- 
ther expressly allèges that thereafter, and on the 18th day of May, 
1901, the county treasurer, acting under and by virtue of the "pre- 
tended" judgment, proceeded to sell, and — 

"dld sell, at public auctlon each of said lots, respectively, and that each of 
said lots was bid In and struck off to said Charles F. Kraus, for the following 
amounts, respectively, to wit: Ix)t 1 for $68.01; lot 2 for $67.44, and lot 3 
for $67.45. That thereupon, and on the ISth day of May, 1901, the aforesaid 
county treasurer issued and delivered to said Charles F. Kraus, under the 
provisions of the tax laws of the state of Washington, in such case made and 
provided, a tax deed bearing date on said May 18, 1901, whereby and by the 
terms of which said county treasurer granted and eonyeyed unto said Charles F. 
Kraus, his helrs and assigns, the real estate and premises aforesaid, which 
said deed was in the form prescribed by law, and purported to hâve been 
given pursuant to the aforesaid Judgment of superior court of Yakima 
county, made and entered on May 2, 1901, and the statute in such case made 
and provided, which said deed was tliereafter, and on the same day, duly 
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recorded in tlie office of the auditor of said county, In Book 7 of Deeds on 
page 5. That by force of the provisions of the tax laws oï the state of Wash- 
ington the tax deed so made is intended to vest in the grantee, his heirs and 
assigns, the title to the property therein described, without further acknowl- 
edgment or évidence of sueh conveyance. That after the exécution and deliv- 
ery of said tax deed, and on or about the 24th day of ilay, 1901, the said de- 
fendant Charles F. Kraus (and) his wife, by deed of conveyance bearing said 
date, conveyed to the défendant Ada Maud Kraus, lot 1 in said block 231, 
and that the only title or estate whlch said Charles F. Kraus and wife had 
ia or to said lot was founded and predicated upon the aforesaid tax deed and 
tax judgment sale, and not otherwise, and that said Ada Maud Kraus daims 
no title to said lot froni any source other than as aforesald, and that said de- 
fendants Charles F. Kraus and Ethel Kraus, his wife, neither bave nor clalm 
any right, title, or interest in and to said lots 2 and 3, except by vlrtue of 
the tax deed and sale as aforesaid." 

The bill proceeds further, and sets out in full the summons issued 
in the suit brought by Kraus to foreclose the tax Hens, and the affi- 
davit for its publication, and then allèges that the affidavit was insuffi- 
cient to justify the pubhcation of summons, that the summons itself 
was insufficient, and that the. judgment was and is void for various 
reasons stated in the bill. 

The défendants demurred to the bill on the grounds that it ap- 
pears from the bill itself that the complainants bave no interest in the 
subj ect-matter of it ; that they are not entitled to the relief sought, 
or to any relief, and that it appears from the bill itself that the cause 
of action, if the complainants ever had any, is barred by the statute of 
limitations of the state of Washington. The demurrer was overruled 
by the trial court; and, the défendants standing upon their demurrer, 
an order was entered to the efïect that a decree be taken pro confesso 
against each of the défendants. This order was subsequently set aside 
in so far as it concerned the défendant Ada Maud Kraus, who was a 
minor, and for whom a guardian ad litem had been appointed. The 
minor by her guardian ad litem subsequently filed an answer, ^nd the 
suit as to her came on for trial on its merits. And this was the entire 
évidence introduced on the part of the complainants to sustain their 
alleged title: 

The judgment roll in the suit of Charles F. Kraus against W. N. 
Pratt, the deed of May 18, 1901, by the treasurer of Yakima county 
to Charles F. Kraus for the three lots in question, the deed of May 
24, 1901, from Charles F. Kraus and his wife, Ethel Kraus, to Ada 
Maud Kraus for lot 1 of block 231, and the following witnesses: Al- 
len S. Davis, whose testimony was only to the effect that he was prés- 
ent on the 17th day of February, 1906, and saw E. B. Preble tender 
to the minor défendant, on behalf of the complainant Chester A. Cong- 
don, $140.15 for the taxes, penalties, and interest that had accrued 
on the lot covered by the deed to her, to wit, lot 1 of block 231. Next, 
Albert S. Congdon, a brother of the complainant Chester A. Congdon, 
testified to the efïect that he had resided in North Yakima for eight 
years, during which time he knew the lots of land in question, and 
the défendant Charles F. Kraus ; that he, the witness, was then en- 
gaged in thereal estate business, and knew the value of the lots in 
question ; that lot 1 was worth a little over $5,000, and the three lots 
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the aggregate amount of $15,000. This witness was then questioiieJ, 
and answered on direct examination as follows : 

"Q. On the 17th of Pebruary, 1906, at the time of the commeiifoment 
of this suit, who was in possession of said lots 1, 2, and 3 in bloclc 231? A. 
I don't know the date the action was commenced. \Ve tooli possession after 
the fence was huilt, and hâve ever since; but whether that was on the ]7tli 
of February, 1906, I don't remember. Prier to that time, I suppose Mr. 
Kraus was in possession. I and Preble, acting in employ of défendant (com- 
plaiuant) Chester A. Congdou, toolc possession. Q. Prier to that time, do 
you know whether the lots were vacant? A. They were vacant." 

The record proceeds ; 

"Cross-examination by Mr. Parker: Q. About the time this action was 
commenced, a fence was built around thèse lots, was there not, Mr. Cbngdon? 
A. Yes, sir, Q. Who built that fenceî A. I had it built. In building it 
I was acting in employ of Chester A. Congdon. Q. Prior to that time — I 
mean prior to the time you had the fence built— who was In the possession of 
the lots? A. I suppose Mr. Kraus claimed to be the owner of it. I présume 
that he was in possession of it. Q. How did you get possession of it? A. 
By building a fence and putting a man in charge of it, and commeneing this 
action, 1 suppose, was part of the possession. Q. You bullt the fence against 
the objection of Mr. Kraus, did you not, or had it done? A. Yes, sir. Q. 
He was in possession of the property, and forbid you entering upon the land 
and building the fence at the time, did he not? A. I was not there at ail. 
I just simply sent a man there, and what conversation Mr. Kraus had with 
the man I hâve no knowledge of. 

"Eedirect examination by Mr. Preble: Q. As a matter of fact, prior to the 
time that the fence you bave referred to around thèse lots was constructed, 
there was no fence around them, no structure on them, and no one in the ap- 
parent possession of them, was there? A. No." 

The county treasurer of Yakima county then testified, in substance, 
that lot 1 of block 231 was sold by the treasurer of the county on the 
18th day of May, 1901, to C. F. Kraus for $68.01, in pursuance of the 
judgment of foreclosure entered in the suit brought by Kraus, and 
that subséquent to that sale to him Kraus had paid the taxes upon that 
lot as follows : 

"For the year 1901, the amount of $4.86 was paid by Charles F. Kraus Feb- 
ruary 8, 1902, receipt No. 159. For the year 1902 the amount paid was §4.66, 
paid by Charles F. Kraus February 5, 1903, receipt No. 54. For the year 1903, 
$5.28 was paid by Charles F. Kraus February 2, 1904, receipt No. 32. For 
the year 1904 the amount was $15.63, paid by Charles Kraus February 28, 
1905, receipt No. 837. For the year 1905 the amount was $17.06, paid by 
Charles. Kraus February 5, 1900, receipt No. 15," which amounts included 
"ail sums paid upon said lots in the way of taxes, penalties, interest, and eosts 
or otherwise, according to the books in the treasurer's office by said Charles 
F. Kraus." 

The only other testimony in the case is that of Mr. Preble, whose 
direct testimony should be, and is, hère set out in full : 

"My name is E. B. Preble. I réside, and for about nine years last past, 
hâve continuously resided at North Yakima, in ïakima county, state of Wash- 
ington. I am, and for several years last past hâve been, personally acquaintedi 
with the complainant Chester A. Congdon. I am, and slnce the commence- 
ment of this action hâve been, the solicitor in the said suit of and for the 
said complainants, Chester A. Congdon, and Clira B. Congdon. I bave also 
acted, since a time prior to the beginning of this suit and to the flling of the 
bill therein, as the agent or attorney in fact of the said Chester A. Congdon, 
in respect to lots 1, 2, and 3 in block 231 of and in the cityof Korth Yakima^ 
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in Yakima county, state of Washington, according to the officiai plat and sur- 
vey thereof of record In the office of the county auditor for said county. I 
was so authorized by said Chester A. Congdon some time prior to the middle 
of February, 1006, some time about the last of January, to act for and in 
his behalf in respect of the said lots, and I was then instructed by him, as 
his agent, to take physical and tangible possession of the said lots in his be- 
half, and I then undertook said employment in his behalf and entered upon 
the same. Prior to that time — that is, up to and prior to the time that I 
was so employed by Mr. Congdon, and up to the time that I did, as I propose 
to hereafter testify. take physical and tangible possession of said lots— the 
said lots were, and for a long time, and so far as I hâve known the same, had 
been, vacant and unoccupied and uninclosed and without fencing, structures, 
or résidence or inhabitance thereon, in short, were vacant and unoccupied at 
the time that I took physical possession thereof, and for a long time prior 
thereto had been vacant and unoccupied. 

"In pursuance of my employment, and aeting for and in behalf of Mr. 
Congdon as aforesaid, in the month of February, 1906, in behalf of Mr. Ches- 
ter A. Congdon, I entered upon said lots, the same being one tract of land lying 
contiguous to each other, the same being, at the time of my entry, vacant and 
unoccupied and uninclosed; and I forthwith, upon said entry, in conjunction 
with Albert S. Congdon, caused to be constructedi a substautial post and 
board fence, entirely around and inelosing the said lots, excepting, as I re- 
member now, the east side of the tract consisting of said lots had a fence that 
served as a partition of thèse lots and the adjacent tract of land on the east 
(the fence that I built connected with this Une fence, and was supposed to be 
on the Une), and together with it, surrounded the lots; that is to say, l built 
a fence on the three sides of the lots connecting with a fence that was already 
existing at or near the east boundary of said lots and separating them from 
the adjoining tracts. I also, immediately upon my entry, in behalf of Mr. 
Congdon, caused to be put upon the said tract of land comprising said lots a 
résidence, consisting of a tent erected upon board floors, and caused an em- 
ployé of Mr, Congdon, ■jmployed by me, to immediately go thereon and to ré- 
side in the said tent, and at the time this action was commenced, which was 
on February 17, 1906, and at the time this bill of complaint herein was filed. 
which was on the date last aforesaid, Mr. Congdon was in the actual, physical 
possession of the said lots, and ail thereof, in the manner i\foresaid, said fence 
then being around the said lots, and said tenant of Mr. Congdon, or employé 
of him through me, being then living upon the said lot in said tent, and ever 
since that date— that is, ever since the commencement of this action, and ever 
since a time prior to the said action, when thé said fence was built, and when 
the said tent was built and the same employé, or tenant as the case mlght be, 
moved into said tent — there bas been residing upon the said lots, at ail times, 
continuously, some one Hving in a structure or tent upon said lot, and resid- 
ing there by tbe consent of myself, and put thereon by me, aeting for and in 
behalf of Mr. Chester A. Congdon ; and I may add that the possession of Mr. 
Congdon, through me, aeting conjointly in part with Albert S. Congdon, bas 
been an exclusive possession and dominion over said lots ; that, aeting as Mr. 
Congdon's agent and in pursuance of his instructions, I bave frequently, and 
from time to time since the construction of said fence, and since a time prior 
to the beginning of this action, been upon said lots, and exercised a gênerai 
supervision over them tor Mr. Congdon. I may say that the people who bave 
resided upon said lots by my permission were différent people, but that the 
résidence of one always was immediately succeeded by the résidence of an- 
other ; that In some instances thèse people were employés of me, aeting as 
the agent of Mr. Congdon ; that in other instances they were tenants at 
will of Mr. Congdon on the property. I may also add that. in addition to the 
acts of résidence upon said property by the consent and by arrangement with Mr. 
Congdon, aeting through me, a Mr. Ludlow, aeting in behalf of some religions 
dénomination, was by me permitted to pitch a large tent upon a part of said 
tract, and to occupy the same, together with the religions congrégation, for 
the holding of divine services. 

"I am acquainted with Charles F. Kraus, with Ethel Kraus, and with Ada 
Maud Kraus, the défendants in this suit. I hâve been quite familiarly ac- 
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quaiilted with Charles F. Kraus for a number of years, fi'om flve to seven, 
or lonser, I don't know exactly how many ; I liave seen and met tlie wife pf 
Charles F. Kraus, Mrs. Etbel kraus, and I alsoliave soiue slightacquiiiiitaiice 
with Ada Maud Kraus and hâve known of her, and kiiown her as Jlr. Kraus' 
daughter, for a number of years, Just how long I don't know. She Is a yonwg 
girl, about 15 years old. I think her mother told me that was her âge. About 
a short time before this action was commenced, in February, shortly prior 
to thè commencement of this action — I won't say whether it was on tUe same 
day or just' a little prlor thereto — aetlng for Mr. C. A. Congdon and in his be- 
half, I called at the houseof Charles F. Kraus where he resided, togetlier 
with his wife, Ethel Kraus, and his daughter, Ada Mijud Kraus, I tliere met 
JIrs. Ethel Kraus and Ada Maud Kraus, two of the défendants in this suit. 
I called for the purpose of tenderiug to Ada Maud Kraus , the moneys that 
hâve beenpaid for the tax«s, penaltles, interest, and costs upon lot 1 in block 
231, and I informed Mrs. Kraus, and also Ada Maud Kraus, that tliat was 
m.y business there. I explained to Ada Maud Kraus (I think her mother was 
présent ail or nearly ail the time, perhaps not ail the time), in détail uiy 
business, told her that I was the agent of Chester A. Congdon, and toldi her 
that he, Chester A. Congdon, elaimed to be the owner of said lot 1 in block 
231 ; called her attention to the fact that it appeared that her father, Charles 
F. Kraus, had purchased said lot at a tax sale thereof, and called her atten- 
tion to a further fact that it appeared from the records that her father and 
mother had, after Said tax sale, eonveyed the said lot to her, Ada Maud 
Kraus. I told her that it appeared from the tax records that the aggregate 
sum paid by her father at the tax sale for the said lot 1, and the taxes sub- 
sequently paid by him up to the date of my talk with her, togetlier with ail 
penaltles and interest on said sums, amounted, as I flgured it, to $140.15. I 
think I told her that, in fact, it was a little less than that, but that I wanted 
to be sure to tender her enough to cover said sums. I then produced to her 
gold coin amounting to $140 and 15 cents in fractional curreney. I exhibited 
tliis money to her, counted it to her, and without réservation ofCered to turn 
it over to hfir for the purposes aforesaid. She declinpd to receive it, and did 
not receive it. I then told her that I had been instructed to commence a suit 
by Mr. Congdon to establish his title to said lot, together with the other lots, 
and that I would pay the money tliat I had just tendered her to the clerk of 
the Circuit Court of the United States for the Eastern District of Washington. 
and that she could'get it, auy time she wanted it, at said clerk's office; and 
Immediately after the tender, or very soon after tlw? teuder, I did in fact 
pay to Mr. Lee C. Délie, who was then and now the deputy clerk ofsaid 
court for the Southern division, the said $140.15, and paid it to him for Ada 
Maud Kraus, and instructed him, upon her request or upon the request of 
any one legally acting in her behalf, to pay the money to her, and the money, 
as I am Informed by the said clerk, Mr. Délie, was kèpt by him for that pur- 
pose, at any rate I know he received it from my hauds for that purpose. 

"As I stated before, I hâve been acqualnted with the défendant Charles 
F. Kraus, the father of Ada Maud Kraus, and the husband of the défendant, 
Ethel Kraus, intimately, for a number of years, and Mr. Kraus and his 
family, including his said wife and his said daughter, at the time of the com- 
mencement of this action, being February 17, 1906, were residing at North Yakl- 
ma, in Yakima county, state of Washington, and were inhabltants of the East- 
ern district of the state of AVashington^that is, the Esistern .iudicial district, I 
mean, of the state of Washington — ^aùd Mr. Kraus and his said wife, family, 
and daughter, for years prior to the commencement or this action, and prior 
to the date last aforesaid, had continuously resided at said North Yakima, 
and were Inhabitants of the territory comprised in said Eastern .Iudicial dis- 
trict of the state of Washington. I may say that tlie said $140.15 includes ail 
sums paid by Charles F. Kraus at the tax sale for said lot, and ail sums paid 
subsequently to the said tax sale by him upon said lot 1, and also interest at 
the légal rate, computed vipon said respective sums from the time of said 
respective payments to the commencement of this action, February 17, 1906, 
said amounts, upon which the interest was computed, and aggregating the said 
stim of $140.15, being the sums giveu by the treasurer, who was a witness in 
this cause." 
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On cross-examination Mr. Preble was questioned, and answered 
as follows: 

"Q. Now, you knew at the time you entored upon this land, as you say, 
in belialf of Mr. Congdon, that she (Ada Maud Kraus) claimed to be the owner 
of lot 1, did you not? A. Yes, I understood at aiiy rate that she claimed to 
own that lot. * * * Q. Now, how long did it take you or your employé 
to build the fence? A. I am unable to say exactiy. I présume that from the 
time I commenced opérations of getting the lumber, the posts, aud the boards, 
down there, and hiring the men and getting it ail done, the whole thing nlây 
hâve covered a day or two, or, perhaps, three days. Q. How long was it 
after the posts and lumber were actually on the ground that the fence was 
built and the tent up? A. I think that the fence. was actually up the same 
day that the lumber was actually on the ground, though I would net swear 
absolutely positive to that. Q. Then you hired a man to go there and live 
in the tent in order to hold the semblance of possession of this land? A. No, 
sir ; not the semblance of possession. I employed a man, when the fence was 
first up, to live there and malntain actual physical possession, and subséquent 
to that time, I leased it to varions persons. * * * Q. Did ail thèse people 
occupy this lot 1, or were they on another lot? A. They occupied indiserlmi- 
nately the entire tract. In my contracts with them I gave them the right to 
occupy, and charged them with the duty of occupancy of the entire tract that 
was iuclosed with that fence. Q. They were there, as a matter of fact, for 
the purpose of maintaining possession of the land? A. They were there for 
the purpose of maintaining a physical and tangible possesi^ion of said prop- 
erty ; and, as Mr. Congdon had instructed me to exercise a dominion over it, 
his instructions to me were to take the physical possession of that property 
for him, he claiming to be the owner thereof, to exercise n gênerai supervision 
over the property in his behalf, to eare for it for him, aud to keop offi intrud- 
ers, and that was what I was trying to do, and did." 

The foregoing embodies the entire stibstance of the testimony and 
évidence in respect to the merits as between the complainants and 
the minor défendant, who is one of the appellants from the decree of 
the court below quieting the complainants' alleged title to ail three 
of the lots as against ail three of the défendants to the suit. 

I think it clear that the decree is erroneous in so far as concerns 
lot 1. In the proof introduced by the complainants on the merits there 
is not a particle of évidence of any kind or character even tending 
to show any title in the complainants to the lot covered by the deed 
to the minor défendant, and under which, according to Preble's own 
testimony, she claimed title to that lot at the time when (one day only 
before he instituted the suit) he intruded into its possession to build 
a fence, which, Connecting with a fence already on the lot, efïected 
its inclosure. Nowhere in the proof are the complainants in any 
manner connected with the title of the original owner or owners of 
either of the lots in question. Assuming that the tax proceedings al- 
leged in the bill and introduced in évidence were ineffectuai to divest 
the title of the true owner, they, and the deed from Kraus and his 
wife to the minor défendant, undoubtedly constituted color of title 
vmder which the latter claimed and held lot 1 at the time of Preble's 
unlawful entry upon it in behalf of the complainant Congdon. 

It is true that a statute of the state of Washington, as do statutes 
of many other states, authorizes any person in possession of real prop- 
erty to bring an action against any person or persons claiming an in- 
terest in svich property, or any part thereof, or any right thereto, ad- 
verse to him, for the purpose of determining such adverse claim, 
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estate, or interest. Section 5531, Ballinger's Ann. Codes &: St. Wash, 
(Pierce's Code, § 1156). But can such an action be maintained in a 
court of equity upon possession only, where the complainants' own 
proof shows that such possession was obtained and is held by him as 
a mère naked trespasser? I think not. I am aware that it was held 
by the Suprême Court of Nevada, in the case of Scorpion S. M. Co. 
V. Marsano, 10 Nev. 370, founded upon a similar statute of that state, 
that the mode of acquiring possession is of no conséquence, and that 
such an action can be maintained upon bare possession, even when 
the possession was obtained by force; and that in Calderwood v. 
Brooks, 45 Cal. 519, it was held that a possession obtained by collu- 
sion was sufficient to sustain such an action, based upon a similar 
statute of California. But to the contrary, it was adjudged by the 
Suprême Court of the United States in the case of Stark v. Starr, 
6 Wall. 403, 18 L. Ed. 925, which was a suit in equity, founded upon 
a similar statute of Oregon, that the possession which will support 
such a suit "must be accompanied with a claim of right — that is, 
must be founded upon the title, légal or équitable — and such claim 
or title must be exhibited with the proofs." To the same effect is 
King V. French, 3 Sawy, 441, Fed. Cas. No. 7,793, and Tichenor v. 
Knapp, 6 Or. 205. ît is difficult to see how it can be othei-wise, for it 
is surely contrary to the very first principles upon which courts of 
equity proceed to establish, by a decree of a court of equity, right and 
title to real property in one whose sole claim thereto rests upon its 
possession obtained by fraud, collusion, or other wrong. 

It is true that the fédéral courts are bound to enforce rights based up- 
on a State statute in accordance with that law as determined by the high- 
est court of such state; and if the Suprême Court of the state of 
Washington had decided that a suit to quiet title to real property, 
founded upon the statute hère in question, can be maintained where 
the complainants' sole claim thereto rests upon possession obtained 
by an unlawful trespass, fraud, collusion, or other wrong, I should 
feel obliged to follow it in respect to real property situated within 
that state; but I do not find any such décision. It is true that in 
the case of Bird v. Winyer, 24 Wash. 269, 64 Pac. 178, the Suprême 
Court of the state cited section 5521 of BalHnger's Ann. Codes & St. 
reading: "Any person in possession * * * of j-eal property 

* * * may maintain a civil action against any person or persons 

* * * claiming an interest in such féal property or any part there- 
of or any right thereto adverse to him * * * Iqj. ^-jjg purpose of 
determining such claim, estate or interest," etc., and said : 

"This section, it would seem, needs no argument In support of Its construc- 
tion. There is no requirement hère that the plaintliï must hâve or claim ta 
hâve title, as In some other states. Under the eommon-law action to remove 
clouds, the plaintifl must be in possession, and must hâve been dlsturbed in 
his possession, and he must hâve estaWished his right by successive Judgments 
In his favor. Allen's Equity, p. 202; Pom. Eq. Juris. § 248; Bispham Eg. 
(.5th Ed.) i 568, The section above quoted, for obvions reasons, bas done 
ftway with the provisions of the common law, and also In common statutes 
In other states in the Union bas obviated the nscessity of alleglng and prov- 
Ing title. Any person in possession may maintain the action for the purpose 
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of quieting his own or his adversary's claim thereto, so as to avoid any un- 
certainty In his holding." 

The rule is thoroughly established that the language of a court 
must be taken and construed in connection with the facts about which 
the court is speaking. In the case of Bird v. Winyer there was noth- 
ing tending to show that the plaintiff acquired the possession of the 
property there in question by any unlawful or wrongful means; but, 
on the contrary, the'proofs there showed that the plaintiff, who was 
an Indian, located upon and thereafter continuously possessed and 
improved the land in question under the terms of a treaty between the 
United States and the Indian tribe of which he was a member, and 
under and in pursuance of an allotment made to him of the land 
under and pursuant to the treaty. 

In the later case of Shelton Logging Co. v. Gosser, 36 Wash. 126, 
66 Pac. 151, the Suprême Court of Washington distinctly adjudged 
that, in order for a person successfully to invoke the interposition of 
equity under the provisions of section 5531 of Ballinger's Ann. Codes 
& St: 

"Two things must be established: (1) The validity of his own title in law 
or equity; (2) the invalldlty of his opponent's. The flrst inquiry, then, is, has 
the appellant established any title?" 26 Wash., page 130, 66 Pac., page 153. . 

In that case the appellant was in the actual possession of the land 
at the time of commencing the suit, and its proof also showed the 
basis of its claim of title thereto. The court decided agaînst the validity 
of that title, saying in its opinion, page 133 of 36 Wash., page 153 
of 66 Pac: 

"We understand the rule to be that, In the absence of any showlng to the 
contrary, possession, as a matter of évidence prima facie, establishes title. 
Horn V. Jones, 28 Cal. 195 ; McGovern v. Mowry, 91 Cal. 383, 27 Pac. 746 ; 
Steele v. Fish, 2 Mlnn. 153 (Gil. 129) ; AVilder v. St. Paul, 12 Minn. 192 (Gil. 
116). When, however, it is shown, in addition to possession, what the title 
is under which such possession is claimed, the court Is then required to pass 
upon the question as to whether or not the one so clalming has title, and in- 
cidentally as to the lawfulness of his possession. The title claimed by the 
plaintiff Is through a contract with the state. Under it we bave held that the 
appellant had no title to the land within the calls of lot 2. His possession 
then becomes immaterial as évidence of title. It niay be that ail the appellant 
was required to do In order to make out a prima facle case was to estab- 
lish possession. Hère, however, the appellant has gone further than the 
mère allégation of possession. It has deraigned its title by apt averments, and 
relies on possession by vlrtue of the ownership of such title; and from thèse 
averments the court is able to détermine that it is a mère trespasser on tide 
land within lot 2, as it has no title to the same. Appellant's title having failed, 
it is unnecessary to inquire whether or not the respondents had title to any 
portion, and, if so, what, within the meander Unes of said lot 2." 

It seems clear to me that the décision of the Suprême Court of 
Washington last cited is in accord with the décision of the Suprême 
Court of the United States in Stark v. Starr, supra, and with the 
view I hâve taken of the présent case. I am also of opinion that the 
decree appealed from is erroneous as respects the appellants Charles 
F. Kraus and Ethel Kraus, for the reason that the demurrer to the 
bill should hâve been sustained. While it is true that in one part of 
the bill it is alleged that the judgment, entered in the suit brought by 
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Charles F. Kraus against W. N. Pratt to foreclose the tax liens, and 
ail proceedings thereunder, were void and of no eiïect, it also express- 
ly allèges the validity of the tax assessments aga:inst ail three of the 
lots, the validity of a lien on each of them for such taxes, the due is- 
suance of a certificate of delinquency, under and pursuant to the 
statutes of the state, covering each of the lots, by virtue of which the 
county treasurer duly sold at public auction each of the lots to Charles 
F. Kraus, and thereupon issued to him, pursuant to the provisions of 
the tax laws of the state, a tax deed, whereby and by the terms of 
which the county treasurer "granted and conveyed unto said Charles 
F. Kraus, his heirs and assigns," the lots in question, and that Kraus 
and his wife subsequently "conveyed" lot 1 to their daughter, Ada 
Maud Kraus. 

The averments of a bill of complaint should be clear, certain, and 
consistent, and the rule is universal that a pleading is to be taken most 
strongly against the pleader. While the intention of the pleader in 
this case may be guessed at, I do not think that a bill, which in one 
part allèges that certain specified tax proceedings resulted in the 
conveyancè of the title to the property to the purchaser under those 
proceedings, and in another part allèges that the proceedings were 
void and of no efifect, should be sustained as against a demurrer chal- 
lenging its sufficiency. 

Accordingly, I think the judgment should be reversed, and the case 
remanded to the court below, with instructions to enter judgment in 
favor of the défendant, Ada Maud Kraus, as respects lot 1 of block 
231, and, as respects the remaining lots in controversy, to sustain the 
demurrer to the bill, with leave to the complainants to amend. 



FEIDLER et al. v. BARTLESON.» 

(Circuit Court of Appeals, Ninth Circuit. February 3, 190S.) 

No. 1,439. 

1. Courts— FEDERAL Courts— Cbeditors' Suit— Jubisdiction. 

A credltor's blU may be malntalned in a fédéral Circuit Court to en- 
force a domestlc judgmerit of the state court 

2. Same. 

The fact that complalnant submltted himself to the jurisdlction of a 
state court when he recovered a judgment against F., and that the ju- 
risdlction of such court was sufficiently broad to alïord complalnant ail 
the relief prayed for In a credltors' suit, dld not deprlve hlm of the right 
to Instltute such suit In the fédéral courts against défendants who were 
not parties to the action in the state court. 

3. Same. 

Where complalnant sought to enforce a Judgment against F. out of 
the proceeds of an alleged partnershlp in the hands of the administratrix 
of the deceased partner, the fact that the judgment was recovered in the 
superior court of Klng county, Wash., on the probate side of which the 
administration of the estate of the deceased partner was pendlng, dld not 
require prosecution of the credltor's blU in that court, the equity and pro- 
bate jurisdictlon of which Is separate and distinct, complalnant not be- 
ing able to procure approprlate relief In the probate proceedings. 

•Rehearing denied Juue 10, 190S. 
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4 Creditobs' Suit— Otheb Remedt. 

A judgment créditer was entltled to enforce his judgment by an original 
blll in equity, notwlthstanding he might tiave obtained relief at law by 
garnlsbment proceedings. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 4, Creditors' Suit, 
§6.] 

5. OouKTS— Fbdekal Courts— JuBisDiCTioN—CmzEKSHiP. 

Where a creditor's bill In a fédéral court to enforce a state judgment 
sought to establish the existence of a partnership only for the purpose 
of subjecting the Interest of the survlving partner in the partnership 
funds to the payment of complainant's judgment, the bill was not de- 
murrable on the ground that complainant sought thereby to compel de- 
fendants, who were both résidents of the stàte, to litigate in the Circuit 
Court a demand which one had against the otlier. 

[Ed. Note. — Diverse citizenship as a ground of fédéral jurisdiction, see . 
note to Shlpp v. Williams, 10 C. 0. A. 249; Mason y. Dullagham, 27 0. 
0. A. 298.] 

6. Appïial and Eeror—Pleadings— Préjudice. 

Where matter constltuting no défense to the bill was excepted to, and 
the court overruled the exceptions, but aunounced that the matter pleaded 
would be whoUy disregarded on final hearing, and that any expense added 
to the proceedings by reason thereof would be taxed to the défendants, 
the appellants were not prejudlced thereby. 

7. Creditors' Suit— Answer— Sufficiency— Conspiraoy— Fbaud. 

Where a creditor's bill sought to compel payment of a judgment against 
an alleged survivlng partner ont of the assets of a flrm in the possession 
of the admlnistratrix of the deceased partner, allégations that the judg- 
ment had been obtained by complainant against such survivlng partner, 
based on varions accounts which had been assigned to complainant by 
parties dolng business in the eastern states, and that such survivlng 
partner had entered into a conspiraoy with complainant and otherg to de- 
fraud the estate of the deceased partner, and that he had no interest in 
the suit, but was permittlng his name to be used In furtherance of the 
consplracy; that complainant was not the real party In interest and that 
the accounts on which the judgment was based were barred by limitations, 
were Insufflcient to show either a conspiraoy or fraud sufficient to In- 
validate the judgment. 

8. ASSIGNMENTS— VALIDITY— ASSIGNMENTS FOE COLLECTION. . 

An assignment of claims to complainant for collection may be lawfuUy 
made under the statutes of Washington. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 4, Assignments, | 126.] 

9. Creditors' Suit— Validity of Judgment— Olaims. 

Where varions claims against a survivlng partner were assigned to com- 
plainant and merged In a judgment valid on its face and unimpeachable 
for fraud, complainant's right to enforce payment of the judgment was as 
• unimpeachable as if the judgment had been based on a valid debt orlginal- 
ly payable to him. 

10. Same. 

The nile that whenever a judgment Is sought to be enforced to the 
détriment of a third person, he may avoid its effect by showing that the 
party to the former action colluded and procured the judgment to def raijd 
hlm, bas no application where the judgment créditer is seeking to compel 
payment out of funds equitably belonglng to the judgment debtor. 

11. Judgment— FoREiGN Judgmknt— Anclllaby Administration- Judgment 

— CONCLUSIVKNESS. 

A decree In ancillary administration proceedings in the United States 
Commlssioners' Court at Nome that no partnership exlsted between dé- 
cèdent and a judgment debtor was not conchisive against complainant's 
rlgbt to piirsue assets in the hands of distributees of such décèdent within 
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the jurlsdlction of the fédéral Circuit Court for the District of Washing- 
ton by a creditor's bill filed in such court, on the ground that a partner- 
8hip in fact existed. 

12. Appkal and EEiîOn— Evidence— Admission. 

Where, after the admission of certain obJectlonaWe testimony before 
an examiner, the competency of sîmilar testimony was submitted to the 
court who ruled that It was Incompétent, and no further testimony of that 
nature was received, It would be presumed on appeal that the testimony 
already Introduced was disregarded by the court, and therefore consti- 
tuted no ground for reversai. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Error, 
§ 3760.] 

13. PAETKERSHip—IilNDiNGs— Evidence. 

Evidence held to sustaiu a flnding that a partnershlp existed between 
a judgment debtor and hls deceased brother. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnershlp, §§ 
75-SO.] 

Appeal from Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 
For opinion below, see 149 Fed. 299. 

The appellee brought a suit In equity in the nature of a creditor's blll to 
enforce the payment of a judgment which he had obtalned on June 25, 1904, in 
the superlor court of Klng county, Wash., agalnst F. J. Peidler for the sum 
of $2,881.75 and costs, upon which Judgment exécution had been Issued, and 
returned nuUa bona. The suit was brought agalnst F. J. Feidler and Edith 
M. Feidler, as admlnlstratrlx of the estate of Ed. L. Feidler, deceased. The 
blll alleged that P. J. Feidler and Ed. L. Feidler were brothers and partners 
In a business conducted at Nome and other points In Alaska, under the namo 
of the Progreso Trading Company, which partnershlp was entered into in 
May, 1900, and continued durlng the years 1901, 1902, and 1903 ; that, by the 
partnershlp agreement, each partner contrlbuted an equal sum to the co- 
partnersblp fund, and that after 1901 Ed. L. Feidler personally conducted the 
business In Alaska, while F. J. Feidler remalned at Seattle to purchase goods 
and shlp the same to Nome and other Alaskan ports ; that Ed. L. Feidler died 
at Nome on October 19, 1903, and at that time the amount of assets. In tha 
copartnership was $29,150, subject to the payment of the debts of the co- 
partnershlp, amountlng In the aggregate to $10,000 ; that on November 28, 
1903, Edith M. Feidler was appolnted admlnlstratrlx of the estate of Ed. L. 
Feidler, deceased, In the superlor court of Klng county, Wash., and on May 
19, 1904, she caused to be flled in that court an inventory and appralsement of 
the estate of Eki. L. Feidler, In which the assets were valued at more than 
$29,000; that the appralsers of the estate, wlthout warrant or authority of 
law, attempted to adjudlcate the Interests of F. J. Feidler, and reported to the 
■court that he had no Interest In the business of the Progreso Trading Company, 
and was not a partner thereln during the year 1903, and that Edith M. Feidler, 
If permitted to admlnister the estate, intended to dlstrlbute the same In dis- 
regard of any interest or clalm of F. J. Feidler, and to the injury of the ap- 
pellee ; that F. J. Feidler had no property other than hls interest In the assets 
of sald partnershlp, then In the hands of sald admlnlstratrlx. Edith M. Feid- 
ler, admlnlstratrlx, Interposed a demurrer to the blll for want of equity, and 
also for want of jurlsdlction, in that It was sought to enforce a domestic judg- 
ment of the superlor court of Klng county, and to litigate In a fédéral court a 
demand which the complainant In the blll clalmed that hls judgment debtor, a 
résident of the state of Washington, had agalnst said Edith M. Feidler, who 
was also a résident of that state. The demurrer was overruled, and there- 
upon the sald admlnlstratrlx flled her answer, admitting certain of the allé- 
gations of the blll, but denylng that F. J. Feidler was ever a partner with Ed. 
L. Feidler, or had any interest In the Progreso Trading Company. Further 
«Dswerlng, she set up as affirmative défenses: First, that as the duly ax>- 
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pointed, qualifled, and acting administratrix of sald estate sbe had publlshed 
notice to creditors to présent their claims withln one year from December 19, 
1903 ; tbat F. J. Feidler had presented no claim against the estate wlthin a 
year thereafter, wherefore the claim was barred under the provisions of the 
statutes of the state of Washington. Second, that on October 20, 1903, O. G. 
Cowden was appointed administrator of the estate of Ed. L. Feidler at Nome, 
and on April 10, 1904, he made bis flrst report and flled the same in the Unit- 
ed States Commissioner's Court for the District of Alaska, in the Nome pre- 
cinet, in whicb be inventoried the assets of the Progreso Trading Ciompany as 
the property of Ed. L. Feidler, deceased, and on June 5, 1904, made a second 
report in whicb the property was again inventoried as the property of Ed. h. 
Feidler, deceased, and ail claims against the Progreso Trading Company were 
scheduled and allowed as claims against Ed. L. Feidler; that on July 11, 1904, 
the said Cowden made bis final report to the United States Commissioner's 
Court at Nome, whereupon notice of final settlement was made and publlshed 
according to law, and on September 15, 1904, said final report was approved, 
and the estate of Ed. L. Feidler was ordered to be distributed, one-balf to hls 
widow, Edith M. Feidler, and the remaining one-balf to bis two minor chil- 
dren; that at said final settlement there remained in the hands of said Cow- 
den, after payment of ail debts, costs, and allowances, the sum of $7,181.72, 
which was thereupon transmitted by tbe said Cowden to Edith JI. Feidler at 
Seattle ; that F. J. Feidler never at any tirrie presented any claim to the ad- 
ministrator, Cowden, to any part of the assets of the Progreso Trading Com- 
pany. Third, tbat F. J. Feidler never at any time presented to said adminis- 
tratrix any claim under oath, as required by law, against the estate of Ed. L. 
Feidler, deceased, or any claim to any interest in tbe assets of tbe Progreso 
Trading Company ; that he did, however, some time after the deatb of Ed. L. 
Feidler, notify said administratrix, both orally and in writing, that he claim- 
ed to be a partner of Ed. L. Feidler, and requested tbat be be recoguized as 
such ; that she notified bim tbat sbe had never before beard of such a claim. 
and that she had always understood that lil. h. Feidler was the sole owner of 
the Progreso Trading Company, and she requested sald F. J. Feidler to pré- 
sent some évidence of the partnership other than bis naked statement, and 
was Informed by him tbat there was no agreement, and that there was no writ- 
ing of any kind or description and no référence either by letter or otherwise 
to any such partnership ; that the three commissioners appointed by the su- 
perior court of King county to appraise the estate of Ed. L. Feidler fully in- 
vestigated the alleged claim of IT. J. Feidler, and in their Inventory and ap- 
praisement reported tbat tbey failed to find any évidence to support bis claim ; 
that F. J. Feidler was authorized by Ed. L. Feidler, prior to bis deatb, to sign 
the name of the latter to checks, and that F. J. Feidler, immediately upon 
learning of the deatb of bis said brotber, took from the Puget Sound National 
Bank, tbe sum of $1,500, and collected other amounts belonging to Ed. L. 
Feidler, aggregating between $2,300 and $5,000, ail of which he illegally appro- 
priated to bis own use. The answer admitted that, in tbe year 1900, both Ed. 
II. Feidler and F. J. Feidler shipped a quantity of supplies to Nome and Teller 
City, Alaska, and both accompanied said sbipment and were partners in that 
venture; that after that year Ed. L. Feidler was in business for hjmself and 
alone, under the name of the Progreso Trading Company ; tbat during the 
years 1901, 1902, and 1903, Ed. L. Feidler sent checks and other cash se- 
curities from Nome to F. J. Feidler in Seattle, with Instructions to deposit tbe 
same and to pay out certain amounts on designated claims ; that he also sent 
ordera for goods to F. J. Feidler ; tbat, otherwise, F. J. Feidler had no connec- 
tion whatever with the Progreso Trading Company, and that Ed. L. Feidler 
usually, upon bis return from Alaska in tbe fall, paid said F. J. Feidler for 
such services. Upon the filing of this answer the appellee flled an amended 
bill of complaint for tbe purpose of responding to tbe matters set up in tbe 
answer, and also to bring in as additional parties the two minor children of 
Ed. L. Feidler. In tbe amended bill, in addition to the matter set up in tbe 
original bill, tbe appellee alleged tbat said. Cowden, the administrator at 
Nome, in disregard of the rights of F. J. Feidler, inventoried the property of 
the Progreso Trading Company as belonging to Ed. L. Feidler; that F. J. 
Feidler presented to tbe administratrix a written statement that he was part- 
iel F.— 3 
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ner wlth Éd. L. Feidler, whereupon 'she made a pretended investigation of the 
elalm, and after sucti investigation reported tliat stie was witliout evideneo 
sufflcient to convince her that lie vi^as sucli partner ; tliat thereafter F. J. 
Feidler émployed attorneys to represent Iiim, and said attorneys entered into 
an agreenieiit witli tlie attorney of tl:e adœinistratrix, by wliich the latter 
was to proceed to Nome, hâve the administration there closed, and the assets 
of the estate transmitted to the administratrix, after vvhich said F. J. Feidier 
was to hâve a reasouable time to establish by such légal proceedings as his 
counsel should deem proper and necessary his interest and ownership in such 
assets; that said attorney for the administratrix, iu violation of such agree- 
ment, procured the flling of said reports by Cowden and the distribution of 
the. funds of the estate to Edith M. Feidier indlvidually and to herself as 
guardian ' of her minor chiidren ; that the entire proceedings in the Commis- 
sioner's Court at Nome were illégal and of no blnding force and effeet upou 
F. J. Feidier and his claim to au interest in the assets, and that that court 
was,, without, jurisdietion. 

The trial court, upon the proofs upon the final hearing, found that F. J. 
Feidier was a partner with Ed. L. Feidier, deceased, and decreed that the 
appellee's judgment be paid ont of his share of the partnership assets. 

Bo Sweeney and' G. E. Steiner, for appellants. 
James A. Snoddy, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIEBERT, Circuit Judge (after stating the facts as above). It ïs 
contended that the demurrer to the original bill should hâve been sus- 
tained for want of jurisdietion and for want of equity. It is said that 
there was want of jurisdietion in the fact that the appellee sought by 
his bill to enforce in the Circuit Court a domestic judgment of a state 
court. But that such a judgment may be the basis of a creditor's bill 
in the fédéral court is well sustained by the authorities. First Na- 
tional Bank of Chicago v. Steinway et àl. (C. C) 77 Fed. 661 ; Alkire 
Grocery Co. v. Richesin (C. C.) 91 Fed. 79; Bidwell v. Fluff (C. C.) 
103 Fed. 376; National Tube Works v. Ballou, 146 U. S. 517, 13 
Sup. Ct. 165, 36 L. Ed. 1070. Further challenge to the jurisdietion 
is presented in the argument that because the appellee subrnitted him- 
self to the jurisdietion of the state court when he brought his action 
against F. J. Feidier, and because the jurisdietion of that court was 
broad enough to aflford him ail relief which he hère seelcs, he had no 
right to invoke the aid of the court below against the appellants, who 
were not parties to the action in the state court. We find no merit 
in this. The appellants had no interest in the matter in controversy 
in the state court, and could not hâve been made parties thereto. The 
judgment in that action established the debt of F. J. Feidier to the ap- 
pellee. It remained to the appellee to enforce its payment by any 
proper proceeding. The amount involved and the citizenship of the 
parties being such as to give jurisdietion to the court below, he had 
the right to bring his suit therein. It is true that the judgment had 
been rendered in the superior court of King county, and that the ad- 
ministration of the estate of Ed. L. Feidier was ' conducted in that 
court. But the equity and probate powers of the superior courts of 
the state of Washington are separate and distinct, and the appellee 
was not bound to file his bill in that court from the mère fact that, on 
the probate side, the same court had jurisdietion ôf the estate, nor 
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could he hâve obtained appropriate relief in probate proceedings. 
Stewart v. Lohr, 1 Wash. St. 341, 25 Pac. 457, 2'2 Am. St. Rep. 150 ; 
Winston v. Crowe, 38 Wash. 65, 68 Pac. 174 ; In re Alfstad's Estate, 
g7 Wash. 175, 67 Pac. 593. Assuming, as contended by counsel for 
appellants, that the superior court could hâve granted full relief to the 
appellee under the provisions of the statutes of Washington relating to 
probate and garnishment, the appellee was not Hmited to those rem- 
édies. He had the right to proceed by an original bill in equity, not- 
withstanding that he might hâve enforced the payment of his judgment 
at law by garnishment proceedings. Payne v. Hook, 7 Wall. 435, 19 
L. Ed. 360; Fiske v. Gould (C. C.) 13 Fed. 372. 

It is urged, further, that the demurrer should hâve been sustained 
for the reason that the appellee sought by his bill to compel the dé- 
fendants therein, who are both résidents of the state of Washington, 
to litigate in the Circuit Court a demand which one had against the 
other. To this it is only necessary to say that the bill is not brought 
to permit or to compel the défendants therein to litigate between them- 
selves. It is a bill to establish the existence of a partnership between 
Ed. L,. Feidler and F. J. Feidler, only for the purpose of subjecting 
the interest of the latter in the partnership funds to the payment of 
the appellee's judgment. 

The ruHng of the court belov/ on the exceptions of the appellee to 
the answer to the amended bill is assigned as error. The exceptions 
were directed against portions of the answer which set up as a défense 
to the bill certain allégations to the effect that the judgment obtained 
against F. J. Feidler by the appellee was based upon varions acçounts, 
23 in number, which had been assigned to the appellee by parties do- 
ing business in varions eastern states, that F. J. Feidler had entered 
into a conspiracy with the appellee and other parties to defraud and 
pilfer the estate of Ed. E. Feidler, deceased, that F. J. Feidler had no 
real interest in the suit, but was permitting his name to be used in f ur- 
therance of the conspiracy, that the appellee was not the real party in 
interest, and that said acçounts were incurred in the year 1898, and 
when the action was begun in the state court, were barred by the stat- 
ute of hmitations. The trial court, while ruling that the matters so 
alleged were no défense to the suit, held that, under the rules of equity 
practice, exceptions could not be taken to parts of an answer save for 
scandai, when the complainant had waived an answer under oath, and 
on that ground overruled the exceptions, but announced that the mat- 
ter so pleaded would be wholly disregarded upon the final hearing of 
the case, and that any expense added to the proceedings by reason 
thereof, would be taxed to the défendants in the bill. The appellants 
were clearly not prejudiced by this ruling. The matters so excepted 
to in the answer constituted no défense to the bill. The appellants hâve 
no concern with the défense which F. J. Feidler might hâve interposed 
to the action at law. He was not bound on their behalf or on his own, 
to plead the statute of limitations. The facts so set forth in the answer 
fall far short of showing a conspiracy or fraud such as to invalidate 
the judgment. An assignment of claims to the appellee for the pur- 
pose of collection, could lawfully be made under the statutes of the 
state of Washington. Those claims being merged in a judgment, valid 
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on its face, and unimpeachable for fraud, the judgment créditer 's right 
to enforce its payment is as unimpeachable as it would be if the judg- 
ment had been based upon a single debt originally due and payable 
to him. Bowden v. Burnham, 59 Fed. 752, 8 C. C. A. 248; Alkire 
Grocery Co. v. Richesin (C. C.) 91 Fed. 79. The appellants cite au- 
thorities to the proposition that whenever a judgment is sought to be 
used to the détriment of a third person, he may avoid its effect by 
showing that the parties to the former action colluded together, and 
thereby procured the judgment for the purpose of defrauding him, 
but that doctrine has no application to the présent case, for hère there 
is no shoAving whatever of a purpose to defraud the appellants, or to 
use the judgment to their détriment. What they are required to do 
by the final decree is to pay to the appellee herein mohey which in 
equity belonged to F. J. Feidier, and not to the appellants, money 
which they had no right to retain. 

It is contended that the judgment on the final settlement of the es- 
tate in the Commissioner's Court at Nome is a final adjudication that 
Ed. L,. Feidier, deceased, was the sole owner of the property of the 
Progreso Trading Company, and that the appellee is bound thereby. 
But the court at Nome was but a court of ancillary administration, 
and it may be doubted whether within the jurisdiction conferred upon 
that court, F. J. Feidier could hâve established his équitable interest 
in the property in the possession of the court. But, however this 
may be, the appellee was not barred by the final decree of that court 
from pursuing the assets in the hands of the distributees within the 
jurisdiction of the court below. In a similar case, Borer v. Chapman, 
119 U. S. 587-599, 7 Sup. Ct. 343, 30 L. Ed. 532, the court said: 

"The administration of tlie estate of Gordon, in California, was merely 
ancillary ; the primary administration was that of the testator's domicile, 
Minnesota. Chapman was not a citizen of California, nor résident there; he 
was no party to the administration proceedings ; he was not bound to make 
himself such. If he had chosen he could hâve proved his claim there and ob- 
tained payment, but he had the right to await the resuit of the settlement of 
that administration, and look to such assets of Gordon as he could subsequent- 
ly flnd in Minnesota, whether originally found there or brought there from 
California by the executors or legatees of Gordon's estate." 

It is urged that testimony of F. J. Feidier concerning the partner- 
ship transactions between him and Ed. L. Feidier deceased, was im- 
properly admitted in évidence. We find from the record that, while 
testimony was being taken before the examiner, the question of the 
competency of the testimony of F. J. Feidier as to his transactions 
with his deceased brother was certified to the court below, and that 
the court ruled that the witness should not be permitted to testify as 
to transactions with, or statements by. Ed. L. Feidier. Prior to that 
ruling, some testimony had been given by F. J. Feidier as to such 
transactions or statements, but thereafter none such was taken. We 
assume, of course, from the ruling of the court below, that such testi- 
mony was disregarded by that court as it is disregarded in this court. 
Its admission, therefore, is no ground for reversai. 

Upon the évidence which is found in the record, we discover no 
ground to disturb the conclusion of the court below upon the principal 
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question of the case — the question wiiether or not F. J. Peidler was a 
partner with Ed. J. Feidler at the time of the death of the latter. The 
évidence shows beyond dispute that in the year 1900 they went together 
to Nome, with a stock of merchandise, and that during that year and 
the following year they were both engaged as partners in business at 
Nome, under the uame of the Progreso Trading Company. After 
1901, F. J. Feidler remained at Seattle, where he occupied an office 
for the firm and attended to the business of the copartnership at that 
place, which was the point of purchase and shipment of ail the goods 
of the firm. He received from Ed. L. Feidler remittances of large 
sums of money from Nome, and he purchased the goods which were 
shipped to Nome. There is no évidence that a dissolution of the co- 
partnership was ever had or announced. There was testimony of 
admissions of Ed. L. Feidler made in the years 1902 and 1903, tend- 
ing to show that at that time F. J. Feidler was his partner, and there 
was testimony, on the other hand, that Ed. L. Feidler, at différent 
times subséquent to 1901, stated that he was the sole proprietor of the 
Progreso Trading Company, and that he was paying his brother for 
his services. But it is not shown that any of thèse statements were 
made in the présence of F. J. Feidler or were communicated to him. 
There was other évidence tending to show copartnership, notably a 
letter written by Edith M. Feidler to F. J. Feidler on February 18, 
1904, indicating that at that time she considered him a partner. The 
prépondérance of the évidence is in favor of the finding made by the 
court below. 

We find no ground for reversing the decree. It is affirmed. 
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(Circuit Court of Appeals, Tliird Circuit. February 17, 1908.) 

Nos. 34, 55, 56. 

1. Mabitimb Liens— Services Rendered to Vessel— Peesumption of Lien. 

While there may be a maritime lien for services rendered to a vessel, 
either foreign or domestic, and tliere may be a presumption that such 
services were rendered on the crédit of the vessel such as in case of sal- 
vage or pilotage services, whether such presumption arises, or whether 
the lien exists, dépends on the nature of the services and the circum- 
stances under which they are rendered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 12.] 

2. TowAGE— Lien— Waiting upon Deedges. 

The owner of a tug which was verbally hired by the day by the owner 
of three dredges to "wait upon" such dredges while engaged on certain 
work, the services rendered being the carrying of coal and water to 
the dredges, the towing of scows and of the dredges themselves when 
necessary is not entitled to a maritime lien on ail or any of such dredges 
for a balance due on the contract which was not one for ordinary towage 
services to the vessels themselves. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 45, Towage, | 9.1 
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3. Maeitime Liens. 

A maritime lien does not attach for a supposed crédit, given to a vessel 
unless the service or supplies are clearly sliovvn to hâve been renûered or 
furnished to tlie particular vessel to wliich the crédit is given. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 13.] 

4. Same— Suit to Enfoece Lien— State Statutes. 

Although the aduiiralty courts will take judicial notice of state statutes 
ereating liens they wlll not undertake to ad.iudieate rights thereunder 
in the absence of the allégations and proofs necessary to an issue and 
controversy in that behalf. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 153 Fed. 216. 

E. G. Benedict, for appellant. 
Robert Carey, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. Thèse are appeals in three separate suits, 
one against each of the dredges named. The suits are identical, and it 
was stipulated by the prosecutors of the respective parties, that the 
testimony taken in one of the above cases should be used in each of the 
others. The libels and answers are substantially the same, and in the 
court below, as hère, the cases -were argued together. The facts, as 
found by the court below, are briefly as follows : 

There was no written contract between the parties. The libelant 
owned the tug boat "Harold," which rendered the services for which 
claim is made in the libels. In the fall of 1904, he made a verbal con- 
tract with Thomas Potter, the owner of the dredges "Alligator," "Al- 
ligrippus," and "Phœnix," for the employment of his tug beat for 
gênerai towing and vvaiting on the above-nanied dredges; the tug 
was to do whatever the captains of the dredges required, "such as 
getting coal and water, waiting on them in gênerai, pumping scows 
and taking scows to them, and generally bring them away, and gên- 
erai work." The dredges had no motive power of their own. The 
price agreed upon for the services between the libelant and the owner 
of the dredges, was $20 per day. The libelant claims that the services 
rendered by him under the above-named contract, amounted in ail to 
the sum of $5,370, of which sum there still remains due a balance of 
$2,820; that of said sum of $5,370, there was due from the "Alligator," 
for services rendered her $3,080, of which sum there has been paid on 
account $1,275, leaving $1,805 due ; that from the "Alligrippus," there 
was due for like services rendered her, $2,060, of which $1,275 had been 
paid on account, leaving $785 due ; and that from the "Phœnix," there 
was $230 due for like services. Payments on account were made by 
checks and notes, by Potter, to the order of the libelant. The pay- 
ments were gênerai, and without référence to the services rendered to 
any particular dredge, but they seem to hâve been arbitrarily applied 
by libelant, in the manner above stated. 

The évidence on behalf of the libelant shows that the dates when 
the tug was engaged in the services of the dredges, were put down by 
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its captain in a book, which is said to hâve been subsequently stolen 
f rom the tiig, and that reports had been made by the captain f rom this 
book, montlily or semimontlily, whicli original reports had been de- 
stroyed. Certain statements, however, testified to hâve been copies 
from them, were produced, and hâve been offered in évidence. They 
are nearly ail in the gênerai form of "Report of Tug 'Ilarold' " for a 
certain month, "Account Thomas Potter, waiting on dredges 'Al- 
ligator' and 'AUigrlppus' at Ellis Isiand," foUowed by a short state- 
ment of services, performed each day of the month, in carrying stores, 
water, and coal to the dredges, or towing dredges or scows, footing 
tip a certain nnmber of days. No spécification for the services per- 
formed for each dredge is made. It was évident the account was after- 
ward made ont by multiplying the whole nnmber of days in which the 
tug was engaged, by $20, and afterwards dividing the aggregate sum 
thus obtained into the portions charged arbitrarily against each of the 
three dredges respectively. The same arbitrary appropriation was 
apparently made of the partial payments by the owner of the dredges. 
Upon this showing, the libelant claims maritime liens upon the three 
dredges respectively, for portions of the balance due under his con- 
tract with the owner thereof. 

It may be conceded at once that the dredges are to be considered in 
admiralty as "vessels," and as such, subject to the gênerai maritime ju- 
risdiction, and that the contract between the owner of the tug and the 
owner of the said dredges was a maritime contract. No claim is made. 
however, for the existence of a maritime lien against them, on the 
ground that they were other than domestic vessels. On the contrary, 
the learned counsel for the libelant contends, that the service was, so to 
speak, a technical towage service, and a necessary service, as rendered 
to vessels having no motive power of their own, and being clearly a 
maritime service, that there is, under the circumstances, a presump- 
tion that it was rendered on the crédit of the vessels, and that by the 
admiralty law a lien for the value thereof attaches, and that the bur- 
den lies on the one who disputes the lien, to overthrow such presump- 
tion by satisfactory évidence. Moreover, it is contended that this pre- 
sumption of lien exists independently of any question as to the foreign 
or domestic character of the vessels, and that in this respect the case 
differs from one in which there is a claim for a lien for supplies, 
where the question of domestic or foreign vessel becomes important, 
because, in the absence of a state statute or express agreemcnt, there 
is no lien against a domestic vessel for supplies. We do not propose, 
nor is it necessary, to deny that there may be this gênerai line of dé- 
marcation between claims for services and claims for supphes, with 
respect to the presumptions of liens arising therefor, or that generally 
a towage service is properly classified with a pilotage service, or with 
that of a seaman, and others, as to which there is a prima facie pre- 
sumption of lien against the res to which the service was rendered. 
We must not, however, press too far such distinctions. They rest 
up>on rules peculiar to the gênerai admiralty law, as administered. in 
the United States. This law imposes upon a vessel, as a conséquence 
of certain situations and conditions, when established by évidence, the 
peculiar lien known as a maritime lien. Owing to the vmderlying 
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necessitîes of commerce, and to the wandering character of its great 
instrument, a ship, courts of admiralty will infer, in the absence of 
proof to the contrary, that, where supplies necessary for the accom- 
plishment of the ship's voyage are furnished in a foreign port on the 
order of the captain of a ship, or the ship's agent, and even under some 
circumstances by the owner, they are furnished on the crédit of the 
ship, and a hen for tlieir value attaches by opération of law. In other 
words, thèse facts and conditions being proved, are held ground for 
the reasonable presumption of crédit to the ship and a conséquent lien. 
The same presumption is held to arise as to certain maritime services 
rendered to a ship, independently of its character as domestic or for- 
eign. 

The lien to which the ship is thus subjected, is created, not so much for 
the benefit of the creditor, but for the benefit of commerce, Merchants 
and others are thereby encoui-aged to furnish supplies and render 
services necessary to the continuance of the ship's voyage and to the 
commercial enterprise of which she is the instrument. In the United 
States, at least, thèse reasons for creating a lien in the absence of ex- 
press contract, in judicial contemplation, cease to exist in the home 
port and with référence to a domestic vessel. The presumption, or 
rather the burden of proof, in such cases, therefore, is shifted, and 
when supplies are furnished to such a vessel, the burden is upon the 
furnisher, to show a mutual understanding that they were furnished 
on the crédit of the vessel. As already observed, there are maritime 
services which are usually rendered under circumstances which make 
them so essential to the movement of a vessel, and to the performance 
of her primary function, as an instrument of commerce, that the ad- 
miralty law présumes they are rendered on the crédit of the vessel, 
in the absence of proof to the contrary, and créâtes a maritime lien in 
their favor, independently of the question whether it be a domestic 
vessel, or not. Notable examples are the lien for pilotage services, 
the lien for seamen's wages, for towage services and for salvage serv- 
ices. The reasons for the rule in thèse cases are obvions, and arise 
out of the necessities of the situation. It would be an obstruction to 
commerce, as well as unreasonable, if a sailor were required to show 
a mutual understanding between himself and the captain, that there 
should be a lien upon the vessel for his wages, or that the pilot who 
goes over the ship's side as she approaches a port, or in a dangerous 
channel, should be called upon to show a like mutual understanding. 
So in the case of salvage, much of the world's wealth would be put in 
jeopardy, if the salvor could only claim a lien on the property saved, 
by showing a mutual understanding to that efïect before the service 
was undertaken. The peculiar exigency of the situation in ail thèse cas- 
es, supplies the reason for the rule of presumption of lien, as it has been 
long recognized in the administration of the gênerai admiralty law. 
The exigency for such services, as are above enumerated, so generally 
exist, that the rule of presumption of lien is sometimes dissociated from 
the reason upon which it is founded. The service of a diver can be 
imagined as rendered under circumstances so exigent as to corne 
within the reason of the rule of presumption of lien, as the se-tvice 
may hâve been necessary to prevent the immédiate sinking of a vessel, 
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but the service of the same diver in examining a sunken wreck, or the 
bottom of a ship lying in port, to discover whether its gênerai con- 
dition required that the ship should be docked, would come within 
a différent rule. So a towage service, as ordinarily performed, is a 
maritime service, which from the pecuhar situation of the parties and 
of the circumstances of necessity surrounding it, and in the absence 
of proof to the contrary, créâtes a presumption of crédit given to the 
vessel and a conséquent Hen. But why, where the relation of the par- 
ties and the circumstances attending the performance of the service 
are différent from those ordinarily obtaining, should this same rule 
of presumption apply? If the reason ceases, why should not the law 
cease? In the admiralty courts of the United States, the exemption of 
a domestic vessel from this rule of presumption of lien, rests entirely 
on the supposed absence of the reasons obtaining therefor in the case 
of a foreign vessel. Towage service in the présent case was not one 
rendered under the ordinary conditions to which we hâve just adverted. 
There was no question of being in a foreign port, nor was there the 
ordinary exigency presented when a ship is to be towed into and from 
a harbor, or from place to place in a harbor, as a single service, It 
was not, therefore, a necessary service, in the sensé in which that 
word is used in regard to the ordinary towage service, a service to be 
performed instantly, in order that a ship may not be delayed on lier 
voyage, or in preparing for the same. The tug might be said to be 
part of the necessary equipment of the dredge, just as the scows were 
part of such equipment. It supplied a continuons motive power in the 
peculiar work for which dredges are built. It was a contract for what 
may be called a quasi towage service, made with the owner of certain 
dredges in the waters of New York Harbor, not for a single towage 
of the dredges from place to place, but a service which consisted of 
"waiting upon" the dredges, carrying supplies of water and coal to 
them, as occasion required, and the towing of the scows used in the 
dredging opérations. 

The towage of the dredges themselves are the least important part 
of the service. The contract between the owner of the tug and the 
owner of the dredges, was not for a single act of towage, but for a 
continued service, at a compensation to be paid by the owner, at so 
much per diem, and that service embraced other things than mère 
towage, being, as we hâve said, largely for "waiting upon" the dredges 
in the way of carrying coal, water, and other supplies from the shore 
to the dredges. It was, therefore, a mixed service in which, so far 
as towage was concerned, the towage of scows, not dredges, was that 
principally stipulated for. The service, therefore, was as différent 
as possible from what is ordinarily called a towage service, as to which 
a presumption of lien obtains. The stipulated price of $20 a day, for 
"waiting upon" the dredges, indicates how différent the conditions 
were from those which are considered as justifying a presumption 
of lien. The charges against the separate dredges were arbitrarily 
made upon statements of service, not to the dredges singly and sep- 
arately, but, to them as grouped. It would be an abuse of the admin- 
istration of the law of maritime lien, to decree a lien for services not 
clearly proved to hâve been entirely maritime and rendered to the par- 
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ticular res upon wliich the lien is claimed. A lien does not,/ and should 
not, attach for a supposed crédit given to a vessel, unless the service 
or supplies are clearly shown to hâve been rendered or furnished to 
the particular vessel to which the crédit is given. 

It only remains to advert briefly to the last point urged by the ap- 
pelant, viz., that'even if the court should find that appellant's con- 
tention, that there was a true maritime lien in this case, is erroneous, 
still, under the statute of New Jersey, there was a lien for services of 
the kind in question, performéd within the state, which an admiralty 
court will enforce. 

The material parts of the statute referred to are as foUows: 

"That wbenever a dcbt shall be contracted by the master, owner, agent, or 
consignée of auy ship or vessel vvithln this state, for elther of the followiug 
purposes; 

;^ :!: «'« « * )|c « ^ ^ * * 

"3. On aceount of the towiiig of such, ship or ve?Sel and the wharf ngo of 
such sliip or vessel, aud the ex])enses of keeping such ship or vessel In port, 
ineluding expansés lucurred In takhig care of and einploylng persons to watcii 
such ship or vessel ; such debt shall be a lieu upon said ship or vessel and the 
tackle, apparel and furniture, and continue to be a lien on the snnie uuiil 
paid, and shall be preferred to ail other lieus thereon excopt niariners' 
wages." 

Appellant makes this point for the first tinie in this court, and ad- 
mits that this statute was not called to the attention of the court below. 
Conceding, for the sake of the argument, that libelant had a lien un- 
der the New Jersey statute, which could hâve been enforced in a, court 
of admiralty, such lien was not asserted in the pleadings, or even al- 
luded to in the proofs. It is true that, in a certain sensé, a case in 
admiralty is heard de novo on appeal, but it is heard on the record 
as made in the court of first instance. 

The allégations of the libels are very meager, and are only such as 
go to support the assertion of a maritime lien. There is not in them 
a single statement that would bring the cases within the terms of the 
state statute. Neither the résidence of the libelant, nor the place where 
the service was performéd, is directly or indirect!}' alleged to be in 
the state of New Jersey. It may also be added that no proof was of- 
fered by the libelant as to thèse matters, though it would hâve been 
immaterial if he had done so. Though courts will take judicial notice 
of state statutes, it is hardly necessary to say that they wili not un- 
dertake to make rights under such statutes justiceable before them, 
in the absence of the allegata and probata necessary to an issue and 
controversy in that behalf . 

The decree of the court below is affirmed. ? • 
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SCHODDE Y. TWIN FALLS LAND & WATER CO. 
(Circuit Court of Appeals, Kintli Circuit. February 3, 1008.) 
I ' No. 1,380. 

1. Watebs and Water Courses— Apfbopbiatiox of AA'ateb from Stbeam— 

right to ctjsbent as appubtena>"ce. 

An appropriator of a certain quaiitlty of water froui a stream does 
not acquire as an appurtenant to liis water location the riglit to tbe cur- 
rent of the stream as a means of operating devices used by him to di- 
vert the water from the stream, nor Is silch eurrent subjoct to appropria- 
tion as a water right under the Constitution and laws of Idaho. 

2. Same— Means of Divekting Water— Idaho Statuts. 

Eev, St. Idaho 1887, § 3184, which provides tbat owiiers of lands ad- 
jacent to a stream shall "hâve the right to place in tlie cbannel of,; or on 
the banks or margin of, the same rams or other machines for the purposo 
of raising tlie waters thereof to a level above the banks requisite for tlie 
flow thereof to and upon such adjacent lands," gives a mère licenee to use 
an appropriate method for raising the water, but the particular method 
or means adopted does not attach as an appurtenance to the appropria- 
tion of the water, as against otlier appropriators from the same stream. 

3. Same— IiiMiTS to Right of Appropriation. 

The right to appropriate water from a stream is not an unrestricte<l 
right, but must be exercised wlth regard to the rights of the public and 
other appropriators, and a single apptopriator who bas- adopted as a 
ûVeans of raising water to his land water wheels operated by the eurrent 
of the stream has no right of action bécause of the eonstriiction of a dam 
below hiin designed for the irrigation of a large area of lând, the prop- 
erty of many owners, which destroys the eurrent of the stream at the 
place of his location, and makes It necessary for him to adopt some other 
iheans of diverting the water off his land. 

In Error to the Circuit Coutt of the United States for the District 
of Idaho. 

The plaimtiff in error was plaintilï in the court below in an action against 
the défendant in error to recover damages alleged to hâve been sustained by 
the plaintiff by reason of the défendant having colistructed a dam across 
Snake river in Idaho, so as to back the water of the river np stream to and 
beyond plaintift's premises, to the injury and damage of his water right in 
said stream. 

Plaintiff's complaint contains three counts. Briefly stated, the cause of 
action as set out in the three counts of the complaint is as follows: Plain- 
tiff is the owner of three tracts of land on the banks of Snake river, con- 
taining in the aggregate 429.96 acres. Two of thèse tracts, eontaining 203.96 
acres, are on the south bank, and one tract of 160 acres is on the north bank. 
One of the tracts on the south bank is agricultural land, and the other is 
partly agricultural land and partly mining ground. The tract of land on the 
north bank is agi*icultural. In the year 1889 plaintiff's predecessors in in- 
terest, and in 1895 the plaintifC himself, appropriated certain quantities of 
water of the flow of Snake river for use on said lands. In the first count 
the quantity is stated in cubic fect per second; in the second and third 
counts the quantities are stated in miner's inches. The aggregate of water 
appropriated as alleged lu the three counts is referred to in the briefs as 1,- 
250 miner's inches. Soon after this water was appropriated the parties in 
interest erected water wheels in the river to lift the water to a sufflcient 
height for distribution over the land. Nine of thèse wheels were erected 
opposite or near the tracts on the soutli side of the river, and two near the 
tract on the north side of the river. Thèse wheels vary in height from 24 to 
34 feet. The parties also constructed wiiig dams in the river adjoining or in 
front of the lands owned by them, for the purpose of conlining the flow of the 
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water of the river and raislng it at sucb points above the natural flow of the 
river, so that the current would drive the water wheels and cause them to 
revolve and carry the water in buckets attached to the wheels to a height 
where it would be emptied Into flumes and distributed over the Jands by 
ditches and used thereon to irrigate and cultivate the agrieultural land andl 
worli the mlning ground. It Is not alleged in the eomplaint, but it is assum- 
ed that the river at this point runs between Ligh banlîS and that the water is 
llfted by the wheels at least 20 feet before it is emptied into the flumes for 
distribution over plalntlffi's lands. In the year 1903, whlle plaintlfï was using 
the appropriated water of the river upon the described premises, the défend- 
ant commeneed the construction of a dam aeross Snalie river at a point 
about nlne miles westerly from and below the lands of the plaintifC. The 
work was prosecuted on said dam untll Its completion in March, 1905. This 
dam is so construeted as to Impound ail the water of Snake river flowlng at 
sald point, and to raise the water about 40 feet in height. It Is alleged that 
when defendant's dam was flUed with water the water was turned into a 
canal known as the "Twin Palis canal," owned by the défendant, and located 
on the north side of the river; that this canal was construeted at a cost, 
as plaintifC is informed and believes, of $1,500,000, for the pnrpose of supply- 
ing water for Irrigation and domestie purposes to the settlers on about 300,- 
000 acres of arable and arid lands sltuated below the dam; that for said 
lands and for a great number of people, being, as plaintiff Is informed and 
believes, 6,000 In number, there Is no other supply avallable for irrigation, 
stock, domestie, or manufacturing purposes except the water from said canal. 
It Is alleged that by reason of this dam the waters of Snake river hâve been 
backed up from said dam and to and beyond plaintlfC's premises and hâve de- 
stroyed the current In the river by means of which plaintifC's water wheels 
were drlven and made to revolve and raise the water to the élévation re- 
quired for distribution over plaintifC's lands. It Is alleged that it Is now im- 
possible for plaintifC to so arrange or change his said dams or water wheels 
or flumes, or to bulld or construct other dams or water wheels or flumes that 
wlll raise any water whatever from said stream that can be used upon the 
plaintifC's lands, and by reason thereof plaintifC has not been able to Irrigate 
said lands or any part thereof or to raise profitable crops thereon or to use 
the same as pasture lands, and will not in the future be able to irrigate said 
lands or to raise profitable crops or any crops thereon, as long as defend- 
ant's dam is maintained; that there is no other supply of water avallable 
for use upon said lands except the waters of Snake river ; that by reason of 
the backing up of said water and stopping the plaintiff from using said water 
wheels to raise the waters of Snake river to and upon said lands and cutting 
off the water supply from plaintiff's lands he has been damaged in the aggrè- 
gate sum of $56,650. In the first count of the eomplaint a separate and dis- 
tinct cause of action is alleged in an averment that about 12 acres of plain- 
tiff's land has been covered by the waters of Snake river backed up by de- 
fendant's dam, but the land is not described or its boundaries given, or any 
particulars stated so that the land can be identifled or ascertained. ïo this 
cause of action défendant interposed a spécial demurrer on the ground of un- 
certainty and the improper joinder of two separate causes of action. This 
spécial demurrer appears to be admitted. The défendant also interposed a 
gênerai demurrer on the ground that the facts stated In the eomplaint do not 
constitute a cause of action against the défendant as to elther or any of said 
counts. The demurrer was sustained by the Circuit Court, and the plaintiff 
has brought the cause to this court upon a wrlt of error. 

Hawley, Puckett & Havi'ley and W. E. Borah, for plaintiff în error. 
E. B. Critchlow (Henderson, Pierce, Critchlow & Barrette and Par- 
ley Li. Williams, of counsel), for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
assignments of error présent the single question whether the facts stat- 
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ed in the complaint constitute a cause of action against the défend- 
ant. 

It is not denied that the plaintifï has the right by appropriation to 
divert 1,350 miner's inches of the waters of the Snake river, mainly 
for irrigation purposes, and it is not charged by plaintifï that this 
amount of water is not still in the river subject to his right of appro- 
priation and diversion. His claim is that he cannot divert it by the 
means he first adopted for taking the v^^aters from the river, and that 
the défendant by placing a dam across the river has deprived him of 
the right to the current of the river which prior to the érection of the 
dam rendered his means of diversion available. Is this current and the 
means adopted for the diversion of the appropriated water part of 
or attached to plaintiff's right of appropriation? It is contended on 
the part of the plaintifï that the current of the river is necessarily 
appurtenant to the water location and that the means of utilizing that 
current is attached as an appurtenance to the appropriation. We hâve 
not been referred to any case— and we know of none — where either 
of thèse propositions has been upheld. 

The claim that the right to the current of the river is appurtenant 
to the water location is contrary to well-established principles of the 
common law governing such a relation. The water location was an ap- 
propriation and diversion of a certain quantity of the fiowing water of 
the stream. The current of the river is part of the stream. There 
can be no right to the current of a stream as appurtenant to a diver- 
sion of the fiowing waters of the stream. The two rights in such case 
would be equal and of the same character and quality, and one such 
right cannot be appurtenant to the other. Lord Coke says (Co. Litt. 
121b): "A thing corporeal cannot properly be appurtenant to a thing 
corporeal nor a thing incorporeal to a thing incorporeal. According 
to this rule land cannot be appurtenant to land." Harris v. EUiott, 10 
Pet. 25, 53, 9 h. Ed. 333 ; Léonard v. White, 7 Mass. 8, 5 Am. Dec. 
19 ; Jackson v. Hathaway, 15 Johns. (N. Y.) 447, 8 Am. Dec. 263 ; 
Jones y. Johnston, 18 How. 150, 155, 15 L. Ed. 320. "It follows that 
things in their nature equal and of like character and grade can never 
be appurtenant to each other, for the common as well as the légal 
meaning of the word impHes inferiority and dependence, so that a 
water ditch could never become appurtenant to another water ditch 
of like character and pass as an incident thereto, for the same reason 
that one farm will not pass as an appurtenance to another." Donnell 
v. Humphreys, 1 Mont. 518, 528. The reason for such a rule in the 
the présent case is as forcible as in any of the cases cited. If the 
plaintifï were permitted to own the current of the stream as appurten- 
iant to his right of appropriation and diversion, he would be able to 
add indefinitely to the water right he would control and own. There 
might be a great surplus of water in the stream at and above plain- 
tiff's premises and an urjgent demand for a portion of this surplus 
for bénéficiai uses, but if an appropriator above should divert a sufïi- 
cient quantity to lower the current under plaintifï's water wheels so 
that they would not revolve, the plaintifï would havé a cause of action 
to prevent such an appropriation. It is clear that in such a case the 
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poHcy of the state to reserve the waters of the flowing streams for the 
benefit of the public would be defeated. 

But aside from this rule of conimon law, which vve think dénies the 
right of the appropriator tô daim thç current of the stream as appur- 
tènant to his wàter location, the law of appropriation is itself opposed 
to such a claim.' It is providèd in the Constitution of the state of 
Idaho, art. 3, § 15, that: 

"The right to divert and apprbpriate the miappropiiated waters of any 
natural stream to beneiïcial uses shall never be denied." 

In the Revised Statutes of Idaho of 1887, under the title "Water 
Rights and Irrigation," a method of procédure is providèd for the 
appropriation and diversion of running water flowing. in a river or 
stream for a useful or bénéficiai purpose. This procédure involves 
three distinct acts on the part of the appropriator: First, the person 
desiring to appropriate water must post a notice in writing in a con- 
spicuous. place at the point of intended diversion, stating therein (1) 
that he claims the water there flowing to the extent of (giving the 
number) inches measured imder a 4-inch pressure, and accurately de- 
scribing the point of diversion ; (3) the purpose for which he claims it 
and the place of intended use; (3) the means by which he intends to 
divert it and the size of the flume, ditch, pipe, or aqueduct in which he 
intends to divert it — a copy of the potice must, within 10 days after it 
is posted, be recorded in the office of the recorder of the county in 
which it isposted (section 3160). Second, a diversion of the water 
within a reasonable time (sections 3157, 3158, 3161, 3163, 31^3). 
Third, the actual application of. the water to a useful and bénéficiai 
purpose. In Colorado, which like Idaho has adopted the law of ap- 
propriation as distinguished frojn the common-law doctrine of ri- 
parian rights, it has been held that there must be not only an actual 
diversion made with the intent to apply the water to bénéficiai use, 
but the water must be actually applied to such use. In Fort Morgan 
Land & Canal Co. v. South Flatte Ditch Co., 18 Colo. 1, 30 Pac. 1033, 
1033, 36 Am. St. Rep. 359, Chief Justice Hayt, in delivering the opin- 
ion of the court, said : 

"From the first this court has recognized and emphasized the idea that a 
priority could only be legally acqulred by the application of the water to 
some bénéficiai use. Hence there must be not only a diversion of the water 
from the natural stream, but an 'actual application of it to the soi], to consti- 
tute the eonstitutional appropriation recognized lor irrigation." 

It thus appears that the law of appropriation requires that the appro- 
priator shall post a notice at the point of intended diversion, of the quan- 
tity of water claimed ; he must make an accual diversion of the water 
and apply the water to a ■ useful and bénéficiai purpose, which in the 
case of irrigation is an application of the water to the soil. In none 
of thèse requirements did plaintifï çomply with the law in appropriat- 
ing the current of the river. He did not notify the world that he made 
such a claim ; he made no diversion of such water, and he did not 
apply it to the soil as required where the appropriation is for the pur- 
pose of irrigation. It is clear, therefore, that the current of the river 
was no part of plaintifï's water location, and that he has no cause of 
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action against the défendant for destroying this current. The daim 
of the plaintiff that the means of utiHzing the current is attached as 
an appurtenance to the appropriation is likewise untenable. Section 
3184 of the Revised Statutes of Idaho is referred to as supporting this 
claim. That section provides as follows : 

"Ail persons, companles and corporations owning or having the possessory 
title or right to lands adjacent to any stream, hâve the right to place in the 
channel of, or upon the banks or m'argin of the same, rams or other machines 
for the purpose of ralsing the watera thereof to a level above the bauks, 
requisite for the flow thereof to and upon such adjacent lands ; and the right 
of way over and across the lands of others, for conducting sald waters, may 
be acquired in the manner prescribed in the last two sections." 

The permission hère given is a mère license to the owner of lands 
adjacent to a stream to- use any appropriate method for raising the 
water to a level above the banks for distribution upon such adjacent 
lands, but it is immaterial to the state what particular method is used. 
The landowner may use a ram, a pump, or a wheel, or he may raise the 
water by means of a ditch. And he may change from one method to 
another as the situation or circumstances mav require. Charnock v. 
Higuerra, 111 Cal. 473, 476, 44 Pac. 171, 32 L. R. A. 190, 52 Am. 
St. Rep. 195. The method adopted cannot be said to bave attached 
as appurtenant to the appropriation as against other appropriators of 
water from the same stream. Perhaps in a conveyance of land hav- 
ing upon it or in the adjacent stream a ram or other machine for 
raising water from the river such a machine would pass to the grantee 
of the lands under a deed containing the term "appurtenances," but 
that would be a very différent proposition from the one now under 
considération. We are, therefore, of opinion that the means o£ utiliz- 
ing the current is not attached as appurtenant to the appropriation. 

There is, furthermore, the gênerai principle that the right of ap- 
propriation must be exercised with some regard to the rights of the 
public. It is not an unrestricted right. In Basey v. Gallagher, 30 
Wall. 670, 683, 22 L. Ed. 452, the Suprême Court of the United States 
said : 

"Water Is diverted to propel machinery in floarmills and sawmllls, and to 
irrigatè land for cultivation, as well as to enable miners to work their tnining 
claims ; and in ail such cases the right of the first appropriator, exercised 
within reasonable limita, is respected and enforced. We say within reason- 
able llmits, for this right to water, like the right by prior occupancy to min- 
ing ground or agricultural land, is not unrestricted. It must be exercised 
with référence to the gênerai condition of the country and the necessities of 
the people, and not so as to deprive a whole neîghborhood or community of its 
use and Vest an absolute monopoly in a single indivldual." 

In Fitzpatrick v. Montgomery, 20 Mont. 181, 187, 50 Pac. 416, 417, 
63 Am. St. Rep. 622, the Suprême Court of the state of Montana, 
after referring to what bas been just quoted from Basey v. Gallagher, 
said : 

"While any person is permitted to appropriate water for a useful purpose, 
it must be used with some regard for the rights of the public. The use of 
water in this state is declared by the Constitution to be a public use. Con- 
stitution, art. 3, § 15. It is easy to see that, if persons by appropriating 
the waters of the streams of the state beeame the absolute owners of the Wa- 
ters without restriction in the use and disposition thereof, such appropria- 
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tion and unconditional ownershlp would resuit in such a monopoly as to vvork 
disastrous conséquences to the people of the state. The tendency and spirit 
of législation and adjudication of the northwestern states and territoires 
hâve been to prevent such a monopoly of the waters of this large section of 
the country, dépendent so largely for prosperlty upon au equitahle, and, as 
far as practical, free, use of water by appropriation." 

It follows that, in our opinion, the complaint does net state facts 
sufficient to constitute a cause of action against the défendant. The 
judgment of the Circuit Court is therefore affirmed. 
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No. 1,4»4. 

1. OOEPORATIONS— MORTGAGES— TAKING NEW MOETGAGE FOB SAME DEBT— RE- 

INSTATEMENT OF ObIGINAL MOBTQAGE. 

A corporation executed a mortgage to a trustée to secure a $300,000 is- 
sue of honds. After default in payment of such bonds, It executed a sec- 
ond mortgage to the same trustée to secure an Issue of bonds of $500,000, 
whlch reclted that it was subject only to the prlor mortgage, and was 
glven to secure the payment of the bonds given thereunder, whlch were to 
be paid by excfianging the same for bonds issued under the new mort- 
gage, and that the holders of such bonds were wllling to make the ex- 
change. The flrst mortgage was not released of record. Held, that the 
provisions of the second mortgage preserved the lien of the first for the 
beneflt of the holders of the bonds so exchanged, but, even If not, that a 
«ourt of equity would reinstate it for their protection as against an at- 
tachment creditor who obtalned a lien on the property before the second 
mortgage was executed, and which was not known to such bondholdera 
or their trustée. 

2. Mortgages— Prioeitt— Renewal. 

The fallure of a mortgagee of property in Alaska to ascertain the fact 
of an attachment lien thereon before taking a renewal mortgage, or ta 
make the attachment creditor a party to the suit to foreclose the same, 
was not such lâches as to debar It from the right to relief by a reinstate- 
ment of the original mortgage as against such lien, where no préjudice 
resulted to the holder thereof. , 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

In Equity. Action to foreclose two certain mortgag-es on mining' 
property in Alaska, the first mortgage executed December 15, 1891, 
and the second executed January 1, 1896 ; and to restrain a judgment 
creditor from proceeding with the sale of a part of the mortgaged. 
property under the lien of an attachment levied after the first mort- 
gage and prior to the second mortgage. 

John G. Heid, William T. Love, R. F. Lewis, and Alfred Sutro, 
for appellant. 

Shackleford & Lyons, John J. Boyce, and John A. Shackleford, for 
appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge. This was an action brought by the 
International Trust Company, a corporation, against the American 
Gold Mining Company, a corporation, Frank W. Griflin, and James 
M. Shoup, United States marshal. The purpose of the action was: 
(1) To foreclose two certain mortgages, the first executed December 
16, 1891, by the Nowell Gold Mining Company, the predecessor in 
interest of the American Gold Mining Company, to the International 
Trust Company, trustée, to secure the payment of 300 bonds of the 
par value of $1,000 each; the second mortgage executed January 1,. 
1896, by the Nowell Gold Mining Company to the International Trust 
Company, trustée, to secure the payment of SOO bonds of the par 
value of $1,000 each. (2) To enjoin and restrain the défendants 
James M. Shoup and Frank W. Griffin from proceeding with the sale 
of part of the mortgaged premises under a judgment entered in favor 
of Frank W. Griffin July 10, 1905, for $25,000 and interest, secured 
by the lien of an attachment levied November 34, 1893. The two 
mortgages are set forth in the bill of complaint. The first executed 
December 15, 1891, by the Nowell Gold Mining Company, was to 
secure the payment of 300 bonds of that date for the sum of $1,000 
each, with interest at the rate of 7 per cent, per annum. It was pro- 
vided that 60 of thèse bonds were to be paid on the 15th day of De- 
cember of each year from the year 1893 to 1897, and, upon a default 
for on» year on payment of either principal or interest on any of the 
same, then the whole principal should become due and payable at 
the option of a majority of the bonds then outstanding. It is al- 
leged in the bill of complaint that none of the 300 bonds secured by 
the mortgage of December 15, 1891, were paid, and on the Ist day of 
January, 1896, the Nowell Gold Mining Company, for the purpose 
of providing for and retiring said $300,000 of bonds and interest 
thereon, and for the purpose of providing means to aid in the pur- 
chase of additional mines and mining properties in the district of 
Alaska, and of acquiring and constructing milHng plants and mining 
equipments and for other corporate purposes, issued its bonds to the 
amount of $500,000, being 500 bonds of the par value of $1,000 each, 
bearing interest at the rate of 7 per cent, per annum. Thirty-five of 
thèse bonds were to be paid on the Ist day of January of each year, 
from the year 1901 to 1913, and the remaining 45 bonds were to be 
paid on the Ist day of January, 1914. It is alleged in the bill of com- 
plaint that of the 500 bonds of $1,000 each 298 were to be issued at 
the spécial instance and request of the Nowell Gold Mining Company 
and sold and delivered, and thereby the payment and retirement of 
298 of the bonds of the issue of 300 bonds of the mortgage of De- 
cember 15, 1891, accomplished and the bonds redeemed; that two 
of the bonds of the dénomination of $1,000 each of the issue of De- 
cember 15, 1891, were nôt so redeemed, but remained actually out- 
standing under and by \irtue of the provisions of said mortgage; 
that the remaining 200 bonds of the issue of January 1, 1896, were 
executed and delivered, sold on the market, and the proceeds thereon 
were received by the Nowell Gold Mining Company ; that at the same 
time, and as a part of the same transaction, the Nowell Gold Mining 
161 F.— 4 
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Company made, executed, and delivered to the International Trust 
Company its mortgage and deed of trust dated January 1, 1896. 
In this mortgage it was provided that for the purpose of retiring the 
$300,000 of bonds of the Nowell Gold Mining Company dated Decem- 
ber 15, 1891, vvith unpaid interest thereon, the holders of said bonds 
and intgfest being wiUing to exchange same for an equal amount of 
bonds, of the issue of January 1, 1896, the Nowell Gold Mining Com- 
pany should issue its bonds to the amount of $500,000, in dénomina- 
tions of, $1,000 each, ail dated January 1,.1'896, and payable at the 
office of the International Trust Company of Boston, Mass., payment 
to be made of not less than 35 of said bonds on January Ist of each 
year from 1901 to 1913, both inclusive. It was also provided that 
said mortgage was subject only to the mortgage dated December 15, 
1891, and given to secure the payment of said $300,000 of bonds of 
even date therewith, which were to be paid by exchanging the same 
for the issue of bonds of January 1, 1896. 

, It is alleged in the bill of complaint that in the year 1898 the Nowell 
Gold Mining Company amended its , charter and legally obtained a 
change o,f its name to the American Gold Mining Company; that on 
December 11, 1902, the plaintifï caused foreclosure proceedings to 
be instituted for the foreclosure of the mortgage of December 15, 
1891, with respect to two of the bonds of the issue of that date, and 
for the foreclosure of the mortgage of January 1, 1896, with, respect 
to the 498 bonds of the issue of that date;, that such proceedings 
were had in the matter that a decree was entered in favor of the 
plaintifï in the sum of $745,582, and the property covered by said 
mortgage was thereunder and thereby foreclosed and sold on the 31st 
day of March, 1903, and was at the. sale bid in by the plaintifï for 
the sum of $382,000, and plaintifï believed in bidding in said premises 
it would leave the same free and clear of ail incumbrances. The bill 
of complaint recites the commencement of an action by one M. W. 
Murray against the Nowell Gold Min,ing Company on the llth day 
of November,, .1893, in the district court of Alaska to recover the 
sum of $25j000, the issuance of a writ of attachment and its levy upon 
certain property of the défendant on the 24th day of November, 1893. 
It is alleged that such property was at that time and subsequently 
subject tO' the lien of the plaintifiE's mortgage of December 15, 1891; 
that Frank W. Griffin, one of the défendants named in the bill of 
complaint, was substituted for the said M. W. Murray and as his 
successôr in interest in the attachment suit, and thereafter, on the 
lOth day of July, 1905, judgraent was entered in favor of the said 
-Griffin and against the American Gold Mining Company for the sum 
of $25,000, and interest; that an order of sale was thereupon issued 
-out bf the court upon the judgment, and the property attached was 
ordered sold by the court. Thereafter a notice of sale was given and 
published bythé défendant Shoup as United States marshal. It is 
alleged in the complaint that, if the sale is allowed to proceed, the 
property will be in danger of being sold to parties who hâve no knowl- 
edge of the equities and lien of the plaintifi ; that prior to November 
3, 1905, plaintifif had no knowledge or' notice of the facts pertain- 
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ing to the attachraent suit, but had prior to that time been informed 
by the officers of the défendant corporation, and beHeved and relied 
upon said information and représentation, that there were no liens 
or daims intervening between December 15, 1891, and January 1,, 
1896. It is further alleged that in plaintifï's foreclosure suit com- 
menced December 11, 1902, neither Murray nor Griffin was a party 
to that action, and that the decree of foreclosure against the proper- 
ty of the défendant corporation was entered by the plaintifï in entire 
ignorance of the existence of the attachment suit by Murray and bis 
successor,: Griffin. It is alleged that plaintiff herein is without speedy 
or adéquate remedy at law ; that défendant Frank W. Griffin threatens 
to sell the property mentioned in the complaint and described as 
having been attached by the plaintiff in the attachment suit; that 
said property is a part of the property subject to the mortgage of 
December 15, 1891, by and through which Shoup, as United States 
marshal, will sell the same unless previously enjoined, to the irrépa- 
rable loss and damage of the plaintiff. 

The prayer of the bill of complaint is that the holders of the 398 
bonds issued under the mortgage of January 1, 1896, be subrogated 
to the rights of the holders of the 298 bonds issued under the rriort- 
gage of December 15, 1891 ; that an account be taken of the moneys 
due of principal and interest owing on said bonds and mortgage, and 
that a decree be entered for the sale of the mortgaged premises for 
the payntient to the plaintiff of the moneys found to be due the dé- 
fendants and ail persons claiming under them subséquent to the com- 
mencement bf the suit; that the premises described in the mortgage 
of December 15, 1891, be sold to satisfy said sum of $300,000 and 
interest thereon, and upon the sale of the premises the sum bid be 
credited upon tbe amount due under the mortgage, and that plaintiff 
bave judgment for any deficiency there may be for the différence be- 
tween the amount so bid and the amount found due under the mort- 
gage; that the mortgage of January 1, 1906, be foreclosed in like 
manner for the sum of $300,000 and interest thereon, and that the 
premises covered by that mortgage be condemned and sold to satisfy 
the said sUm of $800,000 and interest, and that défendants Shoup and 
Griffin be enjoined and restrained during the pendency of the suit 
from the sale of the premises as described in the writ of attachment 
and published notice of sale; and that further proceedings under said 
order and notice of sale be stayed and enjoined until final judgment, 
decree in the action. Upon the verified bill of complaint, the court 
issued an order restraining the défendants Griffin and Shoup from 
proceeding with the sale of the property described in the complaint. 
The temporary restraining order was subsequently continued in force 
as a temporary injuhction. Thereafter a motion was made to the 
court to dissolve the temporary injunction, which was denied on the 
ground that the motion presented to the court ail the issues practically 
involved in the merits of the case, and the court was unable to déter- 
mine the merits of the case upon a motion to dissolve the temporary 
injunction. 

The défendant Griffin appeals from the order denying the motion 
to dissolve the temporary injunction; and the only question to be 
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determined by the court is whether the bill of complaint states a cause 
of action for équitable relief. 

We think the express terms of the second mortgage were such as 
to préserve the lien of the first mortgage for the benefit of the bond- 
holders who shoûld receive bonds under the second mortgage in ex- 
change for bonds issued under the first mortgage. The parties to the 
two mortgages were the same. The first mortgage was not canceled 
or released of record, or the plaintifï, as trustée, reheved of its trust 
under the mortgage ; but, on the contrary, the lien was kept alive 
and the trust continued. The mortgage recited that the holders of 
$300,000 of bonds issued under the mortgage of December 15, 1891, 
were "willing to exchange the same for an equal amount of the 
bonds of the issue of January 1, 1896." Pursuant to this récital the 
second mortgage contained the express provision that it was "subject 
only to the mortgage of' said last-named party (the Nowell Gold Min- 
ing Company) to said party of the second part (the International 
Trust Company) dated December 15, 1891, and given to secure the 
payment of said three hundred thousand dollars of bonds of even date 
therewith which are to be paid by exchanging the same for bonds of 
said issue of January 1, 1896." Neither the principal or interest o£ 
any of thèse bonds had been paid, and the whole principal had be- 
come due at the option of the majority of the bondholders, and the, 
plaintiflf, as trustée of thèse bondholders, was in a position to proceed 
with the foreclosure of the mortgage given to secure the debt. That 
it did not do so, and the bondholders did not so request, was be- 
cause of the plain terms of the mortgage that it was subject to the 
mortgage of December 16, 1891. The appellant contends that the 
purchasers of the bonds issued under the mortgage of January 1, 
1896, were mère volunteers without any agreement that the mortgage 
of December 15, 1891, was to be kept alive for their benefit or pro- 
tection. This is undoubtedly correct with respect to the purchasers 
of the $300,000 of bonds issued under the second mortgage and sold 
in the open market for the purpose of providing an additional capital 
for the use of the Nowell Gold Mining Company; but with respect 
to the $300,000 of bonds issued for the purpose of exchanging the 
same for bonds issued under the mortgage of December 15, 1891, 
the relation of the parties to the transaction was différent, and in- 
volved différent considérations. The bondholders ■ under the first 
mortgage had a prior lien, which presumably they would not volun- 
tarily surrender untir their debt was paid. To carry out the plan of 
reorganizing the debt of the corporation and enlarging its business, 
it became necessary to carry the lien of the bondholders under the 
first mortgage into the second mortgage, in the provision that the 
second mortgage was subject to the first mortgage, securing the pay- 
ment of $300,000 of bonds which were to be exchanged for bonds to 
he issued under the new mortgage. The case of Union Trust Co. 
V, Illinois Midland, 117 U. S. 434, 6 Sup. Ct. 809, 39 L. Ed. 963, 
cited by appellant, related to a very dififerent transaction. In that 
case there was a consolidation of three Illinois railroad companies, 
and the agreement between the parties in interest was that the bonds 
of the Illinois Midland Railway Company (the consolidated cqm- 
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pany) were to be issued "subject and in subordination only to such 
isonds already issued by ttie Paris and Decatur Railroad Company as, 
for the time being shall be existing and be preferentially charged on 
the portion of the undertaking which sliall hâve been constituted with" 
or represent the undertaldng of the last mentioned railway company." 
Under this agreement the bonds of the Consolidated company were 
subject only to the priority of the bonds of one of the companies en- 
tering into the consoHdation with respect to the property of that com- 
pany, while for the "time being" the bonds of the latter company 
"shall be existing." There was no réservation in the agreement in 
favor of the first bondholder if he exchanged his bonds for bonds of 
the Consolidated company. The agreement was expressly otherwise. 
The court says : 

"The Paris and Decatur bonds » * * were exchanged and surrendered 
«peciflcally for cancellation. * * * Each person who surrendered gave 
up his lien under the Paris and Decatur mortgage, and took one under the 
Illinois Midland Mortgage, as it was, and took the risk of its value. * * * 
There was no contlngency and no réservation on the part of those surrender- 
ing. The surrender was for cancellation and was cancellation. • ♦ * AU 
parties got what they contracted for." 

The acceptance of bonds issued under the second mortgage in sub- 
stitution for bonds issued under the first mortgage worked a can- 
cellation of the lien of the first mortgage, because that was one of the 
terms of the agreement between the parties to the transaction under 
which the bonds were exchanged. There was no such agreement in 
the présent case, and no cancellation of the first lien. On the con- 
trary, the lien was preserved in the second mortgage, under the terms 
of which the exchange of bonds was made. The question in such a 
case is one of agreement or intention of the parties, and, as said by 
the Circuit Court of Appeals in the Seventh Circuit, in Mowry v. 
Farmers' Loan & Trust Company, 76 Fed. 38, 43, 23 C. C. A. 53, 56 : 

"The question must be resolved in each case upon the facts of the particular 
transaction. Where a novation is thus sought to be established, it must be 
shown that the substitution of the new obligation was with design and intent 
to extinguish the old obligation, and, as such an act would upon its face ap- 
pear to be against the interest of the holder of the bond, such intent will 
not be presumed, but must be clearly established. A mère change in the form 
of the mortgaged debt such as the substitution of new bonds for those origi- 
nally secured by it would not extinguish or affect the lien." 

To same effect is Fidelity Insurance, Trust & Safe Deposit Co. v. 
Shenandoah Val. R. Co., 86 Va. 1, 9 S. E. 759, 19 Am. St. Rep. 858. 

The équitable jurisdiction of a court of equity is not, however, 
limited to granting relief to a bondholder under a second mortgage 
against the claim of an intervening lien when there is some agree- 
ment or other évidence of an intention to continue the prior lien for 
the benefit of the holders of the secoiid mortgage. The court may 
grant relief by way of subrogation when the prior lien has been 
surrendered and canceled in ignorance of the existence of the in- 
tervening lien, or where by reason of any other fact it would be 
manifestly inéquitable to admit the claim of the intervening lien to a 
priority. In such case the holder of the second lien is deemed in 
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equity' to hâve succeeded to the right of the prior lien bj'an équitable 
assignment. 

In the case of the International Trust Company v. Davis & Farnum 
Mfg. Ce, 70 N. H. 118, 4G Atl. 1054, the action was'a bill in equity 
to restrain the levy of exécution against an electric light company, 
except in subordination to the rights of bondholders. In 1895 the 
corporation issued bonds to the amount of .$50,000 secured by a mort- 
gage running to the plaintiiï as trustée. The mortgage was recorded 
August 14, 1895. In January, 1896, because the validity of the bonds 
was questioned they were canceled, the mortgage discharged and a 
new issue made for $40,000 and secured by a like mortgage. The new 
bonds to the amount of $30,000 were substituted for the former is- 
sue. In September and October, 1895, the light company 's real estate 
was attached by creditors, and, having obtained judgment, they were 
about to levy upon it when they were enjoined. The question was 
whetherthe attachments levied in September and October, 1895, werë 
prior liens to the mortgage executed in January, 1896,which secured 
bonds issuéd in exchange for bonds issùed under the prior mortgage 
recorded in August, 1895. In this case the prior bonds had been 
canceled, and the prior mortgage discharged. The court held that: 

"The diëcharge of the prior mortgage and the taking of the later one iu 
Its steàd aid not affect the rightg of the parties. A discharge of a mortgage 
is always treated as an assignment, when Justice requires such a course for 
the protection of équitable rights. Holt v. Baker, 58 N. H. 276, and cases 
cited. Tfie attaching creditors haye not done or omitted to do any aet rely- 
ing upon tlié recorded discharge (ïîolt v. Baker, supra), and eannot complain 
because thé transaction is given thé effect intended by the parties thereto. 
By their attachments thèse creditors becanie subséquent incuînbraneers, against 
whom thp rule of équitable assignment bas f requently been applied. Ham- 
mond V. Baker, 61 N. H. 53, and cases cited." 

In Pearce v. Buell, 22 Or. 29, 29 Pac. 78, the holder of a. mort- 
gage released hïs mortgage, and took a second mortgage in ignor- 
ance of an intervening judgment lien. It was held that the mort- 
gagee was éntitled to hâve his original mortgage restored as against 
the judgment lien. The court, in discussing the question, said: 

"In such a case a court of equity will loolc through the form to tlie sub- 
stance, and lœep alive the original security, if it can be done without injury 
to third parties. No rule of law is better settled than if a holder of a mort- 
gage take a new mortgage as a substltute for a former one, and cancel 
and release the latter, in ignorance of the existence of au intervening lien 
upon the mortgaged premises, although such lien be of record, equity will, in 
the absence of the intervening rights of third parties, restore the lien of the 
flrst mortgage, .and give It its original priority. Jones, Mortg. § 972 ; Geib 
V. Reynolds,. 35 Minn, 331, 28 N. W. 923; Bruse v. Nelson, 35 lowa, 1.57; 
Downer v. Miller. 15 Wis. efT; Vannice v. Bergen, 16 lowa, 555, 85 Am. Dec. 
531; RobiiiBon v. Sampson, 23 Me. 388; Corey v. Alderman, 46 Mich. 540, 9 
N. W. 844 ; Cansler v. Sallis,. 54 Miss. 446. The fact that the mortgage was 
released in ignorance of tbe existence of the intervening lien is, in equity, 
deemed such a mistatce of fact as to entitle a party to relief, although such 
lien may hâve been of record. Brusè v. Nelson, supra; Cobb v. Dyer, 69 Me. 
494; Geib v. Reynolds, supra." 

In 37 Cyc. 1222, the law relating to the substitution or renewal of 
a mortgage, is stated as follows : 
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"Biitering satisfaction of a mortgage and taking a new one, when desigued 
by the parties to be morely a continuation of tlie first mortgage, and when 
the two acts are practically simultaneous or parts of tlie same transaction, is 
not an extinguishment of the mortgage, but a renewal tliereof, and does not 
glve priority to an intervening judgment or mortgage créditer of tlie niortga- 
gor, especially wbere It is done iu good faltli, in ignorance of tiie existence 
of tlie intervening lien, and wltliout any Intention to release tlie lieu of the 
mortgage." 

In Jones on Mortgages, § 971, the law applicable to this case is 
fully stated, as follows : 

"When a new mortgage Is substituted in ignorance of an intervening lien, 
the mortgage released through mistake may be restored in equlty and given 
its original priority as a lien. ïhls was done in a case where the holder of a 
first mortgage, in ignorance of the existence of a subséquent one on the prem- 
ises, released his mortgage and took a new one. ïhere was no évidence of 
mistake except such as might be inferred from the mortgagee's ignorance of 
the existence of the intermediate mortgage, and there was no évidence that 
he would not hâve made this arrangement had he known this fact; but it 
was consldered that, although the court was not at liberty to infer facts not 
proved, yet that it was at liberty to draw ail the inferences whicli logically 
and naturally f ollow from the facts proved ; that it is not an aet of reason- 
able prudence and caution such as men eommonly use in the conduct of busi- 
ness aiïairs for one having a first mortgage upon property, without consid- 
ération or other apparent motive, to release it, and take a new mortgage sub- 
jeot to a prier lien of a considérable amouut; and therefore it may be in- 
ferred that the mortgagee would not hâve made the release had he known of 
the Intervening mortgage. A court of equlty will grant relief on the ground 
Df mistake, not only when the mistake is expressly proved, but also when 
it is impUed from the nature of the transaction. 

"Whére a new mortgage is taken to secure the payuient of the same debt, 
and the fact is so stated in the mortgage, and the old mortgage is released 
and the new one recorded ou the same day, the new mortgage will hâve 
priority of any Intervening incumbrance. Where a second mortgagee, in order 
to enable the niortgagor to renew a tirst mortgage and give it priority as a 
lien, canceled his mortgage and took a new one to secure the same notes, 
subject to the renewed ilrst mortgage, he did not thereby release the lien 
created by his original mortgage, and the mortgagor's wife obtaiued no new 
rights as agalnst the second mortgagee." 

Authorities might be multiplied, showing the various considéra- 
tions that will justify a court in protecting a bondholder who bas 
surrendered the évidence of a lien to accept a new one when the 
claim of an intervening lien threatens to deprive him of the équita- 
ble right to the prior lien, but the cases already cited are sufficient, 
we think, to establish the équitable right of the bondholders in this 
case to their prior lien upon the facts stated in the complaint. 

The appellant makes the further objection that the appellee has 
been guilty of such gross and inexcusable lâches and négligence that 
the appehee and the bondholders are precluded from seeking relief 
in a court of equity. This objection is based upon the allégation of 
the complaint that prior to November 3, 1905, plaintiff and the bond- 
holders under the first mortgage had no knowledge or notice of the 
attachment suit, "but had prior thereto been informed by the officers 
of the défendant corporation, and believed and relied on said inform- 
ation and représentation, to wit, that there were no liens or claims 
intervening between December 1^, 1891 and January 1, 1896." It 
is contended that the appellee should hâve examined the officiai rec- 
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ords at Juneau, and discovered the Griffin attachment and made him 
a party to the foreclosure proceedings ; but Griffin has not been 
prejudiced in any of bis rights by the foreclosure proceedings. Upon 
the facts stated in the complaint, we hâve determined that his attach- 
ment was subject to the mortgage lien under the mortgage of Decem- 
ber 15, 1891, and that this lien was carried into the mortgage of Jan- 
uary 1, 1896, either in express terms or was preserved by the doctrine 
of équitable assignment for the benefit of the bondholders under the 
mortgage of December 15, 1891, who exchanged their bonds for 
bonds under the mortgage of January 1, 1896. This being so, the 
Griffin attachment created a lien only on the mortgagor's equity of 
rédemption, and the only effect of the failure of the mortgagee to 
make the attaching creditor a party to the foreclosure suit was to 
leave him with the right of rédemption, in the event he obtained a 
judgment on his claim. London & San Francisco Bank v. Dexter, 
Horton & Co, 126 Fed. 593, 61 C. C. A. 515. Griffin obtained judg- 
ment on July 10, 1895. The appellee learned of his claim and judg- 
ment November 3, 1905, and brought this suit on December 19, 1905, 
to set aside the foreclosure suit and obtain a decree foreclosing both 
mortgages in accordance with the rights of the respective bondhold- 
ers, and for the foreclosure of ail rights of rédemption. In this action 
Griffin's rights will be protected as fully as though he had been a 
party to the original foreclosure suit. 

Under this aspect of the case, we cannot, under the facts stated in 
the complaint, holdthat the appellee and bondholders are chargeable 
with such négligence that they cannot seek relief in a court of equity. 
We are of opinion that the complaint states a cause of action for 
équitable relief, and that the court was right ih denying appellant's 
motion to dissolve the temporary injunction. 

The order of the District Court is affirmed. 



GKEAT FAIvLS NAT. BANK v. MeCLURE et al. 

(Circuit Court of Appeals, Ninth Circuit. April 7, 1908.) 

No. 1,496. 

1. Fbaudulent CoNVEYA'NOES—SuFFiciENcy— Attachment— Lâches in En- 

POECEMENT. 

That no attempt was made to enforee a judgment in an action at law 
in wliich property was attached until five years after it was rendered is 
not ground for tjie annulling of sucli judgment by a court of equity at 
suit of a subséquent creditor of the same debtor, wlio brought an action 
on his claim and recovered judgment after exécution had been Issued 
on the prier judgment ; no facts being alleged to show that such prior 
.l'udgment was not based on a valid indebtedness. 

2. Same— Suit eob Annulment— Sufficienoy of Bill. 

A bill by a Judgment créditer of a mining company to annul a prior 
judgment obtained agalnst sucli company by another creditor, on the 
ground that the latter made himself personally responsible for complain- 
aut's debt, that wheii his own debt was created he made certain promises 
to the company which be did not perform, and that the company, In which 
such prior judgment creditor was a large stoekholder, shut down Its 
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Works and failecl to redeem property sold under an exécution against it, 
Jield not to allège facts which entitled complainant to the relief sought. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

A. C. Gormley, for appellant. 
Ira T. Wight, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The sufficiency of the bill of complaint is 
the sole question for considération on this appeal. It was filed Feb- 
ruary 35, 1907, and allèges, among other things, that on the 14th of 
December, 1901, the défendant Charles D. McClure commenced an 
action in the court below against the Diamond R Mining Company 
to recover certain money theretofore advanced by him to the company, 
in which action a writ of attachment was issued, directed and de- 
livered to the défendant Merrifield as marshal, in pursuance of which 
writ the marshal levied upon certain real estate in Cascade county. 
Mont., belonging to the tnining company, and also upon certain of 
its Personal property there situated, placing in charge of the latter 
a keeper, a description of ail of which property is contained in the 
bill, and constituting, according to the averments of the bill, ail of 
the property owned by the company. The bill allèges that summons 
in that action was served upon the président of the mining company, 
L. S. McClure, a brother of Charles D. McClure, and that on the 
16th day of January, 1902, a judgment by default was entered in the 
action against the company and in favor of the plaintifï therein for 
the sum of $86,180 and $53.30 costs. It is alleged that the plaintifï 
therein did not cause a writ of exécution to be issued upon the judg- 
ment until January 10, 1907, and "that the said défendant has by 
his lâches and unreasonable delay waived, abandoned, and lost what- 
ever lien he may hâve had or claimed upon said property." The bill 
allèges that on the 17th day of December, 1907, the corriplainant com- 
menced an action in the district court of the Eighth judicial district 
of the State of Montana, in and for the county of Cascade, against 
the same mining company, in which action it procured a writ of at- 
tachment to be issued, directed to the sheriff of the county of Cascade, 
which the sheriff undertook to levy upon the same property thereto- 
fore attached and held by the marshal in the suit of Charles D. Mc- 
Clure against the mining company; the personal property, however, 
remaining in the possession of the keeper appointed by the marshal. 
The bill allèges that, after due service of summons in the action so 
brought in the state court, judgment was duly entered therein against 
the défendant company, and in favor of the plaintifï in that action, 
for the sum of $25,304.84 and $27.70 costs, which judgment was there- 
upon duly docketed in the office of the clerk of the state court, no part 
of which has been paid. The bill shows that the action brought by 
the Great Falls National Bank in the state court was, aside from two 
claims assigned to it amounting in the aggregate to $3,261.37, based 
upon certain promissory notes executed by the mining company in 
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Gonsideration of, money loaned to it by the bank, and it also shows 
that the preceding action broiight by Charles D. McCktre against tlie 
mining company in the court below was for money by him thereto- 
fore loaned to thé company. The prayer of the bill is for a — • 

"decree that coiiiplaiuant lias a first and prior lieii npon ail ol' sjihI property. 
and tliat tlio attaclinient or preteuded attaclwiient made in said can;-'e <if 
Charles D. McClure, plaintiff, against Diamond E Mining Company, défend- 
ant, hereinbefore mentioned, is null and vold and of no eltect, or in iniy event 
has becomë Jost and abandoned ; that the judgnient entered thereiu is void 
as to this complainant, or in any event has become satiwfled ; that th<! writ 
of exécution therein he withheld; that the défendants herein, thelr oiîicers, 
agents, and servants, be restralned and enjoined from selling or disposing of, 
in any manner whatsoever, under the said writ ol exécution issued in the 
abovç-mentioned action, any of the property herein deseribed and set foith ; 
and for such other and further relief as to the court may seem meet and 
equitabl'e." ' 

As the sole basis for; such relief the bill allèges, in addition to the 
matters above stated, that Charles D. McClure and L. S. McClure 
are brothers, and during ail of the times mentioned in the bill owned 
and controlled, and still own and control, a majority of the capital 
stock o£ the mining company; that h. S. McClure was a director 
and the gênerai manager of the mining company, and since the 12th 
day of June, 1900, has also been its président, and was also during 
the times mentioned in the bill the, agent and représentative of his 
brother, Charles D. McClure, who was also a director of the com- 
pany until October 9, 1900 ; that the moneys borrowed from the com- 
plainant were requested by the mining company for the purpose of 
meeting its urgent current expenses in building a concentrator at its 
mine in the town of Neihart,' Cascade çounty. Mont., and that the 
complainant refused to loan the company any money except upon the 
understanding that Charles D. McClure^ 

"would immediately repay the same in préférence to any other Indebtedness 
of the said Diamond R Mining Company, and before any of said moneys 
were so advanced, and as a part of the considération therefor, it was so un- 
derstood and agreed that the said Charles D. McClure would repay the same 
to the complainant as aforesaid, and fully protect the complainant against any 
loss or damage as the resuit of said loans to the said défendant company ; 
that some time subséquent to the advancement of said sums, aggregatlng 
$20,000, the petitloner demanded payment thereof from the said Charles D. 
McClure, and he promlsed to pay the same, but notwithstanding the afore- 
said facts and circumstances, whereby the complainant was led to believe 
and did believe that it would not be obliged to bring suit by attachment or 
otherwise to enforce the payment of said Indebtedness, the complainant kuow- 
ing at ail times that the said Charles D. McClure was the only other large 
créditer of the défendant company, the said Charles D. McClure did never- 
theless Instltute the aforesaid action, and, as hereinbefore set forth, levied np- 
on and attached ail the property of any klnd and character belonging to the 
said défendant Diamond 11 Mining Company ; that the said attachment by 
the défendant herein, Charles D. McClure, as plaintiff in said action, was not 
sought or made in good falth, as stated in his affldavit therefor, but was 
made, and the said action prosecuted and judgment therefor taken, for the 
express purpose of hlndering, delaying, and defrauding this complainant and 
other creditors ont of their' claims and- demands, and the said proceedings 
vvill hâve the effect so Intended unless set aslde by this court." 

It is further alleged in the bill that in the year 1900 a concentrator 
with a daily capacity of 100 tons had been completed by the mining 
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Company for the purpose of concentrating its ores, wliich was work- 
ing successfuUy, wheri the McClures — 

"controlling the affairs of the company as aforesaicT, proceeded to eularge 
said concentrator so as to inake the saine of a capacity of 300 tons of ore 
daily, and it was done at an additional cost and expansé of about $100,000 
(most of which was advaneed by said Charles D. McClure, one of the défend- 
ants herein, and embraces the moneys sued for in the aforoiuentioned action); 
that tlie Company voted to enlarge said concentrator and to borrow said mon- 
ey under the promise and asreemeut. of said Charles D. McClure tliat he 
would consoUdate the Broadwater group of mines, then owued by liim, with 
the mines of said company, but which promise and agreement he has never 
liept, and there has thereby been a failure of considération for the notes 
sued on by said Charles D. McClure, plaintiff in said action ; that the said 
concentrator, after successfuUy treating tlie ores on tlie diimp of said com- 
pany as aforesaid, was tliereafter used l)y said Charles U. McClare for hls sole 
beneflt in concentrating ores from his said Broadwater group of mines, under 
a contract of 75 cents per ton, whicli was a loss to said company, instead of 
being used to treat the ores from the company's mine as originally intended ; 
that notwlthstanding that the said concentrator was reasonably worth the suni 
of §175,000, if the same were to be kept In opération in iiursuance of the 
original plan, and notwithstanding, also, that the niining clainis and property 
of the défendant company were, taken in connection witli the concentrator, 
then and there reasonahly worth the sum of $500,000, and could hâve been 
worked and operated at a profit, ail of which was well known to them, the 
said Charles D. McClure and L. S. McClure, acting in collusion for the pur- 
pose of cheating and defrauding the complainaut and other creditors, as well 
as the mlnority stoekholders of the défendant company, closod dowu the said 
concentrator, and failed and refused to open up the défendant company's mine, 
and at once instituted the aforesaid action, and levied upou and attached ail 
of the défendant company's said property." 

The bill also allèges that in the year 1903 one Bartlett recovercd 
a money judgment against the mining company in the district court 
of Montana for the county of Cascade, under which the ground upon 
which the first part of the mining company's concentrator was erect- 
ed was sold, and "that the défendant herein, Charles D. McClure, and 
his brother, L. S. McClure, acting collusively and fraudulently as 
aforesaid, took no steps whatsoever to redcem said property of the 
company, or to protect the interests of the stoekholders or creditors 
thereof," but that on the 23d day of March, 1905, Charles D. Mc- 
Clure himself redeemed the property so sold, taking a deed therefor, 
and — 

"that under and by virtue of the provisions of section ]2"fl of the Code of 
Civil Procédure of the state of Montana for 1805 tlio said Charles D. McClure, 
plaintiff in said action, would not bave permitted this c(implaiuant or nny 
other rederaptioner to redeem from him, except by paying tlu; amount so iiaid 
by the défendant herein as aforesaid, and also tlio aniouut of defendant's said 
judgment, to wit, $8(j.]80, with intercst thercon from the date thereof; that 
tliis préjudice and damage to coaiplainant has resultoil because of said de- 
fendant's delay and lâches in not liaving exécution issued upon Uia judg- 
ment in the aforomentioncd action." 

The bill also contains the allégation that the McChires — 

"were acting in collusion and in fi'aud of the rights of the coniplainant and 
other creditors of the défendant company when tUcy created tlie indebtodness 
for enliirging the concentrator, when tliey closod dowh tho défendant com- 
pany's concentrator and failed and refused to open its niini'S, and when the 
aforesaid attachment suit of the défendant herein, Charles 1). McClure, plain- 
tiff in said action, was instituted and judgment by default taken after serv- 
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ice upon said L. S. MeClure, and also when they delayed for five years to 
take any ^steps whatever to sell the property held under said attacliment, 
]eaving thls property duriug ail of said time in tlie custody of thelr said 
employé, John L. Tripp ; that tliey also acted in collusion and for the same 
fraudulent purpose and design in making no reasonable efCort to pay the said 
claim of George F. Bartlett, and in permitting the sale of said land and 
promises to satisfy his said judgment, and in effecting the rédemption of said 
property in the manner aforesaid, to the great damage, loss, and injury of this 
complainant, and other credltors, as well as the minority stockholders of the 
défendant company; that by reason of ail the acts aforesaid the said attach- 
ment lien and also the judgment in said cause should be held fraudulent and 
void as to this complainant." 

We are unable to see that any of the alleged frauds constitute any 
vaHd reason for avoiding the judgment in favor of Charles D. Me- 
Clure. There is nothing in the bill showing that the amount for 
which it was given was to any extent in excess of what was justly due 
McClure on the notes the company executed to him for the loan. 
Surely a court of equity will not undertake to annul a judgment ren- 
dered in an action at law, in the absence of facts showing that there 
was a meritorious défense to the action (White v. Crow, 110 U. S. 
183, 4 Sup. Ct. 71, 28 Iv. Ed. 113), more especially when the attempt 
is not made until more than five years after the entry of the judgment 
at law, no excuse for the delay appearing. Denton v. Baker, 93 Fed. 
46, 35 C. C. A. 187. If Charles D. McClure made himself personally 
responsible for the money the complainant subsequently loaned the 
mining company, complainant might hâve sued him therefor, and if it 
be true, as alleged, that he agreed with the mining company to con- 
solidate with its mines the Broadwater group of mines owned by him, 
his alleged failure to keep that agreement might hâve given the min- 
ing company a cause of action against him, but is no ground for an- 
nulling a judgment in his favor based upon notes for money loaned at 
the instance of a subséquent creditor of the same debtor. Neither do 
we see how that resuit can be effected by the alleged closing down 
of the concentrator by the company, or the alleged failure of the lat- 
ter to redeem that portion of the ground upon which the original con- 
centrator was erected from the sale thereof made under the judg- 
ment given against the company in favor of Bartlett. We think the 
court below was right in holding that the facts alleged in the bill are 
insufficient to entitled the complainant to any of the relief sought. 

The judgment is affirmed. 



COLUMBTA CANNING CO. et al. v. HAMPTON et al. 

(Circuit Court of Appeals, Ninth Circuit. April 7, 1908.) 

No. 1,422. 

1. Navigable Watebs— Shoee Lands— Rights of Riparian Owneb m 
Alaska. 

Under Act May 14, 1808, c. 299, 30 Stat. 409 (U. S. Comp. St. 1901, p. 
1412), extending the homestead laws to Alaska, which expressly provides 
that nothing therein contalued shall be so construed as to authorize en- 
tries to be made, or title to be acquired to the shore of any navigable 
waters, a location of land on a shore under the soldiers' addltional home- 



COLXJMBIA CANNING CO. V, HAMPTON. 61 

stead serip act does not give the proprietor auy rigbt In the land lyîng be- 
low the line of ordinary high tide. 

2. INDIANS— LaNDS— POSSESSOBY RiGHTS IN ALASKA. 

Act May 17, 1884, c. 53, 23 Stat. 24, extending the mining laws to 
Alaska, section 8 (p. 26) which provides that Indians or other persons 
shall not be disturbed in the possession of any lands "actually m use or 
occupation or now clalmed by them," refers only to possession held at 
the tlme of its passage, and does not protect possession acqulred slnce. 

3. Navigable Watebs— Rights of Ripaeian Owneb. 

While the owuer or locator of lands In Alaska whleh border on naviga- 
ble or tidal waters has under the gênerai law the right of access to such 
waters for the purpose of navigation, he has no rlght or title in the soil 
below hlgh-water marlv, and no right of possession which wlll support an 
action against au intruder for Interferlng wlth or obstructlng him in the 
érection and use of a structure upon the sbore below such hlgh-water 
mari;, unless it prevents or obstructs his access to the navigable waters. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 246-249.] 

4. FisH— Peivate Right or Pisiieijy in Public Watees— Ripabian Owneb in 

Alaska. 

An owner or claimant of lands in Alaska which border on navigable 
waters, havlng no rlght to the shore lands, has no exclusive rlght of 
flshery in such waters nor to erect and maintaln a fish trap elther on the 
shore between high and low water mark, or In the adjacent deep waters 
to the exclusion of others. 

Appeal from District Court of the United States for tlie First Di- 
vision of the District of Alaska. 

In Equity. This was an action in the court below brought by the 
appellee W. H. Hampton, as complainant, against appellants, as de- 
fendants, to restrain the latter from interfering with or obstructing the 
plaintiff in the use of the structure which he had commenced to erect 
for a fish trap at a point on St. Mary's Peninsula on the north shore 
of Lynn Canal, a navigable arm of the North Pacific Océan in Alaska. 
Upon évidence taken before the court a final decree was entered in 
favor of the plaintiff. Défendants appeal. 

R. W. Jennings, T. A. Marquam, and Lorenzo S. B. Sawyer, for ap- 
pellants. 

Jno. R. Winn and Newark L. Burton, for appellee W. H. Hampton. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The complainant allèges that on the 
19th day of April, 1905, plaintiff entered upon and staked out and sur- 
veyed a pièce or parcel of land on St. Mary's Peninsula, on the north 
shore of Eynn Canal, in Alaska. The land described in the complaint 
has for its southern boundary the meander line of the shore of Eynn 
Canal at high-water mark. The three other boundary Unes, on the 
north, east, and south, are each 20 chains in length. It is alleged that 
at the time plaintiff entered upon said land the same was government 
land, unoccupied, unappropriated, and open to entry, bordering upon 
the navigable waters and extending down to the line of ordinary high 
tide of Lynn Canal, navigable water of the North Pacific Océan ; that 
said entry, staking out, and surveying were done by plaintiff with the 
intention of obtaining title to said pièce of land from the Government 
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of the United States under what is known as "Soldiers' Additional 
Homestead Scrip Act," and it was then laid out and entered upon by 
plaintiff for, among other purposes, building and constructing out froni 
the shore line of said claim into deep water in said Lynn Canal what 
is known as a fish trap for the purpbse of catching salmon ; that the 
location so selected by plaintiff for that purpose was an exceptional 
one, for the reason that the shore line above and below said location 
is précipitons and mountainous, and the plaintiff' allèges that the wa- 
ters of L,ynn Canal up and down the shore in both directions f rom said 
location are so deep and the bottom so rocky that it is impossible to 
construct a fish trap and maintain or operate the same, and the wa- 
ters at said point where plaintiff had commenced the construction of 
said trap abound in salmon, and the fish running in schools along the 
shore line can be çaught in large quantities; that for the purpose of 
constructing a fish trap immediately in front of said claim so staked 
out plaintiff on May 9, 1905, engaged the services of a pile driver and 
obtained piles and piling, and commenced the driving of piles at or 
near the Hne of ordinary high tide abutting upon the property de- 
scribed, driving a row of piles the line of which would be at an angle 
of about 43 degrees with the shore line of said land so staked out, said 
piles being 11 in number, and placed at a distance of about 10 feet 
apart ; that, after the driving of the 11 piles, work and opérations were 
temporarily suspended, in order that the plaintiff might procure a raf t 
of piles to complète the said trap ; that plaintiff was then and at the 
time of the filing of the complaint ready to go ahead with the con- 
struction of said trap, and had ail the necessary trap, web, hearts, pots, 
and spillers for the completion of said trap, and for the running and 
opération of the same; that favorable locations for fish traps of the 
kind and nature referred to are scarce and are of great value; and 
plaintiff alleged that he was entitled to the use of the shore Hne abut- 
ting upon the pièce of property so entered by him for the purpose of 
landing his nets, operating seines, and removing fish from said trap, 
and for the landing of small boats, skiffs, and scows to be used in said 
fish business ; that the waters in which said piles were driven are wa- 
ters that had been theretofore unappropriated and unused b)^ any one 
for fishing or any other purpose ; that said waters constitute a com- 
mon fishery in which prior rights are gained for the purpose of fishing 
by the first occupant on such ground, and that plaintiff was the first 
occupant on the same ; that after plaintiff had staked out and surveyed 
the lands described, and procured the services of the pile driver and 
driven piles as alleged, while plaintiff was absent from the ground for 
the purpose of securing piles and piling for the completion of the trap, 
but was in possession of the premises by an agent and employé, de- 
fendants, through their agents, servants, and employés, entered upon 
the ground and tide lands and waters immediately in front of and' 
abutting the land laid out and described as entered by plaintiff, and 
within a few.feet of the southerly side of the line of piles so driven by 
plaintiff, and drove another line of piles, without the consent and 
against the will and express wishes of the plaintiff. It is alleged that, 
unless défendants are restrained by the court, they will proceed to com- 
plète their said piling, and will so finish and construct a trap that it 
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will Cork the trap of the plaintiff, and prevent plaintiff frora catching 
fish. The threatened injury to plaintiff is stated ; and it is alleged that, 
vmless the défendants are restrained from their threatened trespass, 
plaintiff will suffer irréparable damage. To this complaint the de- 
fendants interposed a demurrer, on the ground that the complaint did 
not State facts sufificient to constitute a cause of action to entitle the 
plaintiff to the relief sought, or to any relief. The court overruled the 
demurrer. This action of the court is assigned as error. 

PlaintifE's entry and location of the tract of land under the provi- 
sions of law relating to the acquisition of title through soldiers' ad- 
ditional homestead rights gave liim no possessory right to the shore 
in front of or abutting upon such location. Act Cong. Alay 14, 1898, 
G. 399, 30 Stat. 409 (U. S. Comp. St. 1901, p. 1412), "extending the 
homestead laws and providing for right of way of railroads in the 
District of Alaska, and for other purposes," provided specifically in 
section 1 that nothing therein contained should "be so construed as to 
authorize entries to be made, or title to be acquired, to the shore of 
any navigable waters within said district." Plaintiff alleged in bis 
complaint that his entry and location of the upland under the soldiers' 
additional homestead scrip act was for, "among other purposes, build- 
ing and constructing out from the shore line of said claim into deep 
water in said Lynn Canal what is known as a fish trap," and in car- 
rying out this purpose he "commenced the driving of piles at or near 
the line of ordinary high tide." This structure of piles which he de- 
signed for a fish trap was intended, therefore, to commence at the 
shore line of ordinary high tide, and to extend out into deep water. 
Plaintiff also alleged that he was entitled to the use of the shore line 
abutting upon the pièce of property so entered by him for the pur- 
pose of landing his nets, operating seines, and removing fish from said 
trap, and for the landing of small boats, skiffs, and scows to be used 
in said fish business. The shore is that ground that is between ordi- 
nary high-watér and low-water mark. Shively v. Bowlbv, 152 U. S. 
1, 12, 14 Sup. Ct. 548, 38 L. Ed. 331. Plaintifif's claim as alleged in 
his complaint, was therefore to occupy the shore between high tide 
and low tide abutting upon his upland location as a basis for the pur- 
pose of carrying on the fishing business, in connection with a fish 
trap extending out into the navigable waters of Lynn Canal. The 
plaintiff could acquire no possessory right, under the act of May 14, 
1898, to occupy this shore for the purpose of carrying on the fishing 
business or for a fish trap, and he had no right of possession of such 
shore under the act upon which he could base an action against the 
défendants for interfering with or obstructing him in the use of such 
shore. 

Act May 17, 1884, c. 53, 23 Stat. 24, 26, establishing a civil govern- 
ment in Alaska, provided, in section 8, for a land district in the ter- 
ritory, and extended the laws of the United States relating to mining 
claims to the district. It was further provided in section 8 : 

"That the Indlans or other persons in said district shall not be disturbed 
In the possession of any lands aetually in use or occupation or now claiined by 
them but tlie terms under which siic'li ))8rsons may acquire title to said lands 
is reserved for future législation by Coiigress." 
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The act clearly refers to the possession held at the tinie of tlie pas- 
sage of that act by Indians and other persons in the District of 
Alaska, and it was such possession that was not to be disturbed. It 
did not provide for the protection of the possession of any lands by 
any person or persons who might acquire possession or make claim 
thereto after that date. Heckman v. Sutter, 128 Fed. 393, 395, 63 
C. C. A. 135. The possession whicli the plaintifï allèges he acquired 
in April 1905, was therefore not a possession recognized or in any way 
protected by the act of May 17, 1884. The littoral right attached to 
plaintiff's homestead location entitled him to free access to the navi- 
gable waters of Lynn Canal, but not to build upon the shore or erect 
any structure reaching out into deep water so as to obstruct naviga- 
tion. In Gould on Waters (3d Ed.) § 149, this right is stated as 
follows : 

"But a littoral proprietor, like a riparian proprietor, has a right to the 
water frontage belonging by nature to his land, although the only practical 
advantage of It may consist in the access thereby afforded him to the water 
for the purpose cl using the ri^ht of navigation. This right of access is his 
oniy, and exists by virtue and in respect of his riparian property. It ex- 
ista in the case of tide waters, even wliere the shore is the sovereign's property, 
both when the tide is out and when It is in. It is distinct from the public 
right of navigation, and an interruption of it is an encroachment upon a prl- 
vate right, whether caused by a public nuisance or authorized by the Légis- 
lature." 

In Hardin v. Jordan, 140 U. S. 371, 381, 11 Sup. Ct. 808, 838, 35 
Iv. Ed. 428, Mr. Justice Bradiey said : 

"With regard to grants of the government for lands borderiug on tide wa- 
ter, it bas been distinetly settled that they only extend to high-water mark, 
and that the title to the shore and lands under water in front of lands so 
granted inures to the state within which they are situated, If a state bas been 
organized and established there. Such title to the shore and lands under wa- 
ter is regarded as Incldental to the sovereignty of the state — a portion of the 
royalties belonging thereto and held in trust for the public purposes of navi- 
gation and fishery — and cannot be retained or granted out to individuals by 
the United States." 

In Shively v. Bowlby, 152 U. S. 1, 58, 14 Sup. Ct. 548, 38 E. Ed. 
'331, Mr. Justice Gray, discussing this same question, said : 

"Grants by Congress of portions of the publie lands within a territory to 
settlers thereon, though bordering on or bounded by navigable waters, con- 
vey of their own force no title or right below high-water mark, and do not 
Impair the title and' dominion of the future state when created ; but leave 
the question of the use of the shores by the owners of uplands to the sovereign 
control of each state, subject only to the rights vested by the Constitution in 
the United States." 

It follows from thèse authorities that while the owner or locator of 
lands in Alaska which border upon navigable or tidal waters has, 
under the gênerai law, the right of access to such waters for the pur- 
pose of navigation, he can acquire no right or title in the soil below 
high-water mark, and he can hâve therefore no right of possession 
upon which he can base an action against an intruder whom he charges 
with interfering with and obstructing him in the érection and use of 
a structure upon the shore below such high-water mark. He may 
hâve, however, a right of action against an intruder who places ob- 
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Stades on the shore that prevent him from having access to the navi- 
gable waters ; but that is not this case. The plaintiff does not charge 
that défendants' structure is a nuisance, or that the défendants are 
obstructing him in having access to the navigable waters of Lynn 
Canal. The charge is that défendants are erecting on the shore a. 
structure of piles for a fish trap which will be an obstruction to a simi- 
lar structure which the plaintifif had commenced to erect. This is 
not the statement of a cause of action under the gênerai law relating 
to littoral rights, nor under any statute relating to the waters of 
Alaska to which our attention lias been called. 

There remains but one other question to be considered and that is 
plaintiff's right to take possession of the shore for the purpose of 
erecting a fîsh trap in the exercise of the public right of fishing. In 
support of this claim, portions of section 394 of 2 Farnham on Waters 
and Water Rights is cited as authority. The section refers to vari- 
ous circumstances and conditions under which fishing rights hâve been 
claimed in the waters of a number of states, and such claims sanc- 
tioned or denied by the courts, as shown by the cases cited. It would 
extend this opinion unnecessarily to discuss those cases cited by the 
author as supporting the text, which it is contended recognizes plain- 
tifif's right as claimed in this case. It is sufficient to say that we do 
not find in the text of section 394 or any of the cases cited any au- 
thority for the right claimed by plaintiff to erect a structure on the 
shore or in the adjoining deep water for fishing purposes, with the 
right to exclude the défendants therefrom under the circumstances and 
conditions of this case. But, turning to section 375 of the same work, 
we find clearly stated the law applicable to this case. The author says : 

"An exclusive right of fishery in the water adjacent to property is not one 
of the rights of the riparian owner. He can clalm such right ouly when he 
owns the soil under the water, or the right has been expressly conferred up- 
on him." 

In support of this doctrine the author cites Tinicum Fishing Co. v. 
Carter, 61 Pa. 21, 100 Am. Dec. 597 ; Arnold v. Mundy, 6 N. J. Law, 
4, 10 Am. Dec. 356 ; Shrunk v. Schuylkill Nav. Co., 14 Serg. & R. 
(Pa.) 11 ; Skinner v. Hettrick, 73 N. C. 53 ; Collins v. Benbury, 25 
N. C. (3 Ired. L.) 277, 38 Am. Dec. 723. The case of the Pacific 
Steam Whaling Company v. Alaska Packers' Association, 138 Cal. 
632, 636, 72 Pac. 161, is also a case in point. It was there said by the 
Court: 

"The right of flshery in the waters of the océan, whether in the open sea or 
where the waters ebb and flow over tide lands, is a publie right which may be 
exereised by any citizen. Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 
L. Ed. S31, and cases there cited ; Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ot. 
808, 838, 35 L. Ed. 428 ; Mann v. Tacoma Land Co., 153 U. S. 273, 14 Sup. Ot. 
820, 38 L. Ed. 714. In its vcry nature the exercise of the right of fishing In 
the public waters of the océan is not, and cannot be, exclusive. Its exercise, 
no matter by whom or for what length of time, is only the exercise of a publie 
right. There can be no possession for the purpose of flshery of an area of 
land covered by the waters of the océan tliat is at ail analogous to an actual 
possession of a tract of upland which niigtit glve the possessor a right of ac- 
tion against a mère tres)wsser. One who exercises this public right of fishery 
in the sea does not by that act make himself a trespasser. We need not in- 
quire to what extent the government— either fédéral or state— could give an 

161 F.— 5 
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exclusive private right of flshery in such public, waters. No such right is as- 
serted hère." 

We are of opinion that the cômplaint did not state facts sufficient 
to constitute a cause of action, and that the demurrer should hâve 
been sustained. Decree reversed, with directions to the court below 
to sustain the demurrer and dismiss the complaiilt. 



MISSOURI PAO. RY. CO. v. I/ARUSSI. 

(Circuit Court of Appeals, Seventh Circuit. February 7, 1908. Rehearing 

Denied May 6, 1908.) 

No. 1,420. 

1. Death— Statutoby Right of Action foe Wkonqftjl Death— Enforce- 

ment in l'edehal courts. 

A right of action for wrongf ul death, accrued under a statute of one 
State, may be enforced in a fédéral court in another having jurisdietion 
of the parties, at least where such statute is not contrary to the public 
policy of the state in which the action is brought, without regard to any 
spécial rule or statute of such state either authorizing or inhibiting ac- 
tions in the local courts on causes arising elsewhere. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 50.] 

2. EXECTJTOKS AND ADMINISTRATOHS— JURISDICTION 10 APPOINT— DOMICILE OF 

DECEDENT. 

A probate court, in appointing an administrator, is presumed to hâve 
been acting within its jurisdietion ; and such presumptiou is not over- 
come by the fact that the décèdent, shown to bave resided in the state 
and eounty where the appointment was made for several years, was at the 
time of his death engaged on construction work on a railroad in another 
state, where he boarded and lodged during such work, or that an admin- 
istrator was there appointed after his death. 

3. Masteb and Servant— Injury to Servant— Pkoof of Négligence— Esf- 

FEOT OF Kansas Bmployee's IjIABILITY Act. 

Under the Kansas employer's liability act (Gen. St. Kan. 1880, § 12.51), 
whioh as construed by the Suprême Court of the state relieves railroad 
employés, more or less exposed by their employment to the hazards of 
railroading, from the common-law rule of assumed risk from négligence 
of fellow servants, such an employé, Injured or kllled in a collision be- 
tween trains while being carried by the Company to or from his place 
of work as required under his coutract of employment, stands in the 
same relation to the company as a passenger, and the happening of the 
collision is prima facie évidence of the company's négligence, and casts 
upon it the burden of proof . 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Ser- 
vant, §§ 144-152, 894r-906.] 

4. Death— Condition Précèdent to Action— Notice of Olaim. 

The amendment of the Kansas employer's liability act, adopted In 
1903, which provides that notice in writing of an injury sustained, "stat- 
Ing the time and place thereof, shall bave been glven by or on behalf of 
the person injured to such railroad company within 90 days after the 
occurrence of the accident," does not require that such notice should 
hâve been given by an administrator, suing for an injury which caused 
the death of his intestate, as a condition précèdent to such action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 13.] 
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In Error to the Circuit Court of the United States for the Eastern 
Division of tlie Northern District of Illinois. 
For lower court opinions, see 155 Eed. 654. 

The défendant in error, as administrator of the estate of Minanzlo Arquilli, 
deceased, recovered judgment in suit against Missouri Paciflc Railway Com- 
pany, plaintiff in error, for damages for alleged négligence in causing the 
death of the intestate, and this writ of error is brought by the railway Com- 
pany to reverse such judgment. The injury and death occurred April 26, 
1903, in Kansas, where the right of action, wben death is so caused, was con- 
ferred by statute (paragraph 4518, Gen, St. Kan. ; Taylor's 1889 Ed., c. 80, 
§ 422), in conformity with the provisions of the so-ealled "Lord Oampbell's 
Aet" ; and the suit was eommenced in the United States Circuit Court for the 
Northern District of Illinois, upoii averments of the eitizenship therein of 
the défendant in error and his appointment by the probate court of Cook 
county, 111., having jurisdiction thereof, as administrator of the estate of 
the deceased, and that the plaintiff in error was a Missouri corporation and 
citizen. The intestate, Arquilli, came to Chicago from Italy, ahout six 
years prior to his death, with his elder son, leaving his wife and four chll- 
dren in Italy, and making fréquent remittances from Chicago, out of his earn- 
ings as a laljorer, for support of his family. At the time of his death Ar- 
quilli was employed by the plaintiff in error as a laborer on trackwork in 
Kansas, and It is stipulated of record that he "was working, boarding, and 
lodging in Wilson county," where "some of his wearing apparel and orna- 
menta of the person and earned and unpald wages, not over $50, were kept, 
ail of which were taken possession of by W. H. Lake, administrator ap- 
I>ointed by the county court of Wilson county, Kansas." The deceased, with 
about 40 other laborers, was in a caboose on a work train w^hicli was earrying 
them, as arranged by the railway Company from their place of work, at the 
close of the day, to their lodging place, running with the cars in front of the 
engine and the caboose at the head of the train. An engine hauling a freight 
train, running upon the single track in the opposite direction, struck and 
wrecked this caboose and killed Arquilli. The testimony as to the circum- 
stances of the collision is that furnished on behalf of the plaintiff below in 
meager statement of the faot as above nieutioned, with various estimâtes of 
the speed of both approaching trains and mention of the further fact that 
the engine of the freight train passed over the wreckage of the caboose. No 
testimony was olïered on the part of the défendant below, by way of ex- 
planation or traverse. On an issue raised by the défendant below, by spé- 
cial plea, that Arquilli was a résident of Kansas, and not of Illinois, at the 
time of his death, the court instructed the jury to flnd against sueh plea ; 
and thereupon the issue of liability under the évidence was submitted, and 
the jury returned a verdict lu favor of the plaintiff, with damages assessed 
at $2,500. 

Frank F. Reed, for plaintiff in error. 
James Rosenthal, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The record in this case is comparative- 
ly brief, except in the assignment of errors, 51 in number. In the 
oral argument, however, ail contentions for reversai were fairly em- 
braced under four propositions, and référence to the various assign- 
ments in détail is not needful. We hâve considéred ail the questions 
raised, but confine the discussion to those advanced in the argument — 
with the third and fourth propositions grouped together — namely: 
(1) That the "action should hâve been dismissed bocause contrary to 
the public policy" of Illinois; (3) that it was error to instruct the 
jury to ûnd in favor of the plaintiff upon the question (raised by. 
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plea) of the intestate's résidence; (3) that "no négligence of the de- 
fendant was established," either under the gênerai rule applicable to 
sLich case of master and servant, or "within the terms of the Kan- 
sas fellow servant act." 

1. The plaintifif recovered judgment for damages arising ont of the 
injury and death of the intestate, in Kansas, caused by alleged négli- 
gence of the défendant in its opération of trains; and it is conceded, 
not only that the Kansas statute provided (in conformity with the 
Lord Campbell act) for rocovery thereupon, but that like provision 
then existed in Illinois, as the law of the forum. Thus the alleged 
cause of action rests on the Kansas statute, and its création there- 
under is unquestionable, if the proof establishes actionable négli- 
gence. Objection is raised to its enforcement in the fédéral court,' 
sitting in Illinois, upon the ground that the analogous statutory pro- 
vision in Illinois above referred to (section 1, c. 70, 1 Starr & C. 
Ann. St. 1896 ; section 1, c. 70, Hurd's Rev. St. 1905) was qualified 
by an amendment of the succeeding section (section 3) in 1903 — 
after the date of the injury and death in question — whereby the 
amount of damages recoverable was increased, and a proviso inserted 
"that no action shall be brought or prosecuted in this state to recover 
damages for a death occurring outside the state." Hurd's Rev. St. 
1905, c. 70, § 2. The contention is, in substance, that this proviso 
amounts to departure from the original statutory policy of the state, 
so that the provisions for the cause of action, in Kansas and Illinois, 
respectively, are inconsistent or nonconcurrent, and that such cause 
of action arising in the one state is not enforceable in the other, even in 
the fédéral court — citing Texas & Pacific Railway Co. v. Cox, 145 U. S. 
593, 604, 605, 12 Sup. Ct. 905, 36 h. Ed. 829 ; Northern Pacific R. 
R. V. Babcock, 154 U. S. 190, 198, 14 Sup. Ct. 978, 38 L. Ed. 958; 
Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 445, 448, 18 Sup. 
Ct. 105, 43 L. Ed. 537. 

The amendment referred to îs without force in the case at bar, as 
we believe, irrespective of the question whether its terms authorize 
the interprétation sought, to bar suit upon a pre-existing cause of ac- 
tion. The gênerai doctrine is established, as applicable as well to this 
statutory cause of action, that a liability is enforceable in the fédéral 
forum, having jurisdiction of subject-matter and parties, whenever 
"a right of action bas become fixed and a légal liabihty incurred," 
either under the common law or under a state statute not pénal in its 
nature. Dennick v. Railroad Ce, 103 U. S. 11, 18, 26 L. Ed. 439 ; 
10 Notes U. S. Rep. 8 ; Huntington v. Attrill, 146 U. S. 657, 674, 13 
Sup. Ct. 224, 36 L. Ed. 1123. As stated both in the Cox and the 
Babcock Cases, supra, cited by the plaintifif in error, this rule is one 
of gênerai law and regarded as settled by the Dennick Case. Upon 
the death of the intestate, if caused as averred, the right of action 
accrued under the Kansas statute, and its enforcement in the trial 
court, in a suit there instituted, appears to be authorized under the 
above-mentioned doctrine, subject only to the jurisdictional require- 
ments. 

Whether such enforcement may be subjected to the further test 
mentioned in Texas & Pacific Railway Co. v. Cox, 145 U. S. 593, 
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605, 12 Sup. Ct. 905, 908, 36 L. Ed. 829— namely, that "tlie statute 
of the State in which the cause of action arose is not in substance in- 
consistent with the statutes or public policy of the state in which the 
right of action is sought to be enforced" — is a question not involved 
hère for solution, as the. terms of the statute in Illinois creating the 
cause of action are substantially identical with those of the Kansas 
statute. Both provide alike to remove the common-law bar and es- 
tablish a cawse of action for a tort (committed in the state) which 
causes death. The right of recovery in the case at bar rests alone 
on the statute of Kansas — is "governed by the lex loci, and not by 
the lex fori." Northern Pacific Railroad v. Babcock, 154 U. S. 190, 
199, 14 Sup. Ct. 978, 981, 38 L. Ed. 958. As the law of Illinois con- 
curs in this policy in creating the cause of action, the test referred 
to is met, if applicable; and whether the remédiai provisions in Kan- 
sas and Illinois are alike or unlike is immaterial under either view. 
Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 445, 448, 18 Sup. 
Ct. 105, 42 L. Ed. 537. Assuming, therefore, that jurisdiction of the 
parties was acquired, cognizance in the trial court of the subject- 
matter was governed by the fédéral law, with rights to be adminis- 
tered in conformity vi'ith the rule of gênerai jurisprudence as above 
stated, unaffected by any spécial rule or statute of Illinois, either 
authorizing or inhibiting suit in the local courts upon such causes of 
action arising outside the state, except such statute of limitation as 
may be applicable thereto. So the proviso incorporated in section 
2 of the Illinois statute, in référence to a foreign cause of action, 
which leaves unmodified the rule and policy of the Lord Campbell 
act adopted in section 1, is inapplicable to the case at bar, as we be- 
lieve, whether this concurrence with the Kansas statute in creating 
like cause of action is needful or immaterial. Nor is it necessary to 
ascertain whether a like rule prevails in Kansas and Illinois as to en- 
forcement of foreign rights of action. 

2. The plaintiff below was both a citizen of Illinois and adminis- 
trator of the estate of the deceased under adjudication and appoint- 
ment in the probate court of Cook county, 111. ; and his authority to 
sue is challenged by pleas averring that the deceased was not "a rési- 
dent of or domiciled in the state of lUinois" and had no property or 
effects therein, and that he was a résident of Kansas at the time of 
his death, and an administrator of his estate had been appointed and 
qualified in Kansas on May 25, 1903. Support for this plea rests 
alône on the stipulated facts that Arquilli (deceased) was employed in 
trackwork, "was working, boarding, and lodging in Wilson county," 
where "some of his wearing apparel" and earnings were kept, and 
such belongings came into the possession of an administrator ap- 
pointed in Kansas. It is undisputed, however, that he was thereto- 
fore living and working in Chicago for a considérable period, and 
made remittances from there to his wife in Italy; and his transfer 
to and présence in Kansas is fairly attributable to the engagement 
there as railroad laborer merely for the time being. The adjudica- 
tion of the probate court of Cook county is presumptive of the ex- 
istence of one or the other of the statutory grounds there for, with 
either of which the Kansas facts relied upon are in no wise incon- 
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sistent, so that no évidence appears for impeachment of such proceed- 
ings in the probate court. We are of opinion tliat the trial court 
committed no error in its instruction to tlie jury accordingly. 

3. Tlie objection that actionable négligence was not established as 
the cause of death is urged under thèse contentions : (a) That the 
doctrine "res ipsa loquitur" is not applicable, because the intestate 
was not riding on the train in the relation of passengér, but as a serv- 
ant of the Company; (b) that the "Kansas fellow servant act" is not 
applicable to such case; and (c) that the plaintifï is not entitled to 
the benefits of such act, in any view, for want of notice of the injury, 
as required by an amendment in 1903. 

The first-mentioned contention is untenable, as we believe, in the 
view in which it is pressed in the argument, nameh'-, that the carrier 
is not liable for an injury to the servant thus riding to or from his 
work, without proof of négligence on the part of the carrier other 
than the mère fact of the collision of trains, although it be assumed 
that the statute of Kansas imposes liability for the négligence of fel- 
low servants. Under the common-law rule of liability, the distinction 
is well settled by the authorities between the case of a passengér and 
that of a servant on the train, in the proof required to charge such 
liability for injury arising from collision or other accident, and that 
"the fact of an accident carries with it a presumption of négligence 
on the part of the carrier," in favor of the injured passengér, while 
no such presumption is raised in favor of the injured employé, who 
must prove affirmatively that the emploj'er was négligent. This rule 
is distinctly recognized and stated as resting, in the one instance 
upon the breach of the contract to carry the passengér safely, and in 
the other upon the relation of master and servant, with its assump- 
tion by the latter of risk for négligence of fellow servants, the fré- 
quent cause of such happenings; hence the burden cast on the em- 
ploj'é to prove négligence for which the master is chargeable in such 
case. Patton v. Texas & Pacific Railway Co., 179 U. S. 658, 663, 
21 Sup. Ct. 275, 45 L. Ed. 361, and cases cited. Whether such rule 
of distinction is applicable to the case of an employé (as in the prés- 
ent instance), injured or killed by collision of trains, during his con- 
veyance by the employer, pursuant to contract, from his place of work 
to a lodging place, in the absence of controlling statutory provisions, 
is a question not free from difficulty, in the light of the varions au- 
thorities, but its solution is not deemed needful, in view of our con- 
clusions upon the effect of the Kansas statutes referred to. If the 
employé thus in course of such convéyance under agreement with his 
employer, a common carrier, is relieved by the statute from the com- 
mon-law rule of assumed risk for négligence of fellow servants in 
such service, no groimd exists for the above-mentioned distinction, 
under that rule, between the obligation of the carrier to the employé 
thus carried and its obligation to the passengér under his contract 
for transportation. As stated in the early and leading case of Stokes 
V. Saltonstall, 13 Pet. (U. S,) 181, 191, 10 L. Ed. 115, and frequently 
approved (3 Notes U. S. Rep. 810), the undertaking for carriage is 
"that so far as human care and foresight can go he will transport 
them safely." The ' prima facie breach arising from the accident is 
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alike in both cases, and thus "the happening of an injurions accident" 
(as in a passenger case, Gleeson v. A'irginia Midland R. Co., 140 U. 
S. 435, 443, 11 Sup. Ct. 859, 35 L. Ed. 458), is "prima facie évidence 
of négligence on the part of the carrier," and casts the burden of 
proof upon the carrier "to show that its whole duty was performed." 
We are satisfied, therefore, that proof of the collision unexplained 
authorizes recovery for the death of an employé so riding on the train, 
unless the Kansas statute is without force niider the circumstances. 
The statute known as the "Employer's Liability Act," adopted in 
Kansas in 1874 (section 1, c. 93, p. 143, Laws 1874; paragraph 1251, 
Taylor's 1889 Compilation of General Statutes), reads as follows: 

"Every railroad company organized or doing business in this state sliall 
be liable for ail damages dono to any employé of sueh company In consé- 
quence of any négligence of its agents, or by any mismanagenient of its en- 
gineers or otber employés to any person siistalning snch damage." 

This provision was upheld and construed, in Missouri Pac. Ry. 
Co. V. Haley, 25 Kan. 35, 53, to embrace "only those persons more 
or less exposed to the hazards of the business of railroading" ; and 
it is plain that the employé in question was within such définition of 
service and exposure. The contention that he was not entitled to 
its benefits, because not engaged in the opération of the train, is with- 
out merit, under the déniai of such distinction in Union Pac. Ry. Co. 
V. Harris, 33 Kan. 416, 418, 6 Pac. 571, and in subsec[uent décisions 
reviewed in Missouri, K. & T. Ry. Co. v. Medaris, 60 Kan. 151, 55 
Pac. 875. While the last-mentioned décision is cited in support of 
the contention, it is applicable only for its récognition of the rule as 
above stated. Both facts and ruling are clearly distinguished in the 
opinion from the circumstances of the présent case. In référence to 
the lowa cases, cited as supporting the contention, it is sufficient to 
remark, as stated in Union Pac. Ry. Co. v. Harris, supra, that the 
statute construed ili thèse récent décisions is materially changed from 
its original provision, adopted in Kansas, and the rulings thereunder 
furnish no aid for the construction sought hère of the Kansas stat- 
ute. We are impressed with no view which excludes the employé in 
question from the benefits of the act, either under its terms or in any 
interprétation by the Suprême Court of Kansas brought to our at- 
tention. 

The remaining objection raised against such benefit is predicated 
on an amendment of this employer's habiUty act, adopted in 1903 
(Laws 1903, p. 599, c. 393), in a proviso as follows : 

"That notice in writing of the injury so sustained, stating the time and 
place thereof, shall hâve been given by or on behalf of the person injured to 
such railroad company witbin ninety days after the occurrence of the acci- 
dent." 

This proviso was adopted in March, to go into effect July 1, 1903, 
while the injury and death in question occurred April 26, 1903. 
Whether it would require notice to be given by a person injured 
prior to the date so fixed for the amendment to become operative 
needs no détermination in the présent case, under our view of its 
terms as inapplicable to recovery by représentatives for an injury caus- 
ing death. As notice cannot be given "by or on behalf" of the de- 
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ceased, and tlie représentatives entitled to recover damages are not 
"the person injured," it is obvions that no provision is expressly made 
for notice in such cases. The purpose of the requi rement in cases of 
alleged injury is well recognized — that timely notice be given to en- 
able the pàrty charged with négligence to investigate the facts, of 
which he may not otherw^ise be fairly advised — and the just inference 
is that notice of injuries causing death was not within the reasonable 
purpose and requirement of the proviso, and thus excluded from its 
terms. In any view of the requirement, however, the statute must 
be strictly construed, as no notice is needfui at common law, and we 
are of opinion that the trial court rightly overruled the objections 
thereunder. 

The judgment of the Circuit Court appears to be well supported 
and free from réversible error, and is affirmed. 
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Limitation of Actions— TBESPASS—PEBMA>'ENr Dikes Deflectino Cubrent 
OF Stream— Action for Injury to Land— Acckdal. 

Défendant railroad company built dilues along the banli of a river to 
prevent the current from washing away Its roadbed. They were coustruct- 
ed by drlving rows of large piles from flve to seven feet Into the earth, 
seven feet apart, planlcing between, and fllling in with stone. ïhe ef- 
fect of such dikes was to deflect the current of the river against plain- 
tifiC's land on the opposite bankj portions of which were thereafter con- 
stantly being undermined and destroyed. liclû, that the dikes were per- 
manent structures, and that the damages for injury to plaintiff's land, 
both présent and prospective, were recoveraWe in a single action, the 
right to bring which accrued at once when the dikes were coœpleted and 
the injury commenced, and was barred in three years thereafter, under 
Mansf. Dig. Ark. § 4478 (Ind. ï. Anu. St. 1899, § 2945), limlting the time 
for brlnging actions for trespass uiK>n lands. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of 
Actions, §§ 303-305.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion of the court belov^^, see 98 S. W. 129. 

S. T. Bledsoe, for plaintifï in error. 

A. Eddleman and J. F. Sharp, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The défendant in error (hereinafter 
designated the "plaintifï") in the United States Court for the South- 
ern District of the Indian Territory recovered judgment against the 
plaintifï in error (hereinafter designated the "défendant") for dam- 
ages to her land in the sum of $1,980, with interest at 6 per cent, 
from July 4, 1895, which judgment was affirmed by the Court of Ap- 
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peals of the Territory, to reverse which this writ of error is prose- 
cuted. 

In 1893 the plaintiff, under the homestead law, owned a tract of 
land of 137 acres, bordering on the east bank of the Canadian river, 
in Cleveland county, Oklahoma Territory. The défendant railroad 
Company prior to 1893 had constructed its roadbed along the op- 
posite west bank of said river on its right of way. The Canadian 
river, of varying width, at the point in question was perhaps one-half 
mile wide under high stage of water. The stream was somewhat 
treacherous in its flow, subject annually to high floods, which rendered 
its current, when veering to the bank, destructive to adjacent lands. 
The bank along the plaintifï's land, owing to the sandy soil forma- 
tion, was quite susceptible to disintegration from the wash of the 
current; and owing to the low surface of the body of the land this 
condition existed throughout the tract, so that the caving in of large 
areas of the land was an apparent inévitable resuit when the current 
was sent against the east bank of the river. Prior to 1893 the normal 
flow of the current was toward and along the west shore line, op- 
posite the plaintiff's land, with the resuit that it was constantly mak- 
ing inroads on the right of way of the défendant company, endanger- 
ing its roadbed and tracks, until, as the défendant claims and the 
testimony tends to establish, it became necessary for the préservation 
of its roadbed to construct at the point in question a line of powerful 
dikes, with the view of throwing the current back to its wonted 
place as at the time of the construction of the road. The effect of 
thèse dikes, the plaintifï claims, was to so deflect the natural current 
of the river as to drive it forcibly against the opposite shore line, 
undermining and disintegrating the natural barrier of the bank pro- 
tecting her land. 

The pétition avers that in September, 1893, about one month after 
the completion of the dikes, the current of the river so diverted 
washed away of the plaintiff's land about 5 acres, in 1894 about 10 
acres, in 1895 about 75 acres, and in 1897 about 5 acres. This action 
was originally instituted on the llth day of December, 1897, covering 
the damages sustained up to that time. On the 23d day of Novem- 
ber, 1899, an amended pétition was filed, claiming damages for the 
destruction of 5 acres of the land in 1898 and for damages to the 
remaining portion of the land. A demurrer to the pétition having 
been overruled, the défendant answered, pleading, inter alia, the stat- 
ute of limitations. The trial court denied the applicability of this 
défense. If in fact and law this plea was good, the discussion of other 
assignments of error is unnecessary. The statute of the state of 
Arkansas (section 4478, Mans. Dig. [Ind. T. Ann. St. 1899, § 2945]), 
applicable to the Indian Territory, déclares that an action for tres- 
pass upon lands shall be brought within three years after cause of 
action accrues. As construed by the Suprême Court of Arkansas, 
the three-year period applies to an action for damages of this char- 
acter. St. Louis, I. M. & S. Ry. Co. v. Morris, 35 Ark. 612. 

The defendant's contention is that the dikes were permanent in 
construction, and under the allégations of the pétition and the proofs 
the injuries to the plaintifï's freehold were obviously consequential, 
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and therefore the entire damages could liave been recovered in one 
action, the cause for which arose as early as September, 1893, more 
than four years prior to the institution of suit, which was more 
than three years after the damage was done in 1894. The contention 
of the plaintifll: is that the structure did not immediately involve the 
entire destruction of her estate, or its bénéficiai use, but the damages 
were apportionable from time to time, and therefore separate actions 
might be brought to recover damages for each successive injury as 
it Occurred. f hat the structure of the dikes was permanent in char- 
acter, and intended by the defenidant to be so, hardly admits of de- 
bate. The évidence shows that the piles, at the large end, were from 
14 inches to 8 feet in diameter, and were driven down into the earth 
from 5 to 7 feet, and were about 7 feet apart, with caps of heavy 
boards along the tops. Thèse rows of dikes were boarded up with 
planks from 2 to 3 inchès in thickness, and were filled in with smaller 
stones at the bottom, and on the^ top with stones so large that only 
three of them could be loaded otito a car, which was run ont along 
the side of the dike, and the stones were lifted in place by derricks. 
It may be true, in the abstract, that nothing constructed by the 
hand of man is indestructible. The razure of time and the process of 
érosion of the waters may wear away this structure. But in ifs re- 
lation to the practical affairs of human action, with which the law 
deals, this formidable, substantial work must be regarded as possess- 
ing in a high degree the quality of a permanent structure. The péti- 
tion itself avers: 

"That the iiatiiral ami probable conséquence of the érection of snid dikes 
was to change the curreut and chanuel of sald river, by turning tlie carrent 
over and against the east or left banic of said river and cntting and wash- 
iug said banlc away, and that tliey were built and maintained by the défend- 
ant for this purpose, * * * That the effeet of said dilves was to, and 
they did, change the curreut of said river, and threw the same ovev and 
against the left or east bank of the same, and eut and wushcd the same 
away, and destroyed plaintiff's land, and changed the chanuel of said river, 
niaking the same much farther east than it ever was betore the wrongful 
building of said dikes. That after and ou account of the said building and 
maintaining of said dikes, at each successive rise in said river, the current 
was thrown over and upon plaintifï's land, and waShed a portion of the same 
àway, and destroyed it." 

As if to aid this défense, the plaintifï's évidence was full and strong 
to the point that within the month succeeding the construction of the 
dikes the effeet was to send the current of the river directiy across 
to the east shore, where it began rapidly to eat away the bank, de- 
stroying 5 acres of the land, and in the following year 10 acres, and 
1895 75 acres more. In the very nature of the situation, this defîec- 
tion of the current to the east shore was constant — more, destructive 
at intermittent periods of high water than at others. This charac- 
teristic of the river, its history shows, was as certain of manifesta- 
tion as the coming of the seasons. The quality of the soil composing 
the ever-receding bank and the lay of the land rendered it so probable 
that this process of disintegration and work of destruction would 
proceed, unless arrested by human agency, as to hâve permitted a 
tangible estimation of the wholé damage, within the admissibility of 
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the law, in a single action as early as September, 1893. Indeed, the 
plaintiff ought not to be heard to say that this ascertainment was too 
■ remote and spéculative, for the reason that in this suit the trial court, 
under the évidence introduced by the plaintiff, permitted her to re- 
cover, not only damages for ail the land hitherto destroyed by the 
alleged nuisance within the three years next preceding the institu- 
tion ci suit, but for the prospective damages to the remainder of her 
land yet left intact. Some of her witnesses testified that the residue 
of the land was rendered almost worthless, and that they would not 
pay the taxes thereon for its value. 

It is to be conceded that there ismuch conflict in the décisions of 
courts touching the application of the statute of limitations to nui- 
sances of this character. This conflict has arisen especially in référ- 
ence to the érection of railroad embankments across creeks and swales, 
draining large areas of adjacent land without sufficient ditches- or 
culvprts to carry ofïthe waters on occasions of freshets, whereby 
the land becomes flooded by overfîows, damaging annual crops, and 
the like. ' In such case there is not infrequently présent éléments of 
uncertainty, such as the insufficiency of the openings in the embank- 
ments, which, the presumption may be indulged, tlie railroad might 
at any time in the future sufficiently enlarge, rather than submit in 
the fîrst action to the recovery of ail the consequential damages. In 
the second place, where the damage is to crops, it may dépend erttire- 
ly upon the possibility of the nonrecurrence of the overrunning flood 
in any given year, or the contingency of no crop being planted there- 
on, or being cultivated in a product subject to little damage from a 
temporary overflow. Such are not the conditions of the nuisance in 
question. The very purpose to be subserved by the defendant's per- 
manent structure does not admit of any rearrangement to obvïate 
sending the force of the current of the river against the plaintiff's 
shore line. Neither did the situation admit of the probabilit)'' of the 
removal of the dikes in the future, as the burden of the defendant's 
proof was that they are indispensably necessary to prevent the de- 
struction of its right of way, roadbed, and tracks. Moreover. the in- 
jury to the plaintiff did not consist in now and then flooding her 
land with water, damaging possible crops ; but it was the destruction 
of the freehold by the constant eating away of the protecting bank — 
a process as certain tO continue as the annual rainfalls and the flow 
of water in a large river, and a resuit reduced to a démonstration 
more than three years before this suit was instituted. 

Gould, in his work on Waters (section 1416), speaking of permanent 
injury, says : 

"In such cases the rule is altered for the sake of convenience, and but one 
action is allowed. The plaintiff is required to recover in one suit the entlre 
damases, présent and prospective, caused by the defendant's act. Injuries 
caused by permanent structures infringlng upon the plaintiff's rights in hls 
land, such as railroad embankments, culverts, and bridges, permanent dams, 
and permanent pollutions of water, fall in this elass." 

Farnham, in his work on Waters and Water Courses (volume 2, 
§ 586), discussing this question, says: 
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"The rule that every continuance of a nuisance is a fresh nuisance should 
bave no application in case of permanent nuisances of this class, any more 
than it stiould be contended tliat a trespass upon tlie land and érection of a 
structure there should constitute a fresh trespass every moment it was con- 
tinued, for the purpose of extending tbe time within which the action could 
be hrought. And there are cases which hâve applied the true rule that, in 
case the dam is a permanent one, the limitation period will begin to run 
against the right of action to recover damages for the injuries from the 
time the dam was bullt. The rule that the statute of limitations is not 
avallable to defeat an action for damages for the floodlng of land until the 
right to flood it bas been acquired by prescription, since every continuance 
of the injury is a fresh nuisance, Is a mère arbitrary rule, invented by the 
courts to meet the necessities of an apparently hard case. The difflculty 
seems to be that the courts hâve confounded two distinct rights of action. 
As was seen in a preceding section, It is held that ejectment will not lie to 
destroy an Inchoate flowage easement. To avoid the effect of that ruling, 
the courts which apply the successive Injurj' doctrine. In order to pervent 
the acquisition of an easement in real estate In less than the prescriptlve 
period, hold that the nuisance Is a continuing one, and that action may be 
brought at any time untll the right to maintain it has been acquired by 
prescription. The latter holding seems Illoglcal. If a permanent obstruction 
is erected, so that It casts water across the boundary Une onto land of the 
upper owner, the injury is complète at the time the obstruction is erected 
and the injury done, and there is no ground for holding that a right of ac- 
tion for damages may be carried along for a period of 20 years, when the 
statute of limitations says that It shall be barred in 6 years." 

This position is reinforced by Judge Brewer, in Central Branch 
of Union Pacific Railroad Co. v. Twine, 33 Kan. 686, 33 Am. Rep. 
203. 

As applied to the instance w^here the permanent structure is such 
as to injure the land itself of the adjacent proprietor, the Suprême 
Judicial Court of Massachusetts maintains that the whole injury, 
présent and prospective, is recoverable in one action, maintainable 
immediately when the effect of the nuisance was first manifested. In 
Fowle V. N. H. & N. Co., 107 Mass. 353, the plaintiff sued to re- 
cover damages for injury to the freehold resulting from the con- 
struction of the defendant's railroad along the bank of Mill river 
and across the bed thereof. The construction was of earth and stone, 
so as to obstruct and deflect the flow and current of the river, driving 
it against the embankment of the plaintiff's land, whereby it was un- 
dermined, and large portions thereof were destroyed, whereby the 
value of the residue of the land was diminished. The défendant plead- 
ed a former recovery for the first damage resulting from the de- 
struction of the land, which occurred beyond the statutory period of 
limitations. Gray, J., said: 

"The embankment of the défendants was a permanent structure, which, 
wlthout any further act except keeping It in repair, must continue to tum 
the current of the river in such a manner as gradually to wash away the 
plaintiff's land. For this injury the plaintiff! niight recover in one action 
entlre damages, not limited to those which had been actually suffered at 
the date of the writ. And the judgment in one such action is a bar to an- 
other like action between the parties for subséquent Injuries from the same 
cause. Troy v. Cheshire Railroad Co., 23 N. H. 83, 55 Am. Dec. 177 ; Warner 
V. Bacon, 8 Gray (Mass.) 397, 402, 405, 69 Am. Dec. 253. This case is not like 
one of illegally flowlng land by means of a milldam, where the damage is 
not caused by the mère existence of the dam Itself, but by the height at which 
the water is retained by It, according to the manner of its use from time to 
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time, as in Staple v. Spring, 10 Mass. 72, and Hodges v. Hodges, 5 Metc. (Mass.) 
205. Nor is it the case of an action against a grantee who, after notice to re- 
move it, maintains a nuisance erected by his grantor, as in McDonough v. 
Gilman, 3 Allen (Mass.) 264, 80 Am. Dec. 72, and Nichols v. City of Boston, 
98 Mass. 39, 93 Am. Dec. 132." 

When the case went back for retrial, the plaintiff again sought to 
recover by some additional évidence. After adverting to the fact 
that in the first action for damages there was probably included in 
the recovery prospective damages, Judge Coït said: 

"The case at bar is uot to be treated strictly in this respect as an action 
for abatable nuisance. More accurately, it is an action against the défend- 
ant for the construction of public work under its charter in such a manner 
as to cause unnecessary damage for the want of reasonable càre and skill 
in its construction for such a remedy. The rerrtedy is at common law ; and 
If it results from a cause which is elther permanent in its eharacter, or which 
is treated as permanent by the parties, it is proper that entire damages 
should be assessed with référence to past and possible future injuries." 

This doctrine is supported by the following cases: Chicago & 
Alton Rd. Co. v. Maher, 91 111. 312 ; Van Schoick v. D. & R. Canal 
Co., 20 N. J. Law, 249 ; Van Orsdol v. B., C. R. & N. R. Co., 56 
lowa, 470, 9 N. W. 379 ; Henderson v. N. Y. Cen. Rd. Co., 78 N. 
Y. 433; Rock Land Water Co. v. Tillson, 69 Me. 255; Powers v. 
Council Bluffs, 45 lowa, 654, 24 Am. Rep. 792; Railway Co. v. 
Loeb, 118 m. 214, 8 N. E. 460, 59 Am. Rep. 341. 

The Suprême (iourt of Arkansas has applied the rule, under the 
statute of limitations, to the instance of permanent railroad embank- 
ments, whereby the natural waterflow is diverted so as to déluge, in 
times of freshets, adjacent lands. The pertinent décisions of that 
court are reviewed in St. Louis, I. M. & S. Ry. Co. v. Anderson et 
al, 62 Ark. 360, 35 S. W. 791. The plaintiff had constructed a drain- 
age ditch on his lands. The défendant railroad company built a per- 
manent embankment across it, and obstructed the outflow of water, 
whereby in times of freshets the plaintiff's lands were flooded and the 
value diminished. The court affirmed the proposition that: 

"Whenever the nuisance Is of a permanent eharacter, and its construction 
and continuance are necessarily an injury, the damage is original, and may 
be at once fully compensated. In such case the statute of limitations begins 
to run upon the construction of the nuisance." 

Further on the court said: 

"In this case the obstruction of the ditch was permanent; that Is, It will 
continue without change from any cause, except human labor. The effect of 
it was to restore the land drained to the condition in which it was before 
the ditch was dug. Its présent and future effect upon the land could be as- 
«ertained with reasonable certainty. The damage was original, and suscep- 
tible of immédiate estimation. No lapse of time was necessary to develop 
It. * * * As the law does not favor the multiplicity of suits, and ail 
damages which will be sustained as a necessary resuit of the filling of the 
ditch in question and are recoverable could hâve been estimated at the time 
of such obstruction from the effect of it upon the value of the land, only one 
action should be brought therefor, and that within three years after the 
ditch was closed up." 

The trial court, as in effect requested by the défendant, should hâve 
instructed the jury that the action is barred by the statute of limita- 
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tions. It results that the judgment of the Court of Appeals and of 
the United States Court for the Southern District of the Indian Ter- 
ritory must be reversed, and the cause remanded, with direction to 
grant a new trial, and for further proceeding in conformity with this 
opinion. 



ARMOUR & CO. V. KODLMEYER. 
(Circuit Court of Appeals, Eiglith Circuit. April 29, 1908.) 
No. 2,694. 

1. CoNTiNUANCE— Discrétion— Abttse of Discrétion Onlt Revibwable. 

Tliè granting or refusiiig of a motion for a eontinuance is intrusted to 
the Judiclal discrétion of the trial court, and it is an abuse of tliat dis- 
crétion only that is fatal error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Continuance, §§ 
17, 18.] 

2. Same— Continuance or Admission of Statbment of Testimony of Ab- 

sent, WlTNESS OONDITIOKED BY DILIGENCE TO PROCUEE IT— FaCTS. 

Proof pf due diligence to procure the attendance or the testimony of 
an absent witness, and of facts -whicK présent reasonable grounds to be- 
■ lieve that his attendance or évidence will be secured at the next terni, 
is essential to the right of the nioving party to a continuance or an ad- 
mission of the statement of the -vvitness' testimony as évidence. 

Proof of reasonable, but futile, diligence to procure the attendance or 
testimony of a witness from March 20, 1906, until May 7, 1906, and from 
April 29, 1907, until May 3, 1907, without évidence of diligence between 
May 7, 1906, and April 29, 1907, is insuflicient. 

[Ed. .Note.— For cases in point, see Cent. Dig. vol. 10, Continuance, §§ 
74-93.] 

8. Damages— Personal Injuries— Proximate Cause— Impossibility of Antic- 
ipation OF EXTENT OF IN-IDEY NO BAB TO RECOVEBY OF COMPENSATION 

FOR Probable Injuhy. 

There was substantlal évidence that the collision of two one-horse 
teams, indueed by the négligence of defendant's driver, caused a f right 
of the plaintifC that produced an impairment of nervous power, weakness 
and suffering. 

SeM, inasmuch as the natural and probable efCect of sueh a collision, 
which a person of reasonable prudence would hâve anticipated, was 
some fright, shock, and injury, the fact that the extent of it was inde- 
termlnate and impossible of anticipation was no bar to a recovery of 
compensation for the actual pecuniary loss caused by the négligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, § 100.] 

4. Appbal and Ebrob— Review— Harmless Error— Ouring Ebror by Subsé- 
quent Instruction— RuLE— Exception. 

The gênerai rule is that, if inadmissible évidence has been received 
during a trial, the error of its admission is eured by Its subséquent 
withdrawal before the trial closes and by an instruction to the jury to 
disregard it 

There Is this exception to the rule: Where the évidence thus admit- 
ted is BO impressive that in the opinion of the appellate court its effect 
Is not removed from the minds of the jury by its subséquent withdrawal, 
or by an instruction of the court to disregard it, the judgment will be 
revers^ on aecount of its admission, and a new trial will be grauted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Érror, 
§§ 4178-4184.1 
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5. Tbial— Refusal of Instkuction Oontaining a Sound and an IJnsound 
Proposition No Brrob. 

Wliere a request for an Instruction contains two or more propositions 
of law, one ot whicli is unsound, tliere is no error in a refusai to grant it. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, § 600.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George B. Webster, for plaintifï in error. 

W. R. Gentry (W. L. Bohnenkamp, on the brief), for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This writ challenges a judgment of 
$4,000 against Armour & Co., a corporation, for damages on account 
of Personal injuries inflicted on Kollmeyer, the plaintifï below, by the 
alleged négligence of one of its drivers. Kollmeyer alleged in his 
pleading that, as he was driving in a one-horse spring wagon slowly 
south along the west side of Fourteenth street in St. Louis, Mo., the 
deferidant's driver drove its one-horse méat wagon rapidly into col- 
lision with his wagon, raised one side of it so that there was reason 
to believe, and the plaintifï did believe, that there was imminent danger 
that it would be overturned, and would throw him into the street and 
injure him; that he thereupon jumped to the street, where he struck 
with great force, and by reason of the force and shock of the collision 
and of striking upon the street he was greatly shocked and injured. 
The défendant answered that it was guilty of no négligence, and that, 
if the plaintifï sustained any injury, it was caused by his neghgence. 
There w;as ' substantial évidence of thèse f acts in support of the ver- 
dict, although some of them were not established by uncontradicted 
évidence. Fourteenth street extends from north to south, and Biddle 
street crosses it at right angles. The plaintifï was a contractor, and 
he was walking his horse, attached to a light spring wagon loaded with 
a dozen sticks of lumber, 2x4, 16 feet long, south along the west 
sidè of Fourteenth street, near its intersection with Biddle street, with 
the intention to go east on Biddle street. The defendant's driver was 
driving rapidly a horse attached to a wagon loaded with 1,200 pounds 
of méat east along Biddle street behind a stake wagon, with the in- 
tention to go north on Fourteenth street. There is a descending grade 
on Biddle street from the west to its intersection of Fourteenth street. 
There was a shed 12 feet high, which extended along the west side 
of Fourteenth street north from Biddle street, and obstructed the view 
of the former street from Biddle street west of Fourteenth street. As 
the stake wagon arrived at the intersection of the line of the west curb 
of Fourteenth street with Biddle street, the defendant's driver guided 
his horse along the north side of this wagon around the corner into 
Biddle street, so that one of the shafts of the wagon struck the west 
side of the plaintifï's spring wagon, raised it a foot or 18 inches, the 
plaintifï slid toward the east, was afraid his wagon would be overturned 
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and that the defendant's team would ruii over him, and he jumped to 
the ground, a distance of about 4 feet. Before tliis collision he had 
been a healthy man, and had earned $6 per day. The shock of the 
collision and of his alighting upon the street produced traumatic neu- 
rasthenia, reduced his earning capacity about 50 per cent., caused him 
much suffering, considérable expense for medicines and médical serv- 
ice, and rendered it doubtful whether or not he would ever regain his 
former good health. 

The case was called for trial on May 1, 1907, and the court denied 
a motion by the défendant to continue it upon the ground that its 
counsel was engaged in the trial of another case in another court. 
But that ruling will not be discussed, because the défendant was not 
prejudiced thereby, as its counsel was présent throughout the trial, 
which was not commenced until May 3, 1907. 

On the latter day the défendant made another motion to continue 
the case upon the ground that one Rombaugh, an important witness, 
was absent and could not be found. The défendant set forth in affi- 
davits material testimony which the absent witness would give, if 
présent, that a subpœna had been issued for him, and that diligent 
search and endeavor had been made to find him from April 29, 1907, 
until May 3, 1907. The fact also appeared, however, from évidence 
presented to the court, that the défendant had caused diligent search 
to be made for this witness from March 20, 1906, until May 7, 1906, 
had during that time caused subpœna to be issued for him and to be 
delivered to one Trimmer for service upon him, but that the witness 
had then moved from his former address and could not be found at 
that time. One of the errors specified is that the court below denied 
the motion for continuance based upon this showing, without requir- 
ing the plaintiff to admit that the witness would testify as stated in 
the moving affidavits. But the granting or refusing of a motion for 
continuance is intrusted to the judicial discrétion of the trial court, 
and it is only when the record discloses an abuse of that discrétion 
that an appellate court will reverse a judgment on account of its ex- 
ercise. No such abuse appears from this record. 

It is only when, in addition to the other requirements of section 
685 of the Revised Statutes of Missouri of 1899, the moving party 
.States facts in his affidavits which show the use of diligence to ob- 
tain the witness or his testimony, and facts which show reasonable 
grounds for belief that his attendance or his évidence will be procured 
at the next term, that a court is required by the statute and the prac- 
tice to grant a motion for continuance, unless the opposing party will 
admit that the witness would testify as stated by the moving party, 
and that statement is received in évidence as his- testimony. Rev. St. 
Mo. 1899, § 687. The défendant failed to comply with each of thèse 
requirements. The facts that it searched in vain for the absent wit- 
ness from March 20, 1906, until May 7, 1906, and from April 29, 
1907, until May 3, 1907, without any proof or statement that it made 
any effort either to find him or to serve him with a subpœna, or to take 
his déposition between May 7, 1906, and April 29, 1907, did not évi- 
dence due diligence to obtain him or his testimony, and did not fur- 
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nish reasonable grounds to believe that his attendance or his testimony 
would be procured at the next term of the court. 

Counsel complain because the trial court refused to grant their 
request for a peremptory instruction in favor of the défendant. The 
évidence was conclusive that no break of any bone, no strain or tear 
of any muscle, no abrasion of the skin, and no external appearance 
upon the person of the plaintifï of any injury resulted from the col- 
lision or the jump. But there was substantial évidence that the colli- 
sion and the jump caused fright and neurasthenia and a réduction of 
nervous power, which impaired the plaintiff's earning capacity and 
resulted in undue fatigue on shght exertion, in pain, in expense, and 
in a condition which rendered it doubtful whether or not he would 
ever recover his former health. There was substantial évidence that 
the fright was the real cause of the neurasthenia and its accompany- 
ing ills, and that it was impossible to separate the injury caused by the 
jump and by the alighting upon the street from the injury caused by 
the colHsion and the accident. 

Counsel argue that the défendant was not liable for any damages 
in this case: 

(1) Because the serious injury caused by the fright was not the 
natural or probable effect of the gentle collision which the défendant 
caused, and the défendant could not hâve anticipated such an injury. 
But the natural and probable resuit, the efifect which a person of 
reasonable foresight would hâve anticipated from carelessly driving 
a horse and wagon loaded with 1,200 pounds of méat against the side 
of a light spring wagon loaded with pièces of 2x4's with such force as 
to raise one side of it a foot or 18 inches from the ground, was some 
fear of injury, some fright, some shock of the nervous System of the 
driver of the spring wagon, and its resulting injury, and the fact that 
the extent of the resulting injury was in its nature indeterminate and 
impossible of anticipation constituted no bar to a recovery of com- 
pensation for the actual pecuniary loss caused by the négligent act; 

(2) Because the sole cause of the collision and the injury was fast 
driving, and the court below charged, and counsel insists, that fast 
driving is not of itself négligence; but, conceding the latter proposi- 
tion, the conclusion does not follow that fast driving is never négli- 
gence under any circumstances. It may be the exercise of reasonable 
care to drive rapidly in the daytime along the public street, when 
the driver can see that the course he intends to pursue is unobstructed, 
and ail other persons on the street can see where and in what way the 
driver intends to go; but it is not the exercise of reasonable care to 
drive rapidly along a public street in darkness, at a time when the 
driver knows that many other persons will probably be moving upon 
and across the street, or to drive so rapidly sharply around the corner 
of two public streets of a city that the driver cannot prevent collision 
with teams or pedestrians that are lawfully using the street upon which 
he enters. The defendant's driver was taking his team along Biddle 
street at a rapid gaît. He knew that he intended to take it into Four- 
teenth street, and the plaintifif was ignorant of that purpose. He knew 
that his wagon was loaded, and that he could not stop his rapidly 
moving horse as quickly as he could hâve done if it had been with- 

161 P.— 6 
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out a load. He knew that the shed on the corner obstructed his vision, 
so that he could not see from Biddle street what there was upon Four- 
teenth around the corner. In this state of the case the law imposed 
upon him the duty to exercise reasonable care to take his team into 
Fourteenth street at such a speed and at such a place that he could 
avoid a collision with and injury to ail who were lawfully using the lat- 
ter street. He might hâve exercised the requisite degree of care by 
driving along on Biddle street until he could see up Fourteenth street, 
and by then steering clear of plaintiff and others upon it. He might 
hâve exercised due care by sharply rounding the first corner with his 
team under such contrôl that he could prevent it from colliding with 
unseen vehicles upon Fourteenth street. He pursued neither course. 
He blindly drove his horse so rapidly and sharply ârbund the first 
corner that he could not avoid a collision with the plaintiff, who was 
driving slowly down Fourteenth street on the right side of the street, 
and he thereby failed to exercise reasonable care, although fast driving 
of itself may not be négligence. 

(3) Because there was a fatal variance between the plaintifï's plead- 
ing and his proof, in that he counted upon physical injuries resulting 
from his jump and his alighting upon the street, and his only proof 
was of mental injuries caused by his f right. But the complaint con- 
tained averments that the collision was caused by the négligence of 
the def endant's driver ; that it raised one side of the plaintifï's wagon, 
and caused him to believe, and would hâve caused a person of rea- 
sonable prudence in his situation to believe, that there was imminent 
danger that he would be thrown out and would be caused great bodily 
injury ; that to escape such injury he jumped ; that he struck the street 
"with great force and violence, and by reason of the force and shock 
of the collision of said wagons, and by reason of striking the street 
with such: force and : violence, plaintiff was greatly shocked and in- 
jured, and was injured in his back and spine, and his whole nervous 
System was parmanently shocked, and he was made sick, sore, and 
weak, and caused to suffer great pain in his arms and limbs, and suf- 
fered great loss of sleep and severe spells of nervousness." The plain- 
tiff sued for both the physical injuries caused by his jump and the 
mental injuries caused by the shock and conséquent f right that the 
collision and the jump produced, and no more conclusive démonstra- 
tion of that fact and no more complète answer to the defendant's claim 
of variance between the pleading and the proof could be made than 
the above quotation from the complaint and the statement of the évi- 
dence which has been made. 

It is assignéd as error that the court permitted thé plaintiff and 
one of his witnésses to testify that» the collision caused him to lose 
sexual power: In answer to a question by his cOunsel the plaintiff 
testified without objection that since the accident his sexual power 
was pretty nearly ail gorie. Defendant's counsel immediately moved 
to strike out; the answer, because "not a matter of damages and not 
pleaded," and the court denied the motion. One of the plaintiff's wit- 
nésses, a physician, subsequently testified that the loss of sexual power 
is one of the symptoms of neurasthenia, and that upon a rational ex- 
amination 'he discovered that was verified by the conditions in the 
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présent case. At the close of the direct examination of the latter wit- 
ness the plaintiff asked to amend his complaint by interlining an aver- 
ment of the impairment of sexual power, and the court refused per- 
mission. The plaintiff then moved to strike out the évidence upon that 
subject, the court granted the motion, and the défendant excepted. At 
the close of the trial the court instructed the jury to disregard any évi- 
dence tending to show the loss by the plaintiff of sexual power. Con- 
ceding, but not deciding, that the évidence stricken out was inadmis- 
sible,; how are the rulings which hâve been recited réversible error? 
The gênerai rule is that, if inadmissible évidence has been received 
during a trial, the error of its admission is cured by its subséquent 
withdraw'al before the trial closes, or by an instruction to the jury to 
.disregard' it. Pennsylvania Co. v. Roy, 102 U. S. 451, 26 L. Ed. 141 ; 
Specht v. Howard, 16 Wall. 564, 21 L. Ed. 348; Union Pacific R. Co. 
V. Thomas, 152 Fed. 365, 371, 81 C. C. A. 491. 

There is this exception to the rule. Where the évidence thus admit- 
ted is .so impressive that in the opinion of the appellate court its efïect 
is not removed from the minds of the jury by its subséquent withdraw- 
al, or by the instruction of the court to disregard it; the judgment will 
be reversed on account of its erroneous admission, and a new trial 
will be granted. Waldron v. Waldron, 156 U. S. 361, 381, 383, 15 
Sup. Ct, 383, 39 Iv. Ed. 453; Throckmorton v. Holt, 180 U. S.' 552, 
567, 21 Sup. Ct. 474, 45 L,. Ed. 663. There are two reasons why there 
was no réversible error in the rulings of the court under considération: 

In the first place, the fact of the plaintiff 's impairment of power was 
proved, and was lodged in the minds of the jurors, in the absence of 
any error of the court. It was put in évidence in answer to a question 
which clearly disclosed the subject-matter, in the absence of any ob- 
jection by the défendant. Thus the evil effect upon the minds of the 
jurors of the proof of the fact was wrought without any error of the 
court. It is true that immediately after the question was answered 
counsel for the défendant moved to strike the answer out, and the 
Court denied the motion; but after another witness had testified to 
the fact, and before the case went to the jury, and before the plaintiff 
rested his case, the court struck out ail évidence on this subject and in- 
structed the jury to disregard it. The error of the court, if any, was 
not that it received the évidence, but that after the évidence had been 
received without objection it did not strike itout as soon as it should 
hâve done. 

In the second place, the case falls under the rule, rather than under 
the exception. The objectionable évidence was withdrawn by the 
plaintiff himself, and the court told the jury to disregard it before the 
plaintiff rested. It was not before the jury when the case was argued 
to them, and at the close of the argument the court again instructed 
them to disregard it. The other évidence of in jury in the case was 
sufïîeient to sustain the verdict for the amount of damages which the 
jury found. The jury could not bave misunderstood the repeated in- 
struction of the court to disregard the testimony hère challenged, and 
the presumption is that they faithfuUy discharged their duty. Inas- 
much as the fact challenged was lodged in the minds of the jurors in 
the absence of error, and the counsel who introduced it and the court 
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respectively requested and instructed the jury to disregard it, their 
«rroneous delay of a few hours during the trial in the discharge of this 
duty was cured, and the case fell under the gênerai rule, and not under 
the exception. 

It is specified as error that the court refused to give to the jury the 
f ollowing instruction, which was requested by the défendant : 

"The court further instructs the jury that the fact that the driver of de- 
fendant's wagon may hâve been on the left side of the Street vchen the col- 
lision is alleged to hâve occurred is no évidence in Itself of négligence on the 
part of such driver. The 'law of the road,' so called, that a driver must 
keep to the rlght, does not apply when one is crossing or turning into the 
Street, or where the parties are drlving in opposite directions and about to 
meet at the intersection of two streets. A disregard of thls rule vs^ill not 
render the défendant liable in case of collision, if the plaintiff himself could 
hâve avoided the collision by the exercise of ordlnary care on his part; and 
the mère £act that he was drivlng slowly at the time when the collisioa is 
said to hâve occurred (if such fact of slow drivlng bas been proven) is no 
proof in itself that the plaintifiE was in the exercise of due care upon his 
part." 

Conceding, but not deciding, that this instruction correctly states the 
law of the road, its last clause was unsound, inapplicable to the facts 
of this case, and misleading. The plaintiff was approaching the inter- 
section of two streets. He intended to take his team, which he was 
driving slowly along on the right side of Fourteenth street, east on Bid- 
dle Street. He knew or anticipated that there were, or would be, other 
teams on the latter street. The requested instruction was that the fact 
that he was driving slowly at the time when the collision occurred was 
no proof in itself that he was exercising due care. His slow driving 
may not hâve been conclusive proof of due care ; but was it not some 
proof, some évidence, of it ? Even if the fact were conceded that slow 
driving is in itself no proof of reasonable care, are there not times 
when, places where, and circumstances under which, it is some proof, 
some évidence, of due care ? The instruction is limited to the time, and 
hence to the place and the circumstances, of the collision. Was not 
the fact that, as the plaintiff was approaching on the right side of his 
street, and was close to the crossing of Fourteenth street by Biddle 
street, into which he intended to turn, he was driving his horse so slow- 
ly that he could control his speed and prevent his team from running 
against or upon another, some proof, some évidence, of the exercise 
of due care on his part? Thèse questions must be answered in the 
affirmative, and for that reason, and because the last clause of the re- 
quested instruction suggests that proof of the plaintiff's reasonable 
care was essential to his case, when it was not, and the burden was on 
the défendant to prove his causal négligence, if any, this part of the 
instruction did not state the rule of law applicable to this case, and 
there was no error in the refusai of the court to give the entire instruc- 
tion. 

Where a request for an instruction contains two or more propositions 
of law, one of which is unsound, there is no error in a refusai to grant 
it. United States v. Hough, 103 U. S. 71, n, 73, 26 L. Ed. 305 ; 
Chicago Great Western Ry. Co. v. Roddy, 65 C. C. A. 470, 476, 131 
Fed. 712, 718; Monarch Cycle Mfg. Co. v. Royer Wheel Co., 44 C. 
C. A. 523, 626, 105 Fed. 324, 328. 
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There were other spécifications of error; but they were leveled at 
refusais to grant requests for instructions which, se far as they were 
warrantée! by the law, were given in légal efïect in the charge of the 
court, or at rulings which were not erroneous for reasons which hâve 
been given in the discussion of the spécifie objections which hâve been 
reviewed. 

There was no error of law in the trial of this case, and the judgment 
below must be aiifirmed. 

It is so ordered. 



UNITED STATES V. CLEAGE. 

(Circuit Court of Appeals, Elghtli Circuit. Marcli 12, IDOS.) 

No. 2,560. 

1. CouBTS— Trial to District Court Without a Jury— Review. 

Wliere a cause in a District Court, whicli is triable by jury under Eev. 
St. § 566 (U. S. Comp. St. 3901, p. 461), is by consent of the parties triedi 
to the court without a jury, no question of fact or law decided upon or in 
connection with the trial is subject to re-examination in an appellate 
court. 

2. Same— Eev. St. §§ 649, 700, Haye No Application to the District Courts. 

Kev. St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570), which provide 
for waiving a jury and for the review of judgments rendered in causes 
where there is such a waiver, relate exclusively to trials in the Circuit 
Courts, and there are no similar provisions in respect of trials in the Dis- 
trict Courts. 

3. Writ of Ebrok— Case Submitted TJpon Agreed Statement— Review. 

Where, in a cause otherwise triable by jury, the parties agrée upon a 
statement of the ultimate facts, and not the évidence of them, and the 
case is then submitted to the court without a jury for its décision of the 
questions of law arising upon the facts so stated, the judgment may be 
reviewed upon a writ of error ; and this, because there the facts are not 
determined upon a trial by the court, but by the agreed statement, which 
is spread at large upon the record, as a part of it, as would be a spécial 
verdict. 

[Ed. Note. — For cases in point, see C«nt. Dig. vol. 3, Appeal and Error, 
§ 3365.] 

4. Trial— Trial to Court— Charactee of Finding— Oannot be Both Gén- 

éral AND Spécial. 

When the trial is to the court, under Rev. St. § 649 (U. S. Comp. St. 
1901, p. 525), the finding may be either gênerai or spécial, but not both, 
and, where a gênerai finding is raade and judgment is rendered thereon, it 
cannot be regarded as superseded by a supposed spécial finding, which 
was not entered of record, is only found in the bill of exceptions, and does 
not purport to qualify or take the place of the gênerai finding. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, § 929.] 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Edward P. Johnson, Asst. U. S. Atty. (Henry W. Blodgett, U. S. 
Atty., on the brief). 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 
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VAN DEVANTER, Circuit Judge. By an action begun in the 
District Court the United States sought to recover f rom Thomas Cle- 
age certain taxes alleged to hâve accrued under Schedule A of the 
war revenue acts of June 13, 1898 (30 Stat. 448, 458, c. 448) and 
March 2, 1901 (31 Stat. 938, 942, c. 806 [U. S. Comp. St. 1901, pp. 
2286, 2300]). The pétition was in.two counts, and its allégations were 
ail put in issue ;by the answer. By consent of the parties the trial 
was to the court without a jury. It resulted in a gênerai finding for 
the défendant on the first count, and for the plaintiff on the second, 
and judgment was entered accordingly. Aftervvards a bill of excep- 
tions was allowed and signed, setting forth ail the testimony and other 
évidence, and also what is termed a spécial fînding of the facts. No 
order was made vacating the gênerai finding or substituting the spé- 
cial on'e in its place. The case 'is hère upon a writ of error sued out 
by the plaintiff with the purpose of securing a re-examination of the 
questions of fact relating to the first count and of certain c|uestionR of 
law said to arise upon s6 muchof the spécial finding as relates to tliàt 
count. None of thèse questions:, however, is open to considération 
by us. ■ ■■■•'■■■■ ■■ ' : ' 

Sàve in certain excepted causes, of which this is not one, section 
566 of the Revised Statutes (U, S. Comp. St. 1901, p. 461) prescribes 
that the trial of issues pf fact in the district courts shall be by jury ; 
and, when this mode of trial is waived in those courts, in a cause not 
of the excepted class, there is no provision of law for the re-examina- 
tion in an appellate court of any question of fact or law decided upon 
or in connection with the trial. In thèse respects the law applicable to 
the district courts and to the review of their judgmerits is to-day pre- 
cisely the same as was the law applicable to the Circuit Courts and to 
the review" of their judgments before the enactment of the statute now 
embodied in sections 649 and 700 of the Revised Statutes (U. S. Comp. 
St. 1901, pp. 525, 570). Prior to that statute, the Suprême Court held 
in Campbell v. Boyreau, 21 How. 223, 16 L. Ed, 96, a case tried in a 
Circuit Court and otherwise much like this, that none of the questions 
sought to be presented, whether of fact or law, could be re-examined 
upon a writ of error, and, to show the grounds upon which the décision 
proceedéd, it was said: • 

"Indeed, under the açts of Congress establisbing and organizing the courts 
of the United States, It is clear that the décision could iiot be otherwise ; 
for, so far as questions of law are concerned, they are regulated in their 
modes of proceeding aceording to the rules and principles of the common law, 
with the single exception of tlie courts in the state of Louisiana, of which \ve 
shall presently speak. And by the established and famlliar rules and prin- 
ciples which govern common-law proceedings no question of the law can be 
reviewed and re-examined in an appellate court upon writ of error (except 
only where it arises upon the process, pleadings, or judgment, in the cause), 
unless the facts are found by a jury by a gênerai or spécial verdict, or are ad- 
mitted by the parties, upon a case stated In the nature of a spécial verdict 
stating the facts, and referring the questions of law to the court. 

"The finding of issues in fact by the court upon the évidence is altogether 
unknown to a common-law court, and cannot be recognized as a judicial act. 
Sueh questions are exclusively within the province of the jury ; and if, by 
agreement of parties, the questions of fact in dispute are suhmitted for dé- 
cision to the judge upon the évidence, he does not exercise judicial authority 
in deciding, but acts rather in the character of an arbitrator. And this court, 
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therefore, cannot regard tlie facts so fonnd as judiclally determined in the 
court below, nor examine the questions of law, as if those facts had been con- 
elusively determined by a jury or settled by the admission of the parties. 
Nor eau auy exception be talien to an opinion of the court upon the admission 
or rejection of testimony, or upon any other question of law which may grow 
out of tlie évidence, unless a jury was actnally impaneled and the exception 
reserved while they were still at the bar. The statute which gives the excep- 
tion In. a trial at conimon law gives it only in such cases. And, as this court 
cannot regard the facts found by the judge as having been judicially determin- 
ed in the court below, there are no ifacts before us upon which questions of 
law may legally and judicially bave arisen in the inferior court, and no ques- 
tions, therefore, open to our revision as an appellate tribunal. Consequently, 
as the Circuit Court had jurisdiction of the subject-matter and the parties, 
and there is no question of law or fact open to our re-examination, its judg- 
ment must be presumed to be right, and on that ground only afflrmed." 

That décision was uniformly foUowed and applied by the Circuit 
Courts in the exercise of their appellate jurisdiction under section 633 
of the Revised Statutes now repealed, over the judgments of District 
Courts (Blair v. Allen, 3 Dill. 101, Fed. Cas. No. 1,483 ; Wear v. 
Maver [C. C] 2 McCrary, 172, 6 Fed. 658 ; Town of Lyons v. Lyons 
National Bank [C. C] 8 Fed. 369; Doty v. Jewett [C. C] 19 Fed. 
337 ; Jackson v. United States [C. C] SI Fed. 35) ; and it was reaffirm- 
ed and applied by the Suprême Court in Rogers v. United States, 141 
U. S. 548, 554, 12 Sup. Ct. 91, 35 L. Ed. 853, a case tried in a Dis- 
trict Court, wherein it was also held that sections 649 and 700, supra, 
relate exclusively to trials in the circuit courts, when a jury is waived, 
and that there are no similar provisions in respect of like trials in the 
District Courts. 

It should be observed, however, that thèse cases do not impinge up- 
on. but expressly recognize, another rule, equally well established, 
which is that where, in a cause otherwise friable by jury, the parties 
agrée upon a statement of the ultimate facts, and not the évidence of 
them, and the cause is then submitted to the court, without a jury, 
for its décision of the questions of law arising upon the facts so stated, 
the judgment may be reviewed upon a writ of error; and this, because 
there the facts are not determined upon a trial by the court, but by the 
agreed statement, which is spréad at large upon the record, as part of 
it, as would be a spécial verdict. United States v. Eliason, 16 Pet. 291, 
301, 10 E. Ed. 968; Stimpson v. Railroad Co., 10 How. 339, 346, 13 
L. Ed. 441 ; Graham v. Bayne, 18 How. 60, 15 L. Ed. 26o ; Suydam 
V. Williamson, 20 How. 427, 434, 15 L. Ed. 978; Burr v. Des Moines 
Railroad Co., 1 Wall. 99, 102, 17 L. Ed. 561 ; Pomeroy v. State Bank 
of Indiana, 1 Wall. 592, 602, 17 L. Ed. 638. 

What has been said requires that the judgment be affirmed, but the 
resuit would be the same, even if, as seems to hâve been supposed, 
sections 649 and 700, supra, did not relate exclusively to trials in the 
circuit courts. Those sections do not provide for the re-examination 
of questions of fact, but only of questions of law ; and the only ques- 
tions of the latter class sought to be presented hère relate to the suf- 
ficiency of the supposed spécial finding to support the judgment. That 
fînding must be clisregarded. Section 649 provides that the finding 
"may be either gênerai or spécial," but it does not authorize both. 
British Queen Mining Co. v. Baker Silver Mining Co., 139 U. S- 222, 
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11 Sup. Ct. 523, 35 L. Ed. 147; State National Banlc v. Smith, 36 
C. C. A. 412, 94 Fed. 605 ; Corliss v. County of Pulaski, 53 C. C. A. 
567, 116 Fed. 289 ; Streeter v. Sanitary District of Ciiicago, 66 C. C. 
A. 190, 133 Fed. 124. Hère there was a gênerai finding, and tiie 
judgment was rendered on it. The supposed spécial finding was not 
entered on the record, is only found in the bill of exceptions, and even 
then does not purport to qualify or take the place of the gênerai find- 
ing. The latter is therefore controlling. Corliss v. County of Pulas- 
ki ; Streeter v. Sanitary District of Chicago, supra. 
The judgment is affirmed. 



KRAKOWSKI V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit March 10, 1908.) 

No. 140. 

COUNTEKPEITING — vHAVING IN POSSESSION PAPEU ADAPTED TO THE MAKING OF 

Government Secueities— Statute Constbued. 

The provision of Rev. St. § 5430 (U. S. Comp. St 1901, p. 3671), maklng 
It a criminal offense for any person to hâve or retaln In his control or 
possession "after a distinctive paper has been adopted by the Secretary 
of the Treasury for the obligations and other securities of the United 
States any similar paper adapted to the making of any such obligation or 
other seeurity, except under the authority of the Secretary of the Treas- 
ury or some other proper offlcer of the United States," Includes the hav- 
ing in possession without authority of the distinctive paper itself and of 
similar paper adapted to the making of govermnent obligations and se- 
curities ; and It is not sufiîcient to warrant a conviction thereunder to 
prove that défendant has in possession paper which might be used to 
make counterfeit obligations or securities. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review a judgment of the Circuit Court, entered 
upon a verdict finding the plaintiff in error (défendant below) guilty 
of a violation of section 5430 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3671) of the United States. 

Thomas & Oppenheimer (Léo Oppenheimer, of counsel), for plain- 
tiff in error. 

Henry L. Stimson, U. S. Atty., G. H. Dorr and Francis W. Bird» 
Asst. U. S. Attys. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The statute under which the indictment in 
this cause is framed provides that: 

"Every person * * » v/ho has or retains in his control or possess'lon, aft- 
er a distinctive paper has been adoptedi by the Secretary of the Treasury for 
the obligations and otlier securities of the United States, any similar paper 
adapted to the making of any such obligation or other seeurity, except under 
the authority of the Secretary of the Treasury, or some other proper offlcer of 
the United States, shall be punished," etc. 

The indictment follows the language of the statute in stating the 
offense charged, It allèges that the Secretary of the Treasury had 
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adopted a distinctive paper for the obligations and other securities 
of the United States, and that the paper which the défendant had in 
his possession was "adapted to the making of such obligations and 
other securities aforesaid." Upon the trial the défendant requested 
the court to charge that it was necessary to show that the paper in 
question was adapted to the making of the obligations of the United 
States. The court refused to so charge, and charged as foUows: 

"When the statute says any similar paper adapted to the making of such ob- 
ligations or other securities, contemplating the unauthorized making, the 
words 'adapted to the making of such obligations' would refer to beiug adapt- 
ed to the purpose of making an unlawful or counterfeit obligation." 

The charge was erroneous. It stated an ofifense not charged against 
the défendant. He was indicted for having in his possession paper 
adapted to the making of the obligations "aforesaid," which were 
the obligations of the United States. He was not indicted for having 
paper adapted to the making of unlawful securities. Counterfeit 
money is not an obligation of the United States. 

The charge also involved a wrong construction of the statute. The 
statute contemplâtes the adoption by the Secretary of the Treasury 
of a distinctive paper for government obligations, and provides that 
it shall be unlawful, without authority from the Secretary or other 
proper officiai, to possess any paper similar to the distinctive paper 
and likewise adapted to the making of government securities. A 
paper which resembles the distinctive paper and also is of such char- 
acter as to be suitable for the imprint of government obligations 
comes precisely within the terms of the statute. 

We think, moreover, that the statute is broad enough to include the 
"distinctive paper" itself. In fact, it would seem that the primary 
object of the statute was to prevent persons from having in their 
possession, without authority, the distinctive government paper. It 
is of the same gênerai nature and for the same purposes as the Eng- 
lish statute (St. 34 & 25 Vict. c. 98, § 11), which provides that: 

"Whosoever, without lawful authority or excuse * * * ghall purchase 
or receive, or knowingly hâve in his custody or possession, any paper manu- 
factured and provided by or under the direction of the * « * Commis- 
sloners of Her Majesty's Treasury, for the purpose of being used," etc., "shall 
he guilty," etc. 

The designated paper is manifestly adapted to the making of the 
obligations and securities of the United States. It is "similar" to 
itself within the primary meaning of that term given by Webster: 
"exactly alike." And, even if the word were not given its ordinary 
meaning, we should prefer that resuit to the one which would leave 
out of the opération of the statute the very paper which apparently 
ît was primarily designated to protect. Any uncertainty in the lan- 
guage of the statute undoubtedly arises from the désire of Congress 
to prohibit in one provision both the unauthorized possession of gov- 
ernment paper and of a similar paper which could be used for print- 
ing government securities. The words "adapted to the making of 
such obligations" clearly refer to the obligations of the United States 
just before mentioned in the statute. There is no room for reading 
anything else into the statute and no basis for doing so. Nothing 



90 161 FBDBEAL REPORTEE. 

indicates that Congress had in mind the possession of the many kinds 
of paper adapted to the making of counterfeit money, especially poor 
counterfeits. Moreover, the provision of the statute making the pos- 
session of the paper unlawful "except under the attthority of the 
Secretary of the Treasury or some other proper officer" necessarily 
implies that some persons may be authorized to hâve it in their posses- 
sioh. And, while the Secretary might properly authorize certain man- 
ufacturers to hâve in their possession the government paper or paper 
similar and adapted to making government obligations, an officiai au- 
thorization of the possession of paper suitable for counterfeiting 
would be unique in character. 

Judgment reversed, and cause remanded for a new trial. 



McCOACH, Internai Revenue Oollector, v. BAMBERGER et al. 

(Circuit Court of Appeals, Third Circuit. March 9, 1908.) 

No. 9. 

INTEENAL ReVENTJE— LiEGACY TAXES— EFFECT OF REPEAL OF STATUTE. 

Legacy taxes under War Revenue Act June 13, 1898, c. 448, §§ 29, 30, 30 
Stat. 464, 465, as ameuded by Act Marcli 2. 1001, c. 80G, §§ 10, 11, 31 Stat. 
946, 948 (U. S. Comp. St. 1901, pp. 2307, 2308), wliieh were made due and 
payable one year after tlie death of the testator, are not collectible on 
tlie estâtes of persons wlio died within one year prior to July 1, 1902, at 
whieh tirue the repeal of said section 29 toolc efCect (Act Aprll 12, 1002, c. 
500, § 7, 32 Stat. 97 [U. S. Comp. St. Supp. 1907, p. 649]). 

In Error to the Circuit- Court of the United States for the Ea^tern 
District of Pennsylvania. 

Jasper Yeates Brinton and J. Whitaker Thompson, for plaintiflf in 
error. 

Wm. Jay Turner, for défendants in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

PER CURIAM. Counsel for both parties agreeing that the only 
question soug'ht to be raised in this case is that which was presented 
in the cases of McCoach v. Trust Co. and McCoach v. Norris, 148 
Fed. 120, 73 C. C. A. 610, we need only say that, as there bas not 
in the meantime been any contrary décision of that question by the 
Suprême Court, we adhère to the position taken by us in the cases re- 
ferred to, and accordingly the judgment in the présent case is afifîrmed. 
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DEVELOPMENT CO. OF AMERICA v. KING. 

(Circuit Court of Appeals, Second Circuit. April 14, 1008.) 

No. 19G. 

1. Master and Servant— Conteact of Employment Implted Conditions. 

There is an implied, if not an expressed, condition in a contract ot 
employment that it was made witli some regard to tlis linown capabilities 
of the employé, and such condition is to be taken into considération in 
determining whetlier or not a service required of hini is reasonable. 

2. Same— Grounds ]?or Disoharge or Servant— Refusai, to Obey Oeder of 

Master. 

The refusai of a servant to obey an order of the master does not afford 
légal ground for his discharge unless sueh order was reasonable, and that 
question Is one of fact for the jury, although the con tract is in wrlting 
and requires him to perform such services as the master may direct, and 
the order Is also in wrlting. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §i 30-38.] 

3. Same. 

A servant is bound to obey ail lawful and reasonable orders of the mas- 
ter, and the motive of the master in giving such orders is imuiaterial. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §1 30-38.] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Writ of error to review a judgment of the Circuit Court, entered 
upon the verdict of a jury in favor of the défendant in error, v/ho 
was the plaintiff below. In the opinion foUowing the parties are 
designated as in the court below. 

Lester, Graves & Miles (H. S. Graves and Charles S. Yawger, 
of counsel), for plaintiff in error. 

Putney, Twombly & Putncy (Henry B. Twombly and Louis H. 
Hall, of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This was an action to recover damages 
for an alleged breach of a contract of employment between the de- 
fendant and one Brainerd Rorison, who assigned his claim to the 
plaintiff. 

Thèse facts were not disputed upon the trial: Prior to June, 1901, 
Rorison had been the président of the défendant company. At that 
time he resigned his office and entered its employment under a writ- 
ten contract providing that he sliould "dévote his entire time, service, 
and energy, in good faith and to the exclusion of ail other employ- 
ment, to the service of this company and to the performance of such 
labors as the board of directors, its officers of executive committee, 
may direct," for the term of three years at the salary of $G,000 per 
year. For about two months Rorison rendered services under the 
contract at New York — where the defendant's offices were located — 
and then received a leave of absence without pay which continued 
until July, 1903, when he reported for duty. In response to his re- 
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quest that work should be assigned to him the défendant sent liim 
an extended communication — the letter of July 32, 1903- — directing 
him to proceed to a remote part of Mexico and to make an investiga- 
tion of, and reports concerning lands which had been recently pur- 
chased by the défendant there. Rorison refused to obey this order 
upon the ground that it was unreasonable. He was thereupon dis- 
charged from his employment by the défendant, and brought this ac- 
tion upon the theory of a breach of contract by wrongful discharge. 

Upon the trial the question of primary importance was whether 
the order was a reasonable one. Only in case it were reasonable did 
refusai to obey constitute good ground for dismissal. The trial court 
submitted the question whether the order was a reasonable one to 
the jury. The défendant assigns this action as error, and urges that 
the question of the reasonableness of the order was for the court to 
détermine as a matter of law upon undisputed facts. This contention 
is evidently based upon the theory that, because the contract provided 
that Rorison should perform such labor as the defendant's officers 
might direct, he was bound to do whatever they chose to require, 
and consequently, the order being in writing and refusai to obey ad- 
mitted, that there was no question of fact in the case. The defend- 
ant's contention is not well founded. While the contract contains no 
limitations with respect to the services to be required under it, con- 
ditions are implied with référence to which the law présumes that 
the parties contracted. Wood's Master and Servant (2d Ed.) § 83. 
Thus it must be presumed that the défendant employée! Rorison with 
some regard to his known capabilities. A master has no right to 
require, and a servant is not bound to attempt, the impossible. A 
person known, when employed, to possess no technical skill, cannot 
be required, under pain of dismissal, to attempt a difficult engineer- 
ing undertaking, even though he has agreed to do such work as his 
employer may direct. Upon similar principles the défendant has no 
right to require Rorison to make investigations involving the ex- 
penditure of money without making reasonable provisions therefor, 
in view of the conditions under which the investigations were to be 
made. The question, then, whether the order was reasonable, did not 
rest wholly upon undisputed facts. The capabilities of Rorison and 
the defendant's knowledge thereof were matters of fact to be found 
from the évidence. The nature of the work required could only be 
shown by testimony concerning- the character of the country. The 
character of the country also indicated whether the provisions in the 
order for meeting Rorison's expenses were reasonable. 

The facts being disputed, it was for the jury to détermine whether 
the order was reasonable. The rule stated in Wood's Master and 
Servant (2d Ed.) p. 227, § 119, based upon early décisions, is not 
changed in any of the cases cited by the défendant: 

"But, if the command of the master involves the doing of an unlawful act 
or is unreasonable, * * * the servant may refuse to obey without sub- 
JectiDg himself to dismissal upon légal grounds. But in ail such cases the 
question of reasonableness is one of fact. * * * 

"But a refusai or neglect on the part of the servant to obey a lawful and 
reasonable command of the master, which, In vlew of ail the circumstances, 
amounts to insubordination, and is inconsisteut with his dutles to his mas- 
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ter, Is a good ground for hls discharge. But In determinlng this question réf- 
érence must always be had to ttie contract, the nature and c'haracter of the 
business for which the servant was employed, and the command itself. What 
might be regarded as insubordination in a servant employed iu one capacity 
might not be so regarded of a servant of another. ïherefore the question is 
one of fact for the jury." 

There was no error in the action of the trial court in submitting 
the question of reasonableness of the order to the jury. 

The court, however, went further than this and, at the request of 
the plaintifï, instructed the jury as follows: 

"If the jury flnd from the évidence that the officers of the eompany in giv- 
ing Bralnerd Eorison tlie orders contained In the letter of July 22, 1002, acted 
in bad faith, and for the purpose of getting rid of Brainerd Ilorison, tlien 
hls diseharge, because of his refusai to carry ont the said orders, was un- 
justiflable." 

This charge was erroneous. A master has the right to give rea- 
sonable orders to a servant, even though he knows the work required 
is distasteful. He may give them with the expectation that the serv- 
ant will leave his employment rather than obey. He may even give 
them for the express purpose, as stated in the charge, of "getting 
rid" of the servant. The motive of the master in giving the order 
is not important. Whether the order is reasonable is ail important. 
A servant is bound to obey reasonable orders given in bad faith. He 
is not boimd to obey unreasonable orders given in good faith. 

As a new trial must be had by reason of this misdirection, we think 
it unnecessary to consider the other spécifications of error. 

The judgment is reversed. 

WARD, Circuit Judge (concurring). I agrée vi^ith the opinion of 
the court in this case, but go further, and think that a verdict should 
hâve been directed for the défendant. There was no dispute about 
the facts connected with the order given to the plaintifif to go to 
Mexico, his refusai to go, and his discharge by the défendant. Thèse 
facts were ail evidenced in written communications. It seems to 
me that the order to the plaintifif to go to Mexico and report on the 
company's property there was clearly within the contract of employ- 
ment and reasonable. Most of the things which he was required to 
do after arrivai involved reports as to the condition of its property 
which it was very natural for the défendant to want and which any 
intelligent person could make. If the plaintifï was not qualified to 
do some of thèse things or was not sufficiently equipped by the de- 
fendant to do them, he could not hâve been lawfully discharged for 
not doing them. The question of the reasonableness of the order in 
respect to thèse particulars would arise only if the défendant had dis- 
charged the plaintifï for not performing them, but he was discharged 
for refusing to go to Mexico at ail, and I think there was no justifica- 
tion for his refusai. 
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ROWI/BX V. J. F. ROWLEY CO. 

(Circuit Court of Appeals, Third Circuit. May 1, 1908.) 

No. 44. 

1. Teade-Names— Use dp Name— Peaud. 

While every man Is entitled to use liis own name in connection with lils 
business, equity will not permit its use in such a manner as to perpetrate 
a fraud. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Ti'ade-Marks and 
Trade-Names, § 84.] 

2. Same— Injuîvction— SooPE or Relief— Expianatoby Description. 

Complainant's président, having built up a business in tlie manufacture 
of artiflcial legs under bis own name, wbich were widely known as 
"Rowley" legs, transferred his business and good will to complainant, 
after whicli défendant, wbose name was also Rowley, embarked in the 
sanie business, and advertised bimself as manufacturing "Rowley" arti- 
flcial legs. Held, that an Injunction restraining défendant from any use 
of the name "Rowley" in the manufacture of artiflcial limbs was too 
broad, and should hâve been limited to the use of the name without some 
e.xplanation which would prevent déception. 

[Ed. Xote.— For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 84.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 154 Fed. 744. 

John H. Roney, for appellant. 
Frank Ewing, for appellee. 

Before MOODY, Associate Justice of the Suprême Court, and 
DALLAS and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The appellee was complainant and the 
appellant was respondent in a suit in .equity to restrain unfair com- 
pétition in the manufacture and sale of artificial legs. The case was 
heard upon pleadings and proofs, and thereupon the decree now ap- 
pealed from was entered, as follows: 

"And now, November 13, 1907, this cause came on to be heard and was 
argued by counsel, and thereupon, upon considération thereof, it is ordered, 
adjudged. and decreed that a perpétuai injunction be granted in this cause 
against the said défendant, his agent, employés, servants, or by any one act- 
ing in his behalf, restraining him and them from mailing and selling any 
artiflcial limbs in Imitation of the goods made and sold by the plaintiflC in 
which the dress, covering, or appearance is such that it would lilcely deceive 
the public or prospective purchasers, from using as samples In selling goods 
any of the plaintiff's make of goods or any goods so made in imitation of 
plaintiff's goods as would deceive the public or prospective purchasers ; froin 
mailing létters or circulars such as would deceive the ordinary purchasers 
into believihg that the defendant's goods were the plaintlfï's goods ; from tbe 
use of tlie name 'Rowle.y' with or without initiais in any manner whatsoever 
in the manufacture or sale of artiflcial limbs, or doing any other thing what- 
soever that would tend to confuse the gênerai public or prospective purchasers 
jnto believing that the goods made or sold by the défendant were the goods 
of the plaintiff. * * * " 

When the cause came on for argument hère, the appellant's counsel 
witlidrew ail objections to this decree other than that (as averred) there 
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was errôr in its award of an injunction restraining the défendant 
"from the use of the name 'Rowley,' with or without initiais, in any 
manner whatsoever, in thê manufacture or sale of artificial limbs" ; 
and the validity of this single objection is the only matter now for dé- 
termination. 

The right of every man to his name is indisputable, though equity 
will not permit its use in such manner as to compass a fraud. No 
one, it is true, should be allowed so to employ it as to convey to the 
public the notion that his goods are the goods of another ; but in com- 
pletely depriving this appellant of the use of his own name we think 
the court below went too far. The rights of the two parties ought to 
hâve been reconciled by allowing the use but requiring it to be ac- 
companied by an explanation which would avoid déception, "so as to 
give the antidote with the bane." Herring-Hall-Marvin Safe Co. v. 

Hall's Safe Co. et al., 28 Sup. Ct. 350, 52 h. Ed. . The défendant 

below has a right to carry on the business of manufactùring artificial 
limbs in his own name, and, though the abuse of that right must be 
prevented, its exercise should not be absolutely prohibited. Croft v. 
Day, 7 Beav. 84. We are not unconscious of the difficulty there may 
be in prescribing the précise terms of the explanation which, in view 
of ail the cîrcumstances, should be attached to the appellant's use of 
the name "Rowley," but it is a difficulty that, in the first instance at 
least, can best be dealt with (after a further hearing, if desired) by the 
court below ; and the solution of which may be aided, we think, by con- 
sidération of the cases of Singer Mfg. Co. v. June Mfg. Co., 163 U. 
S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118, Hvgienic Fleeced Underwear 
Co. V. Way, 137 Fed. 593, 70 C. C. A. 553, and especially Herring- 
Hall-Marvin Safe Co. V. Hall's Safe Co., supra. 

Solely upon the ground that there was error in restraining the ap- 
pellant from using his own name "in any manner whatsoever," in- 
stead of "allowing the use, provided that an explanation is attached," 
the decree of the Circuit Court is reversed, and the cause will be re- 
manded to that court for further proceedings to be there taken in ac- 
cordance with this opinion. 



THE MONTERET. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 
No. 194. 

1. Collision— Steamer and Pilot Boat— Rules Governing Navigation'. 

A steamer and a pilot boat wlilch hâve agreed to corne to a staiidstill, 
so that the pilot boat's yawl may bring a pilot to the steamer, are not 
navigating on independent courses, and the statute créâtes no presumption 
that one is the privileged and one is the bnrclened vessel, and deflnes no 
course of navigation to be followed by either. It is a case of spécial 
cîrcumstances in which the vessels are co-opRrating in au agreed ma- 
neuver, and each is bound to act prudently toward the agreed end. 

2. Same— Négligent Navigation— Mutual Fault. 

The sinijing of a schooner pilot boàt at sea in 'the night by being run 
down by a steamer on board which she had agreed by signal to put a 



S6 IGl FEDERAL EEPORTBK. 

pilot held due to tlie fault of both vessels, neither of wliich was properly 
attentive to the movements of the other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 52.] 

Appeal from the District Court of the United States for the South- 
ern District of New Yorlc. 

P'or opinion belovv, see 1.53 Fed. 935. 

Carter, Ledyard & Milburn, Edmund h. Baylies, and W. J. Taylor, 
for appellant. 

Wing, Putnam & Burlingham and Harrington Putnam, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. A collision occurred about 4 a. m. Decenv 
ber 15, 1906, between the schooner-rigged pilot boat Hermit and the 
steamer Moftterey, after an agreement had been reached between the 
vessels that a pilot should be received on the steamér's port side. The 
steamer struck the starboard side of the pilot boat about amidships near- 
ly head-on, causing her to sink in about five minutes, ail on board be- 
ing saved by the yawl. 

The Hermit while cruising on her station, with a fresh breeze from 
the southeast, was hove to on her starboard tack heading E. by S., with 
her masthead light showing ail around the horizon and her side lights 
burning, but screened. About 3 :30 a. m. she discovered the masthead 
light of a steamer to the southward and eastward, and immediately be- 
gan to show her torch. The steamer answered with a blue light, and 
the Hermit wore around to the northward until she got on a course 
S. by W. % W., when she uncovered and showed red light to the 
steamer. In the meantime the steamér's red light and a ladder light 
'on her port side had becorne visible. After holding this course for 
about seven minutes, the Hermit again wore around to the northward 
on a hard aport wheel, which shut out her red light from the steamer, 
and, as the booms jibed over, she uncovered her green light, and main- 
tained a course approaching the course of the steamer for four or five 
minutes, showing her masthead and green lights, during which time 
almost ail her crew were engaged in launching the yawl on her port 
side with her sails between them and thé steamer. The Monterey, com- 
ing up the coast on a N. by E. course, saw the pilot boat's torch about 
3:30 a. m., answered with a blue light, and gradually hauled in to a 
N. NW. course, which she held steadily for about 10 minutes before 
the collision. She saw the red light of the pilot boat and no other light 
itntil suddenly her green light appeared close aboard on the port bow. 
Seven minutes before the collision she was proceeding at fuU speed of 
10 knots and at 4:05 on seeing the green light slowed, and at 4:06 
went full speed astern, and put her helm hard aport, thé collision occur- 
ring between that time and 4 :08, when her engines were stopped. The 
pilot boat attributes the collision to a rapid change of course by the 
steamer under a starboard helm, while the steamer attributes the colli- 
sion to the attempt of the pilot boat to cross her bows, and to her fail- 
ure to show proper lights. No signais of alarm were given by either 
vessel to the other, and it is évident that neither discovered the prox- 
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imity of the other until tlie collision was inévitable. The district judge 
found the pilot boat solely at fault, and dismissed her libel. 

It is difficult to imagine how such a collision could hâve occurred 
without the fault of both vessels ; for vessels sailing on courses the 
steering and sailing rules seek to prevent collisions by defining one as 
the privileged vessel and requiring her to keep her course and speed 
and one as the burdened vessel and requiring her to keep eut of the vvay. 
In a collision between such vessels, the burdened vessel must be held 
at fault, unless the privileged vessel has violated her statutory duty. 
But a steamer and a pilot boat which hâve agreed to come to a standstill 
so that the pilot boat's yavi^l, may bring a pilot to the steamer are not 
navigating on independent courses at ail. The statute créâtes no pre- 
sumption that one is the privileged and one is the burdened vessel, 
and defines no course of navigation to be followed by either. It is a 
case of spécial circumstances. The vessels are co-operating in an 
agreed maneuver, and each is bound to act prudently toward the 
agreed end. In this case, as the pilot boat intended to come to a stop 
about a mile ahead and on the port bow of the steamer, it is évident she 
could not hâve been vi'atching the steamer's movements. On the other 
hand, if the steamer had observed the pilot boat, she would bave come 
(as it was her duty to do) to a stop or to a very slow speed at a safe 
distance from her. 

The pilots testify that their masthead light was burning, and con- 
tinued to bum until it was submerged. As they are compelled by law 
to carry this light, and it is their distinctive sign, on the display of 
which their living dépends, and as it shows ail around the horizon and 
can be seen from any part of the deck, we find that it was set and 
burning. There is no dispute that the green light was burning, and 
the pilots testify that it was uncovered as soon as in wearing around 
the booms jibed over so that it would be visible to the steamer. This 
was a natural thing to do, and we find it was done. The diagram sub- 
mitted by the claimant of the movements of each vessel for seven min- 
utes before the collision shows that the green light would hâve been 
visible to the steamer for more than three minutes before the collision. 
Both thèse lights should hâve been seen by those on the steamer, and 
would, if seen, hâve advised them of what the pilot boat was doing. We 
are confirmed in this conclusion about the pilot boat's lights by the very 
unsatisfactory testimony on the subject from the steamer. In the fîrst 
place, no one of the witnesses examined from the steamer saw the 
pilot boat's masthead light at ail, nor the green light until the collision 
was inévitable. Nor did anyone, see her torch light, except the second 
ofïîcer, who says he saw it twice, and the master, who saw it half a 
dozen times. Giacche, the lookout on duty from midnight to 4 a. m., 
saw the red light 10 to 15 minutes before he left the watch on the port 
side, and no other light at ail. Ranier, who relieved him at 4 a. m., 
saw the red light and no other light. Stuart, the quartermaster on 
duty at the wheel, says the pilot boat was reported at a quarter of 4, 
and the only light he saw was the green light a little on the port bow, 
not over a ship's length away. Van Sicklen, who relieved him at 4 
a. m., says he saw the red light on the port side about two minutes to 4, 
and then the green light. Korn, third officer, on watch on the bridge 
161 F.— 7 
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frotn midnight to 4 a. m., saw the pilot boat's torchlight about 3:35, 
afterwards saw the red light, and at eight bells lost the red lig;ht. 
Banvard, second officer, who relieved him at 4, saw the green light, 
and no other. Smith, the master, who had been on duty for nine 
hours, saw the torchlight about -3:30, and half a dozen torches in ail; 
saw the red light and then lost it ; next saw the green light about the 
same bearing as the red light, oh the port bow, just before collision. 
Mackie, second assistant engineer, in charge until 4 a. m., got a fuU 
speed bell 3 :53, slow 4:05, when he went up on the main deck, and saw 
the green light about a ship's length away on the port bow. Mehlman, 
first assistant engineer, relieved Mackie at 4 :05, got fuU speed astern 
4 :06 and stop 4 :08. The entries in the ship's logs give confirmation 
of the négligence of those on the steamer. 
The scrap log states : 

"3:50. Pull ahead; pilot boat on port bow showlng red light. 

"4:00. Slow. 

"1:05. Pilot boat No. 7 shoSYCd a green light; put both englues full speed 
astern." 

The ship's log states: 

"3:50. Full speed ahead. 

"4:00. Slow; pilot boat on port bow showing red light. 
"4:05. Pilot boat 7 showed a green light; whcel hard aport and both en- 
glues full speed astern." 

The engineer's log states : 

"3:52. FuU speed. 4:05, a. m. slow bell; full astern 4:06; stop 4:08." 

It will thus be seen that nothing whatever was said either in the 
scrap or the ship's log about any failure of the pilot boat to show her 
masthead light or about any time during which ail lights disappeared, 
upon which circumstances the steamer's witnesses laid great stress. 
The ship's log reads as if the red light had not been seen before 4, 
whereas the scrap log shows that it had been seen at 3 :50, and as if 
the engines had been slowed immediately on seeing the red light (as 
they should hâve been), whereas the scrap log shows they were not 
slowed for 10 minutes after. The engine room log shows that, instead 
of going from slow ahead at 4 to full speed astern at 4 :05, the engines 
Were first put at slow 4 :05, and full speed astern 4 :06, the loss of a 
minute when collision must hâve been inévitable. 

This collision took place just about the change of the watch, and 
the conclusion is irrésistible that those on board the steamer who ought 
to hâve been diligently observing the pilot boat were not doing so. 

The decree is reversêd, with costs, and, both vessels being held at 
fâult, the District Court is directed to enter a decree in favor of the 
libelants for half damages, with an order of référence. 
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MORSE DEY DOCK & REPAIE CO. v. SBABOAED TEANSP. CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1008.) 

No. 200. 

1. CONTKACT.Ç— DeFAULT IN OOMPLETION 0¥ WOBK— PROVISION JOB LlQUIDATED 

Damages. 

A provision In a contraet for making altérations in a sbip for liquidated 
damages for failure of ttie contractor to complète the work by tbe time 
fixed is uot waived nor modilled by a furtlier agi-eement for changes in 
the spécifications or extra work not necessarily requiring additional time, 
and when none was at the time asked or provided for. 

2. Same — CoNTEACT FOK Alteeation op Vessel— Eefect of Owner's Dbl.\y in 

FURNISHING MACHINEBY. 

IJnder a contraet for making altérations in a vessel containing a pro- ' 
vision for the payment by the contractor of liquidated damages for each 
day's delay in completion of the work beyond the time fixed, and which 
required the owner to fumish certain machinery to be installed, where 
It was furnished so late that the contractor could not hâve completed the 
work in time, the owner cannot insist on a strict enforcement of the con- 
traet by claiming that its own default made no différence, but the con- 
traet time for completion must be treated as extended for a sufflcient 
length of time to permit the installment of the machinery after It was 
furnished, even though the contractor eould not hâve Installed it before if 
it had been delivered in time, and damages ean be recovered only for 
delay beyond such extended time. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 154 Fed. 90. 

Armstrong, Brown & Boland and P. M. Brown, for appellant. 
Rumsey, Sheppard & Ingalls, Melville E. Ingalls, Jr., and John S. 
Sheppard, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The respondent desired certain altér- 
ations made in its ship, the John A. Briggs. It accordingly prepared 
spécifications of the work required and sent them to the Hbelant. 
The hbelant responded with the following proposai dated September 
5,1906: 

"We hereby agrée to faithfully carry out and complète ail the altérations 
and repairs to ship .Tohn A. Briggs, as set fortb in spécifications dated New 
York, August .30th, lOOG, and to abide by ail the conditions expressed or im- 
plied therein for the sum of eight thousand five hundred and ninety-six 
($8,.596) dollars, and to complète the work in thirty-five (35) running days from 
the time of delivery of the ship at our yard, or pay to her owners, the Sea- 
board Transportation Company, as liquidated damages and not as penalty, the 
sum of flfty dollars (.$50) per day for each and every day during which com- 
pletion shall be delayed." 

The respondent accepted this proposition, and the ship was de- 
livered on September 7, 1906. On September 16, 1906, the parties 
agreed to modify the contraet by installing hawse pipes in place of 
the hoisting gear and anchor tables required by the spécifications at 
an additional cost of $138. The respondent also ordered certain 
extra work amounting in the aggregate to $661.98. According to 
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the terms of the contract the work should hâve been completed on 
October 12, 1906. It was not in fact completed until November 15, 
1906^ — 34 days thereafter. The respondent deducted from the Hbel- 
ant's bill $1,700 — being the liquidated damages stipulated in the con- 
tract — $50 per day — for the 34 days' delay. And the only matter in 
controversy hère is whether the respondent is entitled to thèse hqui- 
dated damages. 

While admitting the delay, the libelant urges two reasons why the 
liquidated damage clause should not apply: (1) The contract was 
changed. (3) The respondent failed to fulfiU its part of the contract. 
The only change made in the contract was in substituting the hawse 
pipes for the hoisting gear. This change was unimportant, and it is 
manifest that the parties in making it did not intend to modify the 
time provision in the contract. The libelant, having agreed to make 
the change without requiring additional time, cannot now urge it as 
an excuse for the delay. ' The extra work ordered might hâve been 
donc at the same time as the contract work and involved no delay in 
the latter. And the fact that this extra work was donc in no way 
relieved the libelant from its obligation to complète the vessel within 
the stipulated time. But the question whether the respondent ful- 
fiUed its part of the contract and is in a position to claim damages 
for the delay is a more, serious one. It was the duty of the respond- 
ent to furnish the windlass to be installed in the vessel. The instal- 
lation of the windlass required about eight days' time. And yet the 
respondent only furnished it on October 11, 1906 — the day before the 
time limited for the completion of the work. Whatever may then 
hâve been the state of the work it was obviously impossible to com- 
plète it in time. 

The respondent urges, however, that its delay was immaterial — 
that a strike at the libelant's yards, and not the nondelivery of the 
windlass, was the real cause of the delay. The respondent aiso points 
out that the boiler to be connectedwith the windlass was not obtained 
by the libelant until some 10 days after the delivery of the windlass. 
And so the respondent urges that the delayed delivery of the wind- 
lass made no différence — that the same delay would hâve taken place 
had it been delivered earlier. The respondent's contention is based 
upon an assumption which it had no right to make. The respondent, 
seeking to enforce the damage clause in the contract, must show that 
it lived up to the contract itself. It cannot assume that its failure to 
perform its obligations made no différence. It is impossible to say 
what might hâve happened had the conditions been différent. It can- 
not be said that, if the libelant had received the windlass earlier, it 
would not hâve made greater eiïorts to hasten the work. The re- 
spondent seeking to enforce the contract cannot recover damages for 
delay which may hâve been occasioned by its own default. 

Had the failure of the respondent to deliver the windlass been the 
cause of ail the delay — had the work been waiting for the installation 
of the windlass when it was delivered — the default of the respondent 
would undoubtedly hâve constituted a complète waiver of the time 
provision in the contract. As clearly stated by the New York Court 
of Appeals in Daunat v. Fuller, 120 N. Y. 558, 34 N. E. 816 : 
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'■It is a well-settled rule that, where one party demands strict performance 
as to time by another party, he must perform his part, and a fallure on his 
part of the conditions which are required in order to enable the othcr party 
to perform on liis part, and a failure on the part of tlie party demanding per- 
formance to do the preliminary worlc required to enable the other party to 
complète the work within the time llmit, opérâtes as a waiver of the time pro- 
■vision in the contract." 

This case, however, does not come strictly within the rule. The 
delay of the respondent in delivering the windlass did not prevent 
performance by the libelant of those things required by the contract 
not connected with its installation. Had the libelant done its part, the 
work should hâve been completed within about eight days after the 
windlass was delivered. But the libelant took some 36 days more. 
For this additional delay the respondent can in no way be said to be 
responsible. It was undoubtedly caused by the strike. Consequently, 
while the circumstances are not such that the delay of the respondent 
operated as a waiver of the time provision in the contract, it did 
operate as an implied agreement extending the time sufficiently to per- 
mit the installation of the windlass. The case should follow the dé- 
cision of the Suprême Court ift McGowan v. American Tan Bark Co., 
121 U. S. 600, 7 Sup. Ct. 1329, 30 L. Ed. 1027 : 

"The contract bound the défendants to supply the machinory, and set it 
up on the boat within 60 days. It is too plain for argument that the failui'e 
of the plaintiff to hâve the boat ready would excuse the défendants froni 
strict compliance wlth this part of the contract. If the défendants proceed 
thereon under the contract, they were bound to complète the work within 
the time contemplated by the original agreement, and such additional time 
as was lost by the delay in the construction of the boat. There is nothing to 
show that the machinery could not hâve been erected within 60 days after 
the boat was ready to receive it. The parties treated the contract with full 
force except as to time within which it was to be performed, and the work 
was done, and payments made under the contract as thus extonded in time." 

Of the delay of 34 days in the completion of the work, only 27 
days are attributable to the default of the libelant. Consequently 
of the $1,700 retained by the respondent it has no right to more than 
$1,350. 

The decree of the District Court is reversed, with costs, and the 
cause is remanded, with instructions to enter a decree in favor of 
the libelant for $350 damages and costs. 
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THE EDITH BEARD. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No. 228. 

Collision— TuGS with Tows Meeting— Mutual Faults. 

The tug Beard, passing eastvvard through the channel between Shooter's 
Island and Staten Island with a dredge in tow on a hawser, and the tug 
Winnie, passing westward with two canal boats on her port and one on 
her starboard side, both held in fault for a collision between their tows ; 
the Beard for failing to keep near the right-hand side of the channel. 
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whlch is 600 feet wide, and the Winnle for inattention to a meeting 
sehooner and for failure to give tlie bend signal required by rule 5 of 
the Inland navigation rules (30 Stat. 96, c. 5 [U. S. Comp. St. 1901, p. 
2882]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 40, 
200-202. 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 030.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Mr. Hyland and Nelson Zabriskie, for libelant. 
Sutherland D. Smith, for the Edith Beard. 

Robinson, Biddle & Benedict (William S. Montgomery, and Roderick 
Terry, Jr., of counsel), for the Winnie. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court for the Southern District of New York, entered August 
20, 1907, awarding damages to the Hbelant for injury to his canal 
boat, Joseph Crandall, against the tugs Winnie and Edith Beard. The 
injury was occasioned by a collision which occurred in Shooter's Island 
Channel, which is about 600 feet wide and divides Shooter's Island 
from Staten Island. Previous to the collision, which occurred April 
7, 1906, at about 5 o'clock in the afternoon, the Edith Beard was bound 
east having in tow a steam dredgé on two hawsers 150 feet long, and 
back of the dredge a water boat also on two hawsers. Before enter- 
ing the channel the Beard sounded one long blast on her steam whistle 
and on sighting the Winnie, bound west, she gave one blast indicating 
her intention to pass port to port. The Winnie, bound west through 
the channel, had two light canal boats on her port side and one on her 
starboard side, the Crandall being the inside boat on the port side. No 
bend signal was blown by the Winnie. The tide was the last of the 
flood and what there vi'as of it was with the Beard and against the 
Winnie, but as it set towards the northeast the tendency was to sag 
the dredge toward the Shooter's Island shore. The wind was about 
west, the weather was clear. The Beard was followed by a schooner 
sailing free, or on the port tack. The Beard passed the Winnie, clear- 
ing the outside canal boat by about 50 feet. Soon after the schooner 
was sighted it became évident that she was endeavoring to oass between 
the Winnie and the Shooter's Island docks. As there was insufficient 
room for her to do this uniess the Winnie nioved ont nearer the center 
of the channel, the latter revei'sed her engines and backed, enabling 
the schooner to pass in safety, but by a very narrow margin. In ex- 
ecuting this maneuver the Winnie's stern was thrown to port and into 
the course of the dredge in tow of the Beard. As soon as the schooner 
had passed, the Winnie put her helni hard astarboard and endeavored 
to clear the dredge but fâiled to do so, the port corner of the dredge 
striking the stern of the outside canal boat with such force that she 
crowded the Crandall against the fenders of the tug and broke in six 
of her starboard planks. 
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The testimony was taken in open court. The schooner was not 
made a party to the action. We think the Beard was négligent in not 
keeping on the southerly side of the channel, especially in view of the 
fact that her large unwieldy tow was sagging towards the northerly 
side, where the Winnie's flotilla, approximately 100 feet in width, was 
to pass. In addition to this the Beard knew that the overtaking schoon- 
er, which had the right of way, was evidently intending to pass both 
tugs on the northerly side. The conduct of the Beard so limited the 
theater of opérations that a collision was the natural resuit. The 
schooner by taking in her booms barely scraped through between the 
Winnie's starboard tow and the docks and dredge struck the port 
tow before the Winnie could swing her free. The great weight of tes- 
timony is to the effect that the dredge, at least, was well over on the 
wrong side of the channel. If the Beard had been on the southerly 
side where the law required her to be, the collision could not hâve oc- 
curred. The district judge held the ÂVinnie in fault for not noticing 
the schooner until the vessels were almost in collision. We also 
think she was culpable in not giving the bend signal as required by in- 
land rule 5 (30 Stat. 96, c. 5 [U. S. Comp. St. 1901, p. 2882]), direct- 
ing a steam vessel, when approaching a short bend where the view 
is obstructed, to give one long blast of her whistle and, also, in failing 
to answer the long blast of the Beard. 

Counsel for the W^innie suggests that as the tugs exchanged pass- 
ing signais when they were between 600 and 800 feet apart the 
omission of the bend signal could not hâve affected the resuit one way 
or the other. We are unable to accède to this view. The rule requir- 
ing a bend signal is most wise and salutary, it was absolutely ignored 
by the Winnie who not only failed to initiate the signal but also failed 
to answer the signal of the Beard. We cannot say that this violation 
of the law did not contribute to the collision. As this court said in 
The Transfer No. 8, 96 Fed. 253, 37 C. C. A. 462 ; 

"This rule, literally construed, is imperative upon every steamer nearlng 
such short bend or curve, whatever may be her owu Intention as to future 
navigation after she shall hâve reached it." 

We cannot say that the Winnie's tow was improperly made up, but, 
as she was navigating an aggregation of boats practically 100 feet 
square in a narrow channel, she should hâve taken every précaution 
not only to inform approaching vessels of her own position but also 
to learn of their positions at the earliest practicable moment. In both 
respects she failed. We find no error in the record. 

The decree is afifirmed with interest and costs. 
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WATT V. CARGO OF LUMBER. 

(Circuit Court of Appeals, Second Circuit. Aprii 14, 1908.) 

No. 158. 

1. SiiippiNG— Bill op Lading— Riqht of Shipper to Dbmand. 

A shipper of goods on a vessel is entitled to a bill of lading tlierefor as 
a matter of rigiit ; l>ut, wliere the master claims demurrage for delay in 
loading, he bas the right to gire notice of the claim in, or by iudorse- 
ment upon, such bill, so as to charge a transférée with such notice. 

2. Same—Demueeage— Détention or Vessel by Légal Pkocess. 

A vessel is not entitled to demurrage for the time she is detained by a 
shipper by virtue of a légal seiziire, although on a claim which was uu- 
founded and subsequently dismissed, unless the proceeding was in bad 
faith or malicious. 

[Ed. Note. — Demurrage, see notes to Harrison v. Smith, 14 C. O. A. 657 ; 
Randall v. Sprague, 21 C. O. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

H. W. Goodrich, for appellant. 

Conway & Williams (J. Parlter Kirlen, Eustace Coiiway, and John 
M. Woolsey, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. August 24, 1905, the schooner Helen M. 
Atwood, under charter to deliver her cargo at New York, being 
about to sail from Mobile, the shipper demanded a bill of lading. 
Section 4 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445, 
[U. S. Comp. St. 1901, p. 2947]) makes the giving of a bill of lading 
stating certain particulars obligatory in the case of vessels trading 
between ports of the United States and foreign ports; but by virtue 
of long-established usage and without any statute a shipper is enti- 
tled to a bill of lading. It is a document of title, represents the goods, 
and is used commercially as security for advances. 

The master, claiming seven days' demurrage during loading, re- 
fused to sign a clean bill of lading, but was willing to sign one which 
incorporated, or by indorsement or otherwise gave notice, of his claim. 
He was quite within his rights in taking this position, because any 
transférée of the bill of lading without notice could insist upon dehvery 
of the cargo free of any claim for demurrage. 

August 25th the shipper libeled the vessel upon the ground that 
the master was about to sail away without delivering a bill of lading 
and so to convert the cargo to his own use. If the shipper had any 
right in the premises, it would hâve been for damages arising from 
the failure of the master to deliver a bill of lading; e. g., loss of in- 
terest on the advances that in the ordinary course of business could 
hâve been obtained on it. We do not think that carrying the cargo 
to destination in compliance with the charter, of which the shipper 
was fully advised, could be regarded as a conversion. It also appears 
that the shipper admitted that some demurrage was incurred in load- 
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ing, but denied liability for it on the ground that it was caused by the 
charterer's inspecter, as the court below subsequently found. 

The master made no effort to release his vessel, but laid at Mobile 
until September 12th, when, ail parties having corne to some arrange- 
ment, the vessel was released, proceeded on her voyage, and on arrivai 
in New York the master libeled the cargo for demurrage, but did not 
allège that the vessel was arrested in bad faith or out of malice. The 
court below decreed demurrage for 4^/» days, but refused to allow 
any demurrage for the time the vessel was in custody, and the libelant 
appeals. 

The question is whether the shipper's conduct in libeling the vessel 
was in bad faith or malicious, so as to take the case out of the gênerai 
rule that détention by virtue of a légal seizure on a claim subsequently 
dismissed créâtes no cause of action for damages. The Adolph (D. 
C.) 5 Fed. 114; Gow v. William W. Brauer Steamship Co. (D. C.) 
113 Fed. 672. It will be noticed that the dispute between the master 
and the shipper was about demurrage, and that they were both wrong ; 
the shipper denying that he was liable for any, and the master claim- 
ing 7 days, while the court below found 4^/9 days. The shipper ar- 
rested the vessel, claiming a clean bill of lading, to which he was not 
entitled ; but we do not think that he did so in bad faith or maliciously. 
The impasse was produced by the obstinacy of both parties. 

The decree is affirmed, with costs. 
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(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No. 202. 

LiiBEL AND Slandee— Action fob Libel — Sufficiescy of Complaint. 

A complaint in an action for libel, which sets out the alleged llbelous 
publication, is not demurrable, although it does not allège spécial dam- 
ages, unless the words used are incapable of any reasonable construction 
which will make them detamatory. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

W. D. Reed, for plaintiff in error. 

Wray & Callaghan (Albert A. Wray, of counsel), for défendants in 
error. 

Before I^ACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action of libel against the owner 
and the editor of a paper called Town Topics, because of the foUowing 
publication : 

"The sensation of the eountry 'round about where Amélie Rives-Chanler- 
Troubetskoi lives in her singularly independent way reached a climax when 
the interchange of two dispatches was made between Prince Pierre, her prés- 
ent husband, who is somewhere else than at home, and her former husband, 
,Tohn Armstrong Chanler, who is hanging around Charlottesville, Va. The 
flrst telegram read: 'Dur Amélie is ill — ^needs money — will you supply itî 
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Troubetskoi.' The answer came: 'It will be my pleaaure — how much? — 
Chauler.' Gossips say that Mr. Chanler Is constaiitly riding or driving with 
'Our Amélie,' and is to be seen sltting on the porches of the Rives mausion; 
that he makes 'Our Amélie' présents of silver and what-notfe, and is coutinu- 
ally earrying or sending flowers and cardlcs to ber. Moreaver, It is said that, 
when Prince Pierre is at the honse he and Chanler are bon camarades, huut- 
ing, tishiug, golflng and bobnobbing, llke two brothers." 

No spécial damages were alleged in the complaint, and the défend- 
ant demurred on the ground that it did not state facts sufficient to 
constitute a cause of action. The demurrer was sustained and the 
plaintiff appeals. 

Unless the words are incapable of any- reasonable construction which 
will make them defamatory, the demurrer should hâve been overruled. 
Press Pub. Co. v. McDonald, 63 Fed. 238, 11 C. C A. 155, 26 L. R. 
A. 53 ; Culmer v. Canby, 101 Fed. 195, 41 C. C. A. 302. We think 
that thfi article could reasonably be construed as holding the plaintiff 
up to ridicule and contempt. 

For this reason the case should be submitted to a jury to détermine 
the meaning of the words used, and the judgtnent is reversed. 



THE liYGJA. 

(Circuit Court of Appeals, Second Circuit. April 14, 190S.) 

No. 20S. 

1. Stiipptng— Time Charter Paisty— Use of Word "About." 

The word "about," used in a time charter in designatinj; the Iciistli of 
the term, is applicable to the term whether it be over or uiider the exact 
term stated, and. if the voyage terminâtes so near the end of tho fixed 
time as to make another voyage unreasonable, the chartcrer nmy deliver 
or the owner may withdravF the vessel, or, if another voyage is reason- 
able, the charterer may requlre It at the charter rate of freight. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
... 21-28.] 

2. Same— Termtnation op Ciiabter. 

A charter was for "about six calendar nionths," with a privilège of 
renewal to the charterer on notice for about six months more, which no- 
tice was given. The vessel completed the voyage she was theu on 50 days 
atter the expiration of the first six months, and entered upon another. 
Eeld, that the first term ended and the second began at that time, and not 
at the end of six months from tlie time the first began, and, that on the 
termination of the second voyage in New York sonie 30 days before the 
expiration of six months from the time it comnienced, the charterer was 
entitled to exercise an option given him by the charter party to redeliver 
the vessel in a European port. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 149 Fed. 896. 

Ralph James M. Bullowa, R. J. Bullowa, and Sutherland D. Smith, 
for appellant. 

Convers & Kirlin and J. Parker Kirlin, for appellee. 

. Before LACOMBE, WARD, and NOYES, Circuit Judges. 
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WARD, Circuit Judge. The Tweedie Trading Company chartered 
the steamship Rygja for a period of about six calendar months to be 
employed between, among others, ports in the United States ""Vor 
West Indies ^°Vot South America ^"^^/ov Europe. 

The charter party contained the foUowing clauses: 

"(4) That the charterers shall pay for the use and liiro of the said vessel, 
one thousand and twenty-five pounds sterling per calendar month, commeneinf; 
on and îrom the day of her delivery, as at'oresaid, and at and after the sanie 
rate for any part of month hire to contmue until her delivery, wlth clean holds 
to the owners (unless lost) at a United States, Gulf or Atlantic port, or a port 
in Europe at charterers' option." 

"(25) That the charterers shall hâve the option of continuing this charter 
for a further period of about six calendar months more on giving notice thert;- 
of to the owners or their agents one month previous to the expiration ot the 
flrst named term." 

July 13, 1905, the steamship was delivered at a port in Italy. She 
proceeded to New York, loaded for South America, thence to the West 
Indies, thence to New York, where she completed her discharge March 
4, 1906. The steamship, then loaded for South America, thence to 
Cuba, thence to New York, where she completed her discharge Au- 
gust 4, 1906. December 13, 1905, the charterer declared its option for 
a second term under clause 25. June 12, 1906, the charterer declared 
its option to redeliver the steamship in Europe, a privilège which the 
testimony shows was valuable. The master refused to load for a Eu- 
ropean port under charterer's orders, and the charterer brought this 
action for damages for ; the withdrawal of the steamship f rom its use. 

The question is did the second term begin at the end of the first six 
calendar months, viz., January 13th, or at the termination of the voy- 
age, March 4th. No commercial understanding or practice is proved, 
and the constructioi^. of the clause is a pure question of law for the 
court to décide. Charters for a fixed period involve from the nature 
of things considérable diffîculties because of the uncertainty as to the 
time voyages are likely to occupy. At the expiration of a fixed term 
the charterer is no longer entitled to possession. If in the employ- 
ment of the ship he Cverruns the term, he is certainly liable at the char- 
ter rate of freight for the overlap, and, if freights hâve risen, to the 
différence between ihe market rate and the charter rate in addition. 
If the last voyage of the vessel terminate so near the expiration of the 
fixed term that anoiher voyage cannot be made, the charterer either 
loses that time entirr-ly, or if he employs the vessel on another voyage, 
he does so at the rjsk of being liable for the increase of the market 
rate of freight for the overlap. A clause was inserted to cover over- 
laps like No. 4 in this charter, providing that the charterer should pay 
at the charter rate until delivery of the vessel at the return port. Judge 
Brown in a case of overlap construed such a provision to entitle the 
charterer to at least one round voyage of the character' contemplated 
in the charter at th* charter rate of freight, unless the delay was due 
to his own fault. The Straits of Dover Steamship Co. v. Munson (D. 
C.) 95 Fed. 690. In the case of an underlap he held, coUecting the in- 
tention of the parties from the whole document, that the charterer 
might employ the vessel on the shortest voyage contemplated by the 
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charter at the chartered rate of freight even if it was certain to over- 
lap the term. Andersen v. Munson (D. C.) 104 Fed. 913. 

In this charter the term is not an absolutely fixed period, but is 
"about six calendar months." The district judge restricted the ef- 
fect of the word "about" to the underlap. Doubtless in a charter con- 
taining a clause like No. 4 the word is not necessary because that 
clause accomplishes the same thing, Still we think the word "about" 
applicable to the term whether it be over or under six calendar months, 
and that, if the last voyage terminate so near the end of the fixed time 
as to make another voyage unreasonable, the charterer may deliver and 
the owner may withdraw the vessel, or, if another voyage is reason- 
able, the charterer may require it at the charter rate of freight. This 
leaves room for dispute in the case of an underlap as to what voyage 
is reasonablCj but that is a difficulty which cannot be avoided where a 
fixed term is not agreed upon. In this case, if there were no ques- 
tion of a second term, it could not be denied that the charter terminat- 
ed March 4th. The charterer having declared its option for a second' 
term, we think the further period began to run from March 4th. 

The claimant relies much upon the fact that the charterer declared 
its option to the second term December 13, 1905, just one month and 
one day before the expiration of the first six months. We do not think 
this proves an understanding that the term should necessarily end then. 
It is natural under such charters to give notice with référence to the 
fixed period because it is certain, while no one can tell exactly when 
voyages will terminate, whether they underlap or overlap the fixed 
period. Mr. Tweedie testifies that he acted in a spirit of caution, and 
the claimant certainly cannot complain of getting a longer notice than 
the charter required. 

The English cases cited are consistent with each other and with the 
foregoing views. In Bucknall Bros. v. Murray, 5 Com. Cas. 313, there 
was but a single term of about six calendar months which expired with 
an overlap for the last voyage ending at New York. The charterers 
contended that they had an option to redeliver the vessel in the United 
Kingdom. The court held that if they had such an option it could 
only be declared before the charter party came to an end. In Dene 
Steamshipping Co., Ltd., v. Bucknall Bros., repcfted in the same vol- 
ume at page 373, the charterer was held to hâve the right to send the 
vessel on another voyage before the six calendar months under the 
charter had expired, although the voyage was certain to overlap. Up- 
on the same principle a contrary resuit was reached in the Istok, 7 
Com. Cas. 190, where it was held that under a charter for 13 months 
the charterer could not send the vessel on a return voyage after the 
fixed period has expired. 

In the case before the court the voyage taken was a usual one and 
as it terminated March 4th, about one month and nine days was left 
of the second term when the steamship discharged August 34th, and 
the charterer was entitled to the benefit of its option to redeliver her 
at a port of Europe. 

The decree is reversed, and the court below isdirected to enter a 
decree for the libelant with a référence to ascertam the damages with 
interest and costs. 
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WILOOX et al. v. UNIÏED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. April 27, 1908.) 

No. 2,693. 

1. Jury— Tkial— NuiiBEB of Peremptoey Challenges. 

Under sections 2240 and 2247, Mansf. Dig. (Ind. T. Ann. St. 1899, §§ 
1.583, 1590), défendants tried together for a mlsdemeanor are entltled to 
but three challenges, and the challenge of any one of them must be count- 
ed against ail. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 31, Jury, i 612.] 

2. Criminal Law— Former Jeopardy— Estoppel by Verdict— Bueden on 
HiAt Who Assebts to Peove— Test— Idektity of Evidence. 

Where there are two actions between the same parties upon différent 
causes of action, and there is, or may be, a materlal issue that may not 
hâve been raised, lltigated, and decided in the action which bas gone to 
verdict, the burden is on him who asserts to prove by pleading or évi- 
dence that the issue, right, or matter in question was actually and nec- 
essarily litigated and determined in the earlier trial. 

The test of identity of issues is the identity of the évidence requisite 
to sustain them. 

(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 

ritory. 

R. A. Smith and Yancey Lewis, for plaintiffs in error. 
James E. Gresham, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. The plaintiffs in error, Wilcox and 
Ungles, were jointly indicted, tried, and convicted in the Indian Ter- 
ritory of maliciously disturbing the peace of the family of J. W. 
McCreary by threatening to fight and fighting in the vicinity of his 
résidence. They complain that the trial court allowed them but three 
peremptory challenges. The controUing statiites read: 

"The défendant is entitle<i to twenty peremptory challenges in prosecu- 
tions for felony and to three in prosecutions for misdemeanor." Mansf. Dig. 
Ark. § 2240 (Ind. T. Ann. St. 1899, § 1583). 

"When several défendants are tried together, tlie challenge of any one of 
the défendants shall be the challenge of ail." Section 2247 (section 1590). 

Act May 2, 1890, c. 182, § 33, 26 Stat. 96. 

The plain meaning of thèse provisions of tle law is that, if any one 
of the défendants challenges a juror, ail tlie défendants challenge 
him, and the challenge must be counted ajainst ail. When three 
challenges hâve been made, whether by one or several joint défendants, 
and whether jointly or severally, each défendant has had three chal- 
lenges, because the challenge of any one is the challenge of ail. Glass 
V. Commonweahh (Ky.) 26 S. W. 811 ; 1 Thompson on Trials, 40. 

The disturbance of the peace of which t'ie défendants were con- 
victed consisted of the assault and battery UDon Charles O. Shepard, 
townsite commissioner of the Choctaw Nation, in front of McCreary's 
résidence. Before the trial of this action the défendants had been 
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indicted, tried, and Wilcox had been acquitted of the offense of con- 
spiring to injure Shepard, an officer of the United States, on account 
of his lawful discharge of the duties of his office, under section 5518, 
Rev. St. (U. S. Comp. St. 1901, p. 3714). It is assigned as error 
that the Court of Appeals of the Indian Territory sustained the ad- 
mission of évidence by the trial court tending to show that Wilcox 
conspired with Ungles to commit the assault and battery upon Shep- 
ard, and its rejectiort of the indictment and verdict in the case for 
injuring him on account of his lawful discharge of the duties of his 
office. But the two offenses dififered in character, in their essential 
facts, and in the évidence necessary to establish them. In actions be- 
tween the same parties upon différent causes of action the burden is 
upon him who asserts it to prove that any issue involved in the later 
was litigated and determined by the earlier trial. The test of identity 
of issues is that the same évidence was indispensable to sustain each. 
^tna Life Ins. Co. v. Board of .Com'rs, 54 C. C. A. 468, 474, 117 
Fed. 82, 88; Board of Com'rs v. Sutliiï, 38 C. C. A. 167, 171, 97 Ked. 
270, 274; Southern Minnesota Ry. Extension Co. v. St. Paul & S. 
C. R. Co., 5 C. C. A. 249, 255, 55 Fed. 690, 696. The plaintifï in 
error, Wilcox, failed to bear this burden successfully. The fact that 
the jury acqtiitted him of the charge of conspiring to injure Shepard 
on account of his lawful discharge of the duties of his office did not 
establish the fact that they found that he did not conspire to assault 
and to injure hiin, and there was no other évidence of that averment. 
The verdict may hâve been founded on a finding that Wilcox con- 
spired to commit the assault, but that he did not do so on account 
of Shepard's discharge of the duties of his office. There was, there- 
fore, no error in the rejection of the former indictment and verdict, 
nor in the admission of the évidence that Wilcox conspired to commit 
an assault and battery upon Shepard. 

It is assigned as error that after one or two witnesses had testi- 
fied, and Shepard had denied, that just before the assault he had 
said, "You are a liar," the court refused to permit another witness 
to testify that Shepard's gênerai manner of speech was loud and 
threatening, for the purpose of proving that it was more probable 
that in this instance he. used, than that he did not use, the words 
charged. But the attempt was not to show that it was Shepard's cus- 
tom or habit to use: such words, but that it was his habit to speak 
loudly and threateningly, and évidence to that efïect was too remote 
and inconsequential for admission. 

There was no error ifl the trial, and the judgments of the courts 
of the Indian Territory are affirmed. 
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DEY TIME REGISTER CO. v. SYRACUSE TIME-RECOEDER CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 
No. 126. 

1. Patents— lNFHiîîGEMENT—WoEKM.iN's Time Recoeder, 

ïlie Dey patent, No. 524,102, for a workman's time recorder, is for an 
luiprovement only, and entitled only to a narrow construction ; as so 
construed held not infringed. 

2. Same— CoNSïRuoiioN op Claims. 

When a clalm of a patent is expliclt, the courts cannot alter or enlarge 
It. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 241.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

On appeal from a decree disniissing the bill of complaint which is 
founded upon letters patent No. 524,102, granted August 7, 1894, to 
John Dey for a workman's time recorder. The opinion of the Circuit 
Court is reported in 152 Fed. 440. 

Thomas W. Bakewell, Clarence P. Byrnes, and Clarence D. Kerr, 
for appellant. 

Howard P. Denison and WilHam W. Dodge, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The facts are so fully set out in the opinion 
of the Circuit Court that it is unnecessary to repeat them hère. It will 
therefore be sufficient for us to state, as briefly as may be, the reasons 
which lead us to the conclusion that the cause was properly decided. 
The patent is in no sensé a pioneer. It is unnecessary to explore the 
prior art to establish this proposition. The spécification offefs suffi- 
cient proof. The patentée there states that the invention pertains to 
the style of workman's time recorder shown in a patent granted to 
him September 34, 1889. He says: 

"The Invention consists in an improved reorganization of the recording 
mechanism and meang for operating the same, ail as hereinafter fully describ- 
ed and summed up in the cîaims." 

In other words the patent is for improvements upon existing ma- 
chines. It embodies no new idea, introduces no new principle of opéra- 
tion and accomplishes no fundamentally new resuit. Ail that it pur- 
ports to do is to produce the old resuit with greater speed, accuracy 
and economy, by reorganizing the old machinery. 

That a claim covering such an improvement is not entitled tb a broad 
construction is too obvions to require the citation of authorities. Suf- 
fîce it to say that the doctrine has recently been reaffirmed by the Su- 
prême Court in Cimiotti Co. v. Pur Refining Co., 198 U. S. 399, 25 
Sup. Ct. 697, 49 L. Ed. 1100, and Kokomo Fence Co. v. Kitselman, 
189 U. S. 8, 33 Sup. Ct. 531, 47 L. Ed. 689. 

That the patent in controversy did not even take "the last and suc- 
cessful step" is demonstrated by the fact that two months after the ap- 
plication for the patent in suit Dey applied for another patent for the 
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single roller improvement, similar to the machine ùsed by the défend- 
ant. This was No. 523,784, issued July 10, 1894. 

Although there are fourteen claims in the patent the first claim only 
is involved. It is as follows : 

"A workman's time recorder eomprislng time-piinting wlieels, a bancl mor- 
aWe longitudinal ly in eitlier direction in proximity to said printiiig vvliei'ls 
and tiaving a longitudinal row of consécutive numbers niarlied upon It. a 
manualiy operated lever controlling the movemeiit of said band, aud an index 
traversed by said lever and numbered to correspond to the band, and a platen 
actuated by said lever and pressing the band into contact with the time-print- 
ing wheels, as set forth." 

It will be observed that the second élément of the claim is "a band 
movable longitudinally in either direction in proximity to said print- 
ing wheels, and having a longitudinal row of consécutive numbers 
marked upon it." 

The fifth élément is "a platen actuated by said lever and pressing 
the band into contact with the time-printing wheels." 

Neither of thèse éléments is found in the defendant's machine. In- 
stead of a band moving longitudinally by the action of two rollers, 
the defendant's band is mounted on one roller and moves in a circle. 
Instead of a platen which lifts the suspended impression band up 
against the type wheels, the défendant, by proper mechanism, forces 
the type wheels down upon the paper band which is clamped upon the 
single roller or drum. 

In short, the défendant has dispensed entirely with one of the rollers, 
the longitudinally moving band and the platen. In place of ail this 
complicated mechanism it used a single roller and the substitution has 
compelled a reconstruction of the entire machine. The defendant's 
roller could not be substituted for the platen or one of the rollers of 
the patent, and accomplish any resuit whatever. 

The two rollers are not mentioned, in totidem verbis, in the claim, 
but they are there by implication. Without them the claim would be 
meaningless for no other way is described for securing the longitudinal 
movement of the band. Assuming, for the moment, that a valid claim 
could hâve been drawn, based upon the présent description and draw- 
ings, broad enough to cover the defendant's machine, it is enough for 
the présent litigation that the claim in controversy is not such a claim. 
No canon of interprétation can construe a combination claim in an im- 
provement patent to cover a structure which omits two of the éléments 
of the combination. 

"When a claim is explicit, the courts cannot alter or enlarge it." 
Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 27i, 34 L. Ed. 344. 

The decree is affirmed, with costs. . 
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STAFFORD et al. v. MORRIS et al. 

(Circuit Court, N. D. New York. April 11, 1908.) 

No. 7,059. 

1. .Patents— iNlTEINGEMENT—ClRCXJLAR-KNITriNG Machike. 

The Stafford and Holt patent, No. 759,928, for improvements In cir- 
cular-knitting machines by which each swinging throat cam is indepcn- 
dently moved while the machine is at work by its separate pattern chain 
for the purpose of produelDg fabrics of a large variety of patterns and' 
stltches, was uot anticipated, and, while covering a combination of old 
éléments, discloses patentable invention ; the combination being new with 
a new mode of opération and producing a new and useful resuit. Also, 
held infrlnged. 

2. Same— Invention— Evidence of Invention. 

The fact that the product of a machine made by a new combination 
of old éléments goes into gênerai use and displaces others is some évi- 
dence, of greater or less weight, that the new combination involved In- 
vention. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 39.] 

In Equity. Suit to restrain alleged infringement of United States 
letters patent No. 759,928, dated May 17, 1904, application filed Feb- 
ruary 27, 1903, for circular-knitting machines, and for an accounting.. 

Risley & Love, for complainants. 
Alfred Wilkinson, for défendants. 

RAY, District Judge. The défendants above named are users of 
the knitting machines alleged to infringe, which are made and sold 
by the H. P. Snyder Manufacturing Company, which company is de- 
fending this action. Hence I shall speak of that company as défend- 
ant. This will be understood. 

The alleged invention relates to improvements in circular-knitting 
machines, and in the patent it is illustrated as applied to multiple-fed' 
machines; that is, that several threads are shown as being fed at the 
same time to the needles. The patentées, Walter Stafford and Robert 
C. Holt, déclare that the particular purpose of the invention is to pro- 
duce a circular rib-knitting machine in which certain of the needles of 
one set — preferably, for instance, the dial-needles — can be made, some 
of them, to knit plain, others to cause a tuck-stitch to be made, and 
some to skip the thread delivered from the same feed to such needles 
successively and at the same révolution of the machine and by which 
any number of such stitches may be produced at the same point and 
by which the stitch may be changed from one to another kind or form 
at any point of the opération. They also say: 

"Where we speak of a needle making a 'tuck stitch' or 'welt stitch,' we wlsh 
to be understood as meaning that the needle is operated at that point In the 
opération to tuck the thread or to sltip the thread, though properly the stitch 
is not completed until combined with the succeedtng plain stitch formed by 
that needle, i. e., the needle is operated to take a thread wlthout castlng Its 
old loop or to miss the thread without casting its loop iustead of castlng an 
old loop over a new loop to form a plain stitch." 
161 F.— 8 
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The opération of the machine is described vvith great particularity. 
The patent has nine claims, six of which are in issue, viz., the second, 
fifth, sixth, seventh, eighth, and ninth. Thèse read as follows: 

"2. In a circular-knitting machine, a dial, long and sliort needles disposée! 
tlierein, a cain-plate, eams seated ttiereon providiug an inner and au outer hee!- 
path for tlie needles, said cam-plate being constructed in a séries of duplieate 
sectors, a throat-cam provided in eacli seetor and in eacli path, tlie said tliroat- 
cams being pivoted at one end and provided with a path for needle-heels there- 
through, means for adjnsting each tliroat-cam to operate in the making of a 
plain, a tuck, or a welt stiteh and to adjust adjacent needles of différent form 
to either of such positions, said adjustlng means comprising pattern-chains and 
operative connections between the pattern-chains and the throat-canis and 
means for operating the pattern-chains, in combination, substantially as de- 
scribed." 

"5. In a circular-knitting machine, provided with a dial, pattern-chains, 
means for operating the same, needles of différent length and a cam-plato 
provided with an annular groove for the heels of each set of needles, a 
(ilurality of throat-canis, each provided with a needle-heel groove therethrough, 
disposed in equal sectors of the cam-plate, one of such throat-canis being in 
the heel-path of each length needle and radially adjacent, the said throat- 
eams being adjustable to dispose adjacent needles to différent operative posi- 
tions to cause a plain, a tuck or a welt stiteh to be made by one or more 
needles in the opération of the machine, means for adjusting the throat-cams 
comprising operative connections between each and its proper pattern-chain, 
substantially as described. 

"6. In a circular-knitting machine, provided with a cylinder, a dial, pattern 
devices, means tor operating the same and a cam-plate provided with annular 
grooves for the heels of différent length needles, eams constructed witli heel- 
controlling grooves therethrough, pivotally mounted on the cam-plate in pairs 
adjacent to the radial Une between the center of the cam-plate and the yaru- 
feed, there being a yarn-feed for each such pair of throat-cams, said yarn- 
feeds, operative connections between each throat-cam and its proper pattern 
device to shift each throat-cam separately to dispose the through-passing nee- 
dles to skip or to take the yarn of the adjacent feed, in combination, substan- 
tially as described. 

"7. In a circular-rib-knitting machine provided with a cjdinder, a dial, 
a cam-plate provided witU inner and outer needle-heel grooves, pattern-chains 
and means for operating the same, a plurality of throiit-eams constructed with 
grooves therethrough for the passage of needle-heels, the said throat-cams be- 
ing seated one in the path of each needle and at différent radial distances 
from the center of the cam-plate, needles arranged with their heels in the 
inner and outer heel-grooves, operative connections between each throat-cam 
and its pattern-chain to shift each throat-cam to cause one interpassing needle 
to ship the yarn from tlie adjacent feed and a sueceeding needle to knit such 
yarn from the same feed, such needles being of a length to travel some in 
each of such needle-heel paths, substantially as déscMbed. 

"8. In a continuons rotary knittiug-machine i^rovided with a cylinder and 
eylinder-needles, pattern wheels and chains and means for operating the same, 
a dial with différent length needles interposed thereln, and a cam-plate, the 
combination of pivotally-mounted throat-cams arranged in pairs on the cam- 
plate there being one pair for each dupUcate seetor of the cam-plate, duplieate 
sectors of the cam-plate, means for adjusting the throati-cams independently 
of each other to either of their operative positions at any instant in the reV- 
olution of the dial to shlft the needies passing therethrough to their proper 
position in the making of a plain, a tuck, or a welt stiteh, said means com- 
prising operative connections between the pattern-chains and the throat-cams. 
In combination, substantially as described. 

"9. In a knitting-machlne, a plurality of yarn-feeds, a dial, needles of a 
plurality of forms therein, eams engaging the heels of each form of needle, 
a plurality of throat-Cams for each yarn-feed pivotally mounted to project or 
retract each needle independently to co-operate in making a plain, a tuck, or 
welt stiteh, operative means to project or retract the throat-cams, said means 
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comprising a pattern deviee and connections therefrom to eacli tliroat-oara, 
in combination, substantially as sliown." 

The patentées also expressly state that they do not limit themselves 
to tlie illustrations which they hâve made of their device, nor to the 
style of machine or number of cams and feeds exhibited as the ini- 
provement is capable of varions applications and in différent forms and 
positions without departure from the scope and spirit of the inven- 
tion. 

The following from the spécifications summarizes quite well the 
salient features of the invention : 

"Ëach throat-cam ean be moved while the machine Is at worli Ity its own 
separate connection with its own pattern-chain and independently of each 
other tliroat-cam. As eacli needie cornes to eacli tliront-cam it niay be ]n'o.iect-. 
ed so tljat it will cast oiï and malve a plain stiteh, or it niay be projected a 
lesser distance and a tuclc stiteh be made, or it may be withdvawn and not 
talce thread and permit the malving of a welt stiteh. Thèse cams may be 
moved in unison, and the needles against one set of cams ail malce the same 
kind of stiteh, or the cams may be moved op{)ositely, and thus malce différent 
stitehes, or some can be moved one way and some another, any one or more 
of the tweive throat-cams in any one of the three positions for any number 
of révolutions or part of a révolution of the machine. Each cam may be 
ehanged at any time in the opération to any one of its three possible positions. 
So, too, the needles. operated by thèse cams may be arranged in any desired 
way or with any desired space between theni, governed only by the radial 
spaces of the dial-plate. It will thus be seen that we hâve produced an ini- 
proved machine in which the stitehes formed by the needles may be ehanged 
in any desired manner by the disposition of the throat-cams during the opéra- 
tion of the machine, and it will be obvions that we hâve thus made it pos- 
sible to produce fabrics of a very large variety, grouping the possible kinds 
of stitehes according to any desired pattern." 

It is claimed, and is conceded, that this knitting-machine produces 
a fabric known as the "pineapple pattern," which had not been made 
before, and which it is impossible to make on any other machine of 
the circular-knitting variety. It is conceded that the varions éléments 
of the complainants' device or machine are old. but it is insisted that 
this is a new combination with novel features producing both a new 
resuit and some old rçsults in a new and far better v/ay. Of course, 
this is. not a new art. It may be said that it is "an old and a cfowded 
art." This fact does" not detract, however, from the merit of the pat- 
ent in suit, for to produce a new and useful resuit from a new com- 
bination of old cléments demands, ofttimes, a high degree of skill 
and mental conception. The prominent new feature in the com- 
plainants' patent and invention eonsists in the independent opération 
of the various swinging throat-cams at the right instant and at the 
right point for producing the pineapple stiteh, an entirely new stiteh 
in a rotary-knitting machine. 

In this art we hâve the stationary head machines and the rotary 
head machines. In both of thèse machines each swinging throat-cam 
has three distinct rriovements, according to the design of the pattern- 
chain. The throat-cams may be moved in the same direction, in di- 
rections opposite from each other, and towards each other. Each cam 
can be independently moved in the same direction or in opposite di- 
rections. The cams are automatically swung into position to make 
either one of the three stitehes, plain stiteh, tuck stiteh, and welt stiteh, 
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or any desired combination of thèse three stitches. This is a nevv op- 
ération and a new and improved resuit. We bave swinging throat-cams 
located on the under face of tbe dial in radial lines from the center of 
tbe dial with suitable mechanism for operating sets of cams, swinging 
throat-cams, and tbere is included in this construction tbe necessary 
éléments to produce the combination of the three stitches mentioned 
in a tubular knitted fabric, in the same course by the independent 
movement of each throat-cam. This was new. We bave the raised or 
"pineapple" stitch fabric, so called because of its resemblance to the 
outer surface of that fruit. The utility, marketability, and commer- 
cial success of the product is not denied. As already stated, we bave 
a new combination of old éléments with a différent or new mode of 
opération producing a new and useful resuit. 

This constitutes strong and persuasive évidence of invention. Mère 
mechanical skill was not adéquate for the undertaking. There was a 
mental conception with which was combined and utilized mechanical 
skill to provide means for carrying out and making useful this con- 
ception. Walter Stafïord, a witness for the complainant, said: 

"Q. 57. Please state in your own language the novelty which you claim 
exista in the patent In suit. 

"A. According to my understanding it consists in pairs of throated cams 
located in the cam circles on radial lines ; each cam being independently 
operated by the pattern devices, and thelr connection for independently con- 
trolling the needles in each set by meana of which the threads can be ac- 
cumulated and carried over and unlted to make the pineapple stitch. In this 
opération some of the needles accumulate the threads, and some of them are 
held from taking thread, and by this means pineapple-stitch fabric is con- 
structed. 

"Q. 58. Do you understand that the throated cam was broadly new at the 
tlme you perfected your invention? 

"A. I do not. 

"Q. 59. State what functions the throated cams performed In rotary-ljnitting 
machines prior to your invention? 

"A. They were used for making a welt or hem on knitted fabric ; that is 
when they came to the end of the garment, they were used to throw ail the 
needles of the dial out of action, and hold them out until a hem of sufficient 
length had been made by the cylinder needles, which when throwa in they 
unlted the stitcheâ to complète the hem which then would not ravel. In this 
class of machines there was but one row of cams and one length of dial 
needles. Thèse cams were operated by the pattern mechanism and its con- 
nection, as showu in the McMichael patent, and, perhaps, some others." 

On cross-examination the witness said that the throat-cam itself was 
old before the invention of the patent in suit, and that thèse throat- 
cams were in use in a machine having a single cam way or cam race 
both to projeet and retract the needles, and were there used to project 
the needles to tuck and to cast ofif and to retract them to welt. Also: 

"Q. Then if you took those old throat-cams and substituted them for ail the 
movable or pivoted cams shown In tlils blue print, wonld you hâve substantlal- 
ly the cam-plate of your patent in suit? 

"A. It might reguire some modifications of the cams, but, substantlally, I 
should say, 'Yes.' " 

This is not to be understood as a statement that ail the patentées 
did was to transfer the throat-cams from one machine to another, or 
to substitute throat-cams in place of pivoted cams, or plain swinging 
cams. There may be invention in transferring an old élément from 
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one place to another if donc to meet a new or novel exigency and 
serve a new purpose in its new spiiere of action, but more than that 
was donc hère, something very différent. We hâve a new arrangement, 
a new opération, and a new and useful resuit. The witness Stafford 
subsequently explained that the cams would hâve to be changed in 
shape and means provided to separately connect each cam, and that 
the pattern mechanism would hâve to be changed; in short, that means 
for independently operating the cams would bave to be provided. AU 
this Stafford and Holt did. The first and main défense is that in 1895 
and 1896 there was designed, completed, and operated for Snyder and 
Fisher a machine practically identical with the machine of the patent 
in suit ; that it was set up and operated for a short time, and its capa- 
bilities publicly exhibited and commented on. One George W, Bel- 
linger says that be talked about it with several persons, and he testified, 
among other things : 

"I think I said a number of times that Fisher had a great head on him to 
get a cireular machine that would make that fabric and one that would make 
so many différent styles." 

Also,, that others "brought up the subject of this machine and spoke 
about the remarkableness of it, and I acquiesced to it." There is no 
prêteuse that other machines were made like it, or that it was utilized 
or put to work, except for a short time to show what it would do, or 
that any goods were made with it and put on the market. The claim 
is that when it was completed, at an expense of hundreds of dollars, 
when it had shown its wonderful capabilities, had demonstrated its 
"remarkableness," had set ail who saw it to talking of its accomplish- 
ments, that it was packed away with the thought that at some time it 
might be brought out and utilized. In point of fact, it never was 
brought out or ultilized until used in évidence in this case long after 
complainants' patented machine had been put in opération and had 
produced an article which met with great demand and commercial 
success and, to an extent, drove other fabrics out of the market. While 
some five or six witnesses give évidence tending to support the con- 
tention, I cannot crédit it. It is too improbable. That an intelligent 
man would pack away, bide such a machine, one which, to an extent 
at least, would bave revolutionized the trade in such fabrics, with- 
out making and putting on the market any of the great variety of novel 
and attractive articles it was capable of producing, is simply incredible. 
And why was it that it was not brought out and put in opération 
when the complainants' machine first made its appearance? Why was 
this left to sleep in idleness? 

When complainants' machine came out, and the H. P. Snyder Com- 
pany, now defending this action, undertook to make a machine that 
would do the same work, instead of bringing forward this old ma- 
chine, which it says it had already made, Snyder & Co. worked for 
weeks, if not months, and produced a machine which would not work, 
would not do the work of complainants' machine ; but finally there 
was produced to the défendants' workmen, engagée on thèse machines 
in trying to make them work, a hand print, one made by pressing a 
paper down on the cams oï one of those cylinders Hke complainants' 
cylinders, and then there vC'as no further trouble. It is claimed that 
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Snyder & Co. obtained this hand print of the cam arrangement from 
one of complainants' machines in some way, opportunity being shown, 
and thus was able to copy complainants' machine. There is évidence 
tending to show that the cap or cyHnder carrying the cams alleged to 
hâve been made in 1895 or 189G is new and could not hâve been made 
at the time claimed. But, however that may be, it was admitted on the 
final hearing that this old machine produced by défendant will not do 
the work of complainants' machine, and this is évidence of a ma- 
terial and substantial différence. 

.This first défense is not established to my satisfaction and beyonc^ 
a reasonable doubt, as it must be. Barbed Wire Patent Cases, 143 U. 
S. 2Ï5, 285, 12 Sup. Ct. 443, 36 L. Ed. 154; Coffin v. Ogden, 18 Wall. 
120, 124, 21 L. Ed. 831 ; Cantrell v. Wallick, 117 U. S. 689, 695. 696, 
6 Sup. Ct. 970, 29 L. Ed. 1017. In this last case it is said (pages 695, 
696 of 117 U. S., pages 973, 974 of 6 Sup. Ct. [29 E. Ed. 1017]): 

"The burden of proof is upon the défendants to establish this défense, for 
the graht Of letters patent Is prima facie évidence that the patentée is the first 
inventer of the device described in the letters patent and of its novelty. 
Smith V. Goodyear Dental Vulcanite Co., &3 U. S. 480, 23 L. Ed. 9.52 ; Lehn- 
beutér v. Holthàus, 105 U. S. 94, 26 L. Ed'. 939. Not only is the burden of 
proof to make good this défense upon the party setting it up, but it has been 
held that 'every reasonable doubt should be resolved against him.' Coffin v. 
Ogden, 18 Wall. 120, 124, 21 L. Ed. 821; Washburn y. Gould, 3 Story, 122, 142, 
Fed. Cas. No. 17,214." , 

I am satisfied that Stafïord and Holt were the original and first in- 
ventors of the patented device, or knitting-machine in question, that it 
was not màde by H. P. Snyder Manufacturing Company, and that the 
combinatîôn discloses patentable invention. There is a long line of 
unbroken authority that patentable invention is frequently shown in 
a new combination of old éléments when a new and useful resuit is 
obtained. Seymour v. Osborne, 11 Wall. 541, 20 L. Ed. 33, per Clif- 
ford, J. ; Webster Loom Co. v, Higgins, 105 U. S. 580, 599, 26 L. Ed. 
1177; The Barbed Wire Cases, 143 U. S. 275, 13 Sup. Ct. 443, 36 L. 
Ed. 154; Keystone Mfg. Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 
38 .L. Ed. 103. 

In Seymour V. Osborne, supra, Mr. Justice Cliff^ord said: 

"Improvements in machines protected by letters patent may also be men- 
tioned, of a mueh more numerous class, where ail the ingrédients of the in- 
vention are old, and where the invention eonsists entirely in a new combination 
of the old Ingrédients, whereby a new and useful resuit is obtained, and 
many of them are of great utility and value and are just as much entitled to 
protection as those of any other class. Such a combination Is sufflciently de- 
scribed if the ingrédients of whtch it Is composed are named, their mode of 
opération given, and the new and useful resnlt to be accomplished pointed 
out, so that those skilled in the art and the piiblie may know the extent anâ 
nature of the clalm, and what the parts are which eo-operate to produce the 
described new and useful resuit." 

Scores of cases might be cited where this is declared. However, a 
mère aggregation of old éléments, eyèn with an improved final resuit, 
is not invention. When old éléments, each having a f unction of its 
own, are assembled into one device, and each there performs its old 
futiction in the old way, no one being qualified by the other, and the 
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final resuit is simply the combined resuit, several results added to- 
gether, there is no invention. But that is net this case. 

Se ail improvements in devices, or processes, or means for producing 
a given resuit, are not invention. In a new combination of old élé- 
ments there must be not merely an improved resuit or a new resuit, 
but a new mode of opération as well, and this should disclose more 
than the application of mère mechanical skill. The new combination 
of old éléments, the new arrangement of parts, and the new and béné- 
ficiai resuit are not per se invention. They are évidence of invention. 
Thèse facts are évidence from which the court may find the necessary 
mental conception, beyond the province of the skilled mechanic, which 
constitutes invention. Loom Co. v. Higgins, 105 U. S. 580, 591, 36 
L,. Ed. 1177, where it is said: 

"It may be laid down as a gênerai nile, though not perhaps an invariable 
one, that if a new comblnatiou and arrangement of known éléments produces 
a new and bénéficiai resuit, never attained before, it is évidence of invention." 

So the fact that the product of such a new combination of old élé- 
ments goes into quite gênerai use and displaces others previously used 
for the same or analogous purposes is some évidence of invention in 
the making of the new combination. It does not establish invention. 
It is merely évidence which may hâve very little weight, or it may be 
quite persuasive. Barbed Wire Patent Cases, 143 U. S. 275, 284, 12 
Sup. Ct. 443, 36 L. Ed. 154; Smith v. Goodyear D. V. Co., 93 U. S. 
486, 495, 23 L. Ed. 952 ; Magowan v. N. Y. Behing Co., 141 U. S. 332, 
343, 12 Sup. Ct. 71, 35 L. Ed. 781. The court should look to the 
state of the art at the time the patentées made their alleged invention, 
its progress and development, as well as at what the patentées actual- 
ly did in selecting and assembling the éléments of the new combina- 
tion, and then at the results accomplished. If it is established that me- 
chanical skill in that art and department of mechanics was not com- 
pétent to do ail that was done, and there is a new mechanical opéra- 
tion and new and useful results, then the court is likely to be convinced 
that there was a mental conception accompanied by application and 
exécution that amounts to patentable invention. And a presumption 
that there was patentable invention, as well as that the patentée was 
the first inventor, goes with every patent issued, and must be over- 
come by substantial évidence of some kind. American Sulphite Pulp 
Co. v. De Grasse Paper Co. (C. C. A.) 137 Fed. 660, 663. In that case 
the court said: 

"It seems to be thought tbat it was incumbent upon the complaiuant to 
establish by extrlnsic testimony that It Involved invention to take a lining 
from an open vessel where it was subjected only to boiling beat and compara- 
tlvely slight pressure and subject it to steam beat, tremendous pressure, and 
the action of varions gases engendered by the iDrocess ; but we do not so under- 
stand the law. The grant of a patent Is presumptive évidence that the pat- 
entée Is entltled to the monopoly fairly covered by his claims. He who as- 
serts to the contrary must prove his assertions. It Is only when the court, by 
bringing to its aid matters of common knowledge, is convinced that the pat- 
ent Is void on its face, that such proof can be dispensed with." 

It sometimes happens that this évidence appears on the face of the 
patent itself, but such cases are rare. Hère, to sustain défendants' sec- 
ond défense, want of patentable invention in view of the prior art, we 
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have some prior patents, but very little évidence in explanation of 
them. It has been held that prior patents will not be considered at ail 
in the absence of évidence explaining the opération of such patented 
devices. However, this rule ought not to be applied in cases where 
intelligent minds ought to be able to comprehend them ; that is, where 
they are self-explanatory. Hère some of the devices are, and some are 
not. The court cannot take judicial notice of the prior art on the 
question of the validity of the patent in suit, unless that prior art be 
in évidence, except as to matters of gênerai knovirledge, not even where 
that prior art appears and is fully disclosed and explained in the opin- 
ions of the court in prior litigations by the same plaintiflEs as to the 
validity of the same patent. American Sulphite Pulp Co. v. De Grasse 
Paper Co. (C. C. A.) 157 Fed. 660 ; N. Y. Belting Co. v. N. J. Rubber 
Co., 137 U. S. 445, 11 Sup. Ct. 193, 34 L. Ed. 741. 

I have examined the patents in évidence hère and the machines and 
their actual practical opération and the file wrapper of the patent in 
suit, and have arrived at the conclusion that the patent in suit discloses 
patentable invention. It is true that a considérable number of changes 
were made in claims and spécifications in the Patent Office. But the 
file wrapper discloses that the most of thèse changes related to mat- 
ters of description, the use of words to express ideas, and not to a 
change or substantial limitation and restriction of the true invention 
claimed in the first instance and finally allowed. It is also true that 
the patentées claimed some things that were not allowed, but it is in- 
cumbent upon a claimant in the Patent Office to include everything 
he conceives himself entitled to. That office is quite free, as a rule, 
to restrict and limit the claims as made in the first instance, but it is a 
very rare occurrence for it to suggest that they be broadened. What is 
not claimed, even if the omission includes patentable matter, is deem- 
ed to have been surrendered to the public. Keystone Bridge Co. v. 
Phœnix Iron Co., 95 U. S. 274, 278, 24 L. Ed. 344 ; Universal Brush 
Co. V. Sonn, 154 Fed. 665, 668, 669, 83 C. C. A. 414. 

This patent in suit is more than a mère extension, a carrying for- 
ward, of the ideas of the patent to Nye & Tredick, assignées of Frank 
A. Nye, No. 556,514 of March 17, 1896, for circular-knitting machine. 
That was directed more particularly to an arrangement of the cams 
and to a peculiar manner of adjusting the same, having in view the 
production of a fabric bearing on its surface a polka-dot design, a 
stripe, or a combination of the two. This invention comprised a séries 
of successively operating cams adapted to be set in différent positions 
relatively to each other to cause certain of said cams to knit ofif and 
the remainder to tuck and to be reversed as to their relative positions 
to knit off and tuck alternately; the object being to lay yarn of différ- 
ent colors to the needles in such manner as to cause certain stitches 
of one color to appear on the surface of the fabric of the prevailing 
color, and the resuit being a fabric of one color having on its surface a 
dot or point made of the stitch of the other color. This necessarily 
included the détails of construction and combination of parts there de- 
scribed and claimed. I have also examined the patent to Williams, No. 
688,275, the patents to McMichael and Wildman, No. 508,965, and 
No. 556,514, patent to Townsend, No. 539,837, but fail to find such 
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combînations and modes of opération in the prier art that it can be 
said the patent in suit was not a distinct advance in the art disclosing 
patentable invention. The Patent Office clearly had the whole prier 
art before it and gave thèse claims careful attention and considéra- 
tion. Te my mind the file wrapper of a patent, which shows that care- 
ful examinatien was made and due délibération had, is more persuasive 
on the question of patentable invention than one which shows nothing 
at ail. Of course, it is presumed that the Patent Office does its whole 
duty, but an ex parte examination of the prier art is not apt to be as 
thorough and exhaustive as one accempanied by an animated corres- 
pondence and discussion between the examiner and applicant. 

The third défense is that, conceding patentable invention, there is 
no infringement by the défendant. As already shown by quotation 
from the spécifications of the patent in suit: 

"Each tliroat-enm can be moved while the machine is at work by its owii 
■separate connection with its own pattern-chain and independently of each 
other throat-cam. * * * Eacli cam may be chansied at any time in the 
opération to any one of its three possible positions. * * * it -will be thus 
seen that we hâve produced au iniproved machine in which the stitclies formed 
by the needles may be changed in any desired manner by the disposition of 
the throat-cams during the opération of the machine," etc. 

The défendant, referring to this, says: 

"This opération cannot be performed by 'Defts.' Cam-Plate.' That machine 
does not hâve independent connections for each cam, and does not hâve a sep- 
arate pattern chain for each. The cams are connected np in jiairs (not inde- 
pendently) by means of studs (upwardly extending through slots in the cam- 
plate) to the little irregular plates of thin métal, called the 'cam-shiftins 
plates,' pivoted on top of the machine and connected each by a strap to a com- 
pound lever. . When each cam-shifting plate is moved, both of its cams are 
moved simultaneously. The opération of the cams cannot be changed while 
tlie machine is in opération. In fact, after the machine is set up to make 
one kind of fancy-stitch fabric, the opération of the machine cannot be chang- 
ed at ail. To make a diiïerent fabric, ail thèse cam-shifting plates would 
bave to be changed, and the cams connected up difCerently. Each machine as 
sent out of the shop is adapted to make one fabric only, and to change to an- 
other would require the services of an expert machine builder or adjuster 
and a reorganization of the aforesaid connections and operating mechanism. 
Défendants' machine bas only one pattern chain, which, by raising the spiudle 
and small dise more or less, gives a similar movement to each eam-sbiftiug 
plate and therefore to each pair of cams. Of course, the machine may be 
stopped, and a new chain substltuted (even then the new chain would move ail 
cams alike in pairs) ; but, unless the cams were properly roarranged and re- 
conuected to correspond with the new chain, jx^rfect confusion niight be in- 
troduced and a crazy-quilt sort of fabric produced. (See what Mr. Snyder 
said on this point, D. R. pp. 107, 108, A31 ; and Mr. Thrall, D. R. p. 81.) De- 
fendants' machine may be better or worse than the machine of complainants' 
patent, but is entlrely différent so far as this operating mechanism is con- 
cerned." 

As to the défendants' machine actually made and sold by H. P. Sny- 
der & Ce. defending this action, and used by the défendants abovc 
named, I think they hâve substantially ail the éléments of the patent 
in suit arranged in the same way to produce the same resuit. In- 
fringement cannot be avoided by mère changes in form, by making 
nonessential additions or substitutions, by adding another élément or 
substituting an équivalent for one or more of the éléments of the pat- 
ent, or by changes in mechanical appliances. Nor is infringement 
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avoided by putting out a machine constructed in accordance witli the 
patent and made to do its work by leaving off some part of themechan- 
ism easily added when it is évident the intention is to hâve it do the 
work of the patent, and it is actually used to do that work. 

The pattern chains of thèse machines, whether there be a multiple 
of chains or one single continuons chain, as I understand, must be pro- 
vided with links of différent heights. I cannot see that it makes any 
différence, so far as infringement is concerned, or any substantial dif- 
férence in the opération of the machines, whether the three links of 
différent heights are suitably and properly placed in a single chain, or 
several chains are used; each having the appropriate or necessary 
links. This is matter of choice, perhaps of convenience, and it may 
be of expense in construction; but, so long as the same substantial élé- 
ments are used, the combination and modes of opération are the same, 
and the same resuit is sought and obtained, there is infringement. 
Iligh links produce a plain stitch, low links produce the welt stitch, and 
the intermediate links produce the tuck stitch. Thèse chains or a chain 
are not the subject-matter of this patent. The "soûl," as it is express- 
ed many times, of the patent, the "méat in the cocoanut," is found else- 
where. While there must be operative means to project or retract the 
throat-cams which comprise a pattern device and connections there- 
from to each throat-cam, thèse may be varied, as the patent is not 
limited in this respect to any particular form. An examination of the 
machines and devices in actual opération and in parts, so far as ma- 
terial, leads me to the conclusion that infringement is made out. 

There will be a decree for the complainant, accordingly, and for an 
accounting, with costs. 



LAAS et al. y. SCOTT et al. 

(Circuit Court, E. D. Wisconsin. April 2, 1908.) 

Patents— Suit in Equitt to Obtain Patent— Presumption from Reitsal. 
In a suit under Rev. St. § 4915 (U. S. Ctomp. St. 1901, p. 3392), to obraiii 
the issuaiice of a patent denied by the Patent Office and the Court of Ap- 
peals of the District of Columbla after a heariiig in Interférence between 
the same parties, the décisions of such tribunals adjudging priority of in- 
vention to the défendant, are presumptively correct ouly, and that pre- 
sumption Is destroyed by proof that they were based on false and perjured 
évidence. 

Same— Pebsons Entitled to Patent— Priority oe Invention. 

Under our patent System, he wbo first arrives at a complète conception 
of an invention Is entitled to a patent tlierefor, nnless the interest of the 
public is compromised by his laek of diligence in demonstrating that his 
invention is capable of useful opération. As between two Inveutors of 
the same thing, the one who first reduces the dlscovery to i)ractlcal op- 
ération is deemed prima facie the true inventer without regard to the date 
of bis conception, but the earlier inventer may overcome such presumption 
by satisfactory évidence that he used due diligence to perfeet and utillze 
the invention, and actual réduction to practiee is préférable to that whieh 
Is constructive merely. 

[Ed. Note. — For cases in point, see Cent, Uig. vol. 38, Patents, §§ 113- 
123. 

Priority and continuance of public use of invention as affectlng patent- 
abillty. See note to Eflstman v.' Mayor, ete, of City of New York, 69 C. 
C. A. 646.] 
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3. Same— Réduction to Praoxice. 

When tlie Inventor who m flrst to cojiceive is also tlie first to rediice to 
practice wlthin the statutory iieriod, he is entitled to priority, altliough 
a junior iuventor may anticipate liiin by an earlier application for a 
patent, and may hâve Secured such patent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 113- 
123.] 

4. Same. 

In reducing an invention to practice, it is not necessary to prolong tlie 
test until its commercial value bas been established, but, if it accom- 
plisbes the end desired, it is a perfected invention, althougli it may prove 
of little or no commercial value. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 113- 
123.] 

5. Same— Pebson Entitled to Patent— Rail Anchob. 

Priority of invention of the devlce eovered by the Laas and Sponen- 
berg patent, No. 737,754, for a rail anchor or anti-creeper, designed to pre- 
vent the longitudinal niovement of the rails of a railroad traek, adjudged 
in favor of défendant John M. Scott, on évidence showing that he was not 
only the iirst to conceive the invention, but also the first to reduce It to 
practice. 

In Equitv. On final hearing. 
See 145 Fed. 195. 

This is a bill in equity in the usual fonn for the infringement of letters 
patent 757,754, issued to complainants April 19, 1904. Prayer for an injunc- 
tion and accounting. The device eovered by this patent is knovi'n as a rail 
anchor or anti-creeper, deslgned to preveut the creeping or longitudinal niove- 
ment of the rails of a railroad track. To this bill an auswer was interposed 
denying infringement, setting up the claim that défendant John il. Scott was 
the original and true inventor and entitled to a patent tberefor. Défendants 
also flled a cross-bill, under section 4915, Rev. St. (tJ. S. Comp. St. ]901, p. 
3392), alleging priority of invention, and averring that on the lOth day of 
March, 1904, Scott flled an application for a patent in the Patent Office, and 
duiy complied wlth ail the reqnirements of the law and rules of the Patent 
Office; that such application was adjudged to interfère with letters patent 
757,754 theretofore granted to complainants ; that after déclaration of inter- 
férence évidence was taken by the respective parties, and the case was heard 
successively by the several tribunals of the l'atent Ollice, and finally by the 
Circuit Court of Appcals of the District of Columbia. The issues in the inter- 
férence are tlien set out, together with the opinions of such several tribunals. 
The prayer is tliat Scott he adjudged entitled to letters patent to the full ex- 
tent of the claim of lus application, as far as the issues of interférence are 
concerned; and a decree is asked autliorizing the Commissioner of Patents to 
issue such letters patent to the défendant Scott, upon comiiliance by him with 
the requlrements of law and the rules of the Patent Oltice. The eross-hill 
also asks for a perpétuai injuiiction restraining complainants from assert- 
ing any claim of title or mouopoly against Scott or tliose claimiiig under him, 
Imsed upon any claims awarded as the resnlt of such interférence. Tbere is 
also a prayer for général relief and discovery. Issue was joined on tlie cross- 
liill by answer and replicntion. ilucli additional testiniony has been taken 
in this court, which materially changes the case presented by the record in the 
Patent Office. Witnesses who gave material évidence in the interférence case 
bearing on tlie date of complainants' concei)tion hâve admittod on the witness 
stand that their former évidence was willfully and corruptly false, and that 
the shop book chiefly relied upon to fix dates was fraudulently luanipulated 
and falslfled by theni; so that on this final hearing we are dealing with a 
case that differs essentially from that passed upon by the several tribunals of 
the Patent Office. 
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Otto R. Barnett, for complainants. 

Walter S. Holden, E. H. Bottum, and C. C. Lithicum, for défendants. 

QUARLES, District Judge. The attention of the court has been 
called to an agreement entered into by the several parties peiadente lite, 
calculated to bring about a modus vivendi for the purpose of facilitat- 
ing sales of rail stays under the several patents. At first blush, it 
seemed doubtful whether jurisdiction of the court would survive this 
adjustment; but a careful inspection of the stipulation convinces me 
that the issues under the cross-bill hâve not been compromised, but 
such controversy remains unaffected, except that ail parties agrée that 
the décision of this court shall be accepted as final, and no appeal there- 
from s.hall be taken. The présent controversy involves the question, 
which of tvvo rival inventors was the first and true inventer of the de- 
vice embodied in letters patent 757,754? 

At the outset we are met by the contention of complainants that un- 
der the doctrine of Morgan v. Daniels, 153 U. S. 135, 14 Sup. Ct. 772, 
38 E. Ed. 657, the final décision rendered in the Patent Office can be 
overcome only by évidence so clear and convincing as to exclude every 
reasonable doubt. I am persuaded that the Suprême Court never in- 
tended to emasculate the statute or to trammel the court of equity in 
its administration, but sought to emphasize the fact that in every doubt- 
ful case the décision of the Patent Office was entitled to déférence at 
the hands of the court. Every judicial opinion must be read with réf- 
érence to the facts upon which it is predicated. In Morgan v. Daniels 
the court was passing upon the same record made in the Patent Of- 
fice, and, finding it a doubtful case, the doubt was resolved in favor of 
the tribunal specially intrusted with the administration of the patent 
System. In the instant case the proofs présent issues which were not 
before the tribunals of the Patent Office. In the interférence case the 
main question was one of diligence on the part of Scott, who, as agreed 
on ail hands, conceived the invention in 1902, and, as the examiner 
found, oflfered no sufficient proof of réduction to practice prior to the 
time when Eaas and Sponenberg came into the field. In the présent 
hearing Scott has introduced new and convincing évidence of the ré- 
duction to practice in September, 1903. If this contention be sustained, 
the question of diligence is eliminated. In the Patent Office the date 
of the junior conception was established as June 27, 1903, largely by 
the testimony of Bryan and Fischer, who swore to the entry made in 
the shop book of the foundry in the usual course of business, upon 
which entry practically ail the oral testimony as to the date of con- 
ception was based. Upon the hearing in equity Bryan and Fischer 
repudiated their former testimony as false, and impeached the entry 
in the shop book as fictitious and spurious because fraudulently ma- 
nipulated by them. According to the présent testimony of Bryan and 
Fischer and by another genuine entry in the shop book, the date of 
conception by Eaas and Sponenberg was October 27, 1903, and subsé- 
quent to Scott's alleged réduction to practice. Thus a mass of testi- 
mony has been oiïered hère tending to show that fraud and perjury 
hâve intervened to impeach the very foundation upon which the rul- 
ings of the Patent Office were based. Thèse circumstances take the 
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case out of the doctrine of Morgan v. Daniels. In two cases the Su- 
prême Court had held that the jurisdiction conferred by section 4915 
upon a court of equity is original, and not appellate, in its nature, and 
that the case is to be heard according to the methods and procédure of 
a court of equity. Butterworth v. Hoe, 112 U. S. 50, 61, 5 Sup. Ct. 25, 
28 I^. Ed. 656; Gandy v. Marble, 122 U. S. 432, 439, 7 Sup. Ct. 1290, 
30 L. Ed. 1223. It was not intended to reverse thèse cases. The same 
rule has been asserted in a later case. In re Hien, 166 U. S. 432, 17 
Sup. Ct. 624, 41 L. Ed. 1066. 

The wholesome admonition of the court in Morgan v. Daniels 
is entitled to be kept in mind in every such case. The final déter- 
mination of another department of the government is not lightly to 
be set aside by the courts. But when new issues arise in the equity 
case, or it satisfactorily appears that the Patent Office has been im- 
posed upon by fraud or perjury, the rule contended for cannot apply. 
The inventor who was unsuccessful in the Patent Office is still en- 
titled to his day in court where the trial is in the strictest sensé a 
judicial hearing by original bill with ail the powers of a court of 
equity at the service of the parties to the suit. Bernardin v. North- 
all (C. C.) 77 Fed. 849, 852 ; Appert v. Brownsville Co. (C. C.) 144 
Fed. 115, 117; Dover v. Greenwood (C. C.) 154 Fed. 854. The 
Court of Appeals of this circuit in the same case ruled that the dé- 
cision of the Patent Office is not res judicata nor conclusive, and 
that its influence is persuasive merely. Scott v. Laas, 150 Fed. 
764, 766, 80 C. C. A. 500. It appears that Laas & Sponenberg (here- 
inafter referred to as L. & S.) filed their application for a patent 
December 16, 1903 ; that letters patent No. 757,754 were issued to 
them April 19, 1904. Scott filed his apphcation March 10, 1904. 
The interférence was declared June 28, 1904, between claims 8 and 
9 of Scott's application and claims 1 and 2 oi L. & S. patent 757,- 
754. A comparison of dates claimed in the respective preliminary 
statements may be set forth as follows : 

Scott. Laas & Sponenberg. 

Conception April 5. 1902 June 27, 1903. 

Diselosure April .5, 1902 June 27, 1903. 

Drawings April '), 191)2, and Ausust 15, June 27, 1903. 

1903 

Patterns Between April 5, and May June 20, 1903. 

12, 1902 

Réduction to practice May 12, 1902, and September July 1, 1903. 

15, 1003 

While L. & S. in their preliminary statement claimed réduction 
to practice under date of July 1, 1903, it is undisputed that there 
was no actual réduction to practice by them, unless the embodi- 
ment of the inventive thought in a full-sized casting answered the 
purpose of a réduction. The examiner of interférences found that 
Scott was the first inventor, and that his conception dated back to 
April, 1902. This finding, is affirmed by each of the appellate tri- 
bunals of the Patent Office, and is not controverted hère. There 
is, therefore, no dispute that Scott, not only conceived the invention 
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in 1902, but that in May, 1902, he made drawings and a wood pat- 
tern, and had full-sized castings made therefrom in the Brown 
foundry, in Racine, Wis. Thèse facts may therefore be treated as 
established. 

Thus the controversy is brought within narrow limits. The ques- 
tion first in order and paramount in importance is whether Scott, 
who was first to conceive, was also the first to reduce to practice. As 
to the law applicable to this case, I hâve carefully examined the nu- 
merous authorities cited in the briefs of counsel. A careful exam- 
ination of the peculiar facts in each case will show a consistent Une 
with less conflict than appears on the surface. To review them in 
détail would unnecessarily prolong this opinion. From ail the cases 
I deduce the following principles applicable to this controversy : 
Under our patent system, he who first arrives at a complète con- 
ception of the inventive thought is entitled to récognition and re- 
ward, unless and until the interest of the public is compromised by 
his lack of diligence in demonstrating that his invention is capable 
of useful opération. The public may justly demand of the inventor 
who seeks a légal monopoly that within a reasonable time the in- 
vention be brought to such a state of perfection as to be adapted 
to actual use. To that extent the public interest is paramount. 
Actual réduction to practice is preferalile to that which is construct- 
ive merely, as more to the interest of the public and reasonable 
indulgence ought to be extended to one pursuing that course in 
good faith. Therefore the inventor who first reduces the discov- 
ery to practical opération is held to be prima facie the true invent- 
or, without regard to the date of his conception. But the earlier 
inventor may overcome this presumption and prevail, if he can show 
by satisfactory évidence continuons diligence to perfect and utilize 
the invention. Thus with nicety and fairness has the law adjusted 
the respective rights of rival inventors consistently with the gên- 
erai welfare. When the inventor who is first to conceive is also the 
first to reduce to practice within the statutory period, he is clear- 
ly entitled to priority, althoûgh a junior inventor may anticipate 
him by earlier application at the Patent Office, and may bave se- 
cured letters patent. Agawam Woolen Co. v. Jordan, 7 Wall. 583, 
19 L. Ed. 177 ; Christie v. Seybold, 55 Fed. G9, 5 C. C. A. 33 ; Cof- 
fin V. Ogden, 18 Wall. 120, 21 L. Ed. 821 ; National Cash Register 
V. Lamson Co. (C. C.) 60 Fed. 603. We are dealing with a simple 
device. It was strenuously contended at the bar that, when em- 
bodied in a full-sized casting, it was obvions to the average man 
that the device was mechanically correct, and would accomplish 
the purpose for which it was designed, and that, on account of its 
simplicity, no formai test was necessary. While this doctrine has 
been often sustained by the courts, I do not think it can be prop- 
erly applied in the présent case. The doubt which calls for experi- 
ment is well expresseà in the testimony of Mr. Laas, one of the 
complainants, who is a railroad man of large expérience : 

"I remember of telliiig them If we can make this thiiig stick to the rail we 
wlll hâve soinething good. If we cannot, it is ujot worth anything." 
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I agrée witli the examiner that some actual test was necessary 
to demonstrate the eïïiciency of the device. I am also fuUy in ac- 
cord with the décision of the Patent Office that Scott's shop test in 
1902 was net sufficient to meet the requirements of the law, for the 
reason that power was applied directly to the anchor, instead of 
longitudinally through the rail, as would be the case in actual prac- 
tice. In September, 1903, Scott made another test by placing five 
pairs of his rail anchors' upon the rails of a side track at Racine, 
which, in view of certain new testimony hère elicited, is entitled to 
serions considération. The insufiSciency of the proof in the Patent 
Office on this subject is unaccountable. The examiner says of this 
test: 

"The testimony, however, does not sliow that the bumper at the end of the 
side traclv was subjected to the shoc-lc of moving cars while the rail anchor was 
in position, or even that any cars were ever placed on the side traclc at that time. 
An award of priority eannot be based upon tlie conjecture that Scott's experi- 
ment was successful, and, if not siiecessful, it was such a test as would sufii- 
ciently establish the operativeness of tlie device uuder service conditions. 
Thèse are matters which should be established by évidence. As there is uo 
such évidence in the record, it must be held that the opei'ation testified to by 
Scott and Wallier dld not constitute a réduction to practice of the invention 
at issue." 

The exceptional conditions attending this side track and this test 
were not disclosed in the interférence proceedings. It was not an 
ordinary siding where cars are occasionally stored, and where they are 
moved at a slow rate of speed, imposing no particular strain upon 
the track. It was a pièce of track accommodating 12 cars, which was 
in constant use. Owing to a downgrade, freight cars were shunted 
in frequently at such a high rate of speed that a powerful bumping post 
was required to arrest them. This bumping post was specially design- 
ed and calculated to withstand a great shock. A blueprint showing 
its construction is in évidence. The post was so constructed and bracecl 
that the shock of the impact was communicated to the rails longitu- 
dinally. The strain upon the rails was so severe that they broke at 
the joints and the rivets in the splice bar were sheared ofif. It further 
appears that just beyond this siding there was a sharp curve in the 
main track, which prevented the engineer from catching the signal 
of trainmen, so that strings of freight cars were often "kicked" in on 
to this siding at excessive speed, which fact aggravated the difficulty. 
It was by reason of thèse facts that Scott chose this place to test the 
tenacity with which his anchor would adhère to the rails that were ex- 
posed to the greatest shock. The testimony shows that thèse anchors 
remained in place through September and October and until the rails 
were finally taken up, and that they held fîrmly in every instance, al- 
though the rails were bént by the violent impulse. Scott and Walker 
made almost daily visits to the side track, and testify that the anchors 
stood the test to their satisfaction. They were not the only ones who 
watched the experiment. Mr. Crowley, who was then the roadmaster 
of the Chicago & Northwestern Railway, observed thèse anchors when 
they were fitted to the rails, and watched the experiment with great 
interest. He was a railroad man of 40 years' expérience in track main- 
tenance. His attention had been directed to the inçreasing difficulty 
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known as the creeping of rails, and he was studying the problem with 
a view to overcome such difficulty. Mr. Crowley entirely corroborâtes 
the testimony of Scott and Walker as to the physical conditions and 
manner of use of the side track in question, and also as to the destruc- 
tive influence of the shock and strain imparted to the rails through the 
bumping post. According to his testimony, this longitudinal shock 
and strain vvere greater than would be experienced on the main track 
under any ordinary service conditions, and that the test to which Scott 
subjected his rail anchors on this side track was more severe, and 
therefore more satisfactory than could hâve been had elsewhere. He 
also corroborâtes Scott and Walker in their statement that, notwith- 
standing the great shock and strain to which said rails were subjected, 
the anchors did not permit the rails to slip through, but held with 
great tenacity, and demonstrated to him as a practical railroad man 
that they were an operative success. This opinion was rendered more 
persuasive by the fact that he ordered a large number of thèse anchors 
for actual use upon his main line. Mr. Crowley is a disinterested wit- 
ness, whose testimony was not shaken under a vigorous cross-examina- 
tion. Keeping in mind the fact that the only question to be settled 
by the test is whether the anchor would hold the rail and not allow it 
to slip through the jaws, I cannot see why the side-track test did not 
amount to a satisfactory réduction to practice. 

Mr. Robinson, in his work on Patents (section 129), speaking of ré- 
duction to practice, says: 

"Nor is it neeessary that the invention as a means should be incapable of 
fnrtlier improvement by the exercise of additional inventive skill. If it ac- 
complishes the end des'ired, It is a perfected invention, although some newly 
gênera ted idea, or , some better mode of application may reach the same end 
in a more perfeet manner." 

This is only another way of saying that it is not neeessary to prolong 
the test until the commercial value of the invention bas been establish- 
ed. It may be a completed invention, although it may prove of little 
or no commercial value. When embodied in letters patent, it must 
compete in the market with other devices of its kind. I think Scott 
made a practical démonstration that the jaws of his anchor would hold 
the rail base so as to withstand the shock and strain to which it would 
be subjected in actual practice. 

In passing upon the sufficiency of this test, I hâve been somewhat in- 
fluenced by another considération. Scott was not the first to devise 
anti-creepers. L. & S. had preceded him by some years, and had dem- 
onstrated by actual expérience that their device, known as "No. 4 anti- 
creeper," would hold to the rail with such tenacity as to make it a 
workable device. They seem to hâve satisfied the railroad people on 
this score, for wé find that in October, 1903, they were buying car load 
lots of the No. 4.anti-creeper for actual use on various lines. Scott's 
device was from a mechanical standpoint much better calculated to 
meet the suprême test. The L,. & S. anti-creeper was constructed of 
one pièce, the jaws grasping only one side of the rail base. Scott's 
device consisted of two jaws adhering on both sides of the rail, drawn 
together by a boit and nut underneath the rail. The jaws were fur- 
nished with teeth that embedded themselves into the texture of the 
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rail base. There can be no dispute that mechanically and practically, 
as the event bas proven, Scott's device presented superior advantages 
for securing firm adhérence to the rails. When, therefore, in October, 
1903, it had been demonstrated by actual practice that the L. & S. No. 
4 anti-creeper had passed the expérimental stage and had proven a com- 
mercial success, Scott was justified in resting upon the tests already 
made, supplemented as they were by the success of the earlier device. 
In Juengst v. Boyer, 63 O. G. 152, the commissioner said: 

"In the case of a mechanism, réduction to practice conslsts in the construc- 
tion of a mechanism of a size capable of practical use, and a knowledge, pref- 
eraWy by actual trial, that it will work practically for the intended purpose." 

In other words, knowledge may also be predicated upon the actual 
trials of others with a similar device. 

In Shaffer v. Dolan, 107 O. G. 539, the commissioner says: 

"Where it appeared that a gas burner forming the subjeet-matter of an in- 
terférence had never been put to an actual test, but that a tip dilîering 
therefrom only in a sligbt variance in the inclination of the air inlets had op- 
erated successfully, held that the opération of the device in Issue was évident 
from the opération of the prior device, and that no test of the burner in issue 
was necessary to constitute réduction to practice." 

For thèse reasons I am constrained to hold that Scott, who was the 
first inventor, was also the first and only one to reduce the invention 
to practice, and that, therefore, without regard to the date of the junior 
conception, Scott is entitled to priority, notwithstanding the presump- 
tion arising from the letters patent granted to complainants. 

Counsel will prépare the necessary decree in accordance with this 
opinion. 



DULL V. REYNOLDS ELECTRIC FL.\SHER MFG. CO. et al. 

(Circuit Court, N. D. Illinois, E. D. April 22, 1908.) 

No. 27,614. 

1. Patents — Suit fob iNFRiNCiEMENT — Estoppel. 

The sale by a partner to his copartner of bis Interest in the flrm, with- 
out warranty, does not estox» bim, on subsequently acquiring a patent 
covering articles of the kind manufactured by thé flrm, to maintaln a suit 
against his former partner for infringement not committed during the 
partnership term. 

2. Same— Infringement— Electric Flash Sions. 

The Sinclair & Goltz patent. No. 506,874, for an electric distribution 
machine for operating electric flash signs, discloses invention 'and is valid, 
although naiTOw in scope ; also held infringed. 

3. Same. 

The Dull patent. No. 780,641, for an automatic eiectric switeh, held 
not infringed. 

In Equity. On final hearing. 

Geo. T. May, Jr., for complainant. 
Charles Turner Brown, for défendants. 
161 F.— 9 
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KOHLSAAT, Circuit Judge. This suit is brought to restrain in- 
fringement of patent No. 566,874, issued to W. E. Sinclair and Wm. 
Goltz, September 1, 1896, for an electric distribution machine, and 
claims 1 and 4 of patent No. 780,641, issued to complainant January 
24, 1905, for an automatic electric switch, both patents pertaining to 
electric sign fiashing machines. 

Preliminarily to the considération of the case upon the merits, there 
is raised in the record a question of estoppel. Complainant acquired 
title to the Sinclair patent on December 30, 1904. It is in évidence 
that complainant and défendant Ziegler were copartners doing busi- 
ness under the firm name of "Reynolds Electric Company" from No- 
vember, 1899, to April, 1901. It is défendant Ziegler's contention that 
complainant approached him, Ziegler, with the statement that he was 
about to take up the manufacture of what he termed "commutators" 
for operating electric light signs, for which he thought there was a 
large field; that, if défendant would furnish the capital, he was sat- 
isfied an extensive and profitable business could be built up; that de- 
fendant Ziegler thereupon furnished the necessary funds, and the firm 
thereupon entered upon the manufacture of electric flashing machines 
of the charged drum and brush contact type. Afterwards the city au- 
thorities prohibited the use of thèse devices, and the firm took steps 
to employ knife switches, with the resuit that in September, 1901 — 
four or five mortths after the termination of the partnership — a flasher 
^yith a knife switch was completed by Ziegler as successor to said 
firm property. It appears that at the time of dissolution neither Dull 
nor Ziegler knew of the existence of the patent in suit. The partner- 
ship was terminated by the sale of Dull's interest to Ziegler in April, 
1901. In the amended answer Ziegler charges that he boùght the 
good will of the firm, including ail interest in the electric flashing busi- 
ness. From the record it appears that what was sold was the tools and 
stock on hand. No attention was paid to the good will. Both parties 
continued to use the name "Reynolds" in their business enterprises, 
without objection on the part of the other, and the record discloses 
nothing from which it can be deduced that any kind of a warranty at- 
tended the conveyance of Dull's interest to Ziegler. At or soon after 
the dissolution, Ziegler organized the "Reynolds Electric Company," 
and subsequently changed the name to "Reynolds Electric Flasher 
Manufacturing Company," claiming to be the successor of the old firm. 
Under this statç of facts, défendants insist complainant is estopped 
from claiming infringement of the patent in suit. The évidence does 
not justify the contention. While it would, probably, bar complainant 
from the recovery of any damages for acts done during the partner- 
ship term, if any, if they amounted to infringement, it cannot be held 
that Dull's rights under a patent acquired several years after the ter- 
mination of the partnership, in the absence of fraud, and of anything 
in the nature of^a warranty, were waivedi.by the partnership acts. It 
is not satisfactorily shown that the flashefs manufactured, or the acts 
done during that period, constituted infringement of the patent in suit. 
Whatever rights défendants may hâve in the premises may be protect- 
ed on the accounting, should the patent and the charge of infringement 
be su^'tained. 
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The Sinclair patent in suit is the main reliance of complainant. The 
DuU patent is an improvement thereon. The daims of the Sinclair 
patent under considération read as foUows : 

"1. An electric-distribution machine comprising a séries of automatic quick- 
break knife-switcbes, each of wliicli is for incorporation as, part of an elec- 
tric circuit, a power-shaft, a counter-shaft in gear with the 'power-shaft, and 
a séries of rotarily-adjustable switch-closing eams carried by the counter- 
shaft. 

"2. An electric-distribution machine comprising an automatic quicl%;-break 
Icnife-switch for incorporation as part of an electrie circuit, a power-shaft, a 
<'Ounter-shaft, a switch-closing cam on the counter-shaft, and a reducing-gear 
in train with the shafts. 

"3. An electric-distribution machine comprising a séries of automatic quiclc- 
breaic linife-switclies, each of the same being for incorporation as part of an 
electrie circuit, a power-shaft, a counter-shaft, a séries of switch-closing cams 
on the counter-shaft, and a reducing-gear in train with the shafts. 

"4. An electric-distribution machine comprising a séries of automatic quick- 
break knife-switches, each of the same being for incorporation as part of an 
electrie circuit, a power-shaft, a counter-shaft, a séries of switch-closing cams 
rotarily adjustable on the counter-shaft, and a reducing-gear in train with 
the shafts." 

Those of the Dull patent are as foUovvs: 

"1. In a device of the character described, a frame, an actuatlng-shaft 
journaled in said frame, a gang of switch units associated with the frame, 
each switch unit of said gang comprising a stationary contact member, and 
a movable switch-blade, connections interposed between the switch-blades of 
said several units to unité the same for simultaneous movement, a relier 
operatively associated with one of said switch-blades for movement there- 
with, and a cam mounted upon the actuuting-shaft arranged to eo-act witli 
said roller to move the switch-blades of said gang." 

"4. In a device of the character described, a frame, an actuating-shaft 
mounted in the lower part of the frame, a gang of relatively statioiiary switch 
members mounted in the upper portion of the frame, a gang of co-iicting mov- 
able switch members pivoted there-beneath for movement into contact there- 
with, and a cam device carried by the siiaft arranged and adapted to move 
said movable members of the gang upward into contact with their stationary 
members, and to permit tbem to return to their initial position under the in- 
fluence of gravity." 

"My invention," says Sinclair, "has for its object to provide a sim- 
ple, economical, efïective, compact, easy running, and durable distribu- 
tion machine for electrical use to cause automatic alternatc energizing 
and de-energizing of electrie circuits at predetermined intervais." The 
original application embraced eight claims, every one of which was re- 
jected by the examiner upon the firior art. Original claim 5 was saved 
by amendment and constitutes the présent claim 1. It reads as follows, 
viz. : 

"An electrie distribution machine comprising a séries of quielc-brcak Icnife- 
switches, each of which is for incorporation as part of an electrie circuit, a 
power-shaft, a counter-shaft in gear with the power-shaft, and a séries of 
switch closers carried by the counter-shaft." 

The amendments were made by inserting the word "automatic" be- 
fore the word "quick," and substituting the words "rotarily adjustable 
switch-closing cams" for the word "switch closers." Thus limited, 
the claim was allowed. 

The invention, if it amounts to such, is manifestly very narrow. Ev- 
ery élément is old. So far as appcars from the record, the complainant 
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and défendant, severally and as a firm, were the first to place upon the 
market conimercially and the first to give name to so-called "electric 
flashers." Prior to the formation of the partnership, Dull had installed 
some kind of an electric flasher at the Chicago World's Fair. He de- 
scribes it as being of the charged drum or brush type, employing a 
sliding contact. He further says it was not mechanically successful. 
The flasher first manufactured by the Reynolds Electric Company — 
consisting of Dull and Ziegler — was similar to the 1893 device, and, 
like it, attained no commercial success. In the meantime, upon July 
25, 1895, Sinclair filed his application for the patent in suit. At the 
time of the said partnership and for considérable time thereafter it 
was allovved to lie dormant. Even at the date of the perfection of the 
flasher by Ziegler, in the fall of 1901, it was altogether buried in the 
tomes of the patent office, oblivious of its own commercial importance. 
While, theoretically, défendant Ziegler was chargeable with knowledge 
of its existence, yet it seems that he, aided, perhaps, by Dull, reinvent- 
ed the flasher without any suggestion that it had been already dis- 
covered. 

There is some attempt in the évidence to show that the Sinclair pat- 
ent was and is inoperative, but it is not sustained. For the purposes 
of this hearing, it must be deemed in force for whatever it is worth 
so far as thèse objections are concerned. 

When freed from the influence of the cam or cams, it is upwardly 
and quickly snapped out of contact with the jaws of the stationary 
switch member, whe.reby, it is claimed, arcing is substantially avoided. 
The chief différence between the Dull patent in suit and that of Sin- 
clair, so far as it is involved in this suit, is found in the fact that Dull's 
switch blade is returned to a circuit opening position under the in- 
fluence of gravity. The returning spring shown in Dull's device, it is 
claimed, draws the blade when released from the influence of the cam, 
down as far as the point of its discharge from the stationary jaws, 
whence it is carried down to open current position by gravity, while 
in the alleged infringing devices the blade descends to open circuit posi- 
tion under the influence of a spring, which gives the descent a speed' 
in excess of that supplied by gravity alone. None of thèse éléments 
are new. Défendant contends that the claims of the Sinclair patent 
call for little, if any, more than a quick-break knife-switch and a nieans 
of operating it. It does not appear that this form of switch had before 
been used in operating electric flashers. It does, however, appear that 
it opérâtes hère precisely the same as in the other arts where it is found, 
as, for instance, in controllers, motors, and also in the Tomlinson 
patent No. 487,355 of December 6, 1892, for an apparatus for distribu- 
tion of electricity. In this latter patent this switch-closing cam recipro- 
cates, while Sinclair rotâtes. The rotarially adjustable switch-closing 
cam of Sinclair is adjustable simply because the cams can be unscrew- 
ed and reaffixed to the shaft. This, too, is old. The reducing gear is 
in no important sensé différent from that of the prior art. It is more 
intricate than that of the Reco machine and defendant's other patent- 
ed and alleged infringing machine. 

At the time of Sinclair's alleged invention the only flasher shown 
by the record to be in existence was the World's Fair device above re- 
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ferred to, or flashers of that type. They were not practicable, and had 
created no demand. Perhaps this is why Sinclair's patent was so long 
ignored, although it does not appear that he made any attempt to in- 
troduce it. The principal thing he did was to substitute the automatic 
quick-break knife-switch for the old drum or brush switch. In doing 
this he was obliged to employ several other theretofore unused élé- 
ments as applied to flashers, although they were ail employed in de- 
vices for controUing the distribution and automatic régulation of light- 
ing and extinguishing electric lights in varions combinations. Thèse 
consist in (1) a power-shaft; (S) a counter-shaft; (3) switch-closing 
cams; (4) cams made adjustable on the counter-shaft rotatively; (5) 
a reducing gear in train with the shafts. It is not deemed invention to 
multiply the single switch into a gang, even though operated by one 
cam. The patents cited by the examiner, and upon which the original 
claims were rejected, disclose the gênerai principles of the patent un- 
der considération. Whether or not the assembling of the above élé- 
ments by Sinclair, in view of the prior art, involves anything more 
than mechanical skill, is a very close question. The advance over the 
prior art is appréciable, and the resuit is such as to persuasively argue 
invention. This, taken together with the presumption accompanying 
the grant by the Patent Office, the adjustable arrangement of the cams 
upon the shaft, the simplicity of the whole, the application of the re- 
ducing gear for the régulation of the cam speed, the want of which in 
the drum-brush style of machines is so serions a feature, and the hold 
the device in suit bas gained upon the flasher art in commerce, after 
its merits were at last appreciated, is thought sufficient ground for 
holding the Sinclair patent to be valid — very narrow, it is true, yet 
valid. 

Nor is there room for doubt that défendants' devices are infringe- 
ments. The movable switch blade is moved down in défendants' ma- 
chines, while in complainant's it is drawn up — in both cases by means 
of a spiral spring. Whether it is influenced in défendants' case by 
gravity is uncertain. Even if it were, the case would not be changed. 
As above stated, Dnll's patent, No. 780,641, application for which was 
filed January 12, 1904, so far as it bears upon the questions in issue, 
relates essentially to this matter of returning the movable switch mem- 
ber to circuit opening position, under the influence of gravity. In this 
respect I am of the opinion that this feature was employed by Ziegler 
as far back as 1901. I do not deem it of importance herein. 

For the reasons set out, there is grave doubt whether any damages 
or profits can be allowed in this case growing out of the infringement. 
This question, however, can be considered in its place. Complainant 
may prépare and présent the form of a decree in accordance herewith, 
finding the Sinclair patent valid and infringed, and dismissing the bill 
as to the Dull patent. 
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PAINE METALLIC PACKING CO. v. BLAKE & JOHNSON. 

(Circuit Court, D. Oonnectlcut. May 7, 1908.) 

No. 1,233. 

Patents— Infringement— Ring Paoking. 

Ttie Paine patent, No. 774,490, for a metallle ring paclîing, construed, 
and heW infringed. 

In Equity. Suit for infringement of letters patent No. 774,490 for 
a metallic ring packing, granted to Jedediah C. Paine November 8, 
1904. On final hearing. 

Edward K. Nicholson, for complainant. 

J. P. Kellogg, for défendant. i 

PEATT, District Judge. The patent in suit is No. 774,490, dated 
November 8, 1904, for an improvement in metallic ring packing. Claini 
4 is especially put at issue; but it is in a gênerai way broader than 
the others, and the same question appears in each claim. I quote claim 
4 for the sake of clearness : 

"4. In a ring packing, tlie combination with an annular grooved casing and a 
rod of a plurality of sectional rings surrounding the rod, tlie said rings be- 
ing arrangea in a plurality of pairs, eacli pair witliin a groove, tiie said rings 
liaving allowances for play witliin tlie groove, and being divided solely on 
tangentiai Unes, and so mutually arranged as to brealî .iplnt, eacli of said rings 
having an encircling spring, wliicli serves as the sole raeans of maintaining con- 
tact of the ring with the rod, substantially as described." 

It will be noticed that the sectional rings of this claim, as well as 
the others, are to be treated in a variety of ways, and, among others, 
are to be "divided solely on tangentiai lines." Prior to the patent such 
rings had been combined in pairs ; the one on the steam pressure side 
being divided radially, and the other, which serves to produce a steam- 
tight joint, divided tangentially. The patentée found that such a con- 
struction was faulty, because the one tangentially divided wore away 
faster than the other, and, besides, that if their positions were acciden- 
tally reversed the packing would leak. So he conceived the idea of put- 
ting a tangentially eut ring in the place of the one radially divided, thus 
having a pair of similar tangentially eut rings in one groove or pocket. 
Thus each forms a steam-tight joint with the rod, and each offers 
a continuons surface, so that the steam pressure will not pass through 
radial cuts into the annular cavity and act upon the periphery of the 
second ring, as had been the case before that time. The steam at 
chamber pressure forces the rings together and against the side of the 
annular cavity, thus makinga steam-tight joint with the cavity and with 
the rods. The rings are subject to equal wear, and the tangentiai cut- 
ting so acts that, as the rings or rod wears, the rings follow up, so 
to speak, and keep the packing close upon the rod. 

The defendant's device is for ail practical purposes the device of the 
patent. It gains, by reason of the way the rings are eut, ail the ad- 
vantages of the patent. The défendant says, however, that there is 
no infringement, because the rings are not divided on a line which 
forms a pure tangent to the circle made by the inner circumference of 
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the ring or the outer circumference of the rod. Such a construction of 
the patent would destroy the life of the conception. It is true that the 
drawings show the rings divided by a eut that is a pure tangent to the 
inner circumference of the circle ; but it is obvions that practically sucL 
cuts cannot be made on an absolute tangent, and, furthermore, the 
drawing is only shown as one embodiment of the invention. The cen- 
tral thought of the patentée seems to be concerned with two kinds of 
cuts, radial and tangential. Radial cuts did not work, but tangential 
cuts did. It is not necessary to say that the instant one départs from 
a radial cutting one reaches a tangential cutting. 

It seems to me that any one who cuts both rings alike, or nearly 
alike, and in doing so goes so far away from a pure radius and towards 
a pure tangent as to obtain the good results which the patentée undoubt- 
edly did obtain, is an infringer. The standard dictionaries define tan- 
gential as "being or moving in the direction of a tangent." Nothing 
more than that is needed hère. It is quite a trip from a pure radius 
to a pure tangent. When we leave the radius we move toward the tan- 
gent. When we hâve traveled more than half the distance, we must 
be in a tangential, rather than a radial, neighborhood. 

Let a decree be entered for an injunction and accounting as prayed 
for. 



MERCANTILE TRUST & DEROSIT CO. OF BALTIMORE v. CITY OF 

COLUMBUS et al. 

CITY OF COLUMBUS v. MERCANTILE TRUST & DEPOSIT CO. OF 
BALTIMORE et al. 

(Circuit Court, N. D. Georgla, W. D. April 25, 1908.) 

No. 59. 

1. MUNICIPAI, COBPOEATIONS— CONTRACTS — WaTEB SDI'PI.Y — POWEB OF CiTY. 

Cities in Georgia, under the "gênerai welt'are" clause in tlieir char- 
ters, hâve power to contract for water supply for their inhabitants and 
for flre protection. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3G, Munlcipaï Cor- 
porations, § 726.] 

2. Same— Création of Debt. 

Where a city hàving povi'er to contract for water supply granted a 
franchise to a water Company to use Its streets, and made a contract for 
a supply of water for a term of years, obligating itself to pay the water 
Company a certain sum annually for the use of water for lire purposes, 
such contract did not create a debt in violation of the state Constitution. 

.3. CoNTKACTS— Construction— WiiAT Law Governs. 

A contract will be construed accordiug to the law of the state as inter- 
preted by its courts at the time the contract was made, and not in ac- 
cordance with subséquent contrary décisions. 

4. Municipal Corporations — Contract for Wateb Supply — Exclusive 
Franchise — Violation — Compétition by a Çity. 

Where a city had power to contract with a water company for water 
supply for a tenu of years, it was no objet-tlon to such contract that it 
provided that the water company should hâve an exclusive franchise, 
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wLlch provision precluded tlie city from entering into compétition witli 
tlie waterworks Company by tlie érection of works of its own. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, § 757.] 

5. Waters and Water Courses— Public Wateb Supi'lt— Contract—Peb- 

EORMANCE — Evidence. 

Evidence Jteld to sustain tlie findings of a master that a water couipany 
had falled to comply with a con tract with the city to furnish its inhabit- 
ants with sufficlent and wliolesome water, etc. 

6. Same — Foepeiture — Injunction. 

A city granted a water company an exclusive franchise to use its 
streets to furnish water to the city and its inhabitants for a term of 
years. The service belng unsatlsfactory, steps were taken by the city to 
construct and operate an opposition plant, when the Iwndholders of the 
original corporation, which was in the bands of a receiver, sued to re- 
strain the city's opération, whereupon the city filed a cross-bill for a de- 
cree annulling the contract and restraining complainants from setting iip 
any right or interest thereunder. Held, that the city, not being entitled 
to enter into compétition with the water company under its exclusive fran- 
chise, was only entitled to a déniai of the iujunctiou prayed by complain- 
ants in order to provide the city with adéquate water facilities on elect- 
ing to purchase so much of the existiug system as was available for use 
by tlie city at its fair value. 

In Equity. 

ly. P. Garrard, Hall & Wimberly, and Joseph Packard, for com- 
plainant Mercantile Trust & Deposit Co. of Baltimore. 

T. T. Miller, J. H. Martin, and Ellis, Wimbish & Ellis, for défend- 
ants city of Columbus et al. 

NEWMAN, District Judge. This is a bill filed by the Mercantile 
Trust & Deposit Company of Baltimore, trustée for certain bond- 
holders of the Columbus Waterworks Company, against the city of 
Columbus, seeking to enjoin the city from selling bonds to build water- 
works of its own. There is a cross-bill, in which the city of Colum- 
bus seeks to bave the contract between it and the Columbus Water- 
works Company annulled, on the ground of failure on the part of 
the waterworks company to carry out its contract. The case is now 
before the court on exceptions to the report of the master. There 
was a hearing in the case on an application for injunction pendente 
lite, the injunction granted, and the case referred to Henry R. 
Goetchius, Esq., standing master. 130 Fed. 180. The master made 
a report, and pending the considération of the same the Suprême 
Court decided the case of City of Dawson v. Columbia Avenue Sav- 
ings Fund, etc., Co., 197 U. S. 178, 25 Sup. Ct. 420, 49 L. Ed._ 713. 
When that décision was announced, believing that case to be in ail 
respects similar to the Columbus Case, on motion of counsel for the 
city of Columbus, this case was dismissed for want of jurisdiction. 
The case was taken by the complainant to the Suprême Court of 
the United States on the question of jurisdiction, and the action of 
this court was reversed. Mercantile Trust & Deposit Co. of Balti- 
more V. City of Columbus, 203 U. S. 311, 27 Sup. Ct. 83, 51 L. Ed. 
198. The mandate from the Suprême Court having been filed in this 
court, the case was again argued on the exceptions to the master's 
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report. It has been submitted and has beeii for some time hel_d under 
advisement by the court. The master's report is lengthy, going ful- 
ly, exhaustively, and ably into the facts at issue, and into the varions 
légal aspects in which the case is presented. The facts necessary to 
an understanding of the case are briefly, but perhaps sufficiently, stat- 
ed in the report of the case on àppHcation for a preliminary injunction 
in 130 Fed. 180. 

A summary of the conclusions of fact by the master in the report 
now before the court, as stated by him, is as follows: 

"(1) I hâve fom:d that acceptance by the city was based on statemeut of the 
water company that the System had been completed in compliaiice with the 
«•ontract and upon assurances by the company that the water would be whole- 
some, abundant, and lasting. 

"(2) The contract outlined. 

"(3) Sélection of source of supply and completion of the works November 
6, 1882. 

"(4) I hâve found that the System as accepted by the city in 1882 had not 
met the gênerai requirements of the contract, and that on complaints to the 
company the System had been Improved to such an extent that in 1889 the 
service was at that time accepted as satisfactory to the city. 

"(5) That from 1889 to May, 1900, there was dissatisfaction and complaints 
on the part of the city because of insufficiency of the water supply, and es- 
pecîally with the unsupplied needs of the city for water In its newly acquired 
territory ; that the company had notice of thls and recognized the necessity 
of increased water supply ; that during thls period the city, through its coun- 
cil, twice made an effort to repudiate the contract, but were not sustained by 
the requisite popular vote on submissiou of the question to the people ; that 
the company in good faith endeavored to adjust the différences by ofEer to 
arbitrate and the city declined the ofïer ; and that finally the eity accepted 
the existing conditions and concluded a supplemental agreement by which 
the company was given an opportunity to test its ability to carry out the re- 
quirements of the contract ; that the company f ailed in thls, and that in 1902 
both the council and the people determined to no longer dépend upon the wa- 
ter company. 

"(6) That the water company has at no time complied with section 3, re- 
quiring a réservoir of .'l2.'),O0O,ÔOO gallons available supply, and from 1884 it 
has failed to comply with the requirements of section 12, as to the construc- 
tion and maintenance of the réservoirs. 

"(7) That paragraph 11, as to flltration, has not been complied with on the 
part of the company. 

"(8) That the company has failed to comply with section 5 of the contract 
as to distribution in not Connecting together the ends of its System, and plac- 
ing mains sufficiently large to at ail times give full supply of water. 

"(9) With référence to the supply of water, I hâve found that the company 
has failed to comply with sections 1 and 10, in that sufflcient supply of whole- 
some, constant, and ample water has not been, and cannot be, furnished from 
the source of supply as selected, uor is the same sufflcient to meet the wants 
of the city and private eonsumers for présent and future requirements. 

"(10) I hâve found tbat the company has not complied with section 4 as 
to supply main. 

"(11) That, as to pressure from 1893 to 1902, the pressure was variable and 
uneertain, that the gravity plan could not sustaln it to the requirements of 
the contract, and that the standpipe and pumping devices adopted to assist 
it, while practically bénéficiai, were not at ail times satisfactory ; that the 
company has not met the requirements of section 27 In maintainlng pressure 
at 32 pounds, nor supp?emental contract requirement of 40 pounds, and that 
lu Ares of any magnitude the pressure and water supply is insufficient, and 
that the supply is not ample for fire protection as required by section 9, 
and that the receiver by the Improvement of the pumping station has greatly 
bettered conditions. 
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"(12) With référence to the -w-holesomeness of the water as required by sec- 
tion 10, I hâve found that the réservoir water when available is, under normal 
conditions, a wholesome water, but when the water is low it is not whole- 
some; that prior to Jnly, 1902, the water furnished by the company was, 
with few exceptions, within tiie reqiilreuients of the coutract, and in tliese 
exceptions the city has not availed Itself pf the provisions of section 13 of 
the coutract to correct impurltles ; that slnce July, 1902, the company has 
not furuislied a constant supply of wholesome water, nor has the reeelver 
been able to do so ; that the Chattahoochee river çannot be relied on as a con- 
stant source of supply for wholesome water, but only so when, on a normal 
flow of the river, water is taken from points above ail possibility of contninîua- 
tiou and properly flltered. 

"(13) I liave found that the purchasers of the water company in ISOO ac- 
quired the stock of the company without considération; that the property 
Yi-iis ac(iuired by thë issufe of $500,000 of bonds to tlie purchasers, three hun- 
drcd and twenty-five thousand ($325,000) dollars of which was the agreed 
valuation of the property, and was used by themselves in its purchase ; that 
the price was largely in excess of its actual value, and that the syndieate 
who originally purchased thèse $325,000 of bonds know or had full opportunity 
of knowing thls fact ; that of the cash proceeds of the sale of thèse $825,000 
being the full amount less 10 per cent, discount and added intcrest. the sum 
of $150,000 was applied to discharge an outstanding bond issue, and the pur- 
cbasing company and Its individual shareholders received the l);'rieflt of the 
remainder; that the subséquent purchasers, and who are still the présent 
holders of thèse $325,000 bonds, bouglit the same from and upon représentation 
of the bond syndlcate. 

"(14) That 'there are outstanding 392 bonds, of wMch 380 are on deposit 
with the bondholders' commit,iee; that the 67 extension bonds slK)uld be 
placed on the same basis as the 325 bonds origlnally issued, and tiiat ;it the 
tlme of the flling of the blll the company should be chargeable with iuterest 
01) 392 bonds. 

"(15) Tliat the company' has not been able, for the want of available funds 
to malntain and improve its System as the growth of the city demnndv-d. and 
that extensions since 1891 bave from time to time been, with the exception of 
a sniall amount, paid for by a necessary increase of a bonded iud(>btedness 
origlnally ont of jjroportion to the earning capacity of tlie System, and con- 
stantly growing further beyond the ability of the systcm to malntain : that 
the System has not been reinforced and strengthened as its needs require, and 
that the owners of the bonds of the company reco.anize tins fact. 

"(16) That the actual amount expended by the receiver to Januarv, 1004, 
on betterments is $42,220.85. 

"(17) That the probable cost of proposed improvements needed to make the 
System adéquate for the présent needs of the city wlll be $85,000, exclusive 
of expenditures made by the receiver, and that such improvements and 
changes contemplate the river as a permanent source of supply. 

"(18) That the présent estimated value of the available portion of the Sys- 
tem with the river as a source of supjily is $176,502.P2. 

"(19) [This clause has référence to reniais and is not material here.T' 

The master's summary of his conclusions of law is stated as fol- 
lows: 

"(1) I hâve concluded that the city had the power te enter iutp the coutract, 
provided uo state or fédéral lav? was violated. 

"(2) That the contract did not create a debt in violation of the Constitution 
of Georgia. 

"(3) [Thls flnding is immaterial hère.] . ,, 

"(4) That the grant of the franchise is to be construed as meaning that the 
city would not enter into compétition with the water company as long as the 
contract for supply ing water to the city could be coiflpïled with on the part 
of the company, and that the grant was perndssible at an incident to the per- 
formance of the principal undertaking. 

"(5) That the act of 1902 Is not a revocation of tae franchise as deflned 
in this coutract. 
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"(6) That tlie city in the exercise of its police power could enact tlie ordi- 
nance now souglit to be set aside, but wltli limitations as to the rights of the 
vvater company and its creditors as may be determined by the court. 

"(7) That the acceptance of the works Avas fonditiomil, and the (;omp;-.uy 
not haviug fulfilled its assurances of complying with tlie contract, and that 
without fault on the part of the city, the latter is not estopped from con- 
structing a System of its own. 

"(8) ïhat the city is released of its reciprocal obligations by reason of the 
contimied default of the company. 

"(9) That the city could not in its exécution of the contract in 1881 bind 
future administrations to purchase. The clause is to be construed as coiifer- 
ring a privilège of purchase and nothing more. 

"(10) That the valuation of the System should be flxed at cost of reproduc- 
tion and 10 per cent, added for présent connections with and supply of build- 
ings. 

"(11) That the contract with the city should be rescinded and injunction 
denied, and that the bondholders are not entitled to continue oporuting the 
works under the contract. 

"(12) [The twelfth finding is also immaterial liere.]" 

As to the peculiar rights of the bondholders in this case the mas- 
ter, after some discussion of the matter, concludes as follows : 

"I conclude : 

"(1) That the holders of the bonds of the Golumbus Wnterworks Company 
hâve no greater légal right than the company to a continuance of the présent 
contract, and the company having failed to perform its conditions, and the 
city being entitled to a cancellation thereof, as against the company, it bas a 
simiiar right against the bondholders who bave no légal right to a continu- 
ance of the contract for their benefit. 

"(2) That the city of Columbus is entitled to hâve said contract rescinded 
and declared set aside and annuUed,. and that it should be permitted to carry 
out the purpose of the ordinance of September 14, 1902, for the construction 
and opération of a system of waterworks. 

"(3) That the wate? company is not entitled to the enforcement of the 
speciiic performance of its contract, nor of the validation thereof, nor to an 
injunction against the city's carrying out the purposes of its ordinance." 

The master then' makes the following- recommandations based on 
his fîndings of fact and of law : 

"lleviewing the several findings of fact, and conclusions of law and fact 
as applicable to this case on its merits, I hâve to submit, in conclusion, the 
following : 

"ïhe case, is before the court under proceedings brought about by the 
trustée moving against the Columbus Waterworks Company in the interest of 
the holders of bonds of the company. lîoth the plaintiff and défendant in tUe 
forcclosure procecdinj^g are parties to the présent bill. The city, as défendant 
herein, is applying through a cross-bill for affirmative relief. The court is 
in coiitrol of and operating the propert.v. Connected with the légal questions 
involved is the grave question of supplying the population of a large and grow- 
ing city with wholesome and abundant water for domestic and sanitary uses, 
and for protection of property. 'The considération of publie interest will 
' largely influence a court of equity when property upon which an entlre city 
is dépendent for its water cornes into the power and under control of the 
court.' Joy et al. v. City of St. Louis, 1S8 U. S. 1, 11 Sup. Ct. 243, 34 D. Ed, 
843. On the other hand, the bondholders, the real parties at Interest as to 
the disposition of the property in litigation, hâve supplied ail the funds both 
for the original purchase and enlargement of the works, to the extent they 
hâve been enlarged. It is true they assunied the rlsk of the investment, and 
their légal rights are no higher than those of the water company, but there 
may be an equity in their favor. There were portions of the System lying 
wlthin the city of Columbus which could possibly be made available for the 
future uses of the city from whatever source her water supply Is drawn. 



140 161 FEDERAL EBPOETEB. 

While the clty Is entltled to a rescission of ttie contract and may proeeed to 
construct her own water System, sucli a System operated indépendant of that 
of the water company would without doubt greatly destroy, if not render en- 
tirely valueless, the property to which thèse bondholders now loolc for the 
security of thelr bonds. Would it not be in accordance with equity and good 
conscience to require the city, in view of ail the facts developed in this case, 
to utilize this available portion of the sj'Stem at Its reasonable and fair value 
and the proceeds be appropriated for the beneflt of the holders of the bonds? 
The court, having jurisdiction, and having power to do, under the présent bill, 
wliatever may be necessary or proper to fully protect the rights of ail and do 
equity between the parties, can mould a decree which will work no injustice. 
Whatever be the value of the présent waterworks property, any portion of 
it which can be of use to the city in the construction and opération of future 
waterworks should be made available for that purpose, and the net proceeds 
thereof should in equity be applied for relief to that extent of the holders of 
bonds of the water company. It would be manifestly unjust and inéquitable 
to allow the city to proeeed unconditionally with its plan to provide the in- 
habitants with water, and not protect the interests of thèse bondholders to 
the extent, at least, of the value of such portions of the System as may be 
available for the city's use. To quotc the language of one of the able counsel 
for the complainant: 'They [the bondholders] are entitled to be protected to 
the extent of the value that is there.' While he referred to the value of the 
entire System, the statement is equally applicable to the portion which may be 
available for the city's uses. The bondholders hâve proposed to sell the 
présent System to the city at a fair valuation. The city contracted for the 
privilège of purchasing the System, and, while I hâve found this not to be a 
binding légal obligation of purchase, it may in equity be enforced to the ex- 
tent of requirlng a purchase of such parts of the System as the city may now 
use. I hâve found that the portions lying in the state of Alabama are of no 
practieal value. The valuation I hâve found is applicable only in case the 
river is to be used as a source of supply, and I hâve found that this was not 
in the mlnds of the parties when the contract was entered into. 

"A decree in this cause refusing injunction and deciaring the contract an- 
nulled and canceled should not be uneonditional. The available property need 
not be necessarily lost to the bondholders, if they be willing to save it upon 
the terms decreed by the court. They could be permitted to accept from the 
city a fair valuation thereof and the city could be re<(uired to pay the same 
before proceeding to carry ont the purposes of Its ordinance. If, on the op- 
portunity being afforded, the complainant, trustée for the bondholders, dé- 
clines to accept the valuation flxed by the court and convey to the city the 
available part of thb System, then the clty should be permitted unconditional- 
ly to proeeed with its undertaking. 

"I therefore recommend : 

"(1) That in order to aseertain what may be the value of the portion of 
the System located In the state of Georgla, so far as the same can be utillzed 
by the city to supply such a distribution System as would be adéquate for the 
needs and purposes of the city in the construction and opération of a wa- 
terworks System, a spécial référence be had to take testimony of experts up- 
on this question, and that a report be had thereon. 

"(2) That, on such report being made, the city be requlred. In terms of a 
conditional decree, to pay into court for the use of the trustée complainant 
In this cause (subject to prior payments as may be decreed), the sum aseer- 
tained by said report, said payment to be made wlthin a day specifled after . 
the filing of written consent on the part of the trustée for the bondholders 
to accept said amount In satisfaction of ail interest and claim of right which 
said bondholders allège as existing under the outstanding bonds of the com- 
pany or otherwise. 

"(3) That thereupon the lien attaching by virtue of tlie trust deed or other- 
wise held by the complainant to secure the bonds of the water company, so 
far as the same applies to the property of the eompam' wlthln the corporate 
limits of the city at Columbus, Muscogee county, state of Georgia, and found 
under said référence to be of use to the city, be released and canceled, and 
that the Columbus Waterworks Company and the Mercantile Trust & Deposit 
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Company of Baltimore exécute and dellver to the city of Columbus a eon- 
veyanee of ail said property, free from ail liens and incumbrances under said 
trust deed and mortgage, and that tlie trustée be requlredi to so enter upon 
said deed, and upon the several bonds on deposit with it and tliose held for 
the committee of bondholders in this cause, and that the holders of such bonds 
as hâve not been so deposited or held shall be estopped from setting up any 
claim or lien upon the property so conveyed, and, further, that the eight 
bonds held by the recelver be surrendered and canceled, and receiver's cer- 
tificates be substituted therefor as collatéral for the outstanding indebtedness 
secured by said bonds. 

"(4) That out of the funds decreed to be paid Into court there shall flrst be 
pald any sums necessary for rédemption of ail outstanding certiflcates of the 
recelver, and such other sums as may be proper to be paid after an account- 
Ing has been had of the indebtedness of the recelver, and that the property 
above named be declared free of ail lien of receiver's certificates and ail oth- 
er liens. 

"(5) That the affirmative relief as prayed in the eross-bill of the city be 
granted, and that the city be allowed, after the deposit of the aforesaidi 
amount, to proceed to carry out the purposes of the ordlnance providing for 
its waterworlis System. 

"(6) [The sixth reeommendation is immaterial hère.] 

"(7) That the cost of the litigation be taxed equally between the parties. 

"(8) That in the event the city fail to pay in the amount on the day specitied 
as provided in the second paragraph herein, when written acceptauee is flled 
by the trustée as required, then injunction issue against the city, and the bond- 
holders be permitted to carry out the contract as prayed in their amendment 
to the bill, and ail costs be taxed against the city ; but in the event the ac- 
ceptance of the trustée is not flled, as required, then the bill of complainant be 
dismissed, and the city permitted to proceed to carry out the purposes of Its 
■ordlnance of September, 1902, and ail costs be taxed against the complainant." 

The principal légal questions controUing in this case are : (1) Wheth- 
er the city under its charter had the authority to contract for a supply 
of water for the city and its inhabitants; (2) whether the contract in 
this case created a debt in violation of the Constitution of the state of 
Georgia; and (3) whether the exclusive character of the contract in 
this case can be upheld. 

It is well settled in Georgia, as held by the master, and as determin- 
ed by Circuit Judge Pardee in the case of City of Dawson v. Colum- 
bia Avenue, etc.. Trust Co., supra, that cities hâve the power under 
the "gênerai welfare" clause in their charters to enter into contracts 
for a water supply for their inhabitants for domestic use and for ûre 
protection. Mayor and Council of Rome v. Cabot, 28 Ga. 50; Wells 
v. Mayor and Council of Atlanta, 43 Ga. 67 ; Grâce v. Hawkinsville, 
101 Ga. 553, 28 S. E. 1021! That the action of the city council of Co- 
lumbus in entering into this contract did not create a debt in violation 
of the Constitution of the state is also held by the master in this case, 
following the décision in the Dawson Case. After quoting from the 
report of the spécial master, approved by Judge Pardee, in the Dawson 
Case, it was said in this case on the former hearing (130 Fed. 184) : 

"From thèse citations it will be scen that the décisions of the Suprême 
Court of the state were qulte as favorable to the validity of the contract In 
this case as they were at the time of the contract in the Dawson Case. If in 
that respect there is any distinction in the two cases, it is favorable to the 
complainant hère." 

The views of the court in the Dawson Case, and in this case when 
the former décision was made, are well expressed by the master in 
the Dawson Case, in this language (130 Fed. 171): 
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"It cannot, therefore, fairly be sîild that tliere Avas such a settled course of 
judiclal décisions in Georgia on this question at the time of tlie makiug of the 
contraet as to eonstrain the courts of the United States to follow later dé- 
cisions of the State court, especially in a case^where the rights of innocent 
third parties are concemed." 

The décisions of the Suprême Court of the state of récent years 
hâve been to the contrary, but this could not affect the contraet if, 
at the time it was made, the décisions of the Suprême Court were as 
stated. I see no reason for departing from what was held in the Daw- 
son Case, and what was before held in this case as to this question. 

The next, and perhaps most important, légal question involved in 
this case is that of the exclusive character of the contraet. When 
this case was before the court on the application for injunction pend- 
ente lite, the Walla Walla Case, 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 
341, was the most important and controlling case on the subject of 
the exclusive character of such contracts as this. Since that time a 
number of décisions hâve been made. The three most récent cases 
are Knoxville Water Co. v. City of Knoxville, 200 U. S. 22, 26 Sup. 
Ct. 224, 50 L. Ed. 353, City of Vicksburg v. Vicksburg Waterworks 
Co., 202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102, and the quite 
récent case of Water, Light & Gas Companv of Hutchinson v. City 

of, Hutchinson, 207 U. S. 385, 28 Sup. Ct. 135, 52 L. Ed. . Thèse 

three cases cite quite a number of preceding cases, none of which 
need be discusséd hère in the view that is taken of the question as 
determined by the facts of this case, and of the contraet under con- 
sidération. In the Knoxville Case it is held by a majority of the Su- 
prême Court (four justices dissenting) that an agreement on the part 
of a city with a waterworks company not to enter into a contraet witli 
any other parties for the establishment of waterworks during the peri- 
od of the contraet did not prevent the city itself from erecting water- 
works. In the Vicksburg Case it was held that the exclusive charac- 
ter of the contraet entered into in that case prevented the city from 
entering into compétition with the waterworks company by the érec- 
tion of waterworks of its own. In the Hutchinson Case the décision 
seems to hâve been based on local statutes and décisions of Kansas, 
and it was determined by the Suprême Court that, under tliose stat- 
utes and décisions, the city of Hutchinson was not authorized to enter 
into an exclusive contraet. The case hère is more nearly like the 
Vicksburg Case. Assuming, as I hâve, that the city had authority, un- 
der the gênerai welfare clause in its charter, to enter into this contraet, 
and that it did not, as the décisions stood at the time the contraet was 
made, create a debt in violation of the Constitution of the state, there 
is nothing, so far as I hâve been able to see, and certainly nothing 
has been brought to the attention of the court, under the statutes and 
décisions of this state which would prevent the city of Columbus 
from making an exclusive contraet for a îimited period, if that con- 
traet was a necessary and indispensable incident to the contraet for 
a supply of water. That such a grant of an exclusive privilège was 
necessary and indispensable to the main undertaking of the city seems 
to me to be beyond question. Considering the size of the city of Co- 
lumbus at the time this contraet was entered into, and the number of 
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its inhabitants, it would hâve been an impossibihty to hâve had any 
one enter into a contract of tliis sort, if the parties so contracting 
were to be met immediately, or soon thereafter, with compétition 
from another waterworks company, or from the city itself engaging 
in the business of supplying water to the city and its inhabitants. 
Such a contract would hâve been utterly valueless, and no one would 
hâve undertaken the expenditure necessary for the establishment of 
such a System of waterworks as was contemplated by this contract, 
and was actually estabHshed, unless they had been guaranteed an 
exclusive right for some reasonable period at least for rendering the 
service and receiving the return expressed in the contract. Compéti- 
tion from other parties, or from the city, would, of course, bave de- 
stroyed the entire value of the outlay. It is clear that responsible 
parties would not bave entered into any such contract except for. 
its exclusive character. This being true, it cornes within the décision 
in the Vicksburg Case, 203 U. S. 4.53, 2G Sup. Ct. 660, -50 L. Ed. 1102. 
The language of the court in that case, in the opinion by Mr. Justice 
Day, is so pertinent hère that I quote from it at some length, as fol- 
lows : 

"The contract in the respect under eonsideration is found in section 1 of 
the ordinance, and undertalces to give to Bullock & Co., tlieir associâtes, suc- 
cessors, and assigna, the exclusive riglit and privilège, for the period of 30 
years, from the time the ordlnanee talées cffect, of erectlnj;, maintaining, and 
operatlng a System of waterworks, with certain privilèges named, for the fur- 
nishing of a supply of good water to the city of Vicksburg and its inhabitants 
for public and private use. 

"Without resorting to implication or inserting anything by way of intend- 
ment into this contract it undertakes to give by its terms to Bullock & Oo., 
their associâtes, successors, and assigns the exclusive right to erect, maintaln 
and operate waterworlcs, for a definite term, to supply water for public and 
private use. Thèse are the words of the contract, and the question upon this 
branch of the case is, conceding the power of the city to exclude itself from 
compétition with the grantee of thèse privilèges during the period named: 
Has it done so by the express terms used? It has contracted with the Com- 
pany in language which is unmistakable that the rights and privilèges named 
and granted shall be exclusive. Oonsistently with this grant, can the city 
submit the grantee to what may be the ruinous compétition of a System of 
waterworks to be owned and managed by the city, to supply the needs, public 
and private, covered in the grant of privilèges to the grantee? It needs no 
argument to demonstrate, as was pointed out in the Walla Walla Case, that 
the compétition of the city may be far more destructive than that of a pri- 
vate Company. The city may conduct the business without regard to the prof- 
it to be gained, as it may resort to public taxation to make up for losses. A 
private company would be compelled to meet the grantee upon différent terms, 
and would not likely conduct the business unless it could be made profitable. 
We cannot coneelve how the right can be exclusive, and the city hâve the right 
at the same time to erect and maintaln a System of waterworks, which may 
and probably would practically destroy the value of rights and privilèges con- 
ferred in its grant. If the right is to be exclusive, as the city has contracted 
that it shall be, it cannot at the same time be shared with another, particular- 
ly so when such division of occupation is agalnst the will of the one entltled 
to exercise the rights alone. It is difflcult to conceive of words more apt to 
express the purpose that the company shall hâve the undivided occupancy of 
the fleld so far as the other contracting party is concerned. 

"The term 'exclusive' is so plain that little additional light can be gained 
by resort to the lexicons. If we turn to the Century Dictionary, we flnd it 
defined to mean; 'Appertaining to the subject alone; not including, aduiltting 
or pertalning to any other or others ; undivided ; sole ; as, an exclusive 



144 161 FEDERAL REPORTER. 

riglit or privilège; exclusive jurisdiction.' We tliink, therefore, it requires 
no resort to implication or intendment in order to give a construction to 
this phase of the contract ; but, on tlje otlier hand, tlie city bas provideâ and 
the Company lias accepted a grant wlaich says in plain and apt words that it 
sliall hâve an exclusive right, a sole and undivided privilège. To hold other- 
wise in our view would do violence to the plain words of the contract, and 
permit one of the contracting parties to destroy and defeat the enjoyment of 
a right vs'hich has been granted in plain and unmistakable terms. On the au- 
thority of the Walla Walla Case, the city had the power to exclude itself for 
the term of its contract, giving the words used only the weight to which they 
are entitled, without strained or unusual construction, and we think it was 
distinctly agreed that, for the term named, the right of furnishing water to 
the inhabitants of Vicksburg under the terms of the ordinance was vested 
solely in the grantee, so far at least as the city's right to compete is con- 
cerned. Any other construction seems to us to ignore the language employed 
and to permit one of the parties to the contract to destroy its benefit to the 
other. We think the court below did not err in reaching this conclusion." 

The above language appears to be conclusive of the question before 
the court in this case. The contract in that case was exclusive, and 
in this case it is exclusive. It was for 30 years, in both cases. I 
do not see either any material différence between the local law in 
Mississippi and the law in Georgia at the time the Columbus con- 
tract was entered into. My conclusion, therefore, is that the ex- 
clusive feature of this contract must be upheld. 

It may be proper, however, in this connection to consider the 
effect of certain provisions of the Constitution of Georgia which were 
relied upon by counsel for the city. Article 1, § 3, par. 2, Const. Ga. 
1877, provides that: 

"No bill of attainder, ex post facto law, rétroactive law, or law impairing 
the obligation of contracts, or making irrévocable grants of spécial privilèges 
or immunities, shall be passed." 

The succeeding paragraph (3) provides: 

"No grant of spécial privilèges or immunities shall be revoked, except in 
sueh manner as to work no injustice to the corporators or ereditors of the in- 
corporation." 

The provision of the Constitution of the state of Mississippi is as 
follows : 

"Corporations shall be formed under gênerai laws only. The Législature 
shall hâve power to alter, amend or repeal any charter of incorporation now 
existing and révocable, and any that may hereafter be created, whenever in 
its opinion, it may be for the public interest to do so; provided, however, 
that no injustice shall be done to the stockholders." 

The Suprême Court, in the opinion in the Vicksburg Case, 202 U. 
S. 464, 465, 26 Sup. Ct. 660, 664, 50 h. Ed. 1102, after referring to 
the fact that the Constitution in which this provision occurred was 
adopted in 1890, and the contract in that case was created by an ordi- 
nance which was passed in 1886, refers to the case of Hamilton Gas- 
light & Coke Co. v. City of Hamilton, 146 U. S. 258, 13 Sup. Ct, 
99, 36 L. Ed. 963, and proceeds in this language : 

"Furthermore, the Mississippi Constitution contains this provision which is 
not in the Ohio Constitution considered in the Hamilton Case namely: 'Pro- 
vided (in exercising the right of amendment or repeal of a charter) no in- 
justice shall be done to the stockholders.' If it be true that the complalnant 
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below had a binding contract excluding compétition by the city in furnish- 
ing a water supply for tlie period of thirty years, we think it would be a 
palpable injustice to the stockholders to permit the compétition of the city by 
uew Works of its own, which, wbether operated profltably for the municipality 
or not, might be destructive of ail suecessful opération in furnishing water 
to consumers by the private company." 

I think this citation of authority alone sufficient without referrin^ 
to other cases in which similar clauses in state Constitutions are dis- 
cussed. The effect of the action of the city of Columbus on the 
creditors and bondholders of the waterworks company will be herein- 
after referred to. The master discusses the question raised by counsel 
for the city as to the right of the city, in the exercise of its poHce 
power, to provide for another supply of water. He concludes that 
the city has such right, subject to certain rights of the water com- 
pany and its creditors, which he discusses later. 

Assuming, therefore, that this is a valid contract, binding upon 
the city, and that the city was precluded thereby from entering into 
compétition with the waterworks company by erecting a System of 
its own, we corne now to the question of whether or not the water- 
works company on its part has complied with its contract. I do not 
agrée with the master entirely as to some of his findings in this re- 
spect. It seems to me, under the facts as shown by the évidence, 
that when the city council was informed that the waterworks System 
had been completed, and the council with the aid of experts examined 
the System and expressed its satisfaction and approval, it could not 
afterwards set up defects in the original construction of the System'; 
so that as to the sufficiency of the réservoir, mains, filters, etc., I 
should be disposed to disagree with the master, but, as to the mas- 
ter's finding that there was a failure to furnish an abundant supply 
of pure and wholesorne water, the facts in évidence before him justi- 
fied his finding, particularly as to September, 1902. While there 
were some failures before that to give the city and the people ail they 
ought to hâve had in this respect, thèse failures were passed over 
by the city, and, as a rule, the trouble was remedied, and the satis- 
faction of the city council expressed in the changes and improve- 
ments made. The people of the city twice refused during the con- 
tract, in 1894 and in 1897, to vote by the necessary two-thirds majori- 
îiy in favor of the issuance of bonds by the city for the érection of a 
waterworks System of its own. Although there had been complaints 
from the time of the completion of the waterworks in 1882 until 
1889, the master found that in 1889 the System had been improved 
to such an extent that it was accepted as satisfactory to the city. For 
several years there were negotiations between the city and the water- 
works company with référence to supplying water to additional ter- 
ritory which had been taken into the city, and thèse negotiations ap- 
pear to hâve resulted in a practical agreement in 1900, although there 
were some few items of disagreement. The master's finding as to 
the condition from 1889 to 1900 is expressed as follows: 

"I find that from 1S89 to May, 1900, except at compara tlvely short intervaU 

there was dissatisfaction and complaints on the part of the city because of 

the insufflciency of the water supply, and especially with the unsupplied 

Tieeds of the city for water in its annexed territory; that the company had 
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notice of this, and recognizrd the neeessity of iucreased supply. I further 
flnd that during this period the difCerences between the compimy and the eity 
led to ari effort by the eouncil on two separate occasions to repudiate the con- 
tract, but that It was not sustaiued by the requisite popular vote, thereby in- 
dicating the désire of the people to glve to the company au opportunity to 
carry ont the terms of the contract; that the company in apparent good fairh 
endeavored to adjust the diiïerenees by offer to arbitrate and the eouncil de- 
clined, and that finally the eouncil accepted exlsting conditions, and conclud- 
ed a supplémental agreement by wliieh the company was given an opportunity 
to test its ability to fully nieet the requirements of the contract, and tiiat in 
1902 both the eouncil and the people determined to no longer dépend upon the 
water company." 

The source of supply of water selected by White, and accepted as 
has been stated, ' by the city, was in Alabama, four miles west of 
Columbus. A réservoir was first cpnstructed of stone, and after- 
wards, in 1885, a second or upper réservoir, immediately above the 
lower and first réservoir, was constructed by building a dam across 
the upper end of the fîrst réservoir. The real difficulty, as gathered 
from the évidence, seems to hâve been the inadequacy of the supply, 
and also the failure on the part of the company to construct the up- 
per réservoir as it should hâve been. The master finds that when the 
stream supplying thèse réservoirs became abnormally low, and the 
upper and lower réservoirs not properly supplied, that the water be- 
came stagnant and impure, and greatly limited in quantity. He finds 
that this conditioi?, existed in 1894, 1895, 1898, and 1899, and notedly 
so in 1902. The serious condition which existed in 1902 led un- 
questionably to the action of the people of the city in voting almost 
unanimously in favor of the issuance of bonds, which is in controversy 
hère. Of course, one of the conditions, and perhaps the main condi- 
tion, which caused the trouble in 1902, was an unusual drought. This 
condition really existed again in 1904 for a short time, and would 
hâve been serious perhaps but for the prompt action of the receiver, 
under the authority of the court, in remedying the difficulty by ar- 
ranging to obtain water from the Chattahoochee river at a point above 
contamination. 

There may be some merit in the claim made by counsel for the 
complainant that the action of the city eouncil and of the people in- 
terfered to some extent with the ability of the waterworks company 
to carry out its contract. This, if true, was mainly so as to the agita- 
tion in the city eouncil and among the citizens on the subject of 
municipal ownership, thereby afïecting the crédit of the waterworks 
company and its ability to make further improvements. But, even 
making some allowance for this, in my judgment the facts in évi- 
dence were sufficient to justify the master in finding that there was 
a failure on the part of the company to furnish an abundant supply 
of pure and wholesome water as provided in the contract, and finding 
the company at f ault in this respect. It is a serious matter to under- 
take to supply the inhabitants of a city with an ample supply of good 
and wholesome water, and persons entering into a contract to do this 
necessarily must do so with an understanding bf the important char^ 
acter of the undertaking. This is particularly true of a growing 
city. Taking this whole record together, and considering ail the evi- 
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dence, the master, as has been stated, was justified in reaching the 
conclusion that there was a failure to comply witli the contract in this 
respect. 

The prayer of the cross-bill filed by the city is that it hâve a decree 
annulling- the contract with the waterworks company, and that the 
cross-defendants be perpetually enjoined from setting up any right 
or interest thereunder. This would be in eiïect decreeing a forfeiture 
of the waterworks company's rights under its charter and under the 
ordinances of the city and under its contract. This will not be clone 
in a court of equity, and certainly not except upon the sanie condi- 
tions that the prayer of the complainants in the original biU for an 
injunction will be denied. It should not be done unconditionally in 
any event, and clearly not as against the bondholders. Snbstantially 
,and practically the action of the court in either finally granting or 
denying the injunction will settle the rights of the parties in this 
case, so that a decree upon the cross-bill is really unnecessary, even 
if it is allowable. 

I corne now to the considération of the recommendation of the 
master as to the conditions upon which a final decree denying the 
injunction sought by the complainant should be entered. As shown 
by the record in this case, on December 32, 1902, a bill was filed by 
the Mercantile Trust & Deposit Company of Baltimore, trustée for 
the bondholders, against the company. William S. Green was ap- 
pointed receiver, and permission was granted the receiver to issue 
$50,000 of receiver's certificates, the trustée for the bondholders con- 
senting thereto, for the purpose of making improvements to the 
waterworks plant. The receiver assumed charge on January 15, 
1903. At the time the report of the master was filed the receiver 
had expçnded $17,220.85 in improvement of the plant, the larger 
part of which was for a filter plant and pumping station. Since that 
time the receiver has expended a considérable additional amourit in 
improvements. From the time he took charge the receiver has, with 
one exception, been furnishing the city with fairly good water, and 
with a sufficient supply of the same. The exception was in the sum- 
mer of 1904, during a protracted drought, when the streams in Ala- 
bania were almost dried up, and the Chattahoochee river very low. 
The main difficulty was that the intake was at a point below where 
there was some contamination of the river. This was promptly reme- 
died, and, since that time there has been no complaint, at least none 
has been brought to the attention of the court. The bondholders, 
acting through their committee, hâve done everything reasonably with- 
in their power to make the présent waterworks System effective and 
satisfactory. I am not satisfied that under the facts of this case it 
is brought within the ruling of the Suprême Court in Farmers' L,oan 
& Trust Co. V. City of Galesburg, 133 U. S. 156, 10 Sup. Ct. 316, 
33 L. Ed. 573. In that case it was held that the rights of the bond- 
holders were no higher than those of the company ; the décision being 
based, of course, on the facts of that case. In this case the city 
has for five years accepted and received the benefit of the efl^orts of 
the bondholders to give tl^e city a good supply of water. While, of 
course, the bondholders were interested in protecting their security. 
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the resuit of the work and improvements for which they furnished the 
funds has been to give the city what is conceded I think by ail par- 
ties to be at least a fairly good supply and quality of water. They 
must continue to do this until the end of this litigation, whenever 
that may be, for the idea could never be entertained of allowing the 
waterworks to be stopped and the city left practically without water, 
as it would be now unless this System was continued. The maxim, 
"He who seeks equity must do equity," is applicable hère. I con- 
clude that not only in justice and fairness, but testing the matter 
by Sound principles of equity,, the city, as against thèse bondholders, 
should be required to take so much of this waterworks plant as may 
be hereafter determined, at a fair valuation, as a condition of, and 
before a decree is entered in its favor finally denying an injunction 
in the case against the issuance by the city of its waterworks bonds. 
The master finds that the présent estimated value of the available 
portion of the System, with the river as a source of supply, is $176,- 
562.62. This does not include the value of that portion of the com- 
pany's property in Alabama, including its lands, réservoirs, pipes, and 
right of way in Alabama. It seems to me that it would be imprac- 
ticable to detach this portion of the System from the other, in the 
manner suggested by the master. The Alabama property must be in 
any view of it of considérable value, and for some time to come, al- 
lowing for any direction this case may take, it should and doubtless 
will be used as a partial source of supply. There is a provision in 
the contract that: 

"At the end of flfteen years from the eompletion of the works the city 
shall hâve the right to purchase the same with ail the rights, franchises, 
and property at a price to be mutually agreed upon, or the valuation may 
be ascertalned by three disinterested nonresidents of Columbus or Mus- 
oogee county, one to be a hydraulic engineer, the city to appoint one ar- 
bitrator, White one, and thèse two to sélect a third. When the value of 
the Works is thus ascertained and declared, the city shall pay the snm 
iiamed with ten (10) per cent, added; and the city shall, in this purchase, 
assume ail the obligations of White, the lawful acqulttancea of which shall 
be received by White as a part of the cash payment of the declared value of 
the waterworks. The obligations include such as are for operating, main- 
taining, and extending the same, and the duties Incident thereto. In as- 
suming money obligations for indebtedness, or choses in action, due from 
White to others, the same shall be in lieu of cash payments to equâl amounts, 
and no obligation to assuine money liabilities greater than the value to be 
paid by the city ; but the city has the right to décline the purchase after 
the value is ascertained upon payment of expenses of arbitratlon. If the city 
does not buy on this valuation when ascertained the right and privilèges of 
White shall continue in force until the final purchase of the works by the 
city. The right to purchase shall inure to the city every 15 years, but in 
every case White is to hâve 12 months previous notice of the city's intention 
to purchase." 

In my opinion this provision of the contract adds to the duty of 
the city to take this waterworks plant at a fair valuation, as it was 
clearly in the minds of the parties, the city, and White, the assignor 
of the Columbus Waterworks Company, that, if the city should de- 
sire to establish municipal ownership, it linight take this plant at a 
fair valuation. It adds something at least to my mind to the equities 
of the bondholders in the présent situation. I can understand and 
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appreciate fully the désire of the authorities and of ail the people of 
Columbus for an adéquate supply of good water. Nothing is more 
necessary to the welfare and comfort of the people. They are en- 
titled to this, and should hâve it. But there is no reason whatever 
why the présent vvaterworks plant, or certainly the greater part of it, 
cannot be utilized in connection with any new source of supply that 
may be resorted to by the city. I agrée substantially with the recom- 
mendation of the master stated abpve as to the terms upon which a 
decree denying an injunction should be entered, except that I think 
it should be conditioned upon paying the fair value of such property 
of the Company; that is, the whole or a part as the court may de- 
cree, after ascertaining in proper manner the value now of the prop- 
erty in Georgia, and the value of the entire property with that in 
Alabama added. Considérable additions and a number of improve- 
ments hâve been made to the property in Columbus since the master's 
report. The city should hâve the option, however, of having the 
value of the property submitted to arbitration, as provided in the con- 
tract, in case it should elect to do so. This arbitration should fix 
the value in the manner just mentioned; that is, the value of the 
property in Georgia, and the value with the property in Alabama 
added, so that both valuations will be before the court. 

Before a final decree is entered in this case, a reasonable time should 
be given the city authorities to consider the matter and détermine 
what action they think it advisable to take. This litigation has al- 
ready been greatly protracted, and probably 60 days' time for this 
purpose will not be unreasonable, and no final decree will be entered 
for that time. 



UNITED STATES v. AMERICAN SURETY CO. OF NEW YORK. 
(Circuit Court, D. Maryland. January 8, 1908.) 

1. PosT Office— Mail Mattee— Government as Bailee. 

The government in ttie opération of tlie post office department Is in 
law a bailee of tlie mail matter intrusted. to it for transmission. 

2. Same— Action on Bond. 

Where mail matter is stoleu by government clerlis, tlie government's 
moral obligation to pay over to the bailors the amount recovered on the 
bond of the clerlis in default is suffleient to enable the government to 
maintain an action on the bond, though the government is under no légal 
obligation to the senders or addressees of ordinary unregistered mail lost 
or stolen in transit. 

3. Teial— Peayee foe Peeemptoet Instruction— Evidence. 

On a prayer for a peremptory instruction in a fédéral court, the ques- 
tion is not whether there is literally no évidence, but whether there is 
any évidence, on whieh a Jury can properly proceed to flnd a verdict for 
the party producing it, on whom the burden of proof is imposed, and 
whether a verdict on the évidence submitted by plaintiff would be clearly 
wrong in the judgment of the great majority of ordinarily reasonable and 
falr men. 

4. Same— Direction op Verdict. 

Where the évidence given at the trial with ail légal inferences that the 
jury could justiflably draw therefrom is insufflcient to support a verdict 
for plaintiff so that such verdict, if returned, must be set aslde, the court 
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Ls not bouud to submit tbe case to tbe jury but inay direct a verdict for 
défendant. 

5. Evidence— Weio ITT of Evidence— Comfltcting ïirEOKiEs. 

When ])laintitï produces évidence that is consistent witb a liypothesis 
that tlie défendant is not liable and also witb one tbat be is, tbe évi- 
dence tends to establisli ueitber liypotliesis. 

6. PosT Office— Railway Postal Cleeks— Bonds— Actions. 

Evidence of tbe guilt of a postal clerlî of stealing certain letters from 
tbe mails liclcC insufiicient to establish a breacb of bis fldelity bond.. 

John C. .Rose and Morris A. Soper, for plaintiff. 
James U. Dennis, for the United States. 

MORRIS, District Judge. On December 1, 1904, the défendant, 
American Surety Company of New York, became surety on a bond to 
the United States of America in the penalty of $1,000, conditioned that 
one Charles W. Hammel "shall, from and after December 1, 1901, 
faithfully. discharge ail the dtjties and trusts imposed on him as suclî 
railway postal clerk in the railway postal office above named, or any 
other railway post office to which he may be hereâfter transferred or as- 
signed, or in any position of transfer clerk to which he may be detailed, 
either by law, or the rules and régulations of the Post Office Depart- 
ment of the United States, and shall faithfully account for and pay over 
to thé proper officiai ail moneys which shall come into his hands as 
such railway postal clerk ; and shall, upon the termination of his term 
of office or einployment, return.to the proper officiai ail property of 
every kind .which shall be in his . possession as such railway postal 
clerk." On November 7, 1906, the United States of America brought 
this suit on said bond against said surety, alleging a breach of the con- 
ditions. To the déclaration the défendant pleaded (1) non est factum ; 
(3) perforinance.; (3) non damnificatus. 

The plaintiff to support its case proved the bond, and read in évi- 
dence the stipulation filed in the case which embodies the agreed state- 
ment of facts. The défendant thereupon filed the following motion : 

"The défendant, x\merican Surety Company of New York, excejits to ail 
tbe testimony of tbe senders and addressees, and eacb of tbem, of tbe let- 
ters mentioned in the list of letters incorporated in the stipulation heretofore 
flled in tbis case, and moves tbe court to strike ou t ail the testimony of said 
seïiders and addressees of said letters, 'as set fortb in said stipulation, because 
the said évidence is incompétent and Irrelevant in this case, as the obligée 
(the plaintiff) mentioned in tbe bond is under no obligation to refund to sucb 
senders and addressees tbe sum or sums lost by tbem, and tbe losses of sucb 
senders and addressees sbould not be considered in estimatlng tbe damages to 
the plaintiff." . 

The plaintiff then closed its case, and the défendant submitted this 
prayer: 

"The défendant, American Surety Company of New York, prays the court 
to instruot Itself. sitting as a Jury, tbat the plaintiff bas offered no évidence 
in this case legal'ly sufficient to entitle it to recover, and that tbe verdict must 
therefore be for tbe défendant." 

On the above motion to strike out telstimony it is necessary to con-i 
sider the right of the plaintiff to maintain such an action as this, when' 
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it is not under légal obligation to pay to the senders or the addressees 
of mail matter damages conséquent to them through the loss of such 
mail matter. 

It is to be noted that the mail matter involved in this suit is ordinary, 
unregistered mail, and the plaintifif is under no légal obligation to the 
senders or addressees thereof, even though there should be a recovery 
on this bond, but, in the event of a recovery, there would be a moral 
obligation on the plaintiff to pay to the claimant the amount so recover- 
ed. The government in the opération of the post office department is 
in law regarded as a bailee of the mail matter intrusted to it for trans- 
mission. 

The défendant contends that the right of the bailee to sue a third per- 
son to recover the possession of the property bailed, or for damages 
on account of it, bcing based on the liability of the bailee to answer to 
the bailor for the property, there would be no liability of such third 
person to the bailee, if the bailor could not recover from the bailee, ex- 
cept that the bailee might, perhaps, bring a possessory action to re- 
cover the spécifie property in order to enable it to carry out the pur- 
pose of the bailment, and if there is no right of recovery against the 
principal there is no such right against the surety. I cannot agrée with 
this contention of the défendant. The moral obligation to pay over to 
the bailors the amount recovered under the bond would be sufficient to 
enable the bailee in this case to maintain the action. National Surety 
Co. V. U. S., 139 Fed. 70, 63 C. C. A. 512; American Surety Co. v. 
U. S., 133 Fed. 1019, 66 C. C. A. 679 ; U. S. v. American Surety Co. 
(C. C.) 155 Fed. 941; Chamberlain v. West, 37 Minn. 54, 33 N. W. 
114. The motion will therefore be refused. 

The prayer of the défendant is next to be considered. The rule of 
law controlling fédéral courts in passing upon such a prayer is plain. 
The question is "not whether there is literally no évidence, but whether 
there is any upon which a jury can properly proceed to find a verdict 
for the pârty producing it, upon whom the burden of proof is imposed." 
Commissioners of Marion County v. Clark, 94 U. S. 378, 34 L. Ed. 59, 
citing Gibling v. McMullin, 3 Privy Council App. 317, 335. As it is 
put by Mr. Justice Brett in Bridges v. Ry. Co., L. R. 7 H. L. 313, 
333, the question is whether the verdict on the évidence submitted by 
the plaintiff vi'ould be clearly wrong in the judgment of the great 
majority of ordinarily reasonàble and fair men. When the évidence 
given at the trial, with ail légal inferences that the jury could justifi- 
ably draw froni it, is insufficient to support a verdict for the plaintiff, 
so that such a verdict for the plaintiff, if returned, must be set aside, 
the court is not bound to submit the case to the jury, but mav direct a 
verdict for the défendant. Randall v. B. & O. R. R., 109 U-'S. 478, 3 
Sup. Ct. 323, 27 L. Ed. 1003." In meeting the burden of proof in this 
case, it is not enough for the plaintiff to show that the wrong complain- 
ed of might hâve been occasioned by the default of Hammel that he 
was pilfering from the mails and had the opportunity to take the things 
of value contained in the 120 letters. When the plaintiff produces évi- 
dence that is consistent with an hypothesis that the défendant is not 
liable and also with one that it is, his évidence tends to establish 
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neither. Ewing v. Goode (C. C.) 78 Fed. 44S; L. & N. Ry. Co. v. 
E. T. V. & G. Ry. Co., 60 Fed. 993, 9 C. C. A. 314. 

Hammel worked on the railway postal cars operated between New 
York City and Washington, D. C. One of the items of mail on which 
this suit is based is proved to hâve been mailed at New L,ondon, Conn., 
addressed to a person in Waycross, Ga. Other items are proved to 
hâve been mailed in Philadelphia, Pa., addressed respectively to per- 
sons in Baltimore, and there are 130 items included in the claim on 
which this suit is brought. As to any one of those items, is there any 
évidence, with ail the inferences that a jury could justifiably draw from 
it, sufficient to support a verdict for the plaintiff that the court would 
sustain? I am of opinion that there is not. Such a verdict would be 
clearly wrong in the judgment of the great majority of ordinarily rea- 
sonable and fair men. 

Even allowing his testimony full weight in support of the plaintifï's 
hypothesis that the défendant is liable, Hammel cannot identify any 
one of the letters as having been taken by him. Each one of those 
items of mail enumerated in the stipulation was handled by, and acces- 
sible to, many post office employés, and subject to possible theft, loss, 
or destruction by each of them ; but because thèse items in the course 
of proper transmission through the mails would hâve passed through 
the hands of Hammel or been accessible to him, and because he admits 
that he stole from the mail during the period when thèse letters dis- 
appeared, it is sought to hold the surety on his bond responsible for the 
loss of the letters. The évidence is too inconclusive to support the 
suit. The law does not présume the guilt of a person, but it does not 
follow that, in such a case as this, Hammel is to be considered as the 
only thief then in the employ of the post office department. The letters 
on which the claim is made might hâve been stolen, lost, destroyed, or 
miscarried before or after they were accessible to Hammel, or may 
hâve been taken by others on the mail car with him. 

Being of opinion that the évidence offered by the plaintiflf is insuffi- 
cient to support its case, under the rules of law above set forth, I would 
set aside a verdict found for the plaintiff by a jury in this case, and I 
therefore grant the prayer of the défendant, which asks me to say 
that there is no legally sufficient évidence entitling the plaintiff to re- 
cover, and that the verdict must be for the défendant. 



FLEISGHMAN CO. v. MURRAT et al. 
(Circuit Court, D. South Carolina. January 29, 1908.) 

1. OOUETS— FEDERAL COUBTS— INJXJNCTION— "COTJETS OF A StATE." 

Tlie Soutli Carolina Dispeiisary Commission ereated by Sess. Laws 
1907, p. 835, No. 402, for tlie purpose of winding up the South Carolina 
State Dispensary, disposing of its property, and paying its debts, Is not a 
"court of a state" within Rev. St. § 720 (U. S. Oomp. St. 1901, p. 581V pro- 
viding that an injunctlon shall not be granted by any court of the United 
States to stay proceedlngs in any "court of a state" except in cases where 
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such injunetion may be authorized by any law relating to proceedings in 
bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1080-1690.] 

2. States— Officebs— Commission— "Officebs of the State." 

Tlie members of the South Carolina Dispensary Commission created by 
Sess. Laws 1907, p. 835, No. 402, with power to wind up the South Caro- 
lina State Dispensary, are not "oiHcers of the state" within the ordinary 
acceptation of the term, and, if oflicers at ail, are officers appointed sole- 
ly for the performance of spécifie duties. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
6635-6638 ; vol. 8, p. 7804.] 

3. INTOXICATING LiQUOES— REGULATION- DEPAETMENTS— DiSPENSABY FCTNDS. 

Ail dispensary funds collected by and deposited to the crédit of the 
State Dispensary Commission in the course of the winding np of the af- 
fairs of the State Dispensary undor Sess. Laws 1907, p. 835, No. 402, re- 
quiring payment of the State Dispensary indebtedness from such funds, 
and the remaining surplus, if any, into the State ïreasury, coustitutes a 
trust fund for the payment of the clalms of dispensary creditors. 

4. CoTJETS— Action Against Officers— Action Against State— "Suit Against 

THE State." 

A suit to compel the State Dispensary Commission appointed to wind 
up the afCairs of the State Dispensary under Sess. Laws 1907, p. 835, No. 
402, to pay a dispensary creditor from the trust funds held by the Com- 
mission for the liquidation of dispensary indebtedness, was not a suit 
against the state within Const. U. S. Amend. 11, provlding that the Ju- 
dicial power of the United States shall not extend to any suit at law or 
equity commenced or prosecuted against one of the United States by 
citizens of another state. 

[Ed. Note. — Fédéral jurisdiction of suits against state, see note to Tin- 
dall V. Wesley, 13 G. C. A. 165. 

For other définitions, see Words and Phrases, vol. 7, p. 6778; vol. 8, 
p. 7809.] 

5. Same— State as Partï. 

The state of South Carolina was not an Indispensable party to a suit 
by a state dlspensai-y creditor to compel the South Carolina Dispensary 
Commission to pay complainant's clalm from trust funds in the hands 
of such Commission. 

6. Equity— Matters of Discrétion- Abuse. 

A court of equity bas power to prevent an abuse of discrétion by a 
state board, and recjuire that the board's power be exercised according 
to law and in such a manner as not to unjustly injure property rights. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 19, Equity, §§ 89-92.] 

7. Intoxicating Liquohs— Régulations— Dispensary Commission — Manda- 

tory Duties. 

Under Sess. Laws 1907, p. 835, No. 402, creating the South Carolina 
Dispensary Commission, and directing it to pay ail just liabilities of the 
State Dispensary, tbe Commission had no discrétion as to the allowance 
of claims, its duty to allow and pay ail just clalms being mandatory. 

8. Courts— AcTs op State- Sovebeignty. 

The décision of tha South Carolina Suprême Court that tlie act authoriz- 
Ing the establishment of the State Dispensary and the purchase and sale 
of whisky by the scate was constitutional did not constitute a décision 
that the state in se acting was performing governmental functions, and 
therefore could not be sued by creditors for the price of goods sold to such 
dispensary. 
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George B. I,ester and Merrick & Barnard, for complainant. 
J. Fraser Lyon, Atty. Gen., W. F. Stevenson, Felder & Rountree, 
and Abney & Muller, îor' défendants. 

PRITCHARD, Circuit Judge. This is a suit in equity brought 
by the complainant to hâve the défendants declared trustées as le a 
certain fund in their hands, to détermine the amount due to the com- 
plainant payable out of the said fund, and to compel the payment of 
the amount so found to be due. 

The record shows that in 1892, the General Assembly of the state 
of South Carolina passed an act (Laws 1893, p. 62) regulating the 
purchase, sale, and distribution of intoxicating liquors within said 
State, and providing for a board consisting of three members, to be 
known as the "Board of Directors of the State Dispensary." Tlie 
said act also provided for a Dispensary Commissioner to be electcd 
by the General Assembly, and made it the duty of the board of di- 
rectors of the State Dispensary to purchase ail alcoholic liquors for 
lawfuluse within the state, and to sell the same to the various coun- 
ty dispensaries, as provided in said act. The law further provided 
that ail money arising from the sale of liquors by the board of direct- 
ors of the State Dispensary should be deposited with the State Treas- 
urer, to be held by him as a separate and distinct fund, and kept to' 
the crédit of the said board of directors of the State Dispensary ; 
that the liquors purchased by the said board of directors of the State 
Dispensary should be paid for out of this fund upon a warrant to be 
issued by the said Dispensary Commissioner, such warrant to be is- 
sued by the Dispensary Commissioner at the direction of the said 
board of directors of the State Dispensary, and no part of this fund 
coùld be lawfully paid out by the State Treasvker, except upon war- 
rants so issued ; that while said law was still in force, the complain- 
ant sold to the board of directors of the State Dispensary, at priées 
mutually satisf actory and agreed upon, a large quantity of whisky 
and other spirituous liquors, ail of which whisky and spirituous liq- 
uor, except a small portion of which was afterwards returned by the 
défendants, were duly accepted and sold by thç said directors of the 
State Dispensary at a substantial profit, in accordance with the dis- 
pensary law, and the proceeds of such sales were in due course of 
administration deposited in and became a part of the fund hereinbe- 
fore referred to; that the General Assembly of the state of South 
Carolina, at its session held in 1907, passed an act providing for the 
abolition of the State Dispensary, which act vas duly approved on 
the 16th day of February, 1907, and section 47 cf which is as follows: 

"Sec. 47. The State Dispensary is hereby abolisliecu and ail nets and parts 
of acts inconsistent witli this act, are hereby repeaBd : Provided, that this 
act shall not hâve the effect of preventing any violation of the présent crim- 
inal law relatlng to the dispensary being punished is now provided by law 
for offenses heretofore conimitted." (Laws 1007, p. 480.) 

That at the same session the said General Assembly of the state of 
South Carolina passed another act entitled "An act to provide for the 
disposition of ail property connected with the State Dispensary and 
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to wind up its affairs," which said act is in words and figures as fol- 
lows: 

"Session Laws, S. C, 1907. 

"No. 402. 

"An act to provide for tiie disposition of ail property conneeted wlth the 
State Dispensary, and to wind up Its affairs. 

"Sec. 1. Be it enacted by the General Assembly of the stato of South Caro- 
lina that immediately upon the approval of this aet, the Governor shall 
appoint a commission of well known business men, conslsting of flve members, 
none of whom shall be members of the General Assembly, to be known as 
the State Dispensary Commission, who shall each give bond for the faithfnl 
performance of the duties required. In the sum of $10,000. 

"Sec. 2. Said Commission shall immediately organize by the élection of a 
Ohairman and a Secretary from their number. 

"Sec. 3. It shall be the duty of said Commission to close ont the entire 
business and property of the State Dispensary, except real estate, and in- 
cluding stock in the several county dispensaries by disposing of ail goods 
and property conneeted therewith, by collecting ail dehts due and paylng from 
the proceeds thereof ail just liabilities at tlie earliest date practicable. Said 
Commission shall be at liberty to make such disposition upon such terms, 
tlmes and conditions as their judgment may dictate : Provlded, that no al- 
cohoUc liquors or beers shall be dlsposed of wlthin the state, exc-opt to coun- 
ty dispensary boards, and ail liquors illegally bought by the prosent manage- 
ment may be returned to the persons, flrms or corporations, from whom pur- 
chased, and for determinlng the legality of said puuchases, they are hereby 
authorized and directed to Investigate fuUy the circunistances surrounding 
ail contracta for liquors, and to employ such assistant œnnsel as may be ap- 
proved by the Attorney General, and such expert aceountants as stenogra- 
phers, and any other person or persons the Commission may deem necossary 
for the ascertalnment of any fact or facts conneeted witli said State Dis- 
pensary and its management, or contre!, at any time lu the past, and to take 
testimony, elther wlthin or without the state: Provided, further, that ail 
payments shall be made in gold and silver coin of the United States, in Unit- 
ed States currency, or in national bank notes. 

"Sec. 4. The compensation of each moniber of said Commission shall be 
¥5.00 per day for each day actually employed about the business and actuaJ 
expenses for the tlme engaged: Provided, that they shall re<:eive no coni- 
pensation for service rendered on this Commission after .Tanuary Ist, l!tOS. 

"Sec. 5. The said Commission shall pay to the State Treasnrer, after, de- 
ducting their compensation and other expenses allowed by this Aet, ail sur- 
plus funds on hand, after paylng ail liabilities. 

"Sec. 6. The said Commission Is hereby authorized to employ such book- 
keepers, aceountants, clerks, assistants and employés as they may deem nec- 
essary, and to contract with them at the time of employmeut for their com- 
pensation. 

"Sec. 7. The said Commission shall submlt to the Governor at the earliest 
day practicable, a complète inventory of ail property received hy them, wlth 
a statement of the liabilities of the State Dispensary, and as soou as the 
affairs are llquidated, a report in full of their actings and doiugs. 

"Sec. 8. That said Commission shall liave full power and authority to 
investigate the past conduct and affairs of tlie Dispensary, and ail tiie ijow- 
er and authority eonferred upou the committee aiii)ointed to investigate thi; 
affairs of the Dispensary, as prescribed by an act to provide for the investi- 
gation of the Dispensary, approved January 24th, A. D. 190C, be, and hereby 
is, conf-'i'red upon the Commission provided for under this act: Provided, 
that for the purpose of the Investigation of the affairs of tl^e Dispensary 
as herein provided, each and every momher of said Commission l>e, and 
hereby is, authorized and empowered, sev)arnfely and ludividually, or col' 
lectively, to exercise the power and authority lieroin eonferred upon the 
whole committee. 

"Approved the IGth day of February, A. D. 1007." Laws 1007, p. So-j. 
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This act was approved on the same day as the act aboli shing the 
State Dispensary, to wit, the 16th day of February, 1907, and, within 
a short time thereafter, the Commission provided for was created by 
the appointment of the défendants, W. J. Murray, John McSvv-een, B. 
F. Arthur, C. K. Henderson, and Avery Patton, as commissioners, 
and said défendants, having duly qualified and organized pursuant to 
the said act, became and do now constitute the State Dispensary Com- 
mission, and as such are charged with the exécution of ail the powers 
conferred and the performance of ail the duties imposed upon said 
Commission by the said act. That immediately upon their qualifica- 
tion as commissioners, and organization as the State Dispensary Com- 
mission, the défendants entered upon the discharge of their duties, and, 
in accordance with the act providing for their appointment, took pos- 
session and control of the entire business and property of the State 
Dispensary, including the money which was at that time deposited with 
the State Treasurer to the crédit of the board of directors of the State 
Dispensary, and said défendants hâve sold the property of said State 
Dispensary, except real estate, and collected many of the debts due to 
the said State Dispensary, and now hâve in their hands the proceeds 
arising from said sales and collections, which, together with the sum 
received from the State Treasurer, amount to about $800,000; that 
ail of the money realized from the sale of the property of the said State 
Dispensary and the collection of debts due to it, has been from time 
to time, as received by the défendants constituting the State Dispensary 
Commission, and now is deposited to the crédit of said Commission 
in certain banks in the state of South Carolina, subject to withdrawai 
only by said Commission, and no part of said money is in the Treasury 
of the State of South Carolina, or has ever been mingled with any 
funds belonging to said state; that the complainant furnished to the 
défendants, at their request, an itemized statement of its account 
against the State Dispensary, which account has been compared with 
the books kept by the State Dispensary and found to be in substantial 
agreement with said books; that complainant's account has also been 
audited by the company employed by the défendants for that purpose, 
and the complainant insists that, in accordance with said audit and 
the books of said State Dispensary, its account is correct, and that 
there is now justly due and owing to it, out of the funds in the hands 
of the défendants, directed to be appHed to the payment of the just 
liabilities of the State Dispensary, a balance of $66,501.19, which bal- 
ance is a just liability of the said State Dispensary ; and although com- 
plainant has demanded said amount, the défendants hâve refused to 
pay the same or any part thereof. Complainant therefore asks that 
a receiver be appointed to take charge of and administer ail the moneys 
now in the hands of the défendants, arising out of the sale of property 
belonging to the State Dispensary of South Carolina, or from the col- 
lection of debts due to it, or direct and decree that the amount due to 
complainant be immediately paid to it upon the exécution of a good 
and sufficient bond conditioned to pay to défendants such sum or sums 
as may be found to be due to them by complainant and adjudged to be 
paid by it; that this court appoint a master with a view of having its 
claim passed upon and determined, and also requests this court to 
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grant a writ of injunction restraining the défendants from paying out 
or disposing of any of the moneys now in their hands until there can 
be an adjudication of the matters in controversy betvveen complainant 
and défendants. 

It is contended by counsel for défendants, first, that the funds in 
the hands of the State Dispensary Commission, created by the act of 
February 16, 1907, belong to and are the property of the state, which 
has the right to control the same, and which, through the said Commis- 
sion as its agent, is in possession thereof. Second. Tliat the said State 
Dispensary Commission is the mère agent or instrumentality of the 
state vested with the ministerial function of winding up the State Dis- 
pensary's business, selling the goods and property on hand, collecting 
the debts due the state in connection with said business, and holding 
the proceeds for the state and subject to its right of disposition there- 
of. And vested also with the judicial function of investigating ail 
claims in connection with said business and determining the validity 
thereof, and that this Commission is a court within the meaning of 
section 720 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 581). And also vested with the ministerial function of 
paying from the funds held by tliem for the state such of the said 
claims as they may upon said investigation find and décide to be just 
liabilities of the state. Third. That the pending action is in efïect an 
action against the state, because it seeks to lay hold of funds belonging 
to the state and in the hands of the said Commission, as its agent, 
and through the said Commission in the possession of the state, and 
further seeks to hâve such funds applied to the payment of alleged 
liabilities of.the state. So that the state is an indispensable party to 
the action. Fourth. That the state cannot be held to bave waived its 
constitutional immunity from suit by the said act creating the "State 
Dispensary Commission," except to the extent of the remédies therein 
provided for and allowed to claimants for the collection of such debts 
as may be due them by the state in connection with it.s said dispensary 
business, and, therefore, such claimants are limited to the remédies 
therein provided for and allowed. Fifth. That the said act creating 
the State Dispensary Commission having been passed and the remédies 
therein provided for having been allowed, as a purely voluntary matter 
on the part of the Législature of the state, the said act is subject to be 
repealed, and the allcwance of the remédies therein provided for is 
subject to be recalled z,t any time at the pleasure of the Législature and 
in its discrétion. 

Counsel representing the défendants do not agrée as to the conten- 
tion that this Commission is a court wnthin the meaning of section 
720 — one of the distirguished counsel being of the opinion that this 
Commission is not a court within the meaning of that section. The 
court has carefully considered the arguments on this point, and, after 
much investigation, has reached the conclusion that the contention 
of the défendants in this respect is untenable. It is admitted that the 
Commission does not hâve the power to enter final judgment or to is- 
sue an exécution, anc; while it is invested with certain powers, they 
are not to any appréciable extent judicial in their character. The au- 
thority conferred upon them to make inquiry is only for their own in- 
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formation arid guidance, and does not confer upon them the power to 
judicially détermine the matters submitted to them, and, this being so, 
the court is forced to the conclusion that it is not a court according to 
the well-defined meaning of the term. 

The next question is as to whether this is a suit against tlie state 
or whether it is a suit to which the state is an indispensable party, 
and, in order to reach a correct détermination of this question, it be- 
comes necessary to inquire as to the nature and character of the duties 
required to be performed by the défendants under the act authorizing 
their appointment. The défendants are charged with the duty of set- 
tling and adjusting the unsettled claims against the State Dispensary 
at the time it was abolished, and are required by the provisions of the 
act hereinbefore mentioned to ascertain and pay such sums as may be 
found to be due the several creditors of the State Dispensary. Thèse 
défendants are not "officers of the state" within the meaning of the 
ordinary acceptation of the term. If officers at ail, they are officers 
appointed solely for the purpose of performing spécifie duties. In the 
case of W. U. Tel. Co. v. Myatt (C. C.) 98 Fed. 335 (foot of page 360), 
the court says: 

"The act of the Législature creatlng tlie court of Visitation and the act ex- 
teudiiif; the powers and jurisdlctlon thereof to telegraph compaules cast up- 
on the officiais who are défendants In this suit the spécial duty of admmister- 
Ing and enforcing sald laws. Their offices were created solely for such pur- 
poses, and such défendants are not gênerai officers of the state, whose duty 
It Is to see to the enforcement of laws generally, and who act only by formai 
judicial proceedlngs In the courts of the state. This suit, therefore, Is not 
against the state of Kansas, and hence is not within the prohibition of the 
eleventh amendment to the Constitution of the TJnlted Sates." 

By this stiit it is sought to enforce the rights of complainant in ac- 
cordance with the provisions of the act in question. The object of this 
suit is not to coerce the défendants into doing something which the 
state law forbids them doing, but to compel them to do what the state 
statute requires shall be done. 

At the time that the State Dispensary was abolished, State Dispen- 
sary funds. to the amount of about $150,000 were on deposit in the 
State Treasury, and there was property connected with the State 
Dispensary and a large amount due to it for goods which had been 
sold to the county dispensers. The défendants bave sold the property 
and collected a large number of the debts, the proceeds arising from 
such sales and collections amounting to about $650,000, which, to- 
gether with the $150,000 received from the State Treasurer, makes 
a total of about $800,000. The amount of money in the State Treasury 
belonging to the dispensary fund, as well as tbe amotmt realized as 
hereinbefore stated, was turned over to the défendants, and by them 
placed to their crédit in a number of banks in the state. This sum 
was placed in their hands for the spécifie purpose of carrying out the 
provisions of the act, to wit, the adjustment and settlement of the 
claim of complainant and those who were sim'larly situated. It is 
obvious, from a careful reading of the statute, that the Législature in- 
tended that this fund should be treated as a spécial trust fund arising 
out of the opération of the State Dispensary, to be used primarily 
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for tlie purpose of settling ail just liabilities incurred by the State 
Dispensary in the purchase of goods during its existence. The pur- 
pose sought to be accomplished by the Législature was the payment of 
the outstanding- indebtedness of the State Dispensary, as well as the 
disposai of its property and to wind up its affairs as a business con- 
cern. The fact that this money was realized from the sale of goods 
purchased from the creditors of the State Dispensary, when consider- 
ed in connection with the action of the state Législature in placing the 
entire funds in the hands of the défendants for the express purpose 
hereinbefore mentioned, clearly constitutes this a trust fund in the 
hands of the défendants, as trustées, who are charged with the duty of 
carrying out the purposes of the act. 

While it is estimated that the State Dispensary's indebtedness 
amounted to only about $600,000, yet the Législature provided that 
ail the funds, amounting to $800,000, should be placed under the domin- 
ion and control of the défendants, thus clearly indicating that it was 
the intent of the Législature that every dollar of the funds realized 
from the State Dispensary was to be treated as a trust fund, first, for 
the purpose of settling thèse clainis, and then providing that any sur- 
plus remaining should be paid into the State Treasury as funds prop- 
erly belonging to the state. This action on the part of the Législature 
is signiftcant, and clearly indicates that the chief object in appointing 
the Commission was to provide for the payment of claims similar 
to that of complainant. The Législature having authorized thèse de- 
fendants to receive into their custody and control the funds in the 
hands of the State Treasurer, the state thereby surrendering its pos- 
session of the same, for the purposes hereinbefore mentioned, shows 
most conclusively that this fund was intended to be treated as a trust 
fund, and was to be used by the défendants for the purpose of carrying 
out the provisions of the act under which tliey were appointed. It 
cannot be reasonably insisted, in view of thèse circumstances, that the 
state is an indispensable party to this suit, inasmuch as it is not nec- 
essary that the state should be a party in order that there mav be a 
final détermination of the matters involved in this controversy. There- 
fore this is not a suit against the state within the meaning of the 
eleventh amendment. 

The principal question involved in this controversy is as to whether 
the claim of complainant is a just liability against the State Dispen- 
sary. If it should be determined to be a just liability, the statute 
in question makes it the duty of the défendants to pay it, and, under 
thèse circumstances, the question sought to be litigated is onè in which 
the state is not interested in the sensé contemplated by the eleventh 
amendment. In the case of Louisiana v. Jumel, 107 U, S. 711, 2 Sup. 
Ct. 128, 27 L. Ed. 448, and other like cases, it was sought to compel 
the state ofificers to perform a duty either not directed to be done by 
the statute, or prohibited by it, or to enforce payment out of gênerai 
funds, or where there was no spécial fund which the state itself had 
appropriated to and charged with its payment. 

In the case of Rolston v. Missouri Fund Com'rs, 120 U. S. 411, 7 
Sup. Ct. 610, 30 L. Ed. 721, the court said: 
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"There [in the Jumel Case] the effort was to conipel a state offieer to do 
wJaat the statute prohibited him from doiiig. Hère, the suit is to get a state 
offieer to do what the statute requlres of him." 

The court in a further discussion of this subject, said : 

"It is next contended that this suit cannot be maintained because it is in 
its effect a suit against the state, whioh is prohibited by the eleveuth amend- 
ment of the Constitution of the United States, and Louisiana v. Jumel, 107 
U. S. 711, 2 Sup. et. 128, 27 L. Ed. 448, is cited in support of this. position. 
But this case is entirely différent from that. ïhere, the effort was to com- 
pel a state ofiicer to do what a statute requires of him. The litigation is 
with the oflicer, not the state. The law malces it his duty to assign the 
liens in question to the trustée when they malce a certain payment. The 
trustées claini that they hâve made this payment. The ofiicer says they hâve 
not, and there is no controversy about his duty if they hâve. The only in- 
quiry is, therefore, as to the fact of a payment aecording to the requirements 
of the law. If it has been made, the trustées are entitled to their decree. 
If it has not, a deeree in their favor, as the case now stands, must be denied ; 
but as the parties are ail before the court, and the suit is In equity, it may be 
retained so as to détermine what the trustées must do in order to fulflll the 
law, and under what eircumstances the Governor can be eompelled to exécute 
the assignment which has been provided for." 

This principle is fully sustained in the cases of Osborn v. Bank, 9 
Wheat. 738, 6 L. Ed. 204; Board of Liquidation v. McComb, 92 U. 
S. 531, 33 L. Ed. 623 ; Pennover v. McConnaughy, 140 U. S. 1, 11 
Sup. Ct. 699, 35 E. Ed. 363 ; Reagan v. Earmers' Loan & Trust Co., 
154 U. S. 389, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Scott v. Donald, 
165 U. S. 112, 17 Sup. Ct. 262, 41 E. Ed. 648; Tindal v. Wesley, 167 
U. S. 220, 17 Sup. Ct. 770, 42 E. Ed. 137. 

The failure of the défendants to comply with the statute cannot be 
treated as a refusai of the state to comply with the statute. On the 
contrary, it is a refusai on the part of the défendants to do that which 
they hâve been directed to do by the statute. Therefore a suit institut- 
ed against the défendants for the purpose of requiring them to per- 
form the duties enjoined upon them by the statute is a suit against 
them as individuals, and is not in any sensé a suit against the state. 

As hereinbefore stated, it is insisted by counsel for the défendants 
that the commissioners are vested with discrétion and judgment to 
pass upon the question as to whether or not the daims of creditors are 
just and valid, and that, therefore, this court cannot interfère with such 
judgment or discrétion. The rule that courts will not control an of- 
fieer in the exercise of a discrétion conferred upon him is subject to 
qualification, and this is especially true iri a court of equity when its 
exercise afïects individual rights. It is well settled that the courts hâve 
the power to prevent an abuse of discrétion and require that it be ex- 
ercised aecording to law and in such manner as not to unjustly injure 
property rights. 

"Auditing officers will be required by mandamus to make their audit 
aecording to law. If the compensation is fixed by statute or agree- 
ment, they will be required to audit the compensation so ilxed. If 
they hâve already audited an account for a less sum than that fixed by 
statute or agreement, they will be required to set aside the audit al- 
ready made and to reaudit aecording to law." Am. & Eng. Enc. Law 
(Ist Ed.) vol. 14, 149. People v. Elmira Auditors, 82 N. Y. 80. 
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The act authorizing the appointment of thèse commissioners does 
not undertake to give to them discrétion as to what daims to pay, 
but expressly directs them to pay ail just liabilities. Hence, it fol- 
lows that, if a claim is just, their duty is mandatory, and they pos- 
sess no judgment or discrétion as to its performance. It appears from 
the allégations of the bill that thèse défendants hâve already exercised 
the discrétion with which they are invested by auditing and adjusting 
several accounts claimed to be due. - 

Among other things, it is charged in the bill that the défendants 
hâve improperly managed the funds placed in their hands. A careful 
considération of the évidence fails to sustain this contention ; it clear- 
ly appearing that thèse défendants hâve donc no wrong in that respect, 
and that they are gentlemen of high character and standing. 

It is insisted by counsel for défendants that this suit is instituted 
solely with a view of avoiding an investigation of the transactions be- 
tween the State Dispensary and the complainant and other creditors 
in the purchase of whisky and other spirituous liquors. This conten- 
tion is unfounded, inasmuch as this court will aflford every opportunity 
for a complète and thorough investigation of any and ail transactions 
connected with the former management of the State Dispensary in the 
purchase of the goods the payment for which is now sought. While 
the Suprême Court of South Carolina bas decided that the act authoriz- 
ing the establishment of the State Dispensary and the purchase and 
sale of whisky by the state was constitutional, it cannot be reasonably 
contended that in so doing the state was performing the functions us- 
ually exercised by a state necessary to préserve its autonomy and main- 
tain its sovereignty. Nor can it be assuraed that it was contemplated, 
at the time of the adoption of the eleventh amendment, that a sovereign 
state would ever engage in the purchase and sale of spirituous liquors 
for profit. The state having seen fit to engage in this business, and at 
the same time to deprive its citizens of the right to engage in such 
business in compétition with the state, thereby placed itself in a posi- 
tion where it could not, with consistency, avail itself bf the immunity 
conferred by the eleventh amendment in a suit like the one at bar in 
which it is sought to collect a debt contracted by the individuals placed 
in control of such business with implied, if not direct, authority to 
contract such debts. Having deprived its citizens of the right to en- 
gage in this particular line of business, reserving the right to monop- 
olize the same through its agents appointed for that purpose, it would 
be manifestly unjust to permit the state, under any circumstances what- 
soever, to avoid the payment of debts contracted by the purchase of 
goods from the sale of which it has derived enormous profits. And 
even if this were a suit against the State Treasurer instituted for the 
recovery of funds set apart for the express purpose of paying the 
indebtedness thus contracted, as in this instance, it might well be ques- 
tioned as to whether such officer could claim immunity under the elev- 
enth amendment. However, the court does not undertake to pass 
vipon this phase of the question, inasmuch as the record shows that 
this is not a suit against a state officiai, or in any sensé such a suit as 
is contemplated by the eleventh amendment. 

For the reasons hereinbefore stated, the court is of opinion that it 
161 F.— 11 
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has jurisdiction, and that the injunction heretofore issued should be 
continued to a final hearing. 

At the time this opinion was announced, counsel stated in open court 
that the Attorney General of South Carolina had made application to 
the Suprême Court of that state for a mandamus to compel the défend- 
ants to pay over the sum of $15,000 — that amount being appropriated 
by an act of the Législature — out of this fund to the use of the Attor- 
ney General, the same to be used in prosecuting parties charged with 
violation of the law in connection with the management of the State 
Dispensary.- 60 S. E. 928. This action on the part of the Attorney 
General is in the nature of a surprise and was entirely unnecessary, in- 
asmuch as this court, if proper application had been made by the de- 
fendants or the Attorney General, would hâve gladly authorized the 
use of the same for such purpose, it appearing that after the payment 
of this amount there will remain in the hands of the défendants funds 
amply sufficient to satisfy ail claims involved in this controversy. 
This seems to be an unwarranted attempt to provoke a conflict of 
jurisdiction between this court and the state courts of South Carolina. 
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WILSON DISTILLING CO. et al. v. SAME. 

(Circuit Court, D. Soutli Carolina. March 27, 1908.) 

CotTETS— Fedeeal Cotjrts— Following State Décisions. 

A fédéral court in a suit before it Involving riglits of the complainants 
under a state statute is not bound to adopt a construction placed upon 
such statute by the Suprême Court of the state after complainants' rights 
had accriied, and subséquent to their détermination by the fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 956, 957. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. C. A. 478; Union 
Plantera' Bank of Memphis v. City of Memphis, 49 O. 0. A. 4C8.] 

In Equity. 

J. Fraser Lyon, Atty. Gen., W. F. Stevenson, Anderson, Felder, 
Rountree & Wilson, and Abney & Muller, for complainants. 

Mordecai & Gadsden, Rutledge & Hagood, George B. Lester, 
Frank Carter, and Alf . S. Barnard, for défendants. 

PRITCHARD, Circuit Judge. This is a motion to vacate injunc- 
tion and receivership orders on the' ground that they are predicated 
upon an interprétation of the act of 1907 (35 St. at Large, p. 835) as 
amended by the Législature of 1908 (Act Feb. 34th) in conflict with 
the interprétation thereof by the Suprême Court of South Carolina, in 
the case of The State of South Carolina, ex rel. J. Fraser Lyon, as 
Attorney General, Petitioner, v. W. J. Murray et al. (decided March 
14, 1908) 60 S. E. 928. As a gênerai rule, this court will adopt the 
construction which the state court puts upon a state statute. This is 
especially true as afïecting the court's décision in respect to a rule 
of property. 
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The questions involved in this motion were determined by this 
court in an opinion rendered on the 29th day of February, 1908, in 
whicli, among other things, it was held that the act authorizing the 
appointment of the défendants as commissioners to settle and adjust 
tlie outstanding indebtedness incurred by the State Dispensary created 
the fund in their hands a trust fund for the benefit of the complain- 
ants, and that the acceptance of the same by the défendants constituted 
them trustées holding such fund for the purposes contemplated by 
the statute. The court having considered the opinion of the Suprême 
Court of South Carolina, which holds that this is a suit against the 
State and therefore inhibited by the eleventh amendraent, is of opinion 
that tliis court is not bound by the principles enunciated therein, inas- 
much as such opinion was rendered subséquent to the décision of this 
court and necessarily involves a construction of the Constitution of 
the United States. 

In the case of Burgess v. Seligman, 107 U. S., page 33, 3 Sup. Ct., 
page 31 (27 L. Ed. 359), among other things, the court says: 

"We do not consider ourselves bound to follow tlie décision of ttie state 
court in tliis case. When tlie transactions in coutro^'ersy occurred, and wlien 
the case was under the considération of the Circuit Court, no construction 
of the statute had beeii given by the state tribunals contrary to that giveu 
by the Circuit Court. Tlie fédéral courts hâve an independent jurisdiction 
in the administration of state laws, co-ordinate with, and not subordiuate to, 
that of the state courts, and are bound to exercise their own judgment as to 
the meaning and efCect of those laws. * * * So, when contracts and trans- 
actions haye been entered into, and rights hâve accrued thereon under a 
particular state of the décisions, or when there has been no décision, of the 
state tribunals, the fédéral courts properly claim the right to adopt their own 
interprétation of the law applicable to the case, although a différent interpré- 
tation may be adopted by the state courts after such rights hâve accrued. 
* * * In the présent case, as already observed, when the transactions in 
((uestion took place, and when the décision of the Circuit Court was render- 
ed, not only was there no settled construction of the statute on the point 
under considération, but the Missouri cases referred to arose upoii the iden- 
tical transactions which the Circuit Court was called upon, and which we 
are now called upon, to consider. It can hardly be contended that the féd- 
éral court was to wait for the state coiuts to décide the merits of the con- 
troversy and then siiuply register their décision ; or that the judgment of the 
Circuit Court should be reversed merely because the state court has since 
adopted a différent view." 

Also, in the case of Pease. v.' Peck, 18 How. 599 (15 L,. Ed. 518), 
the court says: 

"When the décisions of the state court are not consistent, we do not feel 
bound to follow the last, if it is contrary to our own convictions ; and iiiuch 
more is this the case, where, after a long course of consistent décisions, some 
new light suddenly sprlugs up, or an excited public opinion has elicited new 
doctrines, subversive of former safe précèdent. Cases may exist, also, when 
à cause is got up in a state court for the vory purpose of anticipating our 
décision of a question knowii to be peuding in this court. Nor do we feel 
bound in any case In which a point is first raised In the courts of the United 
States, and has been decided in a Circuit Court, to reverse that décision con- 
trary to our own convictions, in order to conform to a state décision made 
in the meantime. Such décisions hâve not the character of established précè- 
dent déclarative of the settled law of a state." 

This court entertains the highest regard for the Suprême Court 
of South Carolina and the greatest respect for its décisions, but 
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its Opinion in this instance being rendered after tlie rights of the 
complainants had accrued under the act, and subséquent to a dé- 
termination by this court of the questions involved in a suit brought 
by tlie complainants, the court does not feel justified in adopting the 
opinion of that court as controlling in this particular case. If the 
Court had any doubt as to the correctness of its ruling, it vvould glad- 
ly yield to the décision of the state court, but having no such doubt, 
the motion of défendants is overruled. 

At the time the opinion was announced in this case, among other 
things, the court stated that if application should be made for the 
payment of the $15,000, appropriated by the Législature for the 
state of South Carolina for the prosecution of parties charged with 
violation of law in connection with the management of the State Dis- 
pensary, that it would gladly authorize the same. 

Inasmuch as it appears there will be funds amply sufficient to pay 
ail debts and liabilities of the Commission after the payment of this 
amount, and in order that the state may not be embarrassed in its 
prosecution of those who may hâve violated its laws, the court will, 
of its own motion, sign an order authorizing the payment of the said 
amount to the Attorney General. 



Ex parte STANCAMPIANO. 

(Circuit Court, S. D. New York. April 24, 1908.) 

Aliens— Pboceedinos foe Depohtation— Second Arkest on Same Charge. 
The décision of the Secretarj- of Commerce and Labor, flnding that an 
immigrant arrested for déportation under Immigration Act Feb. 20, 1907, 
c. 1134, § 21, 34 Stat. 905 (U. S. Comp. St. Supp. 1907, p. 402), is not sub- 
ject to déportation, does not render tliat question res judicata, nor pre- 
vent a second arrest of the alien to try the same question again. 

Application for Writ of Habeas Corpus. 

Giuseppe L. Maggio, for petitioner. 
Henry L,. Stimson, U. S. Dist. Atty. 

WARD, Circuit Judge. This is an application for the discharge 
under a writ of habeas corpus of Giuseppe Stancampiano, an alien who 
entered this country March 23, 1906, and is now detained under a 
warrant of the Assistant Secretary of Commerce and Labor, dated 
March 16, 1908, pursuant to Act Feb. 20, 1907, c. 1134, § 21, 34 Stat. 
905 (U. S. Comp. St. Supp. 1901, p. 402), upon a charge of having 
been convicted of a felony or other crime or misdemeanor involving 
moral turpitude prior to entry. The objection is that the alien was 
arrested under a similar warrant in December, 1907, upon the same 
charge, and after a hearing before the board of spécial inquiry was 
discharged from custody by the Secretary of Commerce and Labor 
on the ground that he was not the person described in the Italian 
certificate of conviction. 
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The immigration autliorities are clothed with executive, and not 
with judicial, duties. The finding of the Secretary of Commerce and 
Labor is not a technical res adjudicata, and there is nothing in sec- 
tion 21 to prevent him from arresting an alien a second time to try the 
same question again, if he is satisfied that the alien has entered the 
United States in violation of the act. This is no violation of the alien's 
rights, because he was admitted into the United States subject to the 
condition that he might be deported within three years thereafter, if 
he entered in violation of the act. The questions involved are ques- 
tions of fact, upon which the détermination of the executive officers 
of the United States is final. Pearson v. Williams, 202 U. S. 281, 26 
Sun. Ct 608, .50 L. Ed. 1029. 

The writ is discharged, and the alien remanded to the custod}' of the 
Commissioner of Immigration. 



UNITED STATES v. BOXD. 

(Circuit Court, S. D. Texas. February 4, 1908.) 

No. 2,017 (1,714). 

1. CusTOMS Duties— Confusion of Goods — Mixtuke or Coal and Slack. 

An importation consistée! of a mixture of bituininous coni and slacl;:. 
In tlie proportion of aboiit tvvo to one. Held, tliat ttie two classes of mer- 
cliandise should be subjected to the rates of duty respeetively provlded 
therefor in the tariff, on tbe basis of this proportion, regardless of tlieir 
intermingled condition: that, as such proportion eould be fixed hy the 
use of scale and screen on a single tub, the law would not cast on the 
importer the burden of the useless séparation of the two kinds of coal. 

2. Same— Evidence— SuKFiciEKCY of Test. 

The proportion of slack in an importation of 175 tons of coal was suffi- 
cientJy deterinined by testing a sample weighing 113 pounds. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Look. McDaniel, U. S. Atty. 

Harris & Harris (Edward F. Harris, of counsel), for importer. 

BURNS, District Judge. This case arises upon pétition to review 
the action of the Board of General Appraisers in sustaining the pro- 
test of the importer against the assessment of duty upon certain bi- 
tuminous coal, imported through the port of Galveston on the 6th day 
of September, 1904. 

Entry was duly made of 175 tons, described as "surplus bunkers" 
and invoiced as bituminous coal; duty thereon was assessed under 
paragraph 415 of the tariff act of July 24, 1897, c. 11, § 1, Schedule N, 
30 Stat 190 (U. S. Comp. St. 1901, p. 1674), at 67 cents per ton; and 
the entry was liquidated in accordance therewith. This action upon 
the part of the collecter of customs was but the exercise of sound dis- 
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cretion; and he was, in the light of theT^reasury Décisions, without 
the alternative to give the matter other direction. Tlie importer con- 
tends that 35 per cent, of said coal is found to be "slack or culm," 
and under said paragraph 415 subject to duty at 15 cents per ton. 
The acting appraiser makes the following return : 

"I took a fair representsitive saniple of 113 pouuds, uscd a liall'-iuc-h screen, 
and wlth following resuit; 

Per cent. 

Slack, 40y2 pounas 0.35841 

Lump, 721^ pounds O.G-U.jî)" 

Petitioner contends that a fair interprétation of the tarifif clause 
relating to the dnty iipon bituminous coal has no application to slack 
or culm, where the latter isa, part of and not segregated from the gên- 
erai cargo ; that, to make the rate of 15 cents per ton available to the 
importer, the slack or culm must be an individnal importation in the 
sensé that it must be distinct, separate, and not confused and inter- 
mingled with bituminous coal carrying a higher rate of assessment; 
and that, not being so separated and segregated, the higher rate 
should attach. The contrary view is announced by the Board of Gen- 
eral Appraisers. It is found as a fact that of the coal in question 35 
per cent, thereof is what is commonly known as "slack'' ; and upon 
the test, made, so far as this record speaks, in a fair and proper way, 
there appears to be no diflîculty upon the part of those charged with 
the assessment and collection of the duty in ascertaining the proportion 
which the slack bears to the lump, the part to the whole. 

Hence it follows that, if a correct resuit can be had by the use of 
scale and screen, the object and purpose of the law has been attained — 
the quantity of each grade or class ascertained. And, this being so, 
the law will neither require nor invite the importer to perform an 
act of séparation, useless in resuit and burdensome in cost, wlien, as 
in this case, it appears that the quantity of coal and slack can be es-._ 
timated and fixed by the weighing of a single tub. 

The action of the board shouId.be in ail things affirmed, with direc- 
tions to the collector to reliquidate the entry in accordance with the 
views hère announced ; and the decree will so provide. 



NORTHWESTERN S. S. CO., Limited, v. MARITIME INS. CO.. Limited. 

(Circuit Court, W. D. Washington, N. D. Jauuary IC, 1008.) 

No. 1,370. 

1. InSUEANCE— CONSTHUCTION OF POLTCY — LaW GOVEKNIXQ. 

A poliey Of insuvanee ou an American vesse! issued in Rni'jlnnd, and 
there delivored to brokers wlio paid the premlum, is au English contract, 
to be construed and enforced aceording to English law. 

I lai. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
173, 174. 

What law governs policies, see notes to Corley v. Travelers' Protective 
Ass'n, 40 C. C. A. 287 ; Globe v. Kutgers Fire lus'. Co. v. David Moffat Co., 
S3 C. C. A. 100.] 
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2. Same — Mabike iNSunANCE— PoLicy Against War Risks. 

In a poliey insuriiig a vessel on a voyage froni Seattle to Vladivostok 
during the war between Japaii and Riissiii. against war risks only, a pro- 
vision tliat it should cover only "tliose risks excluded by the 'warranted 
free of capture, seizure or détention' danse in marine poliey or policies'" 
must be eonstrued as referriug to marine policies generally, and not to 
any particular poliey on the vessel, and tlie poliey to cover the risk of 
the vessel's capture and confiscation by the Japanese. 

3. Same— AvoiDAîîCB of Poiicy—Faill-ke to Disclose "jMateriai, Facts." 

The law of Bngland, as of other countrles, requires an applicant for 
marine insurance to make a full disclosure of ail the niaterial facts 
knowB to him at the time affecting the risk which the insurer is to as- 
sume, but he is not reanired to disclose facts unknown to him at tlie time. 
nor immaterial facts, nor matters of common and gênerai knowledge 
among those engaged in the insurance business at the place of the con- 
tract. "Jlaterial facts" are only such as are likely to influence the mind 
of a reasonable underwriter in decidlng whetlier to aecept tlie risk and 
In fixlng the rate of premium to be charged, and the question of niaterial- 
ity is one of fact to be decided upon considération of ail the circnmstances 
and conditions affecting the transaction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 572. 

For other définitions, see Words and Phrases, vol. 5, pp. 440G, 4407.1 

4. Same— ScoPE op Policy— Duty of Insubeb in Conducting Voyage. 

A poliey insuring a ship for a voyage insures only for the particular 
voyage lutended which must be prosecuted with diligence, and by the 
most direct and practicable known route. The ship must be seaworthy 
at the commencement of the voyage and at the commencement of eacli 
successive stage of the voyage, and every reasonable précaution for the 
safety of the ship and cargo must be taken so that the voyage may be 
terminated without unuecessary delay, and without loss to either the own- 
er or insurer; the adoption of customary and reasonable means to pro- 
mote the suecess of the venture, and to avoid known dangers, is not a 
ground for exempting the insurer from the liabilities expressed in the 
policy. 

5. Same— Avoidakce of Policy, 

Défendant insured a ve.ssel agalnst war risks on a voyage from Seattle 
to Vladivostok during the (var between Russia and Japan. She carried 
a cargo consisting prineipally of sait beef and was captured by a .Japanese 
vessel, her cargo condemned as contraband of war, and herself as prize. 
She cleared for Shanghai, a neutral port, and carried documents show- 
ing that as her destination, but her bill of lading and other papers showed 
her to be an American merchant vessel, the true nature of her cargo and 
her true destination, and she was not condemned for lack of such docu- 
ments. Held, that ithe nature of the cargo, the intended clearance for 
Shanghai, and the carrying of false documents were not matters material 
to be disclosed to défendant when the insurance was obtained, and the 
fact that they were not so disclosed did not invalidate the policy in 
view of the facts that the cargo was known to défendant to be of a char- 
acter which would probably be treated as contraband in case of capture, 
that the policy contained express permission for the ship to rnn a block- 
ade, and that the measures taken to conceal her destination did not in- 
crease the risk but lessened it, and if known would not hâve influenced 
a reasonable underwriter to décline it. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 573- 
577.] 

6. Same. 

The owner of the vessel before she sailed gave the mnstcr a letter of 
spécial instructions directing him to proceed to Dutch Ilarbor, to coal 
there, and then to proceed by a designated route througli the Okhotsk 
Sea to Vladivostok. She coalcd at Dutch Ilarlior, but in the Okhotsk 
Sea was caught in floatlng ice, which was unusual at that scason, and 
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detained for 40 days, and was then compelled to make for the nearest 
port for provisions and ooal, and it was while on such déviation that she 
was captured. The pollcy contained a clause permitting tlie sliip to "sail 
to, toueli, and stay at any ports or places wliatsoever witbout préjudice 
to this Insurance." Held, that none of such matters constituted a défense 
against liability on the policV, the route taken being the most direct and 
ordinarlly safe, the stopping to coal being within the terms of the poliey, 
and, moreover, a proper act In view of the length of the voyage, and the 
letter of instructions and false documents carried not having been in- 
tended to deceive In case of capture, since they were surrendered with 
others showing the true facts, but were fumished and the route prescrlbed 
merely as a précaution against capture, whlch the owner, as between it- 
self and the insurer, owed to the latter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
722-737.] 

7. S AME. 

ïhe poliey was not avoided by the fact that an agent of the consignée 
and owner of the cargo sent from China to inspect the same and deliver 
it to the consignée was niade freight clerk on the vessel on the voyage, 
there being no évidence that he was In any way connected with the Rus- 
sian government. 

At Law. Action upon an insurance poliey insuring the steamship 
Tacoma against war risks only, the steamship having been captured by 
the Japanese and condemned as a prize during the récent war between 
Japan and Russia. Tried before the court, a jury having been waived. 
Findings and judgment in favor of plaintiiï. 

John P. Hartman, for plaintifï. 
Kerr & McCord, for défendant. 

HANFORD, District Judge. This action îs founded upon a poliey 
insuring the steamship Tacoma, a mercliant vessel of the United States, 
against war risks only, for a voyage from Seattle to Vladivostok, while 
there, and to a port of safety, with liberty to run bloekades, issued 
during the time of thé récent war between Japan and Russia. The 
Charles Nelson Company, a corporation, doing business at San Fran- 
cisco, acted as agent for the owner of the ship in obtaining her em- 
ployment for the voyage in question, and in obtaining through an in- 
surance agency in San Francisco, and brokers in London, insurance 
on the ship and her cargo — including this poliey and other war risk 
policies. This poliey was issued in England, delivered to the brokers 
there, and the premium was paid there through the brokers. There- 
fore I hold that it is an English contract, to be construed and enforeed 
according to English law. It is made upon a printed blank in the 
standard form of English marine policies, with certain clauses usual 
in ordinary marine policies deleted, and additional phrases written in 
blank spaces se as to make it a war risk poliey. The clauses whieh 
are important to be eonsidered in this case are as follows: 

"Kow this poliey witnesseth that in considération of the said person or per- 
sons effecting this poliey promlsing to pay the said company the sum of five 
hundred and eighty-four pounds, 12/lOd as a premium at and after the rate 
of twenty guineas per cent, for such insurance, the said company takes upon 
itself the burthen of such insurance to the amount of two thousand, seven 
hundred and eighty-four pounds, and promises and agrées with the insured, 
their executors, administrators and assigus, in ail respects truly to perform 
and fulflU the contract contained in this poliey. And it is hereby agreed and 
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declared that the said Insurance shall be and is an insurance (lost or not lost) 
at and from Seattle to Vladivostok, while tliere and back to a safe neutral 
port. With llberty to run blockade. To return 5 per cent, for no claim under 
this policy. Tbis insurance is only to cover tbose risks excluded by the 'war- 
ranted free of capture, seizure or détention' clause in marine policy or poll- 
cles. * * * And it shall be lawful for the said ship or vessel in the voyage 
so Insured as aforesaid to proceed and sail to and toueh and stay at any ports 
or places whatsoever wlthout préjudice to thls Insurance. * * * War risk 
only. In the event of the vessel niaking any déviation or change of voyage, 
it is mutually agreed that such déviation or change shall be held covered at a 
premium to be arranged, provided due notice be given by the assured on re- 
ceipt of advice of such déviation or change of voyage." 

Although the policy was issued to the Charles Nelson Company, it 
was intended to protect the owner of the ship, and there is no contro- 
versy as to the right of the plaintiff to collect the insurance by an ac- 
tion in its own name, if the défendant is liable at ail. In attempting 
to make the voyage contemplated from Seattle to Vladivostok, the 
ship was detained by ice in the Okhotsk Sea more than 40 days, and 
when released her fuel and provisions were nearly exhausted, so that 
necessity compelled her to resort to a near-by Japanese port for sup- 
plies, and, while heading for that port, she was captured in the open 
sea by a Japanese cruiser, and was condemned as a prize of war, and 
confiscated by the Japanese government. It is the intention of this 
court to not rest this décision upon any fact at variance with the find- 
ings of the Prize Court, therefore the text of its décision wiU be con- 
sidered as an exact statement of the grounds for the decree condemn- 
ing the vessel. It is as follows : 

"Text. 

"The American Steamship 'Tacoma' is hereby adjudged as a prize of war. 
"Facts and Reasons. 

"The S. S. Tacoma in question is a merchant ship carrying the American 
flag, owned by the petitioners and registered at Seattle, Washington, TJ. S. A. 
The said ship had taken on board about 9,000 barrels of sait beef (some 
barrels bave been consumed by the crew of the ship on the voyage from 
Seattle) consigned by Charles Nelson & Ce, San Francisco, for the purpose of 
carrying them to Vladivostok. This beef was bought in America to supply 
Vladivostok on a contract between Dessino, a Russian gênerai in Shanghai, 
and Denby, a Russian merchant, and Ebbeke & Co., both in Shanghai, in No- 
vember, 1904 ; also she took on board some steel bars and a case of machine 
accessorles owned by Alexander Georgevitch Boulman, who is the frelght 
clerk of the ship. That the consignée of said sait beef was the Russo-China 
Bank at Vladivostok, and the said Boulman (who was commissloned by the 
said Denby with full power to represent or act for him in the business of 
purchase of goods to be supplled to the government offices, companies, or in- 
dividuals by Denby. He was also commissloned by the said Ebbeke & Co. to 
inspect the sait beef bought in America to be sent to Vladivostok, to embark 
himself on the ship loading said beef, and to deliver it to the consignée) 
was taken as the freight clerk of the ship by the order of the i)etItioners. 
That the master of the ship, while he was instructed by the ship owners 
on January 2, 1905, to the effect that he should go to Vladivostok, but If 
there was any obstruction like blockade or ice on the way there then to pro- 
ceed to Shanghai ; had secured a clearance paper and a bill of health for 
Shanghai under false prêteuses ; in the manifests submitted to the Customs 
the destination was also made for Shanghai; and In another copy of the 
manifests the destination was for Shanghai via ports ; and that a part in 
the cargo receipt where the destination was to be entered had been eut off. 
That the ship eailed from Seattle on January 5, 1905, Shanghai being en- 
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tered as her destination in the officiai logbook, the rough log, the mate's log, 
and the engineer's log ; on the 19th of the same month leaving Dutch Hai'bor, 
where she called to take coal, she sailed along Aleutian Islands, and tried 
to get to Vladivostok through Okhotsk Sea by Boussole Straits, but on her way 
she was surrounded by ice, and after diifting about for many days she sue- 
ceeded In continuing her voyage toward her destination on March 13, 1905. 
and she was eaptured by H. I. M. man of war in the sea about 40 miles South- 
west of Shibetontera Point on Shikoku Island at 8 a. m. on March 14th last. 

"The above tacts are supported by the statement made by Lieut. Vv'ataru 
Ukawa, an aeting otncer for the commander of H. I. M. S. Takachiko. the 
statements of inquiries made of the said offlcer, S. S. Connauton, the mas- 
ter of the Taconia, and Alexander Georgevitch Boulman, a Russian freight 
clerk of the shlp, the documents seized froni the said Boulman, tlie ship's 
registry, the bill of lading ; thopgh the ship's master déclares this bill serves 
for both the bill of lading and the charter party, \ve consider it is only a bill 
of lading by its nature, the clearanee papers, the bill of health, two co]iies of 
manifests, the cargo receipt, the logbook, ttie rough log, the mate's log, the 
engineer's log, and a letter addressed to the ship's master by his owners dat- 
ed .January 2, 1903. 

"ïlie main points of the pétition are that, even though the cargo on the ship 
is contraband of war, the ship should not be confiscated with the cargo, for 
it does not belong to the ship owners; that the ship owners hnd been cngaged 
in the conveyance of the cargo with a good will, for tliey instructed tlie mas- 
ter to proceed to Vladivostok, but in case he cannot get there on account of 
bloclcade or ice, to go to Shanghai, in a letter on ITebruary 5th (the date will 
be January 2d), and Vladivostok is distiuctly mentioued as the destination 
in the bill of lading; that tlie reason that Slianghai was entered In tha mani- 
fests and clearanee paper was the master's though t, in case he could mit go to 
Vladivostok in accordance with the instruction of the owners, but it was not 
intended to escape the seizure thereby, , thus having two différent destinations 
in the ship's papers cannot be called a fraudulent action from the stïindpoiut 
of international law, for sucli a conflict could be discovered very ensily. Fur- 
ther, sait heef is not absolute contraband of war, and when it was to be car- 
ried to a point like Vladivostok, having two status as a commercial port and 
a naval port, it is proper to consider that it was for Vladivos-tok as a eonmier- 
cial port, and not for military supply, unless there was a proof to the contrary, 
as we hâve a précèdent in the case of the Neptuuas eaptured during the war 
betweeu England and HoUand in 1798; also tha use of said cargo is not limlt- 
ed for military purposes only ; and that the steel bars and machine accessories 
belong to Boulman of which the consignors had forwarded at the request of 
the said person and that they are not contraband, as stated before. Therefore 
a pétition is made to the court for a décision to the effect that the said steam- 
er should be set free. 

"In considering the case of the sait beef of the cargo on the ship in ques- 
tion Is the euemy'a supply having been bought in America by Denby, a Rus- 
sian merchant, and EJbbeke & Co., Shanghai, on a contract they made in No- 
vember, 1904, with Dessino, a Russian gênerai, who takes part in the enemy's 
military secrets, residing at Shanghai at présent, and sent to Vladivostok, a 
Russian important naval base and commissary base ; also we can see it is a 
supply for the enemy's military use, for the consignée of the cargo was the 
Russo-China Bank at A'iadivostok, therefore it is proper to consider it con- 
traband of war ; that the steel bars and machine aceessories belonging to the 
said Boulman are also doubtless contraband for they are materials for ship- 
building and were destined to Vladivostok ; that, notwitbstanding it was set- 
tled before the ship left Seattle that the ship was bound for Vladivostok ac- 
cording tO; the letter received by the sliipmaster from his owners dated Janu- 
ary 2d last, a clearanee paper and bill qf health for Shanghai had been se- 
cured at Seattle ; that the port of destination in the cargo receipt was torn 
off ; that Shanghai was entered in the logbook, the rough logbook, and the 
mate's log and engineer's log; that the ship had tried. to get to Vladivostok 
through Soya Straits, which Is one of tlie most dilïieult courses in the winter 
on account of storms, snow, or ice. Tlicse are not excusable négligence or for 
convenienoe of the voyage or procédure, but tliey were nieans eniployed to con- 
ceal the true destination and to escape the ship's capture under false pre- 
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tenses. Although the true destination is mentioned in tlie bill o£ lading, and 
the letter to the sliipmaster from his owners, It eannot brealt the said tacts. 
Further, tliat aecording to tlie written and oral statements made by the act- 
Ing officer for the commander ot the Talîachilco when he visited the ship, the 
master had tried to conceal the said two documents by saying they are net 
, Tisef ul ; and that the petitioners persnaded Boulman to be f reight elerlt of the 
ship whlle they were aware the said Boulman was commissioned by Ebbeke & 
Co with spécial business as stated by the said person. Again, that aecording 
to the letter of the ship owners to the master. there is a fact that the peti- 
tioners had appointed a spécial course for the ship to reach Vladivostok in 
order to escàpe the capture of the ship by the impérial ships. From the above 
we can conclude that the petitioners not only had known the nature of the 
cargo on the ship perfectly, but had furnished their ship for its transporta- 
tion-^i. e., they performed an action for assistance of thé enémy by furnishing 
the ship. It is admittod by both the theory and practices of the international 
law that any ship performiiig such a deceitful action, and reudering assist- 
ance to the enemy clearly, shall he coniiscated with the cargo which is con- 
traband of war. Thus the ship in question is to be conflscated, and it is not 
necessary to explain on other points of argument made by the agent of the pe- 
titioners. Accordingly the décision is as in the text." 

Proof of the loss was presented to and received by the défendant, 
and there is no controyersy as to the observance or nonobservance of 
the formaUties required in submitting the proof of loss to the défend- 
ant, nor pretense that the défendant at the time of its refusai denied lia- 
bility on the spécifie ground that the loss was not occasioned by an ex- 
posure of the ship to a risk covered by the policy, nor for failure to 
submit évidence relating to other insurance. In the argument, how- 
ever, its counsel say, in efïect, that this policy covers only thèse risks 
excluded by the warranted free of capture, seizure, and détention 
clause in other marine policies, insuring this vessel for the same voy- 
age, and that the plaintiff by failure to prove that this risk was exclud- 
ed by the f. c. s. and d. clause in such other policy, or policies, bas not 
established a valid claim against the défendant. This objection to the 
plaintiiï's case is manifestly an afterthought, and, if it ever had any 
merit, it was waived by the failure of the défendant to make a timely 
objection to the sufficiency of the proof of loss. Furthermore, it is 
the opinion of the court that the argument is without merit, because it 
is based upon a provision of the policy which is ambiguous, in that 
it does not refer specifically to any particular policy or policies, there- 
fore it must be construed as referring to marine policies, generally, 
and it must be construed consistently with the intentions of the par- 
ties indicated by the iristrument itself, and the proved circumstances 
and conditions existing when it was delivered, accepted, and paid for. 
The parties knew, then, that Japan and Russia were at war with each 
other, and that by making a voyage to a Russian port the ship would 
incur the hazard of capture, détention, and confiscation by the enemy 
of Russia, and that there was no other inducement for payment of the 
high rate exacted for war risk insurance. What did happen was nec- 
essarily contemplated when the contract was made, and the intention 
of the parties to effect insurance of the ship against capture and con- 
fiscation by one of the belligerent nations is indicated by the manner 
in which this policy was prepared. The blank used, contained the 
warranted f. c. s. and d. clause which excluded liability of the insurer 
for ail conséquences of riots, insurrections, hostilities, or warlike opéra- 
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tions, whether before or after déclaration of war. This was deleted 
to make a war risk policy. It excludes the risk of capture by a warship 
of one of the belligerent nations, and it is the clause referred to for 
définition of the liability which the insurer assumed. It is the opinion 
of the court that the above récitals contain the facts necessary to 
make a complète prima facie case for the plaintiff, and that it is en- 
titled to prevail in this case, unless one or more of the grounds of dé- 
fense pleaded in the defendant's answer are valid. 

The défenses relied upon may be fairly epitomized as follows : (1) 
Misrepresentation and concealment of material facts by the plaintiff 
and its représentatives in negotiating for the policy. (2) Sending the 
vessel on the voyage with false documents without the insurer's knowl- 
edge and consent. (3) Giving to the master of the vessel a letter of 
spécial instructions of the following ténor : 

"Capt. S. S. Oonnauton, "Seattle, Wash., January 2d, 1905. 

"S. S. Tacoma. 

"Dear Sir: When y ou are clear of the Port of Seattle, you are expected to 
proceed direct to Dutch Harbor, Alaska, and ttiere take aboard ail the coal 
your vessel can safely carry in addition to her cargo. After you bave re- 
oelved thla coal aboard you are expected to proceed to Vladivostok, aiid I ad- 
vise you to sali via the Boussole Straits throngh the Kurilo Islands, and from 
there until you get your bearings for Cape " Aniva ; from there to the La 
Perouse Straits. As you round the southwesterly point of Saghalin Island 
steer slightly northward until you are clear of the island and then hold over 
directly towards the Siberian malnland until you get in slght thereof, and 
then proceed southward towards Vladivostok. Under the conditions of the 
bills of lading you are not obliged to enter the port of Vladivostok, if it 
should be closed by Ice, so that it would be an injury to your vessel and Its 
crew to try to do so. Nelther are you supposed to run any blockades, and 
therefore If you should flnd upon your arrivai off the port of Vladivostok that 
owing to existing hostilltles between Japan and Russia the port Is blockaded 
by Japanese wair vessels you are to proceed to the port of Shanghai or some 
other neutral i)ort to there discharge your cargo. 

"ïours truly, Northwestern Steamshlp Co., Ltd., 

"per John Eosene, Président." 

(4) Having the shipping articles for the voyage signed by an emis- 
sary of the Russian government in the capacity of freight clerk, and 
having him on the vessel as an officer, without knowledge or consent 
of the insurer. (5) Déviation, without consent of the insurer. (6) The 
loss was a conséquence of the plaintiff's own act in sending the vessel 
on the voyage carrying false documents. 

The law of England is controlling in this case, and, to inform the 
court on the subject, the dépositions of Mr. John Andrew Hamilton, 
King's Counselor, and Mr. Ralph Iliff Simey, two eminent English 
lawyers, were taken in I^ondon. Conditions affecting commerce and 
shipping hâve changed since the latest décisions by courts of England 
having any bearing upon the questions to be decided in this case, there- 
fore, rather than attempt to make déductions from authorities, the 
court will be guided by their testimony in so far as gênerai principles 
are stated. The substantial parts of the déposition are hère quoted: 

"Mr. John Andrew Hamilton, K. C, belng first duJy sworn, deposeth and 
saith in answer to Interrogatories as follows: 

"Q. 287. May I assume that you hâve the statements as to Boulman which 
are contalned In the défense in your mind when I ask you questions upon Itî 
A. Yes, 
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"Q. 288. Hâve you also in your mind the facts as to simulated papers and 
the instructions to tlie captaiu to go to Duteh Harbor? A. Yes. 

"Q. 289. Bid you liear Mr. Sumner's évidence that be would not liave talien 
tlie risli liad lie Isnown Boulman vras going on board In tliat capacity? A. 
Tes. 

"Q. 200. And also his évidence that the présence of Boulman made such a 
danger to tlie adventure as to aller the commercial nature of the risli he was 
taiving? A. Yes. 

"Q. 291. According to English law what was the duty of the plaintiffis, or 
their agents, towards the défendants, as undervFriters, in respect of the com- 
munication of those facts, or any of them, before the policy was issued? A. 
The duty is to disclose ail facts linown to the assured which are material to 
the risk, or which would afïect the mind of a reasonaWe underwriter in ac- 
cepting the risli, or affect the amount of premium he would charge in accept- 
ing the risk. What is material Is a question of faet. 

"Q. 292. Assuming failure to communicate a material fact within that prin- 
ciple, what Is the resuit upon the policy? A. The policy is voidable at the 
option of the underwriter. 

"Q. 293. What are the criteria of materiality, so to speak, in English law? 
What are the gulding principles by which a jury should be dlrected as to 
whether a fact is material or not? A. There are some facts as to which a 
jury would be allowed to tind that they were material without any évidence 
of underwriters, or persons connected with underwriting. As a ruie, facts 
are left to a jury as material upon évidence given that they are material. 
The évidence Is given by persons who are connected with marine Insurance 
as laymen, and not as lawyers. 

"Q. 294. If It were proved, for instance, that the communication of a par- 
ticular fact would substantially increase the risk of the adventure, would 
that fact be material within the meaniug of the doctrine? A. The jury would 
be told, if they belleved that the particular fact which was not disclosed was 
one jvhich would hâve increased the risk of the adventure, and would there- 
fore hâve affected the mind of a reasonable underwriter in considering wheth- 
er he would take the risk or not, and at what rate of premium, that they 
would hâve to flnd that there had been a material concealment. 

"Q. 295. Assuming that the statements made by Mr. Sumner as to his view 
accurately expresses what a reasonable underwriter would say, was the non- 
disclosure of the shipment of Boulman a material fact? A. If there was no 
other évidence but that which Mr. Sumner has given, an English judge would 
leave It to the jury, and would tell them that in the absence of any évidence 
to the contrary that was évidence that the fact was material. If the judge 
was deciding the case without a jury, upon such évidence as that, uncon- 
tradicted, he would find there had been concealment of a material fact. 

"Q. 296. Do the same principles apply, then, to the other circumstances of 
simulated papers and the orders to deviate, if there was déviation? A. I 
think so ; that is to say, if those were facts knowu to the assured, or inten- 
tions formed by him, or instructions given by him, and he dld not disclose 
them, and it was proved that they were material to the risk, there would be 
then a right in the underwriter to void the policy on becoming aware of the 
facts which had not been disclosed. « * * 

"Q. 300. Does the carriage of contraband cargo necessarily infect the carry- 
Ing shlp with the contraband quality of the cargo? A. Not according to the 
English ruie of law affecting Courts of Prize. 

"Q. 301. Under what kind of circumstances does condemnation of the shig 
follow upon condemnation of the cargo where the ship is a neutral ship? A, 
One case is where the contraband cargo belongs to the ship owner ; but, speak- 
îng generally, if the court came -to the conclusion that the ship owner was 
guilty of what I think they eall 'provoked conduct' in some décisions, con- 
nected with the deliberate and intentional carriage of the contraband cargo, 
they could condemn the ship. There are old authorities, if you think it neces- 
sary that I should refer tp them, in which it is laid down. Two of the best 
passages are in the case of The Ringende Jacob, 1 Christopher Kobinson's Re- 
ports, p. 89, and the case of The Neutralitet, 3 Christopher Robinson's Re- 
ports, p. 295. Lord Stowell says in the flrst case, at page 90: 'But in the 
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modem practlce of the courts of admiralty of this eountry, and I belleve o£ 
other nations also, a miWer rule bas béeu adopted ; and tlie carrying of con- 
traband articles is attended only witli the loss of freigtit and expenses; ex- 
oept wHerè the ship belongs to the owner of the contraband cargo, or where 
the simple misconduct of carrying a contraband cargo bas been conneeted 
with other malignarit and aggravating cirçumstances.' ïhere are other pas- 
sages to the ïike effeet. 

"Q. 302. I observe a passage in Maclachlan's Law of Merchant Shipping 
(3d Ed.) at page 566, which says: 'When this misconduct of the neutral is 
conneeted with malignant and aggravating cirçumstances, as where the cargo 
is shipped with a f al se destination, and the vessel proceeds with false papers 
on board, both ship and cargo are liable to confiscation on the homeward as 
well as the outvt'ard voyage, notwithstanding she may bave discharged and 
loaded âgaln several times ia the Interval at interniediate ports, and be at the 
time of capture clear of contraband on board.' Is that a correct statement 
of the law in the cirçumstances indieated in the passage? A. I think so. 

"Q. 803. Does it resuit from that that the simulation of papers belonging 
to the cargo affects the risk upon the ship? A. I sliould think it did. 

"Q. S,04. What is the English làw as to the effeet upon the carrying sWp of 
her carrying simulatèd or false papers without leave in the policy to do so, 
where thè simulatèd papers is one of grounds of condemnation? A. If the 
vessel bas no leave to carry .simulatèd papers given in the policy, and if she 
is condémnèd upon that groiind, and the assured has sent her to sea with 
those siniulated papers, and is' in privity with her goingto sea with those 
simulatèd papers, he has theh brought about the loss by his own act and ean- 
not recover upon his policy or indemuity against it. 

"Q. 305. Would any return of premium be due from the underwriter to the 
assured in, that event? A. In that event I think not, beeaus'e the vessel is at 
risk, and mlght be lost qulte Independently of the simulatèd papers by, in this 
case, conséquences of the hostllitles. The underwriter, therefore, has earned 
his premium by running that risk. 

"Q. 306. CouM you give me a référence to oiie or two authorities which sup- 
port that statement of the law as to the efiCect of carrying simiilated papers? 
A. You will find ail the làw authoritatively collected and set out in Arnould's 
Marine Insurance of which the last édition is the seventh, in 1901. You will 
flnd the law about carrying simulatèd papers, referred to in section 732, and 
it contains a case, which is a very good Illustration, of Oswell v. yigne, 15 
East's Reports, p. 70, and another case in the same volume of Reports at page 
364 of Bell and Others v. Bromfleld. 

"Q. 307. By Mr. Maurice Hill : Yoù hâve told my f riend about the duty of 
disclosing facts. Is that a duty which is upon the assured at the time when 
the slip Is signed? A. Yes. 

"Q. 308. He must disclose materlal facts which are then known to him? A. 
Yes. 

"Q. 309. If facts corne to his knowledge after that date, is he under an ob- 
ligation to disclose them? A. No; I think not. 

"Q. 310. You spoke of his having formed an intention. If he has formed 
an intention to do something at the time of the slip, and that intention is 
material, must that be disclosed? A. I think so. 

"Q. 311. If no intention is formed at the time, but an intention is formed 
afterwards, has that to be disclosed? A. I think not. The rule appears to 
be, according to the English practlce of effectlng Insurance by means of a 
slip In anticipation of a policy, that when the Insurance Is effected, and has 
becomé binding as a matter of business, the obligation to disclose ceases, and 
subséquent matters are not the subject of ^n obligation to disclose. 

"Q. 312. Now, upon this obligation to disclose, need thé assured disclose 
matters which are matters of gênerai knowledge? A. He need not disclose 
such matters as the underwriter may be presumed by reason of his business to 
know. : If it Is a matter of gênerai knowledge, but It is not reasonable to sup- 
pose that thé underwriter would know it as part of his business, then I thiuls 
it would hâve to be disclosed. 

"Q. 313. But matters which underwriters generally may be supposed to be 
aware of need not be disclosed? A. No. 
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"Q. 314. The matters which Mr. Leslie Scott put to you, if I understood him, 
as matters wliich might, according as in faet they were material or not, liave 
to be disclosed were the Russian agent, simulated papers and instructions to 
go to Dutch Harbor. Is It your view tliat an intention to deviate is a mat- 
ter wliicli must be disclosed? A. A mère intention to deviate would not, I 
tliink, because the rule is what is covcred by warranty need not be made the 
subjcct of disclosure, and there is an implied warranty not to deviate, so that 
if it is merely the intention to deviate, the warranty not to deviate covers 
any mischief arising from that. 

"Q. 315. I thought that applied, in view of your answers at the eud of thp 
examination in chlef with regard to simulated papers, to an intention to use 
simulated papers. A. No ; I thlnk not, because there is no warrant.v to docu- 
ment the vessel, or not to document the vessel, that is Implied. It is mei';'- 
ly if the vessel is condemned because the owner has sent her to sea wlth false 
papers ; he has brought his loss upon his own head. 

"Q. 316. Mr. Leslie Scott also asked you some <iuestious about the elïec! 
of the carriage of contraband. Of course, ou this particular ship, that will 
dépend upon the law as applied by Japan. A. Well, no doubt a Court of Prize 
has tlie right to enforce the law of its own country as to what is contraband, 
and will do it whether it has the right to do it or uot; and, tlierefore, if the 
question is what is contraband, I think that dépends, for ail practical pur- 
poses, on the law of the country in whlch the Court of Prize is sitting. 

"Q. 317. Would not the same answer apply to the effeet upon the ship of 
carrying contraband ; that is to say, the question whether contraband would 
lead to the forfeiture of the ship or not? A. There is nothing that binds a 
Court of Prize that I know of to îollow Lord Stowell's décisions unless it hap- 
pens to be sitting upon affairs of His Majesty the King. If the Japanese 
Court of Prize, for example, did not choose to foUow those décisions, or did 
not know of them, its décision would uone the less be valuable as a judgment 
in rem. 

"Q. 318. Even in England, if the cargo is beiug carried for use by the bel- 
ligerent forces, it would justify coudomnation of the ship, would it not? A. 
If the ship bas been acting as a storeship, or a ship in the service of the 
belligerents, yes. 

"Q. 319. If an English Prize Court arrived at the conclusion that a cargo 
of beef on board a ship were proeeeding to the enemy's port to feed the 
enemy's forces, would it not in English 'prlze law lead to a coudemnation of 
the ship? A. I cannot tell you that ofChand. I do not remember any case 
to that efCect. 

"Q. 320. And you do not remember any case to the contrary? A. No ; I do 
not think there has been any occasion to décide such a case for about lOO 
years. There may be such cases, but I do not prétend to remember them. 
I confess I did not regard this as a case in which the question of contraband 
was most material. 

"Q. 321. The cases to which you hâve referred are ail something like lOO 
years old? A. The Ringende Jacob was in 1798 and the Neutralitet in 1801. 

"Q. 322. I think the cases also which you referred to in 15 East's Reports 
would be a little later? A. Yes, about 1812. 

"Q. 323. The law of England with regard to marine Insurance has been 
recently codified, has it not, in the Marine Insurance Act of 1906. A. Yes. 

"Q. 324. Of course, running blockade by English law, if eaptured, would jus- 
tify forfeiture of the ship, would it not? A. Oh, yes ; that is to say, if it was 
a genuine blockade. 

"Q. 325. Do you agrée wlth me that if a ship set sail for a blockaded port 
It could be taken at any time on its voyage and be forfeited? A. I think not. 
I hâve not looked that up, but my memory is that a ship is not breaking block- 
ade until she begins to enter the blockade. I think if you refer to the cases 
between 1860 and 1865 you vî*iU find that it was never admitted that block- 
ade runners could be forfeited untll they were offi the port. I may be wrong. 
but that is my reeollection of it. Of course, when a vessel is in or entering 
a blockade port, liable to seizure or to be sunk, it is a différent matter. Ques- 
tions used to arlse as to whether a vessel leaving Nassau was breaking the 
blockade of Charlestou ; it Is a question of degree, I suppose. 
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"Q. 326. The question, of course, whether simulation of papers affects the 
rlsk or not, is, like ottier questions, a question of fact? A. It is a question of 
faet, certainly, and évidence about it is admissitile ; but in tlie absence of any 
évidence, I tliinlc tlie court or the tribunal of fact can, from the mère fact 
itself, by the English law corne to the conclusion that it must be material. 

"Q. 327. I can quite understand that being so where there is nothing else 
which will lead to the condemnation of the ship if she is captured, but sup- 
poslng the case of a ship setting out to run bloekade and running blocliade and 
being captured; the simulation of papers does not affect the risk in such a 
case, does Itî A. The riile is that assured must diselose whatever would afCect 
the mind of a reasonable underwriter so that the reasonable underwriter 
might hâve the chance of considering It for hiniself. I do not thinlî it eau 
be said as a matter of lavt' that a professed bloekade runner vi^lth simulated 
papers on board is aiready doing a thing so dangerous that the possession of 
the simulated papers cannot make it any more dangerous, or, at any rate, 
that the reasonable underwriter could not be affected by the knowledge. It 
is a question of fact. 

"Q. 328. In the same way, I suppose, if a ship were known to be carrying 
a cargo of munitions of vi'ar for the enemy it would be again a question of 
fact whetlier the simulation of papers materially affected that risk? A. I 
suppose so! 

"Q. 329. By Mr. Leslie Scott: Mr. Maurice Hill asked whether those cases 
you referred to were not old, and it appears they are al)out lOO years old. 
In your opinion, do those cases contain décisions which would be now followed 
by the courts of this eountry? A. Certainly. * * * 

"Q. 332. What is the effect upon the policy of a déviation from the voyage 
named in the policy? A. A loss happening after the commencement of the 
déviation Is not reeoverable. 

"Q. 333. What effect has that fact upon the premium? Does It impose any 
obligation upon the underwriter to return It? A. No. * * * 

"Mr. Ralph Ilîff Simey, being flrst duly sworn, deposeth and saith In an- 
swer to interroga tories as foUows: 

"Q. 541. I thlnk you were présent at this commission during the examina- 
tion and cross-examination of Mr. Hamllton. A. I was. 

"Q. 542. TJnless my friend asks me to do so I do not propose to take you 
In détail through the questions I put to Mr. Hamllton. Did you hear the 
évidence given by Mr. Hamllton and the whole of his answers? A. I did. 

"Q. 543. Did you agrée wlth them? A. Gîenerally speaking, I do agrée with 
everything he said, but there are two small points which I want to correct 
in Mr. Hamllton's évidence, one of which he has asked me himself to correct. 
The flrst is that Mr. Hamllton expressed the opinion that a breach of bloek- 
ade was only constituted when there was an actuàl attempt to break througli 
the physlcal bloekade of the enemy. By English law the bloekade is broken 
as soon as the vessel starts with the object of breaking the bloekade. I be- 
lleve the French law is différent, but by English law I thlnk I am correct 
in that statement. 

"Q. 544. What is the other point? A. The other point is this: Mr. Hamil- 
ton was asked a question about déviation, and he was asiced whether an in- 
tention to dévia te formed prior to the acceptance of the contraot ought tobe- 
communlcated to the underwriters as a fact which ought to be disclosed to 
prevent any conceahnent, and Mr. Hamllton answered that iuasmuch as 
déviation was an Implied warranty In the policy it was not necessary to 
communicate to the underwriter the fact that the ship meant to devlate. 
I do not think Mr. Hamllton would hâve glven that answer If he had ob- 
served the terms of this policy where there Is what Is commonly called a 
déviation clause. I think, where there is a déviation clause which gives the 
vessel power or right to devlate, under those circumstances, It might be ma- 
terial and might be the duty of the ship owner effectiug the Insurance to dis- 
close the fact of a previously formed intention ta deviate. 

"Q. 545. Yoti say 'might be material.' What do you indicate by the word 
'might?' A. I only mean that the doctrine which Mr., Hamllton Invoked to- 
the effect that it Is not necessary to disclose thlngs which are covered by a 
warranty expressed or Implied does not appear to me to apply to a policy 
where there is as In this case a déviation clause. 
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"Q. 546. The word 'mlght' is the condltional mood. A. Tlie question wlieth- 
er it Is material or not is a question of f act. 

"Q. 547. On tliis question that was put by Mr. Maurice Hill this afternoon 
to Mr. Wells as to tlae effeet of going from Seattle to this place Dutch Har- 
bor in accordauce with the ternis of the letter of instructions to the captain, 
I wish to call to your recollection the ternis of the letter: 'When you are 
elear of the port of Seattle you are expeeted to proceed direct to Dutch Har- 
hor, Alaska, and there take aboard ail the coal your vessel can safely carry 
in addition to her cargo.' Under this pollcy, was there any intermediate 
stage between Seattle and Vladivostok? A. The policy speaks for itself upon 
that point. 

"Q. 548. Aecording to English law I ask your opinion as an English lawyer 
whether or not this policy contains a provision for any stage between thèse 
two places. A. I can only say that I hâve read the policy, and it does not. 

"Q. 549. That being so, what was the warranty in respect of coal on the 
vessel salling from Seattle? A. The warranty in respect of coaling would be 
a portion of the warranty of seaworthiness, and if the vessel were to leave 
Seattle without a sufflcient supply of bunker coal to take her to the proper. 
terminus of the voyage the vessel would be unseaworthy. 

"Q. 5.50. Mr. Maurice Hill raised the point that there was a terminus be- 
yond Vladivostok, namely, a neutral port. Under this policy, would there be 
a warranty that the vessel should hâve sufflcient coal to take her from Seattle 
to the neutral port, or would it be sufflcient if she had enough coal to take 
her on the stage from Seattle to Vladivostok? A. With référence to Vladi- 
vostok, to a neutral port, the doctrine of voyage in stages might come in, and 
if the owner or the captain on leaving Seattle thought that there was a rea- 
sonable chance of putting on board at Vladivostok any extra coal to carry hlm 
from Vladivostok to a neutral port, then I think it would be a sufflcient com- 
pliance with this warranty if he put on board at Seattle enough to take hini 
to Vladivostok. 

"Q 551. If he had not enough coal on leaving Seattle to get to Vladivostok, 
would that bé a breach of the warranty? A. Do you mean of seaworthiness? 

"Q. 552. Yes. A. I think so. 

"Q. 553. If the policy did not provide for liberty to call for the purpose of 
taking on board coal otherwise than for bunkers, would the calling at Dutch 
Harbor be a déviation? A. Do you mean if It did not provide for taking on 
coal for cargo? 

"Q. 554. Yes. A. It would be a déviation whether it did or did not. 

"Q. 555. Is that a copy of the policy which you hâve had before you? 
(Handing.) A. Yes. (The copy policy was put in and marked K. I. S. 1.) 

"Q. 55G. By Mr. Maurice Hill: Is the law correctly stated in your édition of 
Arnould at section 705 about stages for coaling where it says: 'It is commer- 
cially impossible for cargo steamers on long voyages to take on board at the 
beglnning a sufflcient supply of fuel to last the whole voyage. Two décisions 
of the Court of Appeal, both in actions on charter parties, hâve established 
the rule that when a steamship starts on a long voyage with only enough coal 
for part of the voyage, the intention being to take on board a fresh supply 
at one or more intermediate ports, the voyage is considered as divided into 
stages for the purpose of coaling, and the warranty of seaworthiness attaches 
at eaeh coaling port for the stage which ends at the next coaling port.' You 
then refer to the case of Thln v. Richards, [1892] 2 Queen's Beneh, p. 141, 
and The Vortigem [1899] Probate, 140. 'The décision in the later case was 
expressly declared to be applicable to contracts of Insurance.' A. The Ameri- 
can courts I think will hâve Thin v. Richards and The Vortigern. And what 
we say there is entirely derived from those cases. 

"Q. 551. Aecording to your view, the law as it existed In 1901 was cor- 
rectly stated In your édition, published In that year, of Arnould. A. We 
thought so. '* * * 

"Q. 561. I am not quite sure If I foUowed your answer, but I think from 
what you told me I may take It you did not mean that where there Is a 
voyage in stages for the purpose of coaling that those stages must be stated 
in the policy. A. I think the question only arises where there Is liberty to 
touch and stay. 

161 F.— 12 
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"Q. 562. Take tUe ordinarx : case of an insured from I^ondou to Buonos 
Ayres calling at Las Palmas, and calling at Las Palmas for coal on tlie voyags 
home. A. Am I to assume there is power to call? 

"Q. 563. That there is nothing at ail in the policy about it. A. I thiuk St 
would be a déviation to call. 

"Q. 564. I mean there is the ordinary power to proceed and sail and touch 
and stay at any port or ports for places wlthout préjudice whatsoever to tlie 
Insurance. A. I do not think that clause is in the présent policy, but I ani 
not sure. . . 

"Q. 565. Will you look at E. I. S. 1. The copy handed to me contaius the 
clause: 'And it shall be lawful for the said ship, etc., in this voyage, to pro- 
ceed and sail to, and touch and stay at any ports or places whatsoever, and 
wheresoever for ail purposes withoùt being deemed a déviation and without 
pre,iudice to this Insurance.' À. Yes, that is so in this copy too. 

"Q. 566. Having regard to the fact that that clause at any rate is in the 
policy, may I take It it is not in your view essential that the policy should 
state the places at which the ship will call to coal? A. I do not think it would 
be necessary that the policy should state the places, but the places would 
hâve to be on the ordinary course of the voyage, and whether or not Dutch 
Harbor'ls on the ordinary course of a voyage froni Seattle to Vladivostok is 
a question of fact. 

"Q. 567. Supposing it were analogous to Las Palmas on the voyage from the 
Plate to Éngland as a coaling station, then there would be no breach of the 
Insurance if the ship ealled there to coal? A. For bunker coal? 

"Q. 568. Yes, (or bunker coal. A. Well, I think a question might arlse as 
to whether or not the captain had acted reasonably withln the terms of his 
policy in dividiug the voyage into those stages. 

"Q. 569. That Would be a question of fact? A. Yes." 

From this it appears that the law of England is not différent from 
the law of other countries. The .basic principle is that, in their con- 
tractual relations to each other, parties are required to be candid and 
reasonable in negotiating contracts, and to keep good faith with each 
other in discharging contract obligations. The law applicable to In- 
surance contracts requires an applicant for insurance to make a full 
disclosure of ail the material facts, known to him at the time, affecting 
the risk which the insurer is to assume. Material facts are only such 
as are likely to influence the mind of a reasbnable underwriter in de- 
ciding whether to accept the risk and in fixing the rate of the premium 
to be paid. The question of mâtèriality is one of fact, to be decided 
upon considération of ail the circumstances and conditions afïecting the 
transaction. A policy insuring a ship for a voyage insures only for the 
particular voyage intended, which must be prosecuted with diligence 
and by the most direct and practicable known route. The ship must 
be seawprthy at the commencement bf the voyage and at the com- 
mencement of each successive stage of the voyage, and every reason- 
able précaution for the safety of the ship and cargo must be taken so 
that the voyage may be terminated without unnecessary delay, and 
without loss to either the owner or instirer. The truth of the con- 
verse propositions is necessarily iriiplied. The in'sured is not required 
to disclose facts unknown to him at the time of making an, application 
for insurance, nor immaterial facts, nor matters of common and' gên- 
erai knowledge among those engaged in the insurance business at the 
place of the contract. Adoption of customary arid reasonable means 
to promote the snccess' of the venture, and to avoid known dangers, is 
not ground for exempting the insurer from the liabilities expressed in 
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the poficy. With thèse fundamental principles in view, the défenses 
niust now be analyzed. 

1. The only charge against the plaintiff under the heading of "mis- 
representations" is that the défendant was informed that the cargo to 
be carried by the Tacoma on the voyage for vvhich she was insured was 
fodder. There is a total failure of proof to convict the plaintiiï, or 
any of its représentatives, of having made any statement or suggestion 
that the cargo to be carried was fodder. On the contrary, the évidence 
is convincing that the only mention of fodder in the' negotiations was 
in a letter written by Mr. Wells, the defendant's underwriter, to its 
head office, and he must hâve confused the Tacoma transaction with 
some other. 

2. The plaintiiï stands charged with unfairness in having concealed 
from the défendant important f acts affecting the risk including the de- 
scription bf the cargo, the carrying of simulated documents, the em- 
ployment of a Russian as freight clerk, the letter of instructions to the 
captain, prescribing the route to be traveled by the ship, and an in- 
tended déviation. Each of thèse spécifications must receive considéra- 
tion. By giving due crédit to the décision of the Prize Court, this 
court is constrained to hold that the cargo was contraband of war ; that 
although -Vladivostok was the port at which it was intended to dis- 
charge the cargo, the ship cleared for Shanghai, and her bill Of health, 
manifesta shipping articles, and logs indicated the latter port as her 
destination, and it will be assumed that thèse facts were known to, or 
intended by, the plaintiiï when the Insurance was efifected, and that 
the défendant was not so informed. So much being conceded, the im- 
portant question to be determined is, were thèse facts material? With 
respect to this main question, the défense rests upon a theory that the 
testimony introduced, to the eiïect that the defendant's underwriter 
would not hâve approved nor accepted the risk if he had been informed 
of thefaçts above recited, is conclusive. This might be true, if it were 
necessary to ascertain just how a particular underwriter would be in- 
fiuenced by information of particular facts. But that is outside of the 
range of inquiry in this case. Hère, the question to be considered is 
whether the facts would hâve infîuenced a reasonable underwriter at 
the tkne of the transaction; and the conditions and circumstances 
which were generally known to Insurance people at the time must be 
kept in view. The war between Japan and Russia was an existing con- 
dition. It was generally known that Vladivostok was a Russian port, 
and a base of supplies for the Russian military and naval forces en- 
gaged in the war. It was known to ail men engaged in insurance busi- 
ness that previous to the war only a few ships required insurance for 
voyages from American ports to Vladivostok, and none of them requir- 
ed war risk policies, and that after the commencement of hostilities 
there was a notable increase in the number of vessels dispatched to 
Vladivostok, ail carrying cargoes of food, fodder, and gênerai mer- 
chandise, that the owners were willing to pay the high rates exacted 
for war risk policies, that modem means of speedy communication be- 
tween distant places, and newspaper enterprise in sending broadcast 
intelligence of the sailing and destination of ships, were advantageous 
to the belligerents, and enhanced the risks to ships so advertised. For 
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that reason insurers encouraged the practice of clearing ships for neu- 
tral ports and providing them with simulated documents, in the hope 
that, by suppressing information of an intended voyage at the time of 
its commencement, a ship might élude the vigilance of spies, news re- 
porters, and warships of the belligerents. Important circumstances 
to be considered in this connection are that the Tacoma was in fact a 
merchant vessel of the United States, that she was provided with prop- 
er documents showing her nationahty, and that she was not condemned 
by the Prize Court for lack of such documents. Her manifest gave 
true information as to the nature of her cargo, and the name of the 
consignée. Although her clearance, and logs, and shipping articles 
named Shanghai as her port of destination, thèse were not intended to 
deceive captors nor to defeat the right of search, because the written 
instructions to her captain and her bill of lading gave true informa- 
tion as to her destination, her route of travel, and the conditions which 
were to govern him in deciding whether to attempt to enter Vladivos- 
tok, or go to Shanghai to deliver the cargo to the consignée. The 
beef, steel bars, and machinery which the ship carried did not affect 
the risk to the préjudice of the insurer, because such commodities 
were in the same class as fodder and gênerai merchandise which other 
ships were employed to carry, and such cargoes were not deemed ob- 
jectionable by insurers. The évidence proves that the défendant in- 
sured the beef for the same voyage. The policy in suit contains an 
express permission for the ship to run a blockade, and for that per- 
mission no extra premium was charged. The cargo, whether food for 
men or animais, was needed by the belligerent forces on both sides, 
and there could be little doubt that either description of commodities 
would be treated as contraband of war, if captured, therefore the court 
finds as a fact that the nature of the cargo and the falsity of the ship's 
documents with respect to her port of destination were not matters 
which would bave influenced a reasonable underwriter and did not en- 
hance the risk, and, upon said findings, the court bases its conclusion 
and décision that said matters were not material. 

3. The policy was issued December 23, 1904, and the letter of in- 
structions to the captain was dated January 2, 1905. As it did not exist 
when the policy was applied for, failure to mention it was not â con- 
cealment of a material fact. The instructions which it contained were 
appropriate and well intended to guide the captain in making the voy- 
age by the route which was the most direct and practicable, and most 
favorable for eluding the warships of Japan, which was a duty owed 
to the insurers as well as to the owner of the cargo. It is true that 
the vessel got into difficulty in Okhotsk Sea by encountering masses of 
drifting ice, but it is proved by uncontradicted évidence that such an 
occurrence was not to be expected, because it was very unusual for 
the ice to become detached so as to drift into the open sea during 
the winter months. No point on the route which the letter dictated 
is farther north than the latitude of Liverpool. To show more clearly 
the grounds upon which the court bases its finding that the sailing 
course prescribed in the letter of instructions was the most practicable, 
référence is made to the annexed photographie copy of a map show- 
ing the countries, islands, seas, and places mentioned. 
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The décision shows that tlie letter was considered by the Prize 
Court as évidence supporting its conclusion that the ship was in fact 
dispatched to Vladivostok, and that it was relied upon, in contesting 
the forfeiture, to réfute the argument that the ship's documents were 
falsified With intent to deceive captars, and the court held that al- 
though it; gave true information as to the destination of the ship, it 
was insufficient to exculpate the owner. There is a wide différence 
between efforts of a ship to avoid capture, and efforts to deceive cap- 
tors, which in international law is regarded as provoking conduct. In 
this connection it is proper to notice that in its décision the Prize Court 
censured ;the captain ôf the Tacoma for having tried to conceal the 
bill of lading and the letter of instructions referred to "by saying they 
are not useful." Said papers were in fact, as appears by the décision, 
exhibited- by the captain and surrendered, and a mère casual remark 
expressing his opinion that they were not useful would not be ron- 
sidered by any court which intended to be fair as évidence of an at- 
tempt to conceal, documents which were in fact relied upon in defend- 
ing the ship in judicial proceedings against her, Another: triviality 
is mentioiled in the décision of tHe Prize Court as if it werë a guilty 
act; viz.,;ithat the port of destination had been torn off from a paper 
called "the cargo reteipt," and .this is made the basis of an accusation 
by the d^jfendant against the plaintiff, or the captain- of the ship, of 
mutilatin^ the ship's d:ocùments. The cargo receipt concerned only 
the carrier and the shipper, or consignée of the cargo, and as the ar- 
rangement between them was that the cargo was to be delivered at 
Vladivos|:ok, if practicable to do se, otherwise at Shanghai, or some 
other neiftral port, spoliation of that paper was not a valid ground for 
forfeiture of the ship, when the ship's bill of lading and the letter of 
instructions to her captain contained true information as above in- 
dicated. In other words, a mère cargo receipt was not a document of 
the ship xyhich could hâve deceived captors.^and it could not hâve been 
mutilated for the purpd'se of deceiving. 

4. Thrbughout the defendant's pleadings, évidence and arguments, 
Boulmani; the freight clerk is characterized as an "agent of the Rus- 
sian goyérnment," "Russian offîcer," and "Russian emissary." In 
the argument it is asserted that he was commissioned by Gen. Dessino 
to purchase and inspect the cargo of méat and to embark himself on 
the vessél and to deliver the méat to the consignée. There is not a 
scintilla of évidence tending to prove that he was ever in the service 
of the Russian government or Gen. Dessino in any capacity whatever. 
On the coritrary, the findings of the Prize Court which must be ac- 
cepted as conclusive are that the beef was bought to supply Vladivos- 
tok on a contract between Gen. Dessino and Denby, a Russian mer- 
chant, and Ebbeke & Co., both of Shanghai, that it was consigned to 
ihe Russo-China Bank at Vladivostok, and that Boulman was com- 
missioned by Denby to represent or act for him in the business of pur- 
chasing goods to be supplied to the Russian Government or individuals, 
and that he was also commissioned by Ebbeke & Co. to inspect the 
beef and deliver it to the consignée. As freight clerk he had no au- 
thority to Control the vessel in any particular, and being an agent of 
merchants domiciled in a neutral city, who had contracted to procure 
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the beef to supply the needs of a city, having a dual "status as a com- 
mercial port and a naval port," his engagement as a subordinate offi- 
cer of the vessel did not constructively nor in fact identify the ship 
with a belligerent nation, nor a contraband cargo. This is the con- 
clusion of this court, and the décision of the Prize Court contains no 
déclaration to the contrary. That décision was arbitrary, resting up- 
on the epithet "deceitful action," referring to the letter of instructions, 
whereby, asthe décision recites, the owner "appointed a spécial course 
for the ship to reach Vladivostok in order to escape the capture of the 
ship by the impérial ships." The giving of the letter was a cautions, 
but not a deceitful, act. It gave true information, and it could not de- 
ceive or mislead anyone. True it is, that the letter appointed a course 
for the ship, deemed the most safe for a ship liable to be captured by 
Japanese Avarships. If that was censurable from the standpoint of a 
Japanese Prize Court, it is not so, when the question to be decided 
is whether the insurer of the ship was prejudiced by a breach of duty 
on the part of the shipowner. To absolve the insurer from liability, 
because the letter was given, it would be necessary to assume that 
duty to the insurer required the ship to avoid the most practicable 
route to her port of destination, and to sail only in waters patroled by 
belligerent ships so that it would be easy for them to capture her. That 
idea is contrary to the fundamental rule which requires the holder of 
an Insurance policy to hâve regard for the interests of the insurer, and 
to act in good faith so as not to incur a loss by unnecessary exposure 
of the insured property to périls which are obvions. 

.5. The charge of déviation without consent has not been proved. 
The map shows that the route traveled was the most direct and prac- 
ticable route from Puget Sound to Vladivostok, Dutch Harbor is a 
coaling station on that route. That is a physical fact which the tes- 
timony to the contrary given by the defendant's witnesses cannot over- 
come. The ship touched and tarried there only for the purpose of re- 
filling her bunkers, which was a prudent thing to do, considering that 
she had traveled 1,700 miles to that point, and had over 3,500 miles 
of distance yet to go, with the chances of being delayed. Any fair, 
reasonable insurer would not find fault even if permission had not been 
granted in the policy. It is true that the ship was not on her proper 
course fowards Vladivostok when she was captured. But the circum- 
stance of her being then on a course towards the nearest port where 
suppHes could be obtained was a conséquence of unexpected difiîculties, 
and nëcessity as above stated, and that is not a cause for forfeiture of 
her insurance. Stopping at Dutch Harbor for coal, and making for a 
near-by port to replenish her stores which had been exhausted dur- 
ing her détention by ice, cannot be considered as déviation without 
consent, because this policy contains a clause permitting the ship to 
"sail to, touch, and stay at any ports or places whatsoever without 
préjudice to this insurance." 

6. In support of the last of its défenses, the défendant contends that 
by an inflexible rule of English law, if an insured vessel is condemned 
as a prize of war for having false documents, and if her owner sent 
her to sea with such documents, he is deemed to bave brought the 
loss upon himself by his own act, and unless consent to carry simulated 
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documents is contained in the policy, the insurer îs absolved from lia- 
bility. Mr. Hamilton testified, in answer to question 315, that there 
is no implied warranty in an insurance policy to document or not docu- 
ment the vessel, but if the owner has sent her to sea with false docu- 
ments, and she is condemned for that cause, he has brought the loss 
upon his own head. This statement must be understood as Mr. Ham- 
ilton's application to the hypothetical case which he had in mind of 
the gênerai principle that, when simulated documents are used to con- 
ceal belligerent property, or to deceive captors, the vessel may be con- 
fiscated on the ground of malignant circumstances or "provoked con- 
duct." That gênerai rule, however, is not properly applicable to the 
case now in hand, and Mr. Hamilton was not interrogated with réf- 
érence to a case of a captured vessel having false documents which 
were surrendered, with other documents which contained true infor- 
mation covering ail matters afïecting the rights of belligerents. This 
différence in the facts suggests again the thought that the défendant 
has no just ground for complaining because the owner of the Tacoma 
did not make a public announcement at the commencement of her voy- 
age that she would carry food and machinery to Vladivostok. The rec- 
ords of the custom house are searched daily by news gatherers, and the 
information obtainable there is promptly transmitted to every commer- 
cial port of enough importance to be concerned. If the Tacoma had 
cleared for Vladivostok, knowledge of the fact would certainly hâve 
been transmitted to Yokohoma, so that a cruiser could hâve been detail- 
ed to intercept her, and it would probably hâve captured her, without 
losing much time in searching. With the japanese cruisers the Tacoma 
had no business except to keep out of their way. The défendant would 
place the entire blâme for the loss upon the plaintiff for having done 
things which were made the pretext for the decree forfeiting the ship, 
but the court cannot ignore the primary duty of the plaintiff to conduct 
the business so as to minimize the risk of capture. As before said, 
this was a duty owed to the insurers as well as the owner of the cargo, 
and it would hâve been a treacherous act for the captain or owner to 
hâve given voluntary aid to the captors in the vain hope of gaining 
a reward in immunity of the ship from confiscation. 

The évidence proves that English insurers paid on many ships that 
were conSscated by the Japanese during the war, ignoring défenses as 
meritorious as those which hâve been pleaded in this case. This de- 
fendant was sued in England on some of its policies, and in those cases 
after pleading similar défenses, acting on the advice of English law- 
yers, it paid the insurance money sued for, without having submitted 
those controversies to an English court for décision. I believe that if 
this case had been brought in a court of England, it would hâve beeri 
settled, or decided as this court décides, in favor of the plaintiff. 
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Ex parte HAMAGUCHI, 

(Circuit Court, D. Oregon. April C, 1908.) 

No. 3,260. 

1. AtlENS— ElGUT TO ENTEK— I1IJIIOK.4TI0N ACT. 

Immigration Act Feb. 20, 1907. c. 11,34, § 20, -34 Stat. 004 (U. S. Comp. 
St. Supp. 1907, p. 401), provides tliat any alien, wlio sliall enter tlie 
United States in violation of law sliall, on tlie warrant of tlie Secretary 
ot" Commerce and I^abor, be taken into custody and deported to tlie 
country vvhence lie came. Section 21 (34 Stat. 905 [U. S. Comp. St. Supp. 
1907, p. 402]), déclares tliat, in case the Secretary be satisfied tliat an 
alien bas been found in the United States in violation of tlie act, be shall 
cause the alien to be taken into custody and returned as provided in the 
preceding section. The act also speciflcally provides for inspection at vpa- 
ter ports of entry, and authorizes the Commissioner General of Immigra- 
tion to prescribe rules for entry at border ports, pursuant to which Blaine, 
Wash., was designated by rule 24 as a border port of entry from Canada, 
and by rule 25 it was declared that if an alien arrives in Canada, whose 
destination is the United States, inspection shall be had at certain ports 
in Canada, and if appllcant is entitled to admission, be shall receivo 
a certificate from the United States Commissioner of Immigration for 
Canada, which, on présentation at the border port, shall entitle hlm t" 
entry without further examination or identiSeation, but that, if an alien 
destined to Canada applies at a border port for admission, he shall sub- 
mit to inspection by a board of spécial liiquiry at certain border ports, 
including Blaine. Held, that where a .Tapanese laborer, excluded t)y ex- 
ecutive order March 14, 1907, came to Canada destined to the United 
States, or came destined to Canada and thereafter surreptitiously entered 
the United States, passing through Blaine at night, without presenting 
himself to the inspecting officers, he was unlaw-fully In the United States 
and subject to déportation. 

2. Same— Immigration Rules— Validitt. 

Immigration Act Feb. 20, 1907, c. 1134, § 32, 34 Stat. 908 (U. S. Comp. 
St. Supp. 1907, p. 408), provides that the Commissioner General of Immi- 
gration shall prescribe rules for the entry and Inspection of aliens along 
the borders of Canada and Mexico, and section 22 (.34 Stat. 905 [U. S. 
Comp. St. Supp. 1907, p. 403]) gives gênerai authority to ostablish rules 
and régulations to cariy out the provisions of the act. Helâ, that rule 
24, providing that any alien who enters the United States across the 
Canadlan border at any other point than tliose designated shall be deem- 
ed to bave entered the country unlawfully, does uot exceed the scope o£ 
Immigration Act Feb. 20, 1907, c. 1134, § 36, 34 Stat. 908 (U. S. Comp. St. 
Supp. 1907, p. 409), declaring that ail aliens who enter the United States 
except at the seaports thereof, or at such place or places as the Secretary 
of Commerce and Uabor from time to time désignâtes, shall be adjudged 
unlawfully in the United States, etc., and is valid, though no penalty is 
prescribed for violation thereof. 

3. SaME—StA TUTES — CONSTITUTIONAUITr. 

Immigration Act Feb. 20, 1907, c. 1134, §§ 1-44, 34 Stat. 898-911 (U. S. 
Comp. St. Supp. 1907, pp. 386-418), requiring déportation of aliens un- 
lawfully within the United States, is eonstltutional. 

4. CONSTlTUTIONAL IiAW — DEPORTATION PKOCEEDINGS — "DuE PBOCESS OF 

Law." 

The summary proceeding for the déportation of aliens recently wlthin 
1:he United States, who hâve not acquired a status entitling them to re- 
main, prescribed by Immigration Act Feb. 20, 1907, c. 1134, §§ 1-44, 34 
Stat. 898-911 (U. S. Comp. St. Supp. 1907, pp. 386-418), constitutes due 
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process of ]aw; snr-li unnahiralized alieiis not boiiig cnlitlcd to tlie vislits 
of citlzens. 

[Ed. Note. — For other définitions, see Woi'ds and PUrases, vol. 3, i)i). 
2227, 2256; vol. 8, p.: 7644.] 

5. Altens — Dbpohtation — Fokm of Pkoceeding. 

Where, in proœedings for the déportation of a .JapaiipKS alicn iiof 
eiitiiied to enter the United States, the facrs doveloijod at tliî' lioarin;:. ;ii 
whicli the alien was represented by coiiusel, froni ihe alie:i'^-. own toil- 
niony, showed that he was unlawfidly witliiu tlie United States and \\!i« 
snbject to déportation, it was no objection to an order of dt'iiortarion tliai 
he was charged with "having entered the Uiûted States without inspec- 
tion," instead of "being unlawfully within the United States." 

Habeas Corpus. 

The petitioner, a Japanese, shows that he is detained in custody by J. II. 
Barbour, inspecter in charge of the immigration service at Portlaud, Or., by 
virtue of a certain telegram from the Secretary of the Department of Com- 
merce and Iiabor, and a lettér from the Oommissioner General of the Bureau 
of Immigration and Naturalization of the United States ; the détention being 
for the purpose of deportlng petitioner to the Empire of Japan. Upon an or- 
der to show cause why a writ of habeas corpus should not issue as prayed, 
the inspector in charge, èxcepting to the pétition for insufficiency, was per- 
mitted, by leave of court, to return and show orally why he detains peti- 
tioner in custody. From the showiug, it is made to àppear that on Pebruary 
3, 1908, the ' inspector received from the Acting Secretai"j' of Commerce and 
Labor a telegram, as follows; "Arrest Nobusaburo Hamaguchi, and bring 
before yourself for hearing ; forwarding record of the proceedings to the De- 
partment. Entered the United States without inspection. Expenses exécu- 
tion, conveyance Portland, and détention authorized." A hearing was had on 
the foUowing day, which is exhibited by the inspector's report to the Acting 
Secretary, as follows: "In re Nobusaburo Hamaguchi, native of Japan, aged 
18 years, maie, arrested on warrant of the Secretary of the Department of 
Commerce and Labor for having entered the United States without inspection. 
Bxamination conducted by Inspector in Charge ,1. H. Barbour. Couusel Wal- 
ter H. Evans, appearing for alien." 

Then, after setting out thé testimony as given by petitioner before the in- 
spector, the report concludes : "I transmit herewith record of hearing before 
me in the case of Nobusaburo Hamaguchi, arrested upon the Department's 
télégraphie warrant, dated the 3d instant, for entering the United States 
without inspection. It will be noted that in his sworn testimony the alien 
confesses to having entered the United States without inspection, orossing the 
international boundary near Blaine, Washington, during the night of October 
5, 1907. In View of said admission, I would respeetfully reeommend that 
Nobusaburo Hamaguchi be deported to Japan." 

Based upon this report, the Acting Secretary of Commerce and Labor trans- 
mitted, on .ITebruary 9, 1908, to the inspector in charge, the following letter 
and directions : "Sir : The Department is in receipt of your letter of the 7th 
Instant, No. 1349-1, with aocompanying papers relatiug to the case of Nobusa- 
buro Hamaguchi, charged with having entered the United States without in- 
spection. As a resuit of the évidence presented it satisfactorily appears that 
the said alien is in this country in violation of law, and warrant of deportar 
tion has issued to the inspector in charge at Seattle, Washington, authorizing 
the return of the said person to Japan, at the expense of the immigrant fund. 
* * * You are instructed to détail an offleer or employé to take charge of 
Nobusaburo Hamaguchi and convey liim to Seattle, Washington, for déporta- 
tion." The inspector further returns that the petitioner is being held for 
déportation in pursuance of such directions from his superior ofRcer. 

ÎTrom the testimony of the petitioner,' it appears that he came from Van- 
couver, B. C, into the United States hy way of Blaine, Wash., on October 
5, 1907; that lie was alone, and came in on foot ; tliat he crossed the bound- 
ary at Blaine. in tbe nighttune. and was not infpected ; that he hnd a pass- 
port to Vancouver, but not to the United States ; that he obtained the pass- 
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port to the Ilawaiian Islands, theii "transferred to Vancouver" ; and tliat 
he left the passport in a boarding house in Vancouver. It is couceded tliat 
the occupation of the petitioner Is tliat of laborer. 

Veazie & Veazie, for petitioner. 

W. C. Bristol, U. S. Atty., for Inspector Barbour. 

WOLVERTON, District Judge., The principal insislence of coun- 
sel for petitioner against déportation is : That "petitioner is held 
and sentenced on the charge of entering the United States without 
inspection" ; that "the law contains no provisions against entering the 
United States at a border point without inspection" ; and that "it 
(the law) contains no provision against entering contrary to the rules 
of the Department. It prescribes no penalty for infraction of a rule 
of the Department." 

Counsel are, I think, proceeding upon a mistaken premise,. in that 
they base their défense upon the assumption that the petitioner is 
being , held solely because he entered the United States without in- 
spection. On the contrary, he is being held for déportation by reason 
of his being in the United States unlawfuUy. But of this later. 
: It is essential that référence be made to some provisions of'the law, 
and to certain rules and régulations of the Department of Commerce 
and Labor adopted with a view to making the law effective. By 
section 1 of the immigration act of Congress of February 20, 1907 
(chapter 1134, 34 Stat. 898 [U. S. Comp. St. Supp. 1907, p. 389]), 
a tax of $4 is imposed upon every alien entering the United States, 
and adéquate provisions are made for its collection. It is further pro- 
vided, however, as foUows: 

"That -whenever the Président shall be satisfled that passrwrts insued l)y 
any forelgn government to its cltizeus to go to auy country other tlian tlie 
United States or to any insulav possession of the United States or to tlie 
Canal Zone are being iised for the purpo'se of euabling the holders to coiiie 
to the continental territory of the United States to the détriment of labor 
conditions therein, the l'residcnt may refuse to permit sueli eitizens of th(; 
country issuing such passports to enter the continental territoi'y of the Unit- 
ed States from such other country or from such iiisular possessions or from 
the Canal Zone." 

By sections 13, 13, 14, and 16 provision is made requiring manifests, 
a listing, examination by health officers, and due inspection at the 
port of arrivai, of ail aliens entering the United States by water trans- 
portation. Section 20 provides: 

"That any alien who shall enter the United States in violation Of law 
* * * shall, upon the warrant of the Secretary of Commerce and Uabor, 
be taken Info custody and deported to the country whence lie came. 

"Sec. 21. That in case the Secretary of Commerce and rval)or slinll lie sat- 
isfled that an alien bas been found in the United States in violation of this 
act, * * * he shall cause such alien * * * to be talîen into custody 
and returned to the country whence he came, as provided by s(>etion twonty 
of this act. 

"Sec. 22. That the Commissioner-Geueral of Immigration * * * ghall 
éstablisli such rules and régulations * * * and shall issue from finie to 
time such instructions, not inconsisrent with law, as he shall deem best cal- 
culated for earrying out the provisions rif tins act; * * * ali under the 
direction or with the approval of the Secretary of Commerce and Labor." 
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"Sec. 32. That the Commissloner-General of Immigration, under tlie direc- 
tion or wlth the apprôval of the Secretary of Commerce and Labor, shall pre- 
scribe rules for the entry and inspection of aliens along the borders of Canada 
and Mexico, so as not to unnecessarily delay, impede, or annoy passengers in 
ordinary travel betweeu the United States and said countries, and shall hâve 
povver to enter into contracts with transportatlon lines for the said purpose." 

"Sec. 35. That the déportation of allons arrested within the United States 
after entry and found to be illegally therein, provlded for In this act, shall 
be to the trans-Atlantic or trans-Paciflc ports from which said allons em- 
barked for the United States ; or, if stich embarkatlon was for foreign con- 
tlguous terrltory, to the foreign port at which said aliens embarlied for snch 
territory. 

"Sec. 36. That ail allons who shall enter the United States except at the 
seaports thereof, or at such place or places as the Secretary of Commerce and 
Labor may from time to time designate, shall be adjudged to hâve entered 
the country unlawfully and shall be deported as provlded by sections twenty 
and twenty-one of this act: Provlded, that nothing contained in thls section 
shall afCect the power conferred by section thirty-two of thls act upon the 
Gominissioner-General of Immigration to prescribe rules for the entry and 
inspection of aliens along the borders of Canada and Mexico." 

By executive order issued March 14, 1907, in pursuance of the 
authority extended to the Président, it is directed that Japanese and 
Korean laborers, skilled and unskilled, who hâve reccived passports 
to go to Mexico, Canada, or Hawaii, and corne therefrom, shall be 
refused permission to enter the continental territory of the United 
States; and the Secretary of Commerce and Labor is authorized to 
take such measures, and to make and enforce such rules and régula- 
tions, as shall be found necessary to carry the order into eiïect. Im- 
migration régulations were adopted July 1, 1907. Rule 1 relates tq 
the collection of the head tax, and provides, among other things, that: 

"The head tax payable on account of allons enterlng the United States 
from foreign contiguous territory shall be levied and collected * * * at 
Ganadlan border ports according to the terms of an agreement between the 
Commlssioner-General of Immigration and certain transportatlon companles, 
embodied in rules 24 and 25 hereof," 

Rule 24 provides that: 

"In accordance with section 36, the following are named as Oanadlan border 
ports of entry for aliens ; and any alien who enters the United States across 
such border at any other point shall be deemed to hâve entered the country 
unlawfully, and shall be arrested and deported under sections 20, 21, and 35 
of said act, in the manner provided by rule 34" — among which ports is des- 
ignated Blaine, Wash. 

And rule 23 that: 

"In View of the agreement between the varions steamshlp and rallroad com- 
panles in the Dominion of Canada and the Commissloner-General of Immigra- 
tion of the United States of America, inspection and entry of aliens into the 
United States from foreign countries, through Canadian territory, under the 
immigration act, wlU be accomplished in accordance with the following pro- 
visions: (a) Ali aliens arriving in Canada, destined to the United States, 
shall be inspected at any one of the following ports: [jS'aming Vancouver, B. 
C, among others.] And the holders of certiflcates, duly slgned by the Unit- 
ed States Commissioner of Immigration for Canada, shall be entitled to ad- 
mlttance to the United States, at any one of the places of entry along the 
border thereof named in rule 24, without further examination by the United 
States immigration offlcers as to their right to enter, upon their identiflca- 
tion and their surrender of said certiflcates to such officiais." 
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By subdivision "f" ail aliens of a class, etc., are required to apply 
at a border port within one year after their arrivai in Canada, pro- 
vided, however: 

"Tliat aliens destined la good faith to Canada, and who shall hâve settled 
at some point in the Dominion of Canada, who shall ai)ply as above [that is, 
at a border port] for admission to the United States within one year after 
arrivai in Canada, shall be examined by the boards of spécial inquiry located 
at any one of the following points : [Blaine being designated among others.] 
That the décisions of the said boards of spécial inquiry shall hâve the same 
force and effect as décisions rendered by boards of spécial inquiry at sea- 
ports of the United States." 

Sections 20 and 21 of the immigration act clearly authorize dé- 
portation of any alien who shall enter or be found in the United States 
in violation of law or of said act. The act, it will be seen, itself spe- 
cifically provides for inspection at water ports of entry ; but, as it 
relates to border ports, it authorizes the Commissioner-General of 
Immigration to prescribe rules for both entry and inspection, and also^ 
to enter into contracts with transportation lines for such purpose. 
In .pursuance of this authority, rules 24 and 25 were adopted, by the 
former of which Blaine, Wash., is designated as a border port of entry 
from Canada. By the latter, if an alien arrives in Canada vi'hose des- 
tination is the United States, inspection is required to be had at cer- 
tain ports in Canada, and, if the applicant is entitled to admission 
into the United States, he receives a certificate from the United States 
Commissioner of Immigration for Canada, which he is required to 
présent at the border port, and upon doing so his law fui entry may be 
effected without further identification or examination. But if the 
alien was destined to Canada, and applies at a border port for ad- 
mission to the United States, he is required to submit to inspection by 
a board of spécial inquiry located at one of certain designated ports, 
among which Blaine, Wash., is specified. So that such an alien en- 
tering by way of Blaine, Wash., would very naturally apply at that 
particular port for inspection. 

The applicant either came to Canada destined to the United States, 
or he came destined to Canada. If destined to the United States,. 
he should hâve applied for inspection at one of the ports of entry 
designated in subdivision "a" of rule 25, and secured the certificate 
of the United States Commissioner of Immigration for Canada, en- 
titling him to admission to the United States ; or, if to Canada, he 
should hâve submitted himself for inspection at a border port, pre- 
sumably at Blaine, Wash. But he did neither. He came in, passing* 
Blaine in the nighttime, without seeing any of the inspecting officers. 

The mère statement of the case renders it clear that he entered the 
United States in violation of law, and the évidence, from his own 
mouth, shows that he was subsequently found in the United States 
in violation of the immigration act. But it is candidly conceded that 
petitioner came into the United States in violation of law, and that 
he is hère unlawfully. Notwithstanding, he insists that the govern- 
ment shall get him out lawfully. This is his right, and the govern- 
ment would be unfaithful to tlie correct and regular exercise of its 
civic authority were it to proceed otherwise. The position, however. 
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is not one, it must be admitted, which appeals stroiigly for a libéral 
construction of statutory enactment, that he may be permitted to 
remain. Nevertheless, I assume, as in ail législation that is not pénal 
in character, that the ordinary rules of construction should be applied, 
that the true intendment of Congress may be ascertained, and its will 
carried into efïect. 

Being within the United States, unlawfully or illegally, section 35 
requires that he shall be deported to the trans-Atlantic or trans-Pacific 
port from which he embarked for the United States, or, if such eni- 
barkation was for a foreign contiguous territory, then to the foreign 
port at which he embarked for such territory. This section fuliy 
covers the exigency of the présent controversy; petitioner being 
found within the United States illegally, Nor do I think a dift'er- 
ent resuit would follow, if it be said, which it may be, as above sug- 
gested, that the petitioner entered the territory of the United States 
unlawfully, and is therefore subject tO déportation as is prescribed by 
section 36. For such an entry, that section requires that he be de- 
ported as provided by sections 20 and 21, which latter sections pre- 
scribe that he shall be deported to the cbuntry whence he came. To 
my mind, section 35 was intended to be explanâtory of the désigna- 
tion or expression "country whence he came," and must be read in 
pari materia with sections 20, 21, and 3G. If the petitioner had pre- 
sented hihiself to the inspection officers at Blaine, being without a 
certificate signed by a United States Commissioner of immigration 
for Canada, he would. hâve been required to submit himself for ex- 
amination by a board of spécial inquiry located at that place, and if 
that board had found that he was not entitled to' enter, he would, of 
course, hâve been refused admission. But, having gained entry into 
the United States without an observance of the immigration laws and 
of the rules and régulations adopted in pursuance thereof, he must be 
dealt with as one unlawfully coming within the territory, and unlaw- 
fully found therein. and abide the conséquences to follow pursuant to 
law. So that it makes no différence whethér the petitioner embarked 
for the United States or for Canada, having entered the United States 
from the latter country without subjecting himself to an inspection. 

I hâve proceeded thus far as though the rules were valid and op- 
erative for the purposes for which they were intended. And why are 
they not? The law specifically authorizes their adoption to cover the 
very exigencies that are présent hère. "The Commissioner-General 
of .Immigration * * * st^ill prescribe rules for the entry and 
inspection of âhens along the borders of Canada and Mexico." Such 
is the explicit provision of section 33, in addition to the gênerai au- 
thority conferred by section 22 for establishing rules and régulations 
for carrying out the provisions of the act, and the rules provide for 
inspection at such border ports,- so that there can be no excess of au- 
thority hère. The rules prescribe no penalty, nor do they advance 
beyond the law in their régulation. True, by rule 24, it is provided 
that any alien who enters the United States across such border at 
any other point' than those designated shall be deemed to bave en- 
tered the country unlawfully; but this is no more than is provided by 
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section 36, and does not go beyond the purpose of that section. That 
the law does not impose a penalty against transportation lines for 
bringing in aliens across territorial borders, or require of them that 
they shall return the alien at their own expansé, does not militate 
against the authority of the Commissioner-General of Immigration to 
prescribe rules for entry and inspection, as conferred by section 32. 
It is the law itself that prescribes that an entry in disregard of the 
requirement of the rule shall constitute an unlawful entry, which 
condition establishes the status of the alien as such, and subjects him 
to déportation, not because he is amenable criminally for any offense 
committed against the government, but because he has no right to re- 
main within the continental territory of the government. 

As to whether the immigration acts requiring déportation of aliens 
unlawfully within the United States are constitutional, and as to 
what is due process of law as applied to the. right of a hearing in that 
relation by such persons, are questions fully determined by the Jap- 
anese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721, 
and prior adjudications. In that case Mr. Justice Harlan, remarking 
on the constitutionality of prior immigration législation, but of a like 
character as the présent, says : 

"Tliat Congress niay exclude aliens of a partieular race from tUe Uuited 
States, prescribe the terms and conditions upon wliich certain classes of 
aliens may come to this country, establislj régulations for sending ont of the 
country such aliens as come hère in violation of law, and commit the enforee- 
ment of such provisions, conditions, and régulations exelusively to extH;utive 
offlcers, without judicial Intervention, are priueiples firmly established by the 
décisions of this court." 

Further on he continues: 

"It is not within the province of the judiciary to order that foreigners who 
hâve never been naturalized, nor aequired any domicile or résidence within 
the United States, nor even been admitted into the country pursuant to law, 
shall be permitted to enter, in opposition to the constitutional and lawful 
measTires of the législative and executive branches of the national govern- 
ment. As to such persons, the décisions of executive or administrative offl- 
cers, acting within powers expressly conferred by Congress, are due process 
of law." 

And then he uses language especially applicable to the case at bar : 

"Taking ail its enactments together, It is clear that Congress did not in- 
tend that the, mère admission of an alien, or hls mère entering the country, 
should place him at ail times thereafter entirely beyond the control or au- 
thority of the executive officers of the government. On the contrary, if the 
Secretary of the Treasury becanie satistied that the immigrant had been 
allowed to land eqntrary to the prohibition of that law, then he could at any 
time within a year after the landing cause the immigrant to be taken into 
custody and deported. The immigrant mnst be taken to hâve entered subject 
to the condition that he might be sent eut of the country by order of the 
proper executive officer if within a year he was found to hâve been wrong- 
fuUy admitted into or had illegally entered the United States." 

In the présent state of the law, the Secretary of Commerce and 
Labor has been substituted in authority for the Secretary of the Treas- 
ury. The summary proceeding for déportation of aliens recently 
within the country, who hâve not aequired a status entitling them to 
remain, has become firmly established as lawful and constitutional. 
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United States v, Sing Tuck, 194 U. S. 101, 24 Sup. Ct. 621, 48 V. 
Ed. 917; United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040 ; Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 

201, 52 L. Ed. , recently decided by the same court. 

This brings us to the question of the regularity of the présent pro- 
ceeding. The report of the inspecter in cliarge to the Department 
■of Commerce and Eabor is that the petitioner was brought before 
him "for having entered the United States without inspection." After 
a full hearing, the fairness of which is unquestioned, the inspecter 
recommended to the Department that the petitioner be deported to 
Japan. To this recommendation came a response as follows: 

"As a resuit of the évidence presented it satisfactorily appears that tbe 
said allen is in this couutry in violation of law." 

The spécifie objection to the proceeding is that petitioner was tried 
on a charge of entering the United States without inspection, and not 
for being unlawfully within the United States. However, if he en- 
tered by évasion of a border port, and thereby escaped inspection, he 
was unlawfully within the United States, for which déportation would 
foUow under the immigration act. Having not been inspected, the 
proceeding was at least équivalent to an inspection by the inspecter 
in charge, and, finding that the petitioner was unlawfully in the coun- 
try, it became his duty to make report accordingly. Thereupon it was 
incumbent upon the Commissioner of Immigration to take the proper 
steps for petitioner's déportation. That petitioner was not specifically 
charged with being unlawfully within the country does not militate 
against the authority of the Commissioner-General to déport him, 
finding that he was in fact unlawfully herein. Nor has the petitioner 
been deprived of a hearing with référence to that charge. Neither 
was he misled to his injury by the actual charge preferred. The pe- 
titioner was represented by counsel, and ail the facts were developed 
at the hearing, and came from witness' own mouth, warranting his 
déportation. The summary proceeding provided by law does not re- 
quire that technical regard for f orms that is deemed essential in crimi- 
nal proceedings, and, having had a full hearing, whereat it was devel- 
oped that he is unlawfully within the country, and the finding and 
recommendation of the inspecter in charge being against him, I am 
not dispesed to require that the procédure be gone through with again 
for the sake of stricter observance of form ; the law having been ob- 
served in substance. It would be better in ail such cases that the 
party be charged with being unlawfully within the country, specify- 
ing in what particulars the unlawfulness consists; but where a full 
and fair hearing has been had involving that charge, I think it would 
be extremely technical to hold that déportation should not follow 
imtil a further hearing be given. 

The petitioner, being a Japanese laberer, comes clearly within the 
class of citizens whom the executive order déclares shall be refused 
permission to enter the United States. He embarked upon a pass- 
port to Hawaii, and transferred to Canada, and thereafter made his 
way into the United States. Having embarked for contiguous ter- 
ritory upon a passport to such contiguous territory, with a view, pre- 
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sumptively, of entering the United States, because he did do so, and 
having entered clandestinely and without submitting himself to the 
proper authorities for inspection, he must be held to be unlawfully 
within the United States, and therefore his déportation was properly 
directed. Lavin v. Le Fevre, 125 Fed. 693, 60 C. C. A. 435. 
The pétition for a writ of habeas corpus will be denied. 



UNITED STATES v. PORT OF PORTLAND. 
(District Court, D. Oregon. Marcli 9, 1908.) 

No. 4,850. 
Collision— Steamer and Deedge in Tow— Dbedge Navigating Without 

EUNNING LiGlITS. 

Tlie govermnent ligtithouse tender Manzanita passing down tlie Colum- 
bia river from Portland after darlc came into c-ollision wltli tlie dredge 
Colurabia and was sunk. From the Waterford light on the uortli side 
ttie Manzanita took a soutliwesterly course across toward tiie Westport 
light on the south shope, which was the usual course. The dredge which 
had been at work uear Puget Island on the north side of the chaunel was 
taken in tow by a tug, made fast to her starboard quarter, and started up 
the river, as Indicated by the évidence, gradually working across toward a 
point on the south shore some distance above the Westport light. She had 
27 pontoons trailing behind extending about 1,000 feet and some carrying 
lights. She had no lookout and carriefl no runnlng lights, and owing to 
her height those of the tug could net be seen from her port side. She had 
also lowered her cutter which extended under the water 30 feet in her 
front. The tow moved very slowly against the ebb tide which lasted until 
about the time of collision, its speed being not more than from 1 to 1% 
miles an hour. The Slànzanita not being able to see the lights of the tug, 
and seeing no running lights on the dredge, supposed her to be stationary, 
and as the évidence tended to show kept a course toward her intending to 
pass on her starboard side. When within half a mile or less the Man- 
zanita gave a signal of two whistles and stopped. She received no an- 
swer, and started ahead at slow speed, starboarding to pass the dredge's 
bow, but when so passing was rammed by her cutter and sunk. Ueld 
that the tug and tow were in fault for navigating at nigbt with no look- 
out nor running lights on the dredge, for not answering the Manzanita's 
signal, and for keeping the dredge's cutter lowered and projecting beyond 
her bow ; that under the rule that where the fault of one vessel was gross 
and suffleient to account for the collision any doubts as to the management 
of the other should be resolved in her favor there was a lack of the clear 
and convincing évidence reqnired to establish contributory fault on the 
part of the Manzanita, the long line of pontoons extending toward the 
north side of the river apparently justifying her in attemptiug to pass on 
the other side of the dredge which appeared from her lights to be sta- 
tionary. 

[Ed. Note. — Signais of meeting vessels, see note to The New York, 30 
C. C. A. 630.] 

. Same— Narrow Channel Rule— Columbia River. 

The Columbia river, in the vicinity of the Westport light, is a narrow 
channel, and subject to article 2.5 of the Inland Navigation llules (Act 
June 7, 1897, c. 5, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), requiring 
steam vessels when safe and practicable to keep to the side of the fairway 
which lies on their starboard side. 
ICI F.— 13 
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3i Same— Damages Recoverable—Loss op Seamen's Effects. 

The United States Is entitled to recover as collision damages against a 
vessel througli whose fault a government vessel was sunk for loss of Per- 
sonal effects of its seamen, it appearing that it is Its policy and practice 
to make such loss good to tlie seamen. 

[E!â. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 29]. i 

In Admiralty. Suit for collision. 

W. C. Bristol, U. S. Atty. 

Williams, Wood & L,inthicum, for respondent. 

WOLVERTON, District Judge. The libelant is seeking by this 
cause to recover damages sustained on account of a collision between 
the dredge Columbia, while in tow of the tug McCraken, and the 
United States lighthouse tender Manzanita. Under orders from the 
superintendent of the Thirteenth L,ighthouse District to proceed in 
haste to Astoria, the Manzanita left Portland between 12 :15 and 1 p. 
m. on October 6, 1905. While on the way, and at a point a short dis- 
tance above Westport reach light, the collision occurred of which com- 
plaint is made. 

The Manzanita is a vessel of 450 tons, 155 feet in length, appraised 
as serviceable, and at the time was navigating with a fullcrew of men. 
The master and second mate were on the bridge, a lookout was at his 
proper station, the quartermaster at the helm, and an engineer at the en- 
gines. The vessel had her running lights lit, a white light at the mast- 
head and another at the stern. She was drawing 11 feet 4 inches aft 
knd 6 feet 6 inches forward. Waterford post light stands on the north 
bank of the Columbia river, at a bend near Waterford fishery, and is 
distant from the place of collision about 2.15 miles. On the opposite 
side of the river, a little more than a mile from the place of collision, 
is located the Westport stake or reach light. The former stands on a 
slight eminence, of 60 to 75 feet, and the latter on the level beach, 
slightly higher than the surface of the water. The accustomed course 
of navigatorS in descending the Columbia river is to pass near the 
Waterford light, continuing beyond from a quarter to a half mile until 
the light is shut in by the stern, and then to head direct for Westport 
light; the latter course being southwest by west, or, by some com- 
passés, Southwest by west half west, or southwest by half west. After 
passing in proximity to the Westport light, and beyond for some dis- 
tance, the course is again changed so as to make the narrow channel 
running between Puget and Cofïee Islands. It is established by the con- 
sensus of the évidence that the current of the stream runs near the north 
bank of the river passing Waterford post light, continuing on in that 
direction to about Cape Horn, where it sets over toward the Oregon 
shore, and àpproaches nearest thereto some distance below Westport 
light, when it again changes its course across the channel, and makes 
its way between the islands above designated, that being now the ship's 
channel for the larger craft. I append hereto a rough map, being laid 
upon a section of government's chart No. 6,142. The figures repre- 
senting the soundings are not accurate for the présent date, and are 
not relied upon for data in connection with the controversy : 
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The dredge Columbia is a craft 26o feet in length, with a frame ex- 
tending 13 feet in front and a cutter, used for loosening the substance 
of the bed oî the stream, extending 17 feet beyond the frame, thus 
giving the cutter an extension beyond the prow of the dredge of 30 
feet. She had 27 pontoons attached, extending by her stern a distance 
of from 900 to 1,000 feet. A pipe 30 inches in diameter, used for 
conveying away the earth and sédiment loosened by the opération of 
the cutter, was carried back over thèse pontoons. When the dredge 
is at work the pontoons stand in hne with the current, but when navi- 
gating they trail behind the dredge. On the morning of the collision 
the dredge had been in opération at a point between half and three- 
quarters of a mile up the river from Coffee Island, and within 300 
feet of the Puget Island shore. At about 4 o'clock p. m. she Was taken 
in tow by the tug McCraken, and began her course up stream, with 
her destination at Doublebower. The tug was made fast to the dredge 
on her starboard quarter aft, there being a scow attached in front of 
the tug, and another on the opposite or port side of the dredge. The 
dredge carried no running lights, but it had in place an electric white 
light above the pilot house, and two lanterns attached beneath the 
electric light, and her state and working rooms were lit up; besides 
which she carried seven lights distributed upon the pontoons aft. The 
tug was provided with running lights and the usual masthead and aft 
lights. The dredge's upper deck was more than 25 feet, and her pilot 
house 27 feet 6 inches, above the water, while the tug stood about 21 
feet above. The time that the collision occurred is variously stated as 
from 6 :30 to 6 rSO p. m., the night being dark, but clear. The point 
of collision is about 3% miles distant from the place where the dredge 
began her voyage. The tide was ebbing at 4 p. m., but at the time of 
the collision had turned, and was flooding slightly. Thèse constitute 
in the main the gênerai features of the situation about which there is 
but slight, if any, dispute. 

To understand further the situation, as nearly as it can be ascer- 
tained from the conflicting évidence, we will hâve to pay attention to 
the salient parts of the testimony of the principal witnesses for the re- 
spective litigants. Patrick J. Byrne, who was master of the Manzanita, 
testifies that the collision occurred about 6 :45 p. m. ; that the Man- 
zanita was run into and sunk by the dredge Columbia; that she was 
struck by the cutter of the dredge about the starboard fore rigging, 
which stove a hole in her, by reason whereof she sank immediately; 
that when he came to the Waterford Hght — that is, abreast of it, and 
about 350 feet distant, as he afterwards explains — he headed for West- 
port light, on a course approximately Southwest by west, except that 
he might hâve found it necessary to head the ship a little southward 
on account of the current, which was then strong; that he had just 
passed the Waterford light when he first saw the dredge; that he 
could see the dredge very plainly, and the pontoons stretched across 
the starboard side of the channel down towards Puget Island; that 
he could not make out the number of pontoons, but they seemed to be 
a long distance across, extending over toward the Puget Island side; 
that "she appeared as though she was dredging or anchored. It 
was slack water. The pontoons were right across the channel." "She 
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was on the starboard side of the channel, headed across toward the Ore- 
gon side;" that she seemed to be about two points lo the starboard of 
the Manzanita. Witness then relates that he examiiied the dredge with 
a glass, and could see no running lights; that when about a mile 
and a half below Waterford light, he slovved down and stopped — ■ 
meaning the engines; that he then starboarded his helm about two 
points and sounded two whistles, with a view to notifying the dredge 
that he was going to pass, so it could strike its lines down, as he 
thought it was either at anchor or dredging; that it was impossible to 
see the tug's lights, as she was on the starboard side of the dredge, 
and the dredge was crossing the channel ; that at that time the Man- 
zanita was going down towards the dredge's port side; that he re- 
ceived no answer to his two whistles ; that he then gave his boat a 
turn ahead on the same course — the dredge being pretty well on his 
starboard bow still — and immediately stopped her, and then went on 
his course, still assuming that the dredge was at anchor or dredging 
until it was too late; that after they struck he saw the McCraken's 
sidelights ; that the Manzanita sank, headed a little south of the West- 
port light, the depth of water on her inshore side being 29 feet, and 
that he was about a quarter of a mile from the dredge when he stopped 
the boat the last time. Witness estimâtes that the Manzanita was run- 
ning 9 or 10 knots an hour before she was put under a s!ow bell, after 
which she ran probably three knots. On cross-examination the wit- 
ness testifies as follows : 

"Q. Your course from Waterford to Westport is what? A. A.bout west, 
Southwest by west. Q. That is coiiipass course? A. Yes, sir. Q. You keep 
the light ahead of you? A. We seen the light, sir. Q. Well, you run by the 
compass? A. We ruu from light to light. I was heading for the light from 
Waterford to Westport. Q. Continuously, were you? A. Yes, sir. * * * 
Q. And ran straight for the light up to and beyoud the time when you first 
sighted the Columbia ; is that right? A. I ran on that course till I stopped, 
sir. Q. Until you stopped? A. Yes; and then I changed the course. « * * 
Q. And where with référence to the Westport light? AV'as she nearer you than 
the Westport light, or was she beyond the Westport light? A. Slie was above 
Westport light. * * * Q. On your starboard bow? A. Yes, sir. Q. Dead 
on, on your starboard bow, or was she a point or more off? A. About two 
points, as near as I can remember. Q. About two points on your starboard 
bow? A. Yes, sir. Q. That is, she was nearer, according to your testimony, 
to the Washington shore than your course for the Westport light; is that 
right? A. I was heading for Westport light, and she was on my starboard 
bow about two points toward the Puget Islaud side, toward the Washington 
side. Q. Toward the Washington shore, and away from Westport light, as 
you say you saw it? A. Westport light was to the left of her. Q. As you 
loolied towards her? A. As I looked towards her, yes. Q. And what distance 
off was it, Captain, that you saw her? A- Oh, she was probaljly, when I first 
saw her, she was probably about a mile and a half. I can't tell to the dis- 
tance. * * *» She was towlng across; she was trying to cross the channel. 
* * * Q. Now, what distance were you when you slowed down, Captain? 
A. From where, sir? Q. From the dredge? A. Oh, less than half a mile. 
Q. Then, how long after you slowed' down was it that you stopped? A. Right 
away, immediately ; about two seconds. Q. And how long did you remain 
stopped? A. I hâve forgotten the time, sir. Q. You were still running on the 
course you say you were on? A. No; I had starboarded two points after the 
first stop. Q. I mean you were on your course till after you had stopped your 
engines, were you not? A. Yes, for Westport. Q. Headed for the light, were 
you? A. Yes, sir. And after I stopped her, I starboarded two points. Q. 
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When was that that you starboarded two points? A. After I stopped her. 
Q, When with référence to the collision happening? A. I can't tell you the 
time, sir. * * * Q. When did you blow two whistles? A. I was less than 
half a mile from her. Q. Was that before or after the time, Captaln, that you 
starboarded your helm, that you blew the two whistles ? A. Kight away after 
I starboarded the helm." 

Further on he says, "The dredge was on the starboard side of the 
channel. She wasn't taking up the Oregon side at ail ; she was on the 
Washington side." And, again, he says, "I didn't know she was in mo- 
tion. If I had known she was in motion, it wouldii't hâve happened." 
"She struck us about right angles. * ' * * Pretty near broadside." 
The tide had "just turned flood." With référence to the distance the 
Manzanita was away from the dredge when she changed her course, 
the witness is at variance with his testimony previously taken,- before 
Mr. Sholes, wherein he states that the Manzanita altered her course 
probably half a minute before she struck; probably a ship's length off 
from the dredge ; that he thought there was going to be a collision, and 
he starboarded his helm to prevent it — this was v/hen his boat was 
about a ship's • length away from the dredge — and that he did not 
think the dredge was under way until after they struck. But on his 
second examination he asserts that he was mistaken in his statement on 
the previous occasion. 

Michael Nolan, who was second officer on the Manzanita, corrobo- 
râtes Capt. Byrne in the main. He was officer of the watch at the time, 
and on the bridge with the captain. He relates that almost immediate- 
ly after passing Waterford light, the Manzanita's course was directed 
for Westport reach light ; that he "observed the dredge Columbia well 
on the starboard bow of the Manzanita * * * about two points" : 
that it was his "opinion that the dredge Columbia was either anchored 
or at work in dredging" ; that he noticed the pontoons were in a posi- 
tion to indicate that the dredge was at work ; that they were stretched 
ont from the dredge to the Washington side of the channel ; that the 
Manzanita continued on the same course until within about a quarter 
of a mile froni the dredge, when the ship was stopped and two whis- 
tles blown, to indicate to the dredge that the Manzanita would pass to 
the starboard of her, to which there was no reply ; that witness took a 
pair of glasses and looked for the lights on the dredge, and that he 
could find none except the lights in the living rooms and those on the 
dredge for the safety of the crew ; that "there was no indication at ail 
to know that she was under way or steaming." "There was nothing in 
the background of the dredge Columbia that could be seen from the 
Manzanita's bridge that would indicate that she was under way. At 
the time it was dark^the sky was clear — and there was no lights at 
the back of the dredge Columbia to indicate that she was under way. 
There was no running lights up whatsoever. * * * There was no 
lights at the back of the dredge Columbia whatsoever ; but right direct- 
ly ahead of the dredge Columbia Westport reach light was very plainly 
seen from the Manzanita ;" that after the two whistles were blown 
and the engines stopped, a man was called to the lead and two sound- 
ings were made, showing 30 feet of water ; that when the Manzanita 
sank she was headed about the same course as she was before — "right 
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for Westport reach Hght, right directly down the stream" ; that after 
the collision witness, having a small boat, rowed frora the starboard side 
of the dredge directly around the pontoons, coming back upon the 
port side; that he found the first four or five of the pontoons bunched 
up together on the starboard quarter of the Columbia, but th..t the re- 
maining pontoons were stretched out towards the Puget Island shore, 
on the north side of the river. On cross-examination witness further 
testifies that he saw the lights of the Columbia almost immediately after 
passing Waterford light, about two points on the starboard bow, and 
that his ship was heading about for Westport reach light; that he 
first saw the Westport reach light about the time the Manzanita was 
stopped, and that he did not look for the light before ; that the Man- 
zanita was about a quarter of a mile from the dredge when she stopped 
her engines; that witness then saw the Westport light, and that the 
dredge Columbia lay to the north of Westport reach light, doser to 
the Washington shore ; that he saw the lights on the fisli traps, and 
that they were on the Manzanita's port bow about four points, approxi- 
mately ; that the second course of the vessel was not altered again until 
the collision occurred, and that the two vesscls came together almost 
at right angles; that witness thought there was going to be a collision 
wheh the Manzanita was about a ship's length from the Columbia, at 
which time the dredge was about 7i4> points on the Manzanita's bow ; 
that nothing was done to change the Manzanita's course ; and when 
asked whether he did not know that the dredge was under way, the 
witness answered: 

"No, sir ; I did not. How could I know it? There w<as two whistles blown 
by the Manzanita ; the dredge Columbia made no repl,y ; there was no running 
lights visible from the dredge Columbia ; and it was impossililo for rae to un- 
derstand that the MeCraken was towing the dredge Columbia, or that the 
dredge Columbia was under way." 

Henry E. Wilson, the engineer on the Manzanita, testifies that the 
Manzanita was struck just abaft the collision bulkhead ; that the en- 
gines were stopped about five minutes before the collision; that he 
got a signal to stop, and responded to it ; that two whistles were 
sounded ; that he got another signal to go ahead ; and when the engines 
had made two or three révolutions, he received another signal to stop, 
and the engines were controlled accordingly. 

Thèse witnesses are testifying from the view point of the Manzanita 
approaching the dredge. The following were looking from the dredge 
and tug: 

Eugène H. Hayden, master of the tug MeCraken, testifies that on 
the 6th of October the dredge was at work about 200 feet south of 
the southerly shore of Puget Island ; that they finished the work there 
in the forenoon, and made préparation for moving up the river to 
Doublebower ; that they . made the start between half past 3 and 4 
o'clock in the aftei'noon, and that their rate of navigation was between 
a mile and an eighth and a mile and a quarter per hour ; that they 
probably did not average a mile when they started; that the tide had 
not begun to turn then, and as the tide kept slackening, they made bet- 
ter time; that the tide was ebbing when they started, and was still 
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ebbing when the collision occurred; that witness was himself a look- 
out, and had a mate for the same service ; that just as it began to get 
dusk witness left the pilot house of the tug and went to supper; that 
as he came out from supper he saw a steamer approaching ; that he 
could see her red light away over on the Cape Horn side, over by 
Waterford, witness being at the time upon the dredge, on the port 
side; that witness took her to be a tug; she had a mast light; that 
he used no glasses ; that it was about 10 minutes prior to the collision ; 
that he did not again see the steamer until she drifted across their 
bow and the vessels came together, and that there were two or three 
men supposed to be on the lookout — the witness then being in the 
pilot house of the tug, at the helm ; that he foUowed the Oregon shore 
ail the way from the time he reached the Westport reach light, hugged 
that shore, keeping in as close as he dared, between 200 and 300 feet 
away; that he swung out by the lights to clear the fish traps; and 
that the collision occurred about 6:30 or 6:35. When asked why he 
did not comply with rule 6 of the pilot rules, witness answered that 
he did not hear any whistle to pass ; that he thought the Manzanita 
was another tug coming down, which they were expecting to meet 
them and to help them up the river; that at the time he first saw the 
Manzanita she had not then made the turn at the Waterford post light. 
Witness further testifies that he reached the Oregon shore probably 
500 or 600, maybe 1,000 feet below Westport light, and that he was 
heading right straight up with the current; that he was 200 or 300 
feet from the fish traps when the collision occurred, and that the pon- 
toons were trailing straight behind the dredge; that the Manzanita 
sank in about the same position that she was in when struck; that it 
is witness' belief that she did not move after she was hit; that the 
dredge swung clear and dropped below her, and that one of the spuds 
of the dredge was then dropped ; that the Manzanita crossed nearly 
at right angles to his course; that she was headed directly in to the 
Oregon shore, with her bow on ; and that the tug's engines were stop- 
ped just as soon as the Manzanita loomed up across her bow. 

Charles F. Smith, inspector for the government on the dredge Co- 
lumbia at the time, testifies that the dredge started from Cofïee Island 
about four in the afternoon; that they crossed over to the Oregon 
side, and kept up as close to the shore as possible ; that witness saw 
the Manzanita about a quarter of a mile off; that he had just corne 
out of the dining room, and was standing on the port side of the 
dredge; that the Manzanita was lit up — he did not notice the side 
lights ; that she seemed to be coming directly toward the dredge — 
that is, at an angle toward the dredge; that he watched her as she 
approached until she struck about four or five^ minutes afterwards; 
that the lights did not seem to change imtil they got within two or 
three boat lengths of the dredge ; that the Manzanita swerved around 
and came directly across the dredge's course ; that J;he pontoons were 
trailing on behind the dredge; that when the Manzanita struck she 
stayed on the cutter about a minute, when she slid ofï and sank ; that 
she went down where she was struck, and that the current was about 
slack; that when the Manzanita struck, she was heading right into 
the fish traps; that she was between 100 and 200 feet out from the 
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traps; that when she came in contact with the dredge she was goiiig- 
in the same direction as the prolongation of the fish traps. The v/it- 
ness hère indicates the course of the Manzanita on the plat, which 
shows it to hâve been approaching the traps at an angle of about two 
points to her port. On cross-examination, the witness relates that 
from the time the, dredge approached the Oregon shore, there were 
fish traps along at intervais up as far as the traps where the collision 
took place; that there were some four or five along in that neighbor- 
hood; and that the dredge kept out from the fish traps as much as 
100 feet, which would carry its course out in the channel some 400 
or 500 or 600 feet, perhaps 700 feet. 

Nels Halvorson testifies that he was the carpenter on the dredge 
Columbia; that at the time of the collision the dredge "was working 
over toward the Oregon shore" ; that he first saw the lights of the 
vessel, which afterwards turned out to be the Manzanita, when he 
came out from the supper table; that he "noticed the light and heard 
her two whistles blown;" that he was standing at the time "just about 
amidship of the dredge, on the port side;" that the lights bore as 
nearly direct toward the witness as could be; that they were about 
four or five ship's lengths oflf — that is, 600 or 700 or 800 feet away; 
that he could just see the outhne of the hull of the approaching vessel ; 
that he could see the pontoons of the dredge at the time, and that 
they were trailing a little bit to the dredge's port side, but not much, 
just enough so that witness could see ail the lights displayed; that 
af ter witness saw the lights, he called the attention of the mate of the 
steamer McCraken to them, then went over to his room, .stepped in- 
side, got his hat, and came out again on the deck; that he then saw 
the steamer changing its course to pass the dredge; that she wa.s 
then about 300 feet ofï — he could not tell exactly; that when he saw 
the maneuver he expected a collision, and went forward to look at it; 
that the vessels came together at an angle "pretty close to 45 degrees ;" 
that the Manzanita sank a few feet from the cutter's frame, and that 
the dredge stopped, so far as he knew. 

Frank Doherty, watchman on the dredge Columbia, testifies that 
when he first saw the Manzanita he was on the port side of the pilot 
house of the dredge; that he had just come out from supper a few 
minutes before; that he saw both of the lights, an-d that the boat 
set^med to be approaching him directly; that the lights looked as if 
they were coming in on the port side of the dredge about midship 
or a little forward; that he did not hear any whistles; that some 
time after he first saw the lights the boat seemed to change her course 
to port, enough so that it brought her diagonally across the dredge's 
bow, and that he was not sure as to the distance ofï when the boat 
changed her course; that at the time the dredge was over "coming 
up on the Oregon shore side," and that the boats came together di- 
agonally. 

From this abbreviated review of the salient features of the testi- 
mony, it at once becomes manifest that an irreconcilable conflict ob- 
tains ; nor is it possible to adopt the testimony of either the one side 
or the other as accurately and faithfully portraying the facts, condi- 
tions, and environment. It, therefore, becomes necessary to proceed 
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fiom the things that are conceded or appear to be really established, 
and to judge of the others necessary to a décision of the controversy 
according as the inhérent probabiHties influence the understanding. 
The City of Cleveland (D. C.) 56. Fed. 729. 

The point of collision is situate from 200 to 300 feet instream from 
the outer end of two fish traps noted upon the plat subjoined to the 
foregoing statement. Thèse traps are located on the government's 
map, presûmably accurately; yet it has not been made clear that the 
govetnment has definitely or precisely located them,, and it raay be 
that they in reality stand, by a distance somewhat material to the con- 
troversy, above or below the position as indicated upon the map. The 
positions of the two lights- — ^Waterford and Westport — are perhaps 
faithfully indicated. The fish traps extend into the stream 500 or 600 
feet, thus fixing the point of the collision from 700 to 900 feet from 
the .Oregon shore. The consensus of the évidence is to the efïect that 
its locality is some 800 or 900 feet from the shore, and between 200 
and 300 feet from the outer end of the traps, beirig nearly midway 
between the traps if extended. By laying a rule upon the map, which 
is drafted on a scale of 1 foot to 40,000 feet, it will be found that the 
place of the collision is 2.15 miles below the Waterford light. From 
the point where the tug and dredge began their navigation upstream 
to the point of collision is 3.75 miles, and Westport light is located 
abotit a mile and a quarter plus 300 feet below the place of collision. 
The course downstream that the pilots and ship navigators hâve adopt- 
ed, after shutting in the Waterford light by the stern and heading 
for Westport light, passes to the northward of the point of collision 
from 900 to 1,000 feet; the former distance being probably more 
-nearly exact. The distance of the wreck from this course is but slight- 
ly greater than from a course extended from a point 350 feet abreast 
of Waterford light direct to Westport. It would probably not be 
far from 100 feet. It will be remembered that this latter course is 
the one that Capt. Byrne, the master of the Manzanita, claims to hâve 
followed until he veered to port at about the tinie of signaling the 
Columbia. • The average rate of speed of the Columbia, allowing that 
she left Coffee Island at 4 p. m. and brought up at the collision at 
6 :45 — which data as to time is as nearly correct as can be ascertained 
— was 120 feet per minute. She increased her speed, owing to the 
slackening of the tide current as she pursued her voyage, and was 
probably making more than 1% miles per hour, or 132 feet per min- 
ute, at'the time of the collision. If the Manzanita made 9 or 10 knots 
an hour up to within a quarter of a mile of the point of the collision 
and 3 knots thereafter, the time consumed would hâve been about 17 
minutes from the time she was abreast of Waterford light. If she made 
9 or 10 knots until within one-half mile of the place of collision and 
3 knots thereafter, about 20 minutes' time would hâve been consumed. 
Now, within 17 minutes, the Columbia, at the rate of 1% miles per 
hour would cover the spàce of 2,244 feet, or 2,640 feet in the space 
of 20 minutes. If the Columbia pursued the course as dehneated by 
Capt. Hayden, who was in: charge of the tug McCraken, she must 
hâve crossed the course which Capt. Byrne says he followed, before 
Hayden first saw the Columbia from nearly abreast of Waterford 
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light, and possibly the entire line of pontoons would hâve gone by, 
so that Westport reach light would hâve shown clear asicrn of ihe 
tug and lier entire tow. If the Columbia was piirsiring the course 
which Capt. Eyrne and second mate Nolan say she did, she in ail 
probability had not, when first sighted, crossed or begun to cross 
the Manzanita's course, but she could not hâve been far from an 
intersection with such course. That Capt. Byrne and Nolan are clear- 
ly in error as to the position of the Columbia on the Manzanita's star- 
board is demonstrated beyond peradventure. They give her position 
. when fîrst sighted as two points on the Manzanita's starboard, which 
would carry the Columbia over to within 1,000 feet of the Cathlamet 
channel— a point being 11 degrees 15 minutes. Seven degrees would 
carry her to the north bank of the, river, so that the Columbia could 
not hâve béen more than two or three degrees at the uttermost to the 
starboard- of the Manzanita at the time when sighted by the latter's 
officefs,, if the fornier had not then intersected the latter's course. 
Nor do I think the testimony of Capt. Hayden and Inspecter Smith 
is any more reliable as to the course the Columbia pursued upon her 
voyage. Capt. Hayden testifîes in efifect that his course carried him 
to a point 400 or 600 to 1,000 feet below Westport light; that he 
ran within 200 or 300 feet of the Oregon shore, and swung out ac- 
cording as the fish traps were in his way. Mr. Smith say s that the 
dredge approached the Oregon shore approximately 1% miles below 
Waterford light; then that the course was outside of the range of 
the fish traps, of which there were several, and was within perhaps 
700 feet of the Oregon shore. Smith was in his room, which was on 
the dredge, a portion of the time, and a part of that time the lights 
on the dredge were burning. Some of his estimâtes as to distance 
pursued from the Oregon shore were made with relation to the time 
while occupying such room, and are certainly unreliable. To my mind, 
it is highly improbable that the Columbia ever advanced beyond the 
center of ;the water channel of the river prior to intersecting the ship's 
course between Waterford and Westport lights. I hâve two principal 
reasons for this statement, which are strengthened by the testimony 
of Nels Halvorson, the carpenter upon the dredge Columbia: First, 
the tug McCraken furnished but meager motive power for towing 
the Columbia upstream. It was expected before moving that another 
tug would come to the assistance of the McCraken, but, for reasons 
not appearing, an order was sooner given for entering upon the voyage. 
The cutter on the Columbia was lowered, and the pumps set to work 
for the express purpose of aiding the McCraken in her navigation 
of the Columbia by drawing water through the dredge pipe and dis- 
charging it aft, so that every expédient was resorted to in aid of the 
tug in conveying the tow upon her journey. Second, the current of 
the river, the tide being at ebb until nearly the time of the collision, 
was directly upon the course which Smith says the dredge pursued, 
and the course delineated by Captain Hayden carried the navigating 
crafts directly into the current somewhat below Westport light, and 
thence absolutely within such current on until the time of the collision. 
Hayden says, in effect, that he was trying to get into the current, as 
it was not of much force anyhow, the tide being nearly fîood. But 



204 161 FEDERAL EEPOKTEB. 

Smith says the crafts were trying to avoid it. As a matter of fact. 
the tide had just turned to flood at the time of the collision, and there 
must hâve been a strong ebb tide at 4 o'clock. The most natural thing 
under the conditions prevailing, and the essential thing for the tug 
McCraken if she was going to make any progress at ail, was to avoid 
the ebb current. The crafts were well to the north of the current 
when they started, and it would hâve been sheer folly to attempt to 
cross it at the outset, much more to stem the ebbing tide the entire 
distance they had gone at the time of the collision. It was a thing, 
by the strongest induction, the navigators did not do. Hayden and 
Smith might hâve candidly thought that the Columbia ran much near- 
er to the Oregon shore than she really did. They were voyaging 
without compass — that is, without definite course — and in the night- 
time principally, their paramount purpose being to make as much 
speed as possible, and for that very reason they were within the 
bounds of ail probability avoiding the one thing that would impede 
their progress more than ail others — the current of the river that 
was going eut with the tide. The most natural and reasonable thing 
to do was to cross this current when the tide was just at flood, the 
exact condition that obtained as described by two or three of the wit- 
nesses when the colHsion occurred. There is a reason also for crossing 
the current near the place of the accident, as it there courses nearly 
the center of the stream, and farther up veers to within proximity to 
the northern bank, so that the slack water above the place of collision 
was to be found near the southern shore. Mr. Halvorson, when asked, 
"Do you know on what side of the river the McCraken and Columbia 
were proceeding at the time of the collision, and say for an hour be- 
fore the collision?" answered, "Well, she was working over toward 
the Oregon shore." Couple this with his further statement that he 
stood on the port side of the dredge, and looking aft saw ail the 
pontoons and the lights displayed thereon, and it shows that the 
dredge was changing its course at the time to port. Two interpréta- 
tions can be made of the expression "She was working over toward 
the Oregon shore"; one that she was pursuing a course over near 
the Oregon shore, and the other that she was crossing to that side. 
The witness was manifestly guarded in his statement, considering both 
the question and his answer, and evidently intended to indicate that 
thèse crafts were then navigating toward the Oregon shore. This 
would probably put the Columbia across the ship's regular course 
within less than a half mile, or 2,640 feet, of the place of colHsion. 
I am impressed that the tug and tow did so actually cross the ship's 
course within less than that distance from the place of collision. Their 
course prior to that time cannot materially affect the situation. This 
probable converging course of the tug and tow with the ship's course 
finds support in the positive statement of Capt. Byrne and his second 
mate, to the efïect that the Columbia had the appearance of being at 
anchor or at work, with the pontoons extending over toward the Puget 
Island or the Washington shore. 

Turning now to the Manzanita, her course is not susceptible of clear 
définition or explanation. It is probable that the officers of the Man- 
zanita sighted the Westport reach light across the bow of the Colum- 



UNITED STATES V. PORT OF PORTLAND. 205 

bia when she was first seen ; but if the Manzanita kept on lier course — ■ 
that is, headed directly for Westport light — it must soon hâve become 
apparent that the Columbia was crossing that course, which would 
shut out Westport Hght. It cannot be, therefore, that the Manzanita 
followed a direct course from abreast Waterford to Westport light. I 
think it more probable that the Columbia, when sighted, was nearly in 
range with the Westport light, and believing, as the ship's captain and 
the mate say, that the dredge was at rest, the Manzanita was headed 
for the Columbia, and continued in that way, changing her course im- 
perceptibly as the Columbia moved across her regular course, not tak- 
ing particular note of other lights until the efïort was made to go by 
the dredge. This view finds substantiation from three of the witnesses 
for respondent, including Smith, the government's inspector. They ail 
concur in saying that the Manzanita approached the dredge directly, 
both running lights of the Manzanita being in full view from the time 
they first observed her présence until she changed her course. Thèse 
witnesses vary in their estimâtes as to the distance the ship was away 
when first sighted from a quarter of a mile to two or three ship's 
lengths. The offîcers of the îlanzanita say that her course was chang- 
ed but once after heading for Westport Hght, which was from a quar- 
ter to less than a half mile from the dredge, so that hère is évidence 
pertinent and strong that the Manzanita's course was headed for the 
dredge, and not for Westport light, as the master and second mate 
assert. It may hâve occurred that, at the time when the dredge was 
first sighted by the Manzanita, the former was even then crossing the 
Une of the ship's course, and the master of the Manzanita mistook a 
light upon one of the fish traps for the Westport reach light, and 
directed the course of the Manzanita accordingly. It will be recalled 
that Nolan does not say that he remembers seemg the Westport light 
until about the time the Manzanita signaled the dredge, and it was 
then he saw that light clear in front of or across the bow of the dredge. 
This could only be so on the hypothesis that the Manzanita was oflE 
the ship's course, because it is a thing absolute that at that time the 
dredge had crossed the ship's course between the two lights, and also 
the course which Capt. Byrne insists that he followed. If Byrne did 
mistake a light upon one of the fîsh traps for the Westport light, and 
was heading therefor, even that course must hâve been intercepted at 
about the time the Manzanita's engines were stopped and her whistle 
blown, because, when seen from the dredge, she was then heading 
direct for the dredge, and a change in the course of the Manzanita 
was made to starboard, with a view to passing starboard to starboard 
with the dredge. It is a thing within the larger probability to my mind, 
however, that the dredge at the time when iirst sighted was about to 
intersect, or was even then intersecting, the regular ship's course, thus 
putting her lights almost, if not quite, in Une with the Westport reach 
light, and that Captain Byrne, believing the dredge to be at anchor or 
at work, set his course for the dredge, and that, as the dredge slowly 
pursued her course across the ship's channel, the Manzanita's course 
was kept head on towards the Columbia's lights. The helmsman of 
the Manzanita was not hère to testify. If he had been, more light 
might bave been shed upon this immédiate situation. 
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Most of the witnesses who say anything upon the subject testify 
that the vessels collided nearly at right angles with one another, but 
Halvorson, who watched the ship's approach from the port bow of the 
dredge, says they came together at an angle of about 45 degrees, and 
Frank Doherty says they came together diagonally. Smith's testimony 
would ihdicate that the Manzanita was moving almost straight across 
the channel of the river at the time, while the dredge was navigating 
nearly with thecourse of the streatti. It seems impossible that such 
could be the case, when it is considered that the Manzanita sank near- 
ly with the carrent, heading downstream, with the Westport light 
somewhat to her starboard. Her position in the water demonstrates 
the position in which she sank. The consensus of the witnesses seems 
to be also, that she sank nearly in. the position in which she was found 
at the instant of collision. If this is so, Smith's idea as to the course 
of thé Manzanita càritiot be correct. If the Manzanita became fast 
to the cutter by the impàctj it is natural that she should swing around 
to some extent, owing to her speed being greatér thari- that of the 
dredge, but it could hardly hâve been so much as nearly the fotirth 
part of the circle, or anywhere near that. It is narrated that the Man- 
zanita hung upon the cutter about a minute; then slid off; and that 
it was àfter the contact was severed that the dredge swung around 
downstream until the spud was dropped, which operated to allow her 
to right hér self again. A right-angled contact can only be accounted 
for on thè theory that the dredge wàs iiiaking her way diagonally 
across the stiteam at the time, and that the veer of the Manzanita to 
port threW the boats in somewhat that relation, and the swing forced 
by the impact caused the Manzanita to sink with her head down- 
stream. And yet it seems impossible then that she could hâve swung 
around suffieiently to put her in the position in which she sank. I am 
unable to believe that the angle of contact was nearly so great aS at 
right angles. It could scarcely hâve been greater than 45 degrees ; 
possibly somewhat in excèss thereof . Such an angle of convergence 
corresponds with the position of the dredge two points to the stâfboard 
of the Manzanita, on the hypothesis that the course of thé dredge was 
angling across the stream, and the course of the Manzanita just prior 
to the change of two points to port was head on towards the dredge, 
or rather hef starboard quarter, as would seem to be the case from the 
testimOny of Halvorson; and this hypothesis, supplemented with the 
change in the Manzanita's course, I am constrairied to believe defines 
the true course in which the Manzanita was moving at the time of the 
collision. 

Now, having deterinined the probable movements of the two crafts 
shortly before and up to the time of their contact, I will endeavor to 
détermine, if possible, the responsibility for the casualty. The tug 
and tow were at the time of the collision crafts navigating in the night- 
time. It was a duty imposed by the rules of admiralty that they should 
hâve been provided with running lights; that is to say, the colored 
starboard and' port lights. The Eugène F. Moran (D. C.) 143 Fed. 
187. The tug was so lighted, the tow not ; but by reason of the greater 
height of the tow, the running lights of the former were obscured 
from ail craft approaching frotn the Columbia's starboard, and theie- 
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fore the Gondition was the same as if the navigating crafts had n& 
running liglits at ail, so far as it aiïects the présent controversy. Thi'^ 
was a fault. Further, it is not shown that tnere was any lookout upon 
the Columbia while so navigating. Some of the witnesses speak of a 
lookout in connection with the running of the vessels, but none is 
shown to hâve been stationed upon the tow, or remained thereon dur- 
ing the time, and certainly no one lias testified as to discovering the 
approaching vessel while at his post of duty. AU the witnesses who 
at first noticed the Manzanita were casual persons about the Columbia, 
except Capt. Hayden, who really saw her port light up by the Water- 
ford light; but he paid no further attention to her, nor saw her again 
until she crossed the bow of the Colvimbia. This was another faiilt 
of the tug and tow, in not keeping a lookout on the tow while under 
navigation. 

Another fault is rnanifest in the fact that the Columbia was navigat- 
ing by night, with her cutter lowered and under vi'ater, extending 30 
feet beyond the bow. It is further shown that the tug sounded no 
whistle in answer to the signal from the Manzanita. Capt. Hayden 
says he did not hear the signal, but others on the Columbia did. If, 
hearing the signal, Capt. Hayden failed to respond, being then under 
way with his crafts, this was another fault. So that, at the outset, the 
tug and tow were at fault sufficient to fix entire responsibility for the 
collision, unless it be that the Manzanita was so grossly négligent as 
to conduce primarily to the casualty of which she complains, or was 
also at, fault contributing to the accident. 

The ' contention of the respondent is that "The Manzanita was not 
running upon the course prescribed by law, and was, moreover, so 
improperly, recklessly, and imprudently navigated as to bring about 
the collision in question." Article 35 of the pilot rules (Act June 7, 
1897, c. 5, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]) is invoked. 
It reads : 

"In narrow cliannels every steam-vessel shall, when it is safe and prac- 
ticable, Iseep to that side of the falr-way or mld-channel which lies on the star- 
board side o( such vessel." 

I hâve no doubt the rule is applicable on the Columbia river in the 
vicinity of the collision, as it must there be considered to be a narrow 
stream.; The Sydney; The WiUiam Worden (C. C.) 47 Fed. 360; The 
AciHa ; The Crathorne (D. C.) 108 Fed. 975. The probable exigencies 
of the situation were, however, that when first sighted by the Man- 
zanita, the tug and tow presented the appearance of being at anchor, 
with the pontoons extending toward Puget Island or the Washington 
shore, which closed up for navigation purposes the f airway to the 
north of the dredge. The course of the Manzanita was thenceforth dead 
on for the dredge, or for some light other than the Westport reach 
light, because as I hâve shown by a référence to the testimony of wit- 
nesses upon the dredge, she was heading, with both her running lights 
in view, shortly before the collision, for the dredge, and both the 
dredge ând Manzanita were at that time entirely south of the regular 
ship's course some hundreds of feet. Even up to shortly before the 
collision, the dredge and its pontoons must hâve presented the ap- 
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pearance to the Manzanita of extending diagonally outward into the 
channel, so that it would seem to the navigators upon the Manzanita 
more expédient to pass to starboard than to attempt to pass aroiind the 
long line of the pontoons aft. It is shown that there was ample fair- 
way between the traps and the dredge for the Manzanita to hâve pass- 
ed in safety to the starboard. Believing, as the Manzanita's ofScers 
say, that the dredge was at anchor, the Manzanita sounded two whis- 
tles, meaning thereby that she was going to starboard. The signal 
should hâve been promptiy answered by the tug, but it was not, so 
that the tug still left the Manzanita in doubt as to whether she was a 
navigating craft, or anchored, and pursued her course unmindful of 
the Manzanita. The strong inference is that the signal of the Man- 
zanita was heard by the tug, but, believing that the approaching ves- 
sel was another tug coming to the assistance of the McCraken, no 
attention was paid to it. This was a grievous fault on the part of 
Capt. Hayden. He saw the Manzanita abreast of Waterford light. 
He should hâve watched the vessel until she passed in safety, or had 
some one on the lookout to détermine her course and identity until the 
fairway was clear of her présence. 

Another excuse put forth by Capt. Hayden is that he supposed he 
was entirely south of the ship's course, and that it was not incumbent 
upori him to pay any attention to other navigating craft. However this 
may be, his course had been, and was then, by the greater probability 
angling across the channel, and it did not behoove him to disregard 
in any measure the rules of navigation while in the ship's channel. I 
am impressed that, had the tug answered the signal of the Manzanita so 
as to indicate that she was a navigating craft, or changed her course 
even slightly to port,. there would hâve been no collision. Or had she, 
by the appropriate signal, declined the signal of the Manza,nita to pass 
to starboard, the Manzanita might hâve prevented the collision by 
stopping and backing, if need be. 

It must be considered' that the Manzanita was not a deep seagoing 
craft, and it was not essentiàl that she navigate upon the regular 
ship's course. It is explained by Nolan, the second mate, that, "as a 
matter of fact, the Hghthouse tenders are seldom steered on a course." 
I think it was a fault, however, in the Manzanita that she did not 
steer on a course. If she had, she would hâve discovered that the 
Columbia was navigating, because she must hâve become aware, if 
holding direct for Westport li^ht, that the Columbia was crossing her 
path, and thus she could hâve passed by the Columbia's stern and avoid- 
ed the collision. Instead of doing this, she, in ail probability, as I hâve 
before observed, approached the Columbia as a craft, at anchor, intend- 
ing to go by with reasonable facility when within proper range, being 
deceived by the fact that the Columbia was moving instead of being at 
rest. . .■ . ■' ^ ■ , ■ ■ 

Considérable testimony w-as ofïered with a view to establishing the 
existence of.a custom with pilots and navigators as to signaling the 
dredge wheri at work. The witnesses are not in entire harmony relative 
to the subjectvyet it may be said that such a custom prevailed. Groves 
describes the signal as one prolongée blast. Then, he says,, if the 
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dredge does not answer, another blast is sounded. If, however, the 
dredge is under control so that it can haul out of the channel, it answers 
by a long whistle, which indicates that the way is clear. WiUis tes- 
tifies that coasters and big vessels blow one long whistle ; that some of 
the river beats blow a blast, and some do not; that, as soon as the way 
is clear, the dredge answers with a whistle; that sometimes boats get 
lost, and blow two blasts or sometimes one, not knowing on which , 
side to go, and then that the dredge would "blow them on the regular 
side." Capt. Pease says that it had always been his custom to blow one 
long whistle; that if the dredge did not then get out of the way he 
slowed down, and that if the dredge could not get out of the way she 
would blow some short whistles, which would cause him (the witness) to 
stop his vessel. 

It will be seen from thèse brief références to the testimony, touching 
the custom as to signaling the dredge while at work or at rest, that 
the approaching vessel even then expects a reply from the dredge, and 
especially so if the dredge is out of the way so that there is channel way 
for the vessel to go by. But the dredge in the présent instance, al- 
though it was navigating at the time, omitted to signal at ail, and other- 
wise paid no attention to the Manzanita's approach. On the other 
hand, a more attentive observation on the part of the Manzanita, as 
previously observed, should hâve put her in possession of the knowledge 
that the tug and tow Vi'ere moving craft, although their running lights 
were obscured. Being in possession of that knowledge, it would hâve 
been an easy matter to avoid collision. Being a craft, hovi^ever, that 
was not required to pursue the regular ship's course, she was at great- 
er liberty to direct her course anywhere in the channel affording ample 
depth of water for safe navigation, though she was bound to observe 
the rules of the roadstead in meeting and passing other craft, the same 
as they. I attribute, however, the primary cause of the collision to the 
faulty action of the tug and tow. 

It is argued that the Manzanita did not soon enough change her 
course. I think, myself, that she did not. But from the standpoint 
of her navigators, she changed in time to avoid the dredge if the 
latter had been a stationary thing in the channel ; but being a moving 
object, and continuing on her way without giving any signal by which 
to indicate her action, or issuing any note of warning whatever, hers 
became and was the proximate contributing cause of the accident. 

The further question then arises as to whether there should not be 
a contribution of damages as between the dredge and the Manzanita. 
It was dètermined in the case of The Citv of New York, 147 U. S. 
72, 85, 13 Sup. et. 211, 216, 37 L. Ed. 84, that : 

"Where fault on the part of ope vessel is established by uncontradlcted tes- 
timony, and such fault is, of itself, sufticient to account for the disaster, it is 
not enough for such vessel to raise a doubt with regard to the management of 
the othèr vessel. There is some presumptlon at least adverse to its elaim, 
and any reasonable doubt with regard to the propriety of the conduct of sueh 
other vessel should be resolved in its favor." 

Following this is the case of The Umbria, 166 U. S. 404, 17 Sup. Ct. 
610, 41 L. Ed. 1053, where it is, in effect, held that, where the fault of 
the offending vessel is gross, any doubts respecting the management of 
161 F.— 14 
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the opposing vpssel or the contribution of her faults, if any, to the colli- 
sion should be resolved in her favor. See, also, The Victory and 
The Plymothian, 168 U. S. 410, ,423, 18 Sup.Ct. 149, 155, 43 L. Ed. 
519, where the court says: , 

"As between thèse vessels, the fault of the Victory being obvious aud in- 
excusable, the évidence to establlsh fault on the part of the Plymothian must 
be clear and couvluclng in order to make a case for apportlonment. The bur- 
den of proof is upon each vessel to establlsh fault on the part of the other." 

To the same purpose are The Ludvig Holberg, 157 U. S. 60, 15 Sup. 
Ct. 477, 39 L. Ed. 620; and The Geneviève (D. C) 96 Fed. 859. 

It is manifest that the fault of the tug and tow in attempting to 
navigate the riVer in the nighttime, without running lights and with- 
out constant lookouts upon the tow, with the cutter of the tow extend- 
ing 30 feet in front of her, lowered beneath the surface of the water, 
and in uttçrly failing to recognize or reply in some way to the signal 
of the Manzanita so as to apprise her of their action and intentions, 
was vèry gross; and, the burden being imposed upon the respondent 
to show that the Manzanita was aîso a contributing factor to the casual- 
ty in order to an apportioriment of damages, it is required to make out 
such a State of the case by clear and convincing proof. I cannot say 
that the respondent has done this, and therefore I conclude that il 
should be required to bear the entire burden of damages arising from 
the collision. 

Haying found the respondent liable, I tax the damages against it 
in thé sûm of $12,670.90, in accordance with an itemized statement 
thereof, which I now file with .the record in this cause. 

The claim of $2,000 for repairing the rent in the Manzanita's hull, 
I allow to the extent of $1,327 only, adopting the testimony of I. N. 
Day as showing the reasonable cost thereof. The claim of $2,000 for 
labor in cleaning, overhauling, and repairing wreck, I allow to the 
amount of $1,653.60. I arrive at this estimate upon the testimony of 
Wilson, the engineer, who says that eight men were employed three 
months in, cleaning and repairing the engine and the engine room and 
wreck. Three of thèse men received compensation of $10 per month, 
thrée $50 per rhonth, one assistant engineer $3 per day, and the engi- 
neer hirhself $4 per day. And I allow for findings for the six men 20 
cents each per day, and for the officefs ^1 each per day. . ït seèms to me 
that this fully covers the reasonable cost of such cleaning, over- 
hauling, and repairing. I allow the iterh of $1,635.55 for loss of 
clothing,and personal efïects of the seamen. I do this upon the author- 
ity of The Minnie (D. C.) 26 Fed;. '860, and, Léonard et al. v. Whitwill 
(D. C.) 19 Fed. 547. It is the policy and praciticè of the government tô 
mâké appropriations ' to cover allowances for loss of personal effects 
through a wreck riotoccasionedby the officers or menthemselves. In 
this very case it seems, from the testimony, that a bill was introduced 
covering the amount of the claim rnade by^ thèse mèn, with a view 
to reimbursing them for their los'â.'^ Thê government does this in jus- 
tice to the m'en, they being in its empiloy. There is question whether 
I should allow the full amount of this' claim, but the only objection 
made to the item was that no part of it is a proper item of damages 
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against the respondent; no question being made as to tlie amount. 
Of course, the men are getting new clothing and effects, whereas those 
lost must hâve been in some measure worn or deteriorated, but the 
amount of that détérioration is not shown anywhere in the testimony, 
and there is no basis upon which to détermine the exact loss sustained. 
I therefore allovv the whole item, without déduction for détérioration. 

I disallow the items paid crew as per pay roU for the months of 
October, November, and December of 1905, and ail items denoting 
amounts paid for subsistence of crew during the same months, as the 
government would hâve expended thèse sums notwithstanding the 
wreck of the Manzanita. 

Libelant is entitled to interest upon the amount of damages found 
against the respondent at 6 per cent, per aniium from the time of the 
wreck. 



Ex parte LUNG WING WUN. 

(District Court, W. D. Washington, N. D. May 1, 190S.) 

No. 3,513. 

1. AtiENS— UHiNESE Depop,tation Proceedings— Findings of Bxectjtivb :0f- 

PICEES— CONCLTJSIVENESS. 

Tlie rule that the flndlngs of immigration Inspectors that a person ap- 
prehended for déportation Is a Chinese person not entitled to enter the 
United States, when afBrmed by the Secretary of Commerce and Labor, is 
final, does not prevent a citizen of the United States from Involsing the 
protection of the courts to seeure his right to live wlthin the boundarles 
of his own country, guaranteed by the Constitution. 

2. CONSTITTJTIONAL LAW— CONSTITUTIONAL QUESTIONS— UlGHT TO BAISE. 

An alien hae no right to require the courts of the United States to ad- 
judicate tiuestions as to the constitutionality of laws enacted by Congress. 

3. Axiens—Peesumptions— Evidence. 

In Chinese déportation proceedings there is a natural presumption that 
a person of Mongolian race coming to the United States from China Is an 
alien, to overcome whlch, and seeure récognition of rights, privilèges, and 
Immanities pertalning to United States citizenship, convlncing évidence 
Is essential. 

4. Evidence— Hearsat— Place of Bikth. 

An Indlvidual's own testimony as to his place of birth is secondary évi- 
dence, and, being hearsay, is entitled to llttle credence, unless corrob- 
orated. 

5. JUDQMENT— United States Commissioneb's Décision— Final Adjudica- 

tion. 

A décision of a United States commissioner conflrmliig a Chinese per- 
son's asserted right to llve In the United States and enjoy tlie privilèges 
of a natlve-l)orn citizen Is not a final ad.1udication by a court of com- 
pétent jurisdiction, free from collatéral attack In a subséquent proceed- 
Ing; sueh commissioners not being courts of the United States, ordained 
and established by Congress, in which the judiclal power of the govern- 
ment can be vested. 

[Ed. Note. — CItizenship of the Chinese, see notes to Gee Foot Sing v. 
United States, 1 C. O. A. 212; Lee SIng Far v. United States, 35 C. a 
A. 332.] 
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6. Alibns— Déportation PnocEEDiNGS— United States Cîommissionebs— Ju- 

EISDICTION. 

The powers and functions of United States commissioners in Chiness 
déportation proceedings are conflned to tlie issuance of warrants for 
the appréhension of Chiiiese persons accused of being unlawfully within 
the United States, to the décision of questions whether such persons are 
unlawfully In the United States, to making orders directiug tbose not 
prlvileged to remain to be deported, and discharging from arrest those 
who prove a présent right to remain In the United States ; such décisions 
being subject to review on appeal to the District Court of the proper dis- 
trict. 

7. Same—Citizenship— Evidence. 

Evidence held Insufticient to establish that a Chlnëse person was a clti- 
.zen of the United States. 

Habeas Corpus. Application for a writ in behalf of a person of 
Chinese parentage, claiming to be a citizen of the United States whose 
right to return after a visit to the Empire of China has been denied 
by officers of the Immigration Bureau and by tlie Secretary of Com- 
merce and L,abor. Hearing on the merits. Case dismissed. 

Elmer E. Todd, U. S. Dist. Atty. 
McCafferty & Godfrey, for défendant. 

HANFORD, District Judge. For convenience the individual in 
whose behalf this proceeding was initiated will be referred to in this 
opinion as "the contestant." He is a son of Chinese parents, and 
the question to be adjudicated is whether he is an alien or a citizen 
of the United States. This is necessarily preliminary to every other 
question to be considered, and its détermination is also the ultimate 
object of the proceedings. It is preliminary, because the immigra- 
tion inspectors hâve decided that he is a Chinese person not entitled 
to enter the United States. Their décision became final by the dis- 
missal of his appeal to the Secretary of Commerce and Labor, and 
the courts are prohibited from interfering with the enforcement of 
the Chinese exclusion laws. The Ju Toy Case, 198 U. S. S53, 25 
Sup. Ct. 644, 49 L. Ed. 1040. Thèse laws, however, cannot deprive 
a citizen of the United States of the right to invoke the protection 
of the courts in the right to enjoy liberty in his own country. U. S. 
V. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L- Ed. 890; 

Chin Yow V. United States, 28 Sup. Ct. 201, 52 L. Ed. . The 

Constitution of the United States is the paramount law of this coun- 
try, and ail who are lawfully within its boundaries may claim the 
guaranties of liberty which it contains, and require the courts to ad- 
judicate controversies involving infringements of such rights; but 
aliens who hâve not yet gained a foothold upon the soil are in no 
position to require the courts to adjudicate questions as to the con- 
stitutionality of laws enacted by Congress. The Chinese Exclusion 
Case, 130 U. S_. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068. Therefore, if 
the contestant is an alien, the question as to his right to enter the 
United States is extrajudicial. 

There is a natural presumption that a person of the Mongolian race, 
coming to this country from China, is analién; and to overcome 
that presumption, and secure récognition of the rights, privilèges, 



EX PARTE LUNG WING WUN. 213 

and immunities pertaining to citizenship, convincing évidence is es- 
sential, because, in any proceeding or inquiry having for its object the 
lawful détermination of questions affecting a claim to citizenship 
asserted by such a person, he is himself an exhibit, his language, man- 
ners, and physical appearance must be considered as évidence tending 
to prove his alienage, and vi'ithout évidence sufficient to create a be- 
Hef that such a person is, notwithstanding his alien parentage, a citi- 
zen by birth, the natural presumption merges into a légal conclusion. 
No individual can by his own testimony give convincing évidence as to 
the place of his birth. The reasons for this are obvions. His testi- 
mony must necessarily be classed as secondary évidence, its truthful- 
ness or falsity being entirely dépendent upon the accuracy of informa- 
tion communicated to him by others ; and, being hearsay, it is entitled 
to little credence, unless corroborated. In this case, leaving out of 
considération the testimony of the contestant, there is no évidence to 
establish his claim, except a paper, purporting to be a certificate made 
by a former United States commissioner in the state of New York, 
to the efïect that in a proceeding before him it was decided and ad- 
judged that a certain Chinese person named Lung Wing Wun was 
not unlawfully in the United States, but entitled as a native-born citi- 
zen of the United States to remain in this country, which certificate 
was in the possession oî this contestant at the time of his departure 
from the port of Port TownSend on a trip to China in the year 1906, 
and a copy of it was left with the immigration inspecter s at Port 
Townsend. It appears that they obtained information to the effect 
that there was such a proceeding as indicated by the certificate at the 
time indicated before a commissioner of the same name in the state 
of New York, which proceeding was adverse to a Chinese person 
named Lung Wing Wun, and resulted in a décision afiSrming his 
status as a native-born citizen of the United States, but that, by com- 
parison of the document purporting to be the original certificate in 
the possession of the contestant with the record, it appears to be 
spurious, and that the ex-commissioner denied that it was the cer- 
tificate which he issued, and that the officiai seal affixed thereto was 
not the genuine seal of the commissioner. For thèse reasons it was 
assumed that the contestant is not the identical person to whom the 
genuine certificate was issued. 

He complains of unfair treatment on the part of the immigration 
inspectors by reason of their acceptance of said information as évi- 
dence, the same being unsworn statements obtained when he was not 
présent, and of the deprivation of a fair opportunity to obtain the 
dépositions of the former commissioner referred to and the witness 
upon whose testimony the commissioner relied in making his déci- 
sion. This contention avails nothing; for, if it be assumed that the 
inspectors improperly received and considered unsworn testimony ob- 
tained in an illegitimate manner, and on such évidence decided the 
certificate to be a forgery, and if it be further assumed that the cer- 
tificate is not a forgery, but genuine, and that this man is the iden- 
tical person to whom the genuine certificate was originally issued, 
he still appears before this court without any compétent évidence to 
prove that he was born within the United States, which fact is essen- 
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tial to the exercise ofjurisdktion by this court. By this I mean that 
a genuine certificatè or the record . made by a ; corrimissioner is not 
légal évidence of the facts on which tlie commissioner's décision was 
based and that it does not create an estoppel. The theory of the case 
is that a décision by a United States commissionêr, confirming an. 
asserted right of a Chinese person to live in : the United States and 
enjoy the privilèges of a native-born citizen, is a final adjudication 
by a court of compétent jurisdiction not subject to a collatéral attack 
in any subséquent proceeding; but I hold that this theory is entire- 
ly erroneous. United ■ States conunissioners are not courts of the 
United States, ordained and estabHshed by Congress, in which the 
judicial power pf the government can.be vested,,consistently vi^ith the 
Constitution of the United States,. ^ ^Their powers and functions are 
defined by acts of Congress and ruîes prescribed by the courts, and 
are not to be enlarged by implications. The utmost extent of the 
poyi^er çojiferred uponithem by the Çhinese exclusion law is to issue 
warrants for the appréhension of Chinese perspns . accused of being 
unlawfullyiin the United States, upon . hearings iip décide questions 
whethër such accused- persons are unlawfuMy in the United States, 
to, nialçe prdçrrS direct,ing those not ,privileged to remain to be de- 
pbrted to the.cquntry Jfrom whence they came, and to discharge from 
arrest those ■ who prove a présent right to remain in this country; 
the depsîpns being subject to review on- appeal by the District; Court 
of thq'pifbper, district. Now, let it be assumed that the décision of a 
cpnjmîssioner in such a case, if not appealed frpm, is a final adjudica- 
tion pf the question as to the ejcisting right pf the accused person to 
remain în the United States, still there is no ground for the broader 
assumption that a commissionêr may in such a' proceeding establish 
the stcitus of the accused person as a citizen of the United States, 
entitled to aill,th!e rights, privilèges, and immunities of a citizen, in- 
cluding the right, tp be . subsequently exercised, of returning to the 
United States after a y.oluntary departure there^rom. A decree, tp 
haye'^that efïectj requires the exercise of judicial power expressly con- 
ferred by law, or the powers of a court of superior and gênerai juris- 
diction. ^, 

In this case there is not only a total failure to prove by compétent 
évidence that the contestant is a citizen, but also a failure to make a 
showing that there is.any compétent évidence which can be produced; 
and foi* that reason it is directed that an order be entered discharging 
the writ of habeas corpus and remanding the contestant to the custody 
of thé immigration inspectors to be deported according to law. 
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SUGAK BEETS PRODUCT CO. v. LYONS BEET SUfiAR REFINING CO. 

(Circuit Court, W. D. New York. April 28, 1908.) 

No. 315. 

1. Specific Performance— Nattjiîe of Conteact— Adéquate Remedt at Law 

— Payment of Goods. 

Complalnant's assigner constructed and delivered to défendant a beet 
pulp drier under contract providing for payment of tlie priée with drled 
pulp at $12 per ton. It was also agreed that, after thc priée was paid, de- 
fendant slionld sell tlie dried pulp to complalnant's assigner for §13 a ton 
for three years, and that it should net sell to any other except farmers 
until the contract was performed ; the owners&ip of the drier, until paid 
for, belng reserved to complalnant's assigner. A bill for spécifie per- 
formance alleged that défendant had sold pnlp at higher priées than $12 
per ton to others during the contract period, and thus prevented com- 
plainant froni fulfllling a contract wlth another for the sale of ail the 
pulp manufactured at defendant's factory, and that défendant had 
failed to pay the price of the drier, claiming that it wa.s strueturally 
defective when the faults were due to defendant's improper opération 
thereof. Held, that sueh contract did not operate to tr;insl'er the title 
to the pulp until dellvered to complalnant thereunder and that, as com- 
plainant had an adéquate remedy at law, it was therefore not entitled 
to specific performance. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Specific Perform- 
ance, §§ 5-7.] 

2. Same. 

An agreement to pay for an article in the products thereof is enforce- 
able by the recoverj' of money, and not of such spécifie products. 

3. Sales— CoNDiTiONAL Sales— Biîeach or Contkact by Buyee— Remédies 

OF Seller. 

Where a contract was made to exchange a beet pulp drier for products 
to be manufactured thereby, défendant hàving subsequently refused to 
dellver such products to complalnant, the latter, having retaiued tltle 
to the drier until paid for, was entitled to sue at law to recover posses- 
sion thereof and damages for defendant's breach of contract, or for the 
balance of the price unpaid in money. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 1418- 
1438.] 

4. Damages— Eléments— Loss of Profits. 

Loss of anticipated profits is a proper élément of damages for breach of 
contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 74- 
78.] 

5. Specific Performance— Bill— Consthx-ction. 

Where, in a suit to enforce spécifie performance of a contract to pur- 
chase a pulp drier and to pay therefor in pulp at §12 per ton, wlth leave 
to sell pulp to farmers, the bill alleged that ail defendant's dried pulp 
was shipped on Its own account direct to the L. Milling Co., and that de- 
fendant had refused to dellver pulp to complalnant, it impliediy negatived 
the claim that défendant sold pulp to farmers at .$13 a ton, for which com- 
plalnant was entitled to an aecounting. 

6. Discovery- Equity Jurisdiction. 

Jurisdiction in equity was not sustainable, on the grouud that eom- 
plainaut was entitled to a discovery, where any testimony under defend- 
ant's control which complalnant might deem necessary to substantiate Its 
cause of action was obtainable by an examination pf defendant's officers, 
books, and records in a suit at law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, î 27.] 
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In Equity. On demurrer to bill. 

Bashford, Aylward & Spensley and Gibbons & Pottle, for coni- 
plainant. 

Lewis & Lewis and Charles P. Williams, for défendant. 

HAZEL, District Judge. The bill is for spécifie performance of a 
written contract providing for the construction and delivery by com- 
plainant's assignor to the défendant of a pulp drier with a daily capaci- 
ty to dry ail pulp from 500 tons of beets in 24 hours, and for payment 
of the purchase priée of $34,500 with dried pulp at the price of $12 
per ton. It was agreed that after the purchase price was paid the de- 
fendant would sell the dried pulp to the complainant's assignor for 
$13 per ton for a period of three years, and that it would not sell any 
dried pulp to any other person, except to farmers, until the contract 
was performed. The ownership of the drier until it was paid for by the 
défendant was reserved to complainant's assignor. The contract con- 
tained other provisions; but they are not of material importance, and 
need not be set forth. The bill allèges the performance of the agreement 
on the part of the complainant, but avers that the défendant, after com- 
plying with the terms of the contract to the extent of drying and de- 
livering pulp under the contract amounting to $7,412.84, has since 
failed of performance. It is further alleged that the défendant con- 
tinues to use the drier, claims to own it, and has sold dried pulp at 
a higher price than $12 per ton; that at the time of making the con- 
tract the complainant had entered into an agreement, of which the 
défendant had knowledge, with the Larrowe Milling Company for 
the sale to the latter of. ail dried pulp manufactured in the factory of 
the défendant, and as a reason for not fulfiliing the contract the défend- 
ant prétends and fraudulently claims that the drier machine and ap- 
pliances were materially defective, thereby preventing fulfiUment of 
the conditions of the contract. The bill points out that the défendant 
neglected to properly operate its diiïusion batteries, an appurtenance 
of the drier, and failed to supply necessary presses and allows its 
beets to decay; that the complainant has offered to make necessary 
repairs upon the drier, but the défendant refuses to permit it to do 
so, insisting that the drier is defectively constructed. An accounting 
is demanded, and that a receiver be appointed by the court to conduct 
the business during the pendency of the action, to the end that the 
défendant be compelled to deliver dried pulp to complainant at the 
price specified in the contract. The défendant demurred to the bill 
on the ground that it lacks equity, in that there exists a plain, adéquate, 
and complète remedy at law. 

Complainant's position is succinctly stated in its brief as follows: 

"The défendant is In possession, and using for its own beneflt the property 
of the complainant, converting a wortliless by-product of Its factory into a 
raarljetaWe çonimodlty of great value. Through Its own misconduct and fraud 
it has sought to prevent the successful opération of the drier during the ex- 
périmental stage, and then sets up the conséquence of its own wrongful acts 
as a jnstlîîcatlon for its refusai to make delivery of the dried pulp, after it 
has Increased in value, in payment o£ tlie purchase price and for the ensuiug 
three years. The défendant sustalna toward the complaluaiit a fiduciary re- 
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latiou witli respect to the drier and Its opération, tbe product manufactured 
thereb}', and tlie proceeds of the sale of the pulp. An action at law could not 
alïord any adeciuate release if the remedy had not been surrounded by doubt 
and difliculty, by the wrongful aets of the défendant. ïhe complainant bas 
l^roperly invoked the jurlsdiction of a court of equity to protect and enforce 
its rights under the coutract." 

A careful persual of the bill satisfies me that the relations between 
the parties were not of a trust or fiduciary character, and in an ac- 
tion at law the complainant could obtain djmplete relief. Conceded- 
ly the contract was made in the state of New York, where the de- 
fendant résides, and where it was to hâve been fully performed. The 
remédiai rights, therefore, of the parties, are controlled by the common 
law of this State. Although the title of ownership to the machinery 
and appliances remained in Hapke, complainant's assigjnor, the title 
of the dried pulp in fact was not in the complainant. The agreement 
that the apparatus should be paid for "with dried pulp as fast as made, 
at a priée of $13 per ton, until the drier is paid for," did not as a mat- 
ter of law, in my estimation, operate as a transfer of the title of the 
manufactured article. The parties to the contract did not become as- 
sociated as partners in the business of drying pulp. Their relation- 
ship arose from the contract, on the one hand to construct a driver 
according to the spécifications, and on the other to pay for the same 
in dried pulp at a specified priée per ton. I think the complainant 
must look to the défendant for the money, instead of the spécifie arti- 
cle with which it was to hâve been paid. Authorities abound in this 
state upholding the principle that an agreement to pay in goods and 
chattels is enforceable by the recovery of money, and not of the spécifie 
article. Pinney v. Gleason, 5 Wend'. 394, 21 Am. Dec. 223 ; Thomas 
V. Murrav, 33 N. Y. 615 ; New York News Pub. Co. v. The Nation- 
al Steamship Co., 148 N. Y. 39, 43 N. E. 514; 1 Sedgwick on Dam- 
ages (8th Ed.) 280 ; Blackmer v. Holmes, 13 Wklv. Dig. 434-, afïïrmed 
98 N. Y. 622; Herrick v. Carter, 56 Barb. 41; Fletcher v. Derrick- 
son, 3 Bosw. 181. 

As to whether the plaintifï in an action at law would be entitled to 
recover the actual value of the dried pulp at the time it was to hâve 
been delivered, or the purchase priée of the drier, is a question that 
need not be hère decided, While not disputing the proposition that 
the spécifie performance of a contract relating to articles of merchan- 
dise may be enforced in equity, yet in my opinion the allégations of 
the bill do not indicate that any damages claimed to hâve been sus- 
tained by the complainant cannot with reasonable certainty be as- 
certained in an action at law to recover on breach of contract; nor 
is it apparent that there exists any insurmountable barrier or difficulty 
to giving the full measure of redress to which the complainant is 
legally entitled. It is not apparent that irréparable injury wiU resuit 
from the failure of the défendant to specifically perform the contract. 
It is not claimed that dried pulp cannot be obtained on the market and 
that the complainant is prevented from keeping its contract to supply 
other s. 

Concededly an action at law may be brought to recover possession 
of the drier, or for breach of contract, or for the balance of the pur- 
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chase price unpaid. That a rescission of the contract vvoiild be nec- 
essary before instituting the first-mentioned remedy, or that the 
amount paid to apply on tlie purchase price would hâve to be refund- 
ed, or that the right to future deliveries of dried pulp may be deemed 
uncertain, are not sufficient reasons, in the circumstances narrated 
in the bill, for invoking tlie powerof a court of equity. It has fre- 
quently been held that the loss of anticipated profits is a proper élé- 
ment of damages for breacti of contract (Wakeman v. Wheeler & Wi!- 
son Co., 101 N. Y. 205, 4 N. E. 264, 54 Am. Rep. 676 ; Allen v. Field, 
130 Fed. 641, 66 C. C. A. 19) ; and, even assuming the damages re- 
côverable to be uncertain or dififiicult of ascertainment, no sufficient 
reason is advanced in the light of the authorities to justify holding 
that the nature of the bill indicates inadéquate or incomplète relief 
in an action at law. 

It is suggested that, as the contract permitted the défendant to sell 
dried pulp to farmers at $13 or more per ton until the purchase price 
of the drier was fully paid and at $14 or more per ton thereafter, 
which said amounts were to inure to the complainant every month, 
an accounting in equity of such payments is the proper remedy. This 
contention, hôwever, ignores the gist of the bill, which manifestly 
is to compel the défendant to perform a contract which it has elected 
to break. Moreover, as contended by the défendant, the bill implied- 
ly négatives the assertion that any pulp was sold by the défendant 
to farmers at $13 per ton; for it is therein alleged that ail the dried 
pulp manufactured in the factory of the défendant was shipped on its 
own account direct to the Larrowe Milling Company. 

I do not think the complainant is entitled to discovery. Any testi- 
mony under the control of the défendant which the complainant may 
deem necessary to substantiate its cause of action is obtainable by an 
examination of the officers of the défendant corporation, or its books 
and records, in the same manner as if the suit continued in equity. 
See Colgate v. Compagnie Française du Télégraphe de Paris à N. Y. 
(C. C.) 23 Fed. 83; sections "724, 862, 914, Rev. St. (U. S. Comp. 
St. 1901, pp. 583, 661, 684) ; Cameron Lumber Co. v. Droney (C. C.) 
132 Fed. 304; U. S. v. Bitter Root Development Co., 200 U. S. 451, 
26 Sup. Ct. 318, 50 L. Ed. 550. 

I hâve examined the averments of the bill regarding the asserted 
fraud of the défendant, or its prêteuse that the drier was defective for 
the purpose of wrongfully avoiding the contract ; but, as hereinbefore 
stated, the action is brought primarily to compel the payment of the 
purchase price of the drier in pulp, and, following the principles of 
the adjudications hereinbefore cited, such an action, under the cir- 
cumstances set forth in the bill, is not maintainable, and no basis for 
the exercise of équitable relief is shown. 

The demurrer is sustained, with costs, with leave to the comi^lain- 
ant to amend withiii 20 days. 
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SPERRY & HUTCHINSON CO. v. LOUIS WEBER & CO. 

(Circuit Court, N. D. Illinois, E. D. April 22, 1908. On ReUearing, May 11, 

1908.) 

No. 28,938. 

Injunction— Interfering witii Contracts— Trading Stamp Business. 

Complalnant issued trading stamps to merchants under contracts pro- 
viding that they sliould be given out oiily to cash customers as premiums 
on purchases, and when presented by such customers in books would be 
redeemed by complalnant in goods. They were non transférable on their 
face, and the books were supplied by complalnant, and contaiued adver- 
tisements of the merchant's business. Hekl, that tlie business and con- 
tracts were lawful, and that complalnant was entitled to protection by 
injunction against a rival in the business, which sent out agents to pur- 
chase or exchange its own stamps for partly fiUed books coutaiuing coui- 
plainant's stamps, some of which were again resold at a low priée, ma- 
terially interfering with complainant's business. 

In Equity. On motion for preliminary injunction. 
Peckham, Packard, Ap Madoc & Walsh (John Hall Jones, of coun- 
sel), for complalnant. 

Nevvman, Northrup, Levinson & Becker, for défendant. 

KOHL,SAx\T, Circuit Judge. The bill herein is filed for an injunc- 
tion, restraining the défendant and its représentatives from "buying, 
selling, procuring, disposing of, or otherwise dealing or trafficking in 
the trading stamps issued by the Sperry & Hutchiuson Company 
* * * and from advertising so to do." The cause is now beforc 
the court on a motion for a preliminary injunction, and for other re- 
lief. Complalnant is engaged in the business of manufacturing and 
selling to its customers what are known as trading stamps. Thèse are 
supplied under and subject to the terms of a written contract, which 
reads as follows, viz. : 

"This agreement, niade the ■ day of , 100 — , by and betweeu tho 

Sperry & Hutchlnson Company, a corporation of the stute of Xew Jersey 

(hereinafter called the 'Company'), party of the flrst part, and , a 

of , doiug a gênerai business ut street, , state of 

^ — — -, party of the second part, Witnesseth : That in considération of the 
mutual promises and agreements hereinafter contivined, said parties agroo 
as follows: Said company agrées to advertise in the directory of its 'S. & H.' 

greeu trading stanip books distributed in tlie city or towu of , the 

uame, business, and aforesaid business address of the party of the second 
part ; to deliver to the people of said city or town said books, and explain 
to tliem how to use the same ; and to redeem said stamps with goods and mor- 
chandise when presented by the customers of its subseribers lu said books 
in lots of nine hundred and ninety (090) stamps, and accord ing to law, col- 
lected in the manner prescrlbed and subject to the conditions herein and in 
said books. Said company agrées to deliver, and the party of the second 
part agrées to order and receive from said company, Its green trading stamps, 

in lots of not less tlian — — — pads per lot, each pad containing 

thousand stamps, and to pay upon delivery thereof, the sum of dol- 
lars per pad, for the use of said stamps as au advertising médium, and 
agrées to supply said stamps from the aforesaid business address only, as 
an indueement for cash trade to ail persons who pay casli f(ir purcliasos ; 
to give out said stamiis as follows, and not otherwise to dispose of the same 
without the prior consent in writing of said company, viz.: To give to each 
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customer for rédemption only by said compaiiy one staiiip for er*h and every 
ten cents represented in the retail priée of mercliandise, for whleh cash is 
paid by said customer. Said party of tlie second part also agrées to display 
signs furnislied by said company, wliieh read, 'We give S. & H. green trad- 
ing stamps,' or otherwise in tbe Windows and other prominent places about 
its stores, and agrées not to procure said stamps in any way except direct 
from said company, either durlng the term of tliis contract, or at any tlme, 
and also agrées to mention favorably the use of said stamps in ail newspaper 
and otlier advertisements published by or for it ; and not to use any other 
coupons, trading stamps, or similar device durlng the term of thls contract, 
and not to join in any comblnation of merchants for the purpose of discon- 
tlnuing the use of said company's trading stamps. It is mutually agreed be- 
tween the parties liereto that the property in and title to said stamps and 
signs remain in the said company, and shall not in any event pass to the 
party of the second part, or any other person, flrm, or corporation and that 
this agreement shall remain in force for one year from the date of its ex- 
écution, and shall be considered renewed for an equal period from year to 
year, uniess written notice to tbe contrary be given by either party to the 
other at least thirty (30) days prior to the yearly periods of expiration ; aud, 
provlded such notice be given by said company, it may thereafter omit from 
its subsequently printed dlrectory and advertisements the name of the party 
of the second part. It is mutually understood and agreed that this contract 
is made for the beneflt of the subscriber's çustomers as well as of the parties 
hereto. 

"In witness whereof, the parties hereto bave executed the foregoing agree- 
ment the day and year above written. 

"The Sperry & Hutchinson Company, 

"By . 

"N. B. — No agent bas authority to alter the foregoing agreement in any 
way. No altération therein shall be effective uniess countersigned by an of- 
ficer of the company at the home office, 320 Broadway, New York City." 

Each stamp has printed on its reverse side the following, viz. : 

"Property of the Sperry & Hutchinson Oo. Not transférable except as pro- 
vlded in notice in trading stamp book." 

On the cover of the book, in large letters, are the words: 
"CAUTION. THIS PAD IS NOT TRANSFERABLE." 

The method of transacting business is as follows, viz. : The stamps 
are deHvered to merchant subscribers in pads or books of 1,000 or 
5,000 each, for a certain considération. Upon receiving the same the 
customer subscribes the following : 

"Conditions Under Which 'S. & H.' Green Trading Stamps are Furnished: 
Solely for the advertislng of the company's subscribers, and for rédemption 
by their çustomers. The title to ail Sperry & Hutchinson green trading 
stamps remains in the Sperry & Hutchinson Company ; the subscrlbing mer- 
chant transfers only tbe right of rédemption to bis çustomers. Once issued 
by subscribers, the stamps cannot again be used for advertising purposes." 

It is alleged by the complainant, and not disproven, that complain- 
ant and its predecessors originated this method of advertising, as it is 
termed in the bill, and that large sums of money and great labor hâve 
been expended in perfecting and popularizing it; so that at the time 
the bill was filed its green trading stamps had become widely known 
as a valuable médium for advertising. As a part of the benefàt to its 
subscribers, complainant causes circulars to be distributed, house to 
house canvasses to be made, and the attention of çustomers to be at- 
tracted to the subscribers' business, thus taking the place, to a degree. 
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or supplementing ordinary advertisements. The subscriber is authoriz- 
ed to issue one stamp with every 10 cent cash sale. By this means, it is 
claimed, cash trade has been greatly improved, as well as sales general- 
ly. A trading stamp book is furnished by the complainant, in which 
purchasers who receive stamps may paste them. Thèse hold, approxi- 
mately, 1,000 or more stamps when fiUed. Complainant redeems the 
stamps at a rate net stated in the record. Whether or not there is a 
profit in the rédemption to the complainant arising from the price paid 
for the stamp book by the subscriber, or whether it is expected that any 
considérable part of the stamps will never be presented for rédemp- 
tion, so that gain would arise from that source, is not shown. 

It is the essence of complainant's business that its subscribers shall 
get the full benefit of its methods of advertising and assistance. Its 
stamps are not, in the full sensé, property. Their nontransferability 
is an essential élément of their value, both to complainant and its sub- 
scribers. It may be assumed that both parties are in the transaction 
for profit. It is not fair to say that complainant's only interest con- 
sists in the présentation of the stamps for rédemption, if the means em- 
ployed to that end resuit in killing the demand of subscribers for the 
stamps. The parties are entitled to carry on their affairs in such a way 
as to serve the business interests of each, so long as they are lawfully 
conducted. To create an unfair market for partly filled and nontrans- 
ferable stamp books would hâve a tendency to keep purchasers from 
trading with subscribers until they were filled. This has been held in 
a number of cases instituted by complainant to protect its business. 
Among thèse are the Cases of Mechanics' Clothing Company (C. C.) 
128 Fed. 800, 1013 (same in [C. C.J 135 Fed. 833), Brady (C. C.) 134 
Fed. 691, Beal (C. C.) 145 Fed. 659, Asch (C. C) 145 Fed. 659, and 
Temple (C. C.) 137 Fed. 923. In addition there are unpublished opin- 
ions and décisions to the same effect by Judge Morris of Baltimore, 
Judge McPherson, Eastern district of Pennsylvania, Judge Thomas, 
Eastern district of New York, and Judge Lacombe, Southern district 
of New York. 

The défendant, in pursuit of its business advancement, entered upon 
a course of conduct logically calculated to injure complainant. It 
sent agents around to purchasers from complainant's subscribers, and 
by various représentations sought to and did induce them to exchange 
their incomplète stamp books for defendant's trading stamps, taking 
three of complainant's, known as "Green Stamps," for one of its own. 
It does not appear what inducement was offered for the exchange, 
further than counsel's statement, to the effect that défendant offered 
a more désirable class of goods for rédemption than the green stamps 
;Commanded, and fixed the purchasable value of its stamps. It is also 
asserted that défendant made endeavors to persuade complainant's sub- 
scribers to break their contracts, and offered inducement to that end. 
In fact, it is made to appear that défendant made the manipulations 
of complainant's stamps, and interférence in its contracts and business, 
a spécial feature of its own business, so much so that, as the record now 
shows, it cannot be definitely determined whether or not such injury 
to complainant was not the controlling motive in the plan. And ail 
this, notwithstanding the fact that thèse stamps were good only for re- 
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demption, and not transférable. Under the décision of tlie Suprême 
Court in Angle v. C, St. P., etc., Ry. Co., 151 U. S. 1, 14 Sup. Ct. 
340, 38 L. Ed. 55, this constitutes actionable wrong. It further ap- 
pears that défendant was thus able to resell the stamps to complain- 
ant's subscribers at a much lower price than complainant could, though 
it does not seem to be established that this was actually donc to any 
great extent. It does appear that défendant sold them to brokers, 
who took that course in some instances, and in others presented them 
for rédemption in large lots. There does not seem to be any reason 
why the facts herein do not bring the case within the spirit of the dé- 
cision in Bitterman v. L. & N. R. R. Co., 28 Sup. Ct. 91, 53 L. Ed. 

, decided by the Suprême Court in January, 1908. In this case the 

court cited, with approval, the case of the complainant against the Me-' 
chanics' Clothing Company, above mentioned. For reasons stated in 
the Bitterman Case there is jurisdiction in equity to take cognizance 
upon the facts hereof. Hère is no mère compétitive course of action. 
It was open to défendant to issue its stamps and induce cash sales, 
just as complainant did, through another or on its own account. There 
was no need for it to prey upon complainant's trade. Its course in this 
respect would seem to fall little short of malicious, and may be said 
to constitute a clear case of unfair compétition. True, complainant was 
not bound under its contracts to redeem for any one but bona fide 
purchasers from its subscribers, but, as said by Judge Putnam, in 
Sperry & Hutchinson Co. v. Temple, supra : 

"It would be impracticable for the complainant to discritninate between 
stamps properly issued by mercliauts with whom it deals and otlier stamps 
whlch come upon tlie marlvet." 

It is claimed for défendant that complainant had itself indulged 
in the practice of procuring the trading stamps of others, and that it 
does not come into court with clean hands. The évidence on this .point 
shows that in some instances this has been donc, but that no attempt 
has been made by complainant to place such stamps on the market or 
do anything else therewith. No fraudulent intent is shown, and there 
are décisions which seem to approve of it. No such action has, how- 
eyer, been pursued toward défendant herein, and it is not in position 
to press this point as a défense. Camors-McConnell Co. v. McConnell 
(C. C.) 140 Fed. 412 ; Equitable Cas Light Co. v. Baltimore Coal-Tar 
& Mfg. Co., 65 Md. 73, 3 Atl. 108; Poster v. Winchester, 93 Ala. 
497, 9 South. 83; Mossier v. Jacobs, 66 111. App. 571; Pom. Eq. Jur. 
(3d Ed.), § 399 ; Beekman v. Marsters (Mass.) 80 N. E. 817, 11 E. R. 
A. (N. S.) 201 (April, 1907). Even were the law not so, the facts in 
this case are not such as to justify the enforcement of the rule. 

The whole case considered upon the présent record, complainant 
is entitled to the temporary relief prayed for. I think any and ail . 
trafficking in thèse riontransferable trading stamps by it should be 
enjoined. Complainant may prépare a decree in accordance herewith. 

On Rehearing. 

The motion of complainant for a preliminary injunction having 
been argued orally before the court on thellth day of February, 1908, 
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and written briefs having been thereafter submitted by both parties, 
and the court having considered the bill of complaint and the affidavits 
and exhibits filed therewith, and also the affidavits of Isaac Connart, 
James F. Gannon, Mrs. M. Karras, Marie Lucas, and Kennie Leroy, 
filed by the défendant on the S5th day of January, 1908, the affidavit 
of Jacob Weber, filed by the défendant on the llth day of February, 
1908, the affidavits of J. Edward Newberger, Isaac Connart, LL H. 
Kane, Samuel Steinberg, H. Sendram, W. A. Mott, M. E. Fowler, 
Mrs. T. Manning, George Hanlon, William Gleich, J. M. Whipple, 
S. T. Rush, M. Johnson, S. Salmon, H. F. Narhoefer, Nathan Foster, 
Mrs. L. Nyham, J. Knox, Edward Murray, James Grogan, Julius Wa- 
terman, David Teplitz, John Dunn, A. Baker, C. M. DoblDS, Charles 
Gregory, John Wilson, K. Rubenstein, Schuhman, Joseph Killpatrick, 

E. Anderson, David Liefly, and M. A. Connell, filed by the défendant 
on the 3d day of March, 1907, and the affidavits of Manuel Munoz, 
J. F. Gannon, Albert Wallace, Lawrence A. Jackson, Thomas H. 
Flather, Marcus B. Keyman, Lester Gordon, and Lionel E. Ogden, 
filed by said complainant on the 7th day of February, 1908, and the 
affidavit of James F. Gannon filed by said complainant on the llth 
day of February, 1908, and the affidavits of Albert Wallace and James 

F. Gannon, filed by said complainant on the 6th day of March, 1906, 
as well as the various exhibits referred to in ail said affidavits, and the 
court being fuUy advised in the premises, it is, on motion of Peckham, 
Packard, Ap Madoc & Walsh, solicitors for complainant, ordered, 
adjudged, and decreed that, upon complainant filing the usual in- 
junction bond in the penalty of $1,000, the said défendant, Louis Weber 
& Co., its servants, agents, attorneys, employés, and représentatives, 
and each and every one of them, be and they hereby are enjoined and 
restrained, until the further order of this court, from buying, seUing, 
or exchangirig, and from ofi^ering to buy, sell, or exchange, and from 
trafficking in any manner in trading stamps which hâve been or shall 
be issued by complainant, the Sperry & Hutchinson Company. 



ATLAS ENGINE WOEKS v. PAR.KINSOX. 
(District Court, W. D. Wisconsin. Aprll 17, 1908.) 

1. CoEPORATioNS— State Statute Affecting Foreiqn Corporations— Con- 

TBACTS RELATINQ TO INTEBSTATE COMMERCE. 

A eontract made by a manufacturing corporation of Indiana, by wliich 
it made another its agent to sell its produets, made in Indiana, in certain 
territory in Wisconsin, and agreed to ship goods to the agent to be sold 
by it on commission, such goods to remain the property of the corporation 
until sold, is a factorage eontract relating to Interstate commerce, and not 
withln the provisions of Sanborn's St. Supp. 1906 (Wis.) § 1770b relat- 
ing to foreign corporations doing business in the state. 

[Ed. Note. — Foreign corporations doing business in state, see notes to 
Wagner v. J. & G. Meaken. 33 C. C. A. 585 ; Ammons v. Brunswick-Balke- 
CoUender Oo., 72 C. C. A. 622.] 

2. SaME— IMPLIED CONTBACTS. 

ïhe bankrnpt, which was a Wisconsin corporation, and was aetiug as 
agent for elaimant, an Indiana corporation, for the sale of certain ma- 
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chinery made by claimant, entored iuto a contract with another Wiscon- 
sin corporation to construct for it an electric ligliting plant, and In do- 
ing so furnished It witli a boiler made by claimant, which liad been ship- 
ped to the agent for delivery to another customer. On learnlng of sucli 
sale, claimant wrote the purchaser, stating that it was the owner of the 
property nnd claimed a lien thereon. It also flled a mechanic's lien, and 
after the bankruptcy of the agent commenced a suit to foreclose the same. 
The purchaser, which had retained the amount from the bankrupt. with 
Its consent paid the same to its trustée, under a stipulation that the re- 
spective rights of claimant, and the trustée thereto should be determined 
by the bankruptcy court. Helâ that, conceding claimant to hâve been 
doing business in the state, without baving complied with Sanborn's St. 
Supp. Wis. 190G, § 1770b, relating to foreign corporations, its right to the 
money dld not arise from any contract made by it and made unenforce- 
able by such statute, but from the obligation of the purchaser, implied 
by law and protected by the mechanic's lien statute, to pay claimant for 
the property, and that such right was not afCected by the fact that in the 
lien suit claimant inadvertently descrlbed itself as the principal con- 
tractor ; no objection haviug been made by the défendant ou that ground. 

On Review of Décision of Référée. 

Robert M. Bashford, John A. Aylward, and M. B. Olbrich, for 
claimant. 

Richmond, Jackman & Swansen, for trustée. 

SANBORN, District Judge. Claimant is a foreign corporation, or- 
ganized under tlie lavvs of Indiana. It filed its claim against the Plat- 
teville Foundry & Machine Company, bankrupt, for $394.60, for the 
proceeds of a boiler belonging to claimant, sold by the bankrupt to the 
Empire Mining Company. In opposing the allowance of the claim the 
trustée answered, alleging, in substance, as the fact is, that the claim- 
ant is a foreign corporation, and has not complied with section 1770b 
of the Wisconsin Statutes (Sanborn's St. Supp. 1906), providing that 
foreign corporations doing business in this state shall file their char- 
ters with the Secretary of State, and make certain statements, pay li- 
cense fées, etc. ; and that if they fail so to do they shall pay a pen- 
alty. Those portions of the statute pertinent to the case are as fol- 
lows : 

"2. No corporation Incorporatcd or organized otherwise than under the 
laws of this state, except » « * shall transact business or acquire, hold, 
or dispose of property in this state until such corporation shall hâve caused 
to be flled in the office of the Secretary of State a copy of its charter." 

"3e. The corporation shall report the proportion of its capital stock rep- 
resented in this state or Its property located or to be acquired therein, or by 
its business to be transacted therein. In determining such proportion the 
property in this state or to be acquired therein, and the business transacted 
within and without the state within one year immediately preceding its fll- 
ing the article shall be consldered and controlling." 

"7g. In case of foreign corporations who bave already filed their charter 
or articles they shall report the proportion of their capital stock represented 
in this state or their property located and business transacted therein dur- 
ing the preceding year. Such foreign corporations shall pay fées amounting 
substantially to a dollar a thousand of their capital stock." 

"10. Ail foreign corporations and the offlcers and agents thereof doing 
business in this state shall be subjected to ail the liabilities and restrictions 
that are or may be imposed upon corporations of like character, organized 
under the laws of this state, and shall hâve no other or greater powers. 
Every contract made by or on behalf of any such foreign corporation, afCect- 
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Ing the Personal liability thereof, or relating to property withiii this state, 
before It shall hâve complied with the provisions of this section, shall be 
wliolly void on Its behalf and on behalf of its assigns, but shall be enforceable 
against it or tliem. 

"11. The fallure to camplj- with the provisions of this section shall, for 
such violation subject the corporation or any agent, ofHcer or person aeting 
for it in this state, to a penalty of five thousand dollars. * * *" 

It is alleged that the claim dépends on a contract made by a for- 
eign corporation doing business in the state without complying with 
the statute relating to property within this state, and hence the con- 
tract is void on behalf of the claimant. The claim dépends in part up- 
on a contract not made with the claimant, but between the bankrupt 
and the Empire Mining Company, hence it does not expressly fall 
within the class of contracts made void by the statute. But it is urg- 
ed that it is, in effect, covered by the statute, under the facts of the 
case, which appear from the record as follows : 

On October 18, 1904, prior to the bankruptcy, the bankrupt made a 
contract with the Empire Mining Company to erect an electric light- 
ing outfit, and furnish an Atlas automatic engine, a Stillwell heater, 
a boiler, etc., for a certain lump sum. In performance of the con- 
tract the bankrupt furnished a boiler belonging to tlie claimant, which 
had been shipped by it directly to Cuba City, Wis., under the contract 
of November 12, 1903, mentioned later, designed to be installed at the 
plant of the American Lead & Zinc Company. On November 19, 1904, 
the claimant, having learned that the engine had been delivered to the 
Empire Company, notified the latter that it claimed a lien on the boiler. 
Upon this the Empire Company requested the Platteville Company to 
state the amount owing for the material and machinery, subject to 
Hen, and in reply the company furnished a list amounting to $1,122.39, 
which included the $394.60 hère in question. Thereupon the mining 
company paid to the Platteville Company a balance on the contract be- 
tween them, over the amount shown on the statement. In December, 
1904, the claimant filed a mechanic's lien for the amount hère claim- 
ed, by mistake claiming as a principal contractor instead of a subcon- 
tractor; and in October, 1905, it commenced suit in the state court 
to enforce the lien, still claiming as principal contractor. Meanwhile, 
in February, 1905, the Platteville Company was adjudged bankrupt, 
and its trustée was brought into the lien suit. A stipulation was made 
that the mining company might pay the amount claimed to the trus- 
tée, to be held by him subject to the rights of claimant and himself as 
trustée, to be determined by proper proceedings in the bankruptcy 
case. It was among other things stipulated as follows: 

"Now, therefore, it is hereby stipulated, by said E. S. Parkinson as such 
trustée, and the Atlas Engine Works by their respective attorneys, that said 
Empire Mining Company may pay the amount of said indebtedness to said 
B. S. Parkinson, trustée in the above-entitled matter, to be by him held 
subject to the rights of the Atlas Engine Works and himself as trustée of 
the Platteville Foundry & Machine Company, to be determined by the proper 
proceeding in the above-entitled matter to the sanie effect as if the suit com- 
menced in the circuit court for Grant county, Wis., had been prosecuted, 
and the said E. S Parkinson, as trustée, been made a party thereto ; that 
upon the payment of said sum by the Empire Mining Company to the said 
B. S. Parkinson as trustée, either of the parties hereto may file a pétition in 
said court, in said bankruptcy proceedings, to détermine the right to said 
161 F.— 15 
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fund, and Uiat iipon an answer being flled to said pétition by the other party 
the matter shall proeeed to a hearing before Hou. H. M. Lewis as référée, 
upon proofs to be submitted by the respective parties orally or by déposition, 
subject to review by pétition or appeal by said court or by the Circuit Court 
of Appeals if either iiarty shall feel aggrieved by any décision that may be 
vendered in said matter by said référée or said court ; the purpose of this 
stipulation being to reach a speedy détermination of the rights of the par- 
ties wlthout the delay attendant upon a trial in the state court." 

The money was paid accordingly, whereupon the Atlas Company 
claimed the whole of it, and brought a pétition for it before the réf- 
érée, who decided that the trustée was entitled to retain the whole 
fund, upon the ground that the claimant was doing business in the state 
without complying with the statute, and claimed the money by virtue 
of a coritract relating to property in the state which was made void by 
the statute. 

The other con tract is one made between the Atlas Company and 
the bankrupt, and was made in the state of Indiana, November 12, 1903, 
and covered the period from its date to December 31, 1904. The Em- 
pire Company was not a party to it. The bankrupt was made the 
agent of the claimant to sell its engines and boilers on commission in 
part of Wisconsin, lowa, and Illinois, to receive and hold strictly on 
consignment ail machinery shipped by it, to make monthly reports 
of ail merchandise on hand unsold, pay freights, store and keep in good 
order without charge, pay taxes, keep the goods insured, hold unsold 
machinery subject to the orders of the claimant, ship it as directed, and 
pay charges, claimant to refund freights, also to guarantee payment 
for machinery sold. At the expiration of two years from the date of 
a shipnient unsold goods to be bought and paid for in cash at claim- 
ant's option, or loaded on cars as claimant might direct, the bankrupt 
to pay freights. The bankrupt was also authorized to contract that 
the claimant would replace defective parts of the machinery, and would 
guarantee the payment of ail accounts ; and the bankrupt was to 
hâve the benefit of ail sales made in its territory as fixed by the con- 
tract. The référée decided that this contract created an agency in this 
state for the sale of engines and other goods of the claimant ; that it 
was a contract relating to property in the state, and was void because 
claimant did not file its corporate articles ; that the claimant dépends 
on this contract, and falls with it. The opinion of the référée is elab- 
orate, and contains a thorough discussion of the questions involved. 

Assuming that the agency contract does not relate to Interstate com- 
merce, and therefore is invalid if the claimant was doing business in 
Wisconsin, that question arises. The proper construction of section 
1770b is thus presented : Foreign corporations doing business in the 
state are made to ail intents and purposes domestic corporations. 
Whatever powers their home charters may give them, the statute in 
question confers upon them the powers of like domestic corporations, 
and no other. Paragraph 10 of section 1770b was taken Verbatim from 
Illinois, and before its enactment hère was there construed to be in- 
tended "to produce uniformity in the powers, liabihties, duties and re- 
strictions of foreign and domestic corporations of like character, and 
bring them ail under the same law." Stevens v. Pratt, 101 111. 20G ; 
Santa Clara Academy v. Sullivan, 116 111. 375, 6 N. E. 183, 56 Am. 
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Rep. 776. Of course this construction was adopted along with the 
statute itself . 

Being thus made domestic corporations so far as any business in 
this State is concerned, they are required to pay a francliise tax on tlie 
same basis. By paragraph 3e of section 1770b a foreign corporation is 
required, under the penalties provided in paragraph 10, to file a state- 
ment of the proportion of the capital stock represented in this state by 
its property hère located or to be acquired, and by its business to be ■ 
transacted hère (in case of a corporation intending to do future busi- 
ness), or of the proportion of property and business hère for the pre- 
ceding year (in case of a corporation already doing business). And it 
is required to pay for filing its articles in the fîrst instance $8o, and $1 
a thousand upon ail the capital employed or to be employed in this 
state in excess of $25,000, and, in case an additional use of capital is 
shown in any subséquent report, a like payment of $1 a thousand is to 
be made on such excess. 

In order to secure the payment of this tax and to bring the foreign 
corporation doing business hère within the reach of local process, con- 
tracts afïecting the liability of the corporation are denied enforcement 
by it, but left fully enforceable against it, and a pecuniary fine is also 
imposed. Contracts relating to its rights or privilèges are not afl:ect~ 
ed, unless they relate to its property in this state. This distinction was 
made to leave foreign loan or other like companies free to make uni- 
latéral contracts, like bills and notes, bénéficiai to themselves in this 
state without being held to do business hère, or subjected to penalty. 
But if the corporation bas property in the state, and does business 
hère, it cannot enforce, but is bound by the obligation of contracts re- 
lating to such propertv. Catlin & Powell Co. v. Schuppert, 130 Wis. 
642, 649, 110 N. W. 818. 

The intent of this législation is clear, whatever may be the difïiculty 
in applying it. When a corporation employs part of its capital (or ail 
of it) in this state, it should pay accorclingly. This is illustrated by 
the case of a company manufacturing engines and boilers, like the At- 
las Company, incorporated in Indiana, and selling its products in a 
number of states. If instead of doing ail its business in its home state, 
it employs part of its capital in Wisconsin by establishing one or more 
agencies there, or in any way prosecuting such a definite part of its 
business there that the amount of capital there employed can be rea- 
sonably and substantially estimated, it must file its articles there, and 
make its annual reports ; and if it fails to do so, certain of its con- 
tracts are made void so far that it cannot enforce them. Cône v. Tus- 
caloosa Mfg. Co. (C. C.) 76 Fed. 891. 

On the other hand, so long as it confines its business to interstate 
commerce, it is not afïected by local restrictive législation. It may 
freely sell through traveling agents, or by correspondence. Even 
though it maintains a warehouse for the storage of its property pending 
sale, and until the property loses its character as interstate commerce, 
and becomes part of the gênerai mass of property in the state, the local 
statute bas no application. Greek Am. Sponge Co. v. Richardson, 124 
Wis. 469, 475, 102 N. W. 888, 109 Am. St. Rep. 961 ; Caldwell v. 
North Carolina, 187 U. S. 622, 23 Sup. Ct. 229, 47 h. Ed. 336 ; Nor- 
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folk & Western R. Co. v. Sims, 191 U. S. 441, 447, 450, 34 Sup. Ct. 
loi, 48 h. Ed. 254. 

Single or occasional acts of a corporation in another state, such as 
making a sale or taking a security, where the transactions are not con- 
tinuons or of a permanent character, are not within such statutes as 
section lv70b, because the scope of the foreign business cannot be meas- 
ured or fairly estimated, and because such occasional acts cannot be 
properly said to be doing business within the spirit or intent of such 
statutes, whose object is to subject foreign corporations actually put- 
ting themselves within the protection of its laws, and taking the bene- 
fit thereof, to the process of its courts, and also to compel them to 
bear their proper share of taxation. By a single or occasional act 
within the state, donc only as incidental to business elsewhere trans- 
acted, no tangible part of their capital is actually protected by the laws 
of the foreign state, or can properly said to be employed therein. To 
tax the corporation under such circumstances, or penalize it, is not the 
purpose of such statutes ; and, being highly pénal in their character, 
they should be given a reasonably strict construction. See the discus- 
sion by Judge Adams in Animons v. Brunswick-Balke-CoUender Co., 
141 Fed. 570, 72 C. C. A. 614, and the cases there cited. See, also, the 
point fully discussed by Judge Sanborn of the Court of Appeals of the 
Eighth Circuit in Dunlop v. Mercer, 156 Fed. 545. 

But the test of local employment of capital, made by the statute for 
the purpose of taxation, is not conclusive on the question of doing 
business in the state, for a foreign corporation may employ a consid- 
érable part of its capital hère without coming within section 1770b. 
Thus it may solicit and fill ordei-s by mail, as do Sears, Roebuck & Co. 
and Montgomery Ward, and employ nine-tenths of its capital in states 
other than that of its création, without "doing business" in any other 
state. It may likewise do a loan business, and conduct a correspond- 
ence school, and many other sorts of business which include the em- 
ployment of capital in other states, and which do not amount to Inter- 
state commerce, without doing business in any other state so as to 
come within statutes like section 1770b. Chattanooga Bldg. Ass'n v. 
Denson, 189 U. S. 408, 23 Sup. Ct. 630, 47 L. Ed. 870. 

Tested by thèse rules, and assuming the business not to be inter- 
state commerce, was the claimant doing business in this state at the 
time the boiler was delivered to the Empire Company? Certainly it 
cannot be denied that it was employing part of its capital in this state. 
The agency contract gave the bankrupt a county in this state as its ex- 
clusive territory for the sale of its engines and boilers. A definite and 
readijy ascertainable portion of its capital was thus hère employed, so 
that its tax or license fee was entirely computable. It is therefore 
clear that, if the employment of capital were the only test, it must be 
concluded that the claimant was doing business in this state. 

Notwithstanding this, does the case fall within the excepted class 
above mentioned, where a foreign corporation may employ capital 
without doing business in the state? Claimant's business is the man- 
ufacture and sale of engines, etc. It employed the bankrupt for a year, 
as its agent, to make sale of its machinery in a Wisconsin county. 
Substantially ail the selling it did in that county was donc by such 
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agent. A definite part of its business was done by it through such 
agent, done for it and in its name. By the rule established in the Su- 
prême Court of the United States and the Suprême Court of Wiscon- 
sin claimant was, at the time of the sale of the boiler in question, clear- 
ly doing business in this state. Barrow S. S. Co. v. Kane, 170 U. S. 
100, 18 Sup. Ct. 526, 42 L. Ed. 964 ; Connecticut Mut. Life Ins. Co. 
V. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569; Interna- 
tional Text-Book Co. v. Peterson, post. 

But it is urged that the agency contract is not within the statute, be- 
cause it afïects only the right and not the liability of the claimant, be- 
cause it was made in Indiana, and does not relate to property in this 
State, since at the time it was made claimant had no property hère, 
and the property referred to in the contract was in Indiana. The 
case of Chickering-Chase Bros. Co. v. White, 127 Wis. 83, 106 N. W. 
797, is relied on. That case holds that a chattel mortgage of property 
in Wisconsin, made in Illinois before the corporation did any busi- 
ness in this state, is valid. It is further argued that section 1770b must 
be strictly construed, and cannot include a contract made in Indiana, 
relating to property in Indiana. The contract in question related whol- 
ly to business to be done in Wisconsin, and to property to be sold in 
that state. This fact brings the case within Diamond Glue Co. v. U. S. 
Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 47 h. Ed. 331, where the 
contract was made before section 1770b took effect, and where the 
contract was held not enforceable by the foreign corporation under 
that section. The contract made by claimant was made with référence 
to the Wisconsin law, and under that law, apart from the question of 
Interstate commerce, claimant cannot enforce it. 

2. That the agency contract relates to interstate commerce 
seems quite clear. It does not purport to sell anything. No ven- 
dor or vendee is mentioned. It was a bailment for sale by a factor 
under a del credere commission. In re Columbus Buggy Co., 143 
Fed. 859, 74 C. C. A. 611; Butler Bros. Shoe Co. v. U. S. Rub- 
ber Co. (C. C. A.) 156 Fed. 1, 5. The contract is squarely within 
the cases of Caldwell v. North Carolina, 187 U. S. 622, 23 Sup. 
Ct. 229, 47 L. Ed. 336, and Butler Bros. Shoe Co. v. U. S. Rubber 
Co., supra; and as it provides for the carrying on of commerce 
between the states, it is not within the provisions of section 1770b 
of the Wisconsin statutes (Sanborn's St. Supp. 1906), and there- 
fore entirely valid and enforceable by the foreign corporation. The 
only décision of the Suprême Court of Wisconsin which is cited 
as holding a contrary rule is International Text-Book Co. v. Peter- 
son (Wis.) 113 N. W. 730. This was a case of teaching by cor- 
respondence. An agent of the International Correspondence 
Schools, of Scranton, Pa., such agent having the power to solicit 
pupils and submit contracts for correspondence study in Wiscon- 
sin, procured a contract from the défendant, who was to take the 
stipulated course, mail recitations, and pay a certain price for the 
tuition and certain text-books. He refused to pay for the text- 
books, and suit was brought to recover their price. There was no 
question of the fact that the International Correspondence Schools 
were doing business in Wisconsin, since it maintained a solicitingf 
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agency there. The only question was whether the giving of las- 
sons by mail, furnishing books, etc., was Interstate commerce. The 
court, in a very interesting and forcible opinion, held that the case 
fell within the distinction made by the Suprême Court of the 
United States in deciding that insurance between citizens of dif- 
férent States is not Interstate commerce. There is nothing in the 
Wisconsin case which affects, in the slightest degree, the case of 
a factor's contract for sale in this state of articles made in an- 
other. The case of Thomas Mfg. Co. v. Knapp, 101 Minn. 432, 
112 N. W. 989, is opposed to the conclusion reached in the case 
now under considération, but its reasoning is not satisfactory. 
Inasmuch as the alleged invalidity of the factor contract is the 
only reason for a disallowance of the claim, the latter must be held 
valid. 

It is urged, however, that since the boiler in question had been 
sold by the bankrupt under the agency contract to the American 
lycad & Zinc Company, and was afterwards taken by the bank- 
rupt and resold to the Empire Mining Company, in carrying out 
the building contract of the bankrupt with that company, the 
boiler in question had ceased to be the subject of interstate com- 
merce. This contention is undoubtedly Sound, but immaterial ; 
for the real question is whether section l'^T'Ob could prohibit the 
importation of the boiler, and annul the contract under which the 
importation was made. That question having been answered in 
the négative, and the contract sustained, it is of no conséquence 
that the boiler, before its sale to the mining company, had be- 
come part of the common property of the state. But even though 
the conclusion that the contract relates to interstate commerce 
should be held differently, yet I think the claim dépends on an 
implied contract of the Empire Mining Company not within the 
provisions of section ITTOb of the Wisconsin Statutes. The Em- 
pire Company purchased the boiler from the bankrupt as the prin- 
cipal contractor. This transaction was between two domestic cor- 
porations, and so entirely lawful. The mère fact that it had been 
originally ordered by the bankrupt from the claimant for the 
American Zinc & Lead Company, under the factor contract, and 
had lain six weeks at Cuba City, does not bring the case within the 
terms of section 1770b, When the Empire Company took it, and 
was notiiled by the claimant that the boiler was its property, fol- 
lowed by the lien suit, an obligation in the form of a quasi con- 
tract arose, binding the Empire Company to pay for it to the claim- 
ant, instead of the bankrupt, with which it had contracted. No 
contract was made, but the law, in the interests of justice, raised 
an obligation on the part of the mining company, protected by 
the mechanic's lien statute. This obligation or quasi contract was 
not within section 1770b, although claimant was then doing busi- 
ness in this state without having filed its corporate articles. That 
an implied contract does not fall within statutes like section 1770b, 
see Powder River Cattle Co. v. Custer County, 9 Mont. 145, 22 
Pac. 383, holding that a foreign corporation not having filed its 
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articles may recover back illégal taxes paid under protest. A 
similar décision was made in U. S. Express Co. v. Lucas, 36 Ind. 
361, where an action for money had and received was sustained, 
although no suit on the express contract would lie. See, also, 
the reasoning of the court in Delaware River Quarry Co. v. Beth- 
lehem, etc., Co., 204 Pa. 23, 53 Atl. 533. 

It is true that the claimant, in bringing its lien suit in the state 
court, by mistake claimed as a principal contractor when it should 
bave claimed as a subcontractor. But the Empire Company did 
not raise any such objection. It agreed to pay the claim, and made 
a stipulation that it should do so, and allow the trustée and claim- 
ant to test the question in this court ; and it bas paid over the 
money under this stipulation. The only person who could raise 
the question of principal or subcontractor, or object to the allow- 
ance of an amendment of the lien claim or complaint in the lien 
suit, bas been dismissed out of court by its own request. The ar- 
gument of Mr. Olbrich, counsel for the claimant, on this point is 
thoroughly satisfactory. This situation gives the claimant a stand- 
ing as a lien claimant, but does not compel it to claim under any 
express contract between it and the Empire Company, since the 
latter never made any contract with it. The most that can be 
said is that the Empire Company, having corne into the posses- 
sion of the claimant's boiler, ought to pay for it, either to the 
claimant or the bankrupt; and the latter has consented that the 
payment may be made to the claimant. The claimant also has 
enabled the Empire Company to make the payment to it by en- 
forcing a lien, to the form of which the Empire Company waives 
ail objection. Claimant may therefore insist on its right to the 
money, even though the factor contract be void, since it is not 
compelled to claim through that contract. 

An order will be entered directing the trustée to pay the claim- 
ant the $394.60 in question. 



In re SCHMIDT. 

(District Court, S. D. New Yorij. Felirnnry 5. 1008.) 

AliENS — Natuealization— Son of Alien Pakent.s — Declakation of Inten- 
tion— Statdtes. 

Kev. St. § 2108 [U. S. Comp. St. 1901, p. 13321, providrs that, wlieii 
any alien wlio had complied with the flrst conûitiou specilicd in section 
2105 died before he had been actually natiiralized, his children sliould 
be considered as eitizens and entitled to ail rights and privilèges as such 
on talîing tlie oath preseribed I)y law ; section 2172 [pase ]3.'îi| provided 
that the children of persous who had I)een duly uaturalized, or who 
previous to tlie passing of any law on tliat subject by the Unittd States 
had become eitizens of any onc of the states, heiug under 21 at the time 
of tlie naturalization of their fiarents, if dwelling in the Uiiited States, 
should be considered as citizcsns ; and Naturalization Act ,luue 29, 1906, 
§ 4, subd. 6, 34 Star. 596, c. 3."i92 [U. S. Comp. St. Supp. 1007, p. 422], dé- 
clares that, when au alien who has declared his intcutiou to become a 



232 161 FEDERAL REPORTER. 

citizen dies before he is actually naturalized, the widow and minor ehil- 
dren of such alien may by complying witli tlie other provisions of the act 
be naturalized wlthout makîng any déclaration of intention. Held, that 
where petitioner's father declared bis intention to becoine a citizen In 
1895, when sections 2168, 2172, were in force, but dled before be obtalned 
bis final papers, petitioner was entitler" to naturalization on complying 
wlth the otber provisions of tbe law, wltbout maklug a déclaration of 
intention. 

Hugh Govern, Jr., Asst. U. S. Atty., for the United States. 

_ ADAMS, District Judge. On the 5th day of August, 1907, the peti- 
tioner made an application to be admitted to citizenship in the United 
States. He alleged, inter alia : 

"My fatber declared hls intention to become a citizen of the United Stntes 
on tbe 3rd day of June, anno Dominl 18&5. He died at N. Y. City N. Y. Feb. 
11, 1906, wben I was twenty years of âge." 

The question presented is wliether an alien whose father declared 
his intention of becoming a citizen, but died before being naturalized, 
and during the minority of the child, may acquire naturalization under 
Act June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, 
p. 423] upon complying with the other provisions of the act, without 
making a déclaration of intention. 

Subdivision 6 of section 4 of the act of 1906 provides : 

"When any alien wbo bas declared bis intention to become a citizen of tbe 
United States dles before he Is actually naturalized the widow and minor 
ehildren of sucb alien may, by complying vvitb the other provisions of this 
act, be naturalized wltbout maklug any déclaration of intention." 

Section 3168, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1333], pro- 
vided : 

"Widow and ehildren of déclarants. 

Wben any alien, wbo bas complied with the first condition specified in sec- 
tion twenty-one hundred and sixty-tlve, dies before lie is actually naturalized, 
the widow and tbe ehildren of such alien shall be cousidered as citizens of the 
United States, and shall l>e entitled to ail rights and privilèges as such, upon 
taking the oaths prescribed by law." 

And section 3173 of the same [U. S. Comp. St. 1901, p. 1334] pro- 
vided : 

"Cbildren of persons naturalized under certain laws to be citizens. 

The ehildren of persons wbo bave been duly naturalized under any law of 
the United States, or who, previous to the passiug of any law on that subject 
by tbe government of tbe United States, may bave become citizens of any one 
of tbe States, under tbe laws thereof, being under tbe âge of twenty-one yeara 
at the time of tbe naturalization of their parents, shall, if dwelling In tbe 
United States, be considered as citizens thereof. * * * " 

In thecase of Boyd v. Thayer, 143 U. S. 135, 12 Sup. Ct. 375, 36 
L. Ed. 103, it was sought to oust Boyd from the office of Governor of 
the State of Nebraska on the ground that he had not become a citizen. 
It appeared there that he was born in Ireland in 1834 of Irish parents. 
His father emigrated to the United States in 1844 with ail his family 
and settled in Ohio in which state he had resided continuously. In 
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1849 the father declared his intention to become a citizen but there was 
no record of his having completed his naturalization by taking out his 
certificate after the expiration of five years. The son, on attaining 
majority, voted in Ohio, under the beHef that his father had become a 
citizen. In 1856 he removed to Nebraska, was elected Governor there 
and entered upon the discharge of his duties. His predecessor, Thay- 
er, as relator, filed an information in the Suprême Court of Nebraska, 
in which he claimed that Boyd never having been naturalized was in- 
ehgible to hold his office. The matter was taken to the Suprême Court 
of the Uni'jed States, where it was held that Boyd was a citizen be- 
cause even if his father did not complète his naturahzation before the 
son attained majority, the son did not lose the inchoate status which he 
had acquired through the father's déclaration of intention. The sec- 
tions above quoted, were then under considération by the court and it 
was held (17'ï) that they conferred the rights of citizenship upon the 
minor children of the déclarant, when the proper oaths under the act 
should be taken. 

The act of 1906, makes it plain that the minor children of a deceased 
déclarant are not required to make any déclaration of intention and 
relates back to those whose fathers died prior to September 26, 1906. 
The right now claimed apparently existed under the old law and there 
is nothing in the new law to take it away. Therefore I think it should 
be construed to permit this applicant, upon complying with the other 
provisions of the law, to obtain his naturalization. 



RUDOLPH et al. v. BRYAN. 
(District Court, S. D. New York. February 4, ]908.) 

Shipping— Supplies IfuimisnED to Yacht— Liability of Owner. 

Libelants furnislied certain supplies to a yaclit owned by respondent, 
preparatory to lier going into coniniission under a charter. The supplies 
were ordered by the master, who \yas engaged by a broker, in whose hands 
respondent had plaœd the yaelit for sale under an agreement between the 
broker and respondent that the latter should be at no expense in outfltting 
the vessel. By the terms of the charter the charterer was to pay for the 
supplies used, but after trial he refused to accept the yacht because of her 
unseaworthy condition. Libelants had no notice of the arrangement for 
a charter, but charged the supplies to the yacht and respondent, as owner. 
Hokl, that they were entitled to recover for the sanie from respondent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, £■§ 323- 
325.] 

In Admiralty. 

Hyland & Zabriskie, for libellants. 

Nicoll, Anable & Lindsay and Archibald R. Watson, for respondent. 

ADAMS, District Judge. This action was brought by William H. 
Rudolph and others associated with him in business, to recover from 
Charles S. Bryan amounts claimed to be due for certain supplies fur- 
nished to the steam yacht Czarina in July and August, 1906, as fol- 
lows: 
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July 28tl'i, 1.f>00; tov.ii)!; yaclif froni :\îiU-iiici-'s Harbor, Staten IsUuid, 

N. Y., to Tiet.ieii & Laiig Dry Dotk, lîoboken, N. J ? 50 00 

August 7tli, 190G; furuisliecl 30 tons uf eoal to said yaclit Czariua at 

$3.50 per ton 105 00 

August 7tli, 1906 ; funiislied 20. tous of coal to said yacht Czarina at 

$5.20 per tou 104 00 

August 11, 1900, furuislied 4.000 salions of water to said steani-yaelit 

Czarina, at l/2('; per ^;iilon, . . ." 20 00 

.\ugust 27, lOOO, turnislied 50 tons oj;g coal to said yaclit Czariua at 

5;5.85 per ton 292 50 

S0.31 50 

The answer was a gênerai déniai but on the trial it was amended as 
follows : 

"For a furtlier and sejiarate and distinct defeuso tlie respondcnt avers, on 
inforusation and lieliet. tliàt at the time the supplies in the li!:)el and coniph'.int 
wero furuislied the snid yacht Czarina was under charter to Mr. Samuel Un- 
ternieyer and Dr. Scward Webb, and tliat said supplies were uot orflered or 
received by respondent or used by him, nor by any one authorized to ripreseiit 
him." 

It appears that the libellants were engaged in business in Erie Basin, 
Brooklyn, in towing and furnishing supplies, of the nature indicated, 
to vessels, and that on or about the dates mentioned, they delivered to 
the yacht the items of the account set forth above. It also appears 
that the respondent had no personal connection with the ordering of 
them but it was done through the master and Mr. Cox, of Cox & 
Stevens, yacht brokers in New York, who had been employed by the re- 
spondent to effect a sale of the j^acht, which had been lying unemploy- 
ed at Mariner's Harbor, Staten Island, until she was towed, July 28th, 
to the Tietjen & Lang Dry Dock in Hoboken, New Jersey. She had 
been in Cox & Stevens' hands for a year or more prior to this time 
for the purpose of sale but no success had been attained although the 
brokers had been urged by the respondent to make spécial efforts to 
bring it about. Mr. Cox in the spring of 1906, advised the respondent 
that it would be a good thing to hâve the yacht put into commission be- 
cause it would facilitate a sale. The respondent agreed with this, pro- 
vided he should be at no expense, and Mr. Cox engaged the master for 
the boat, who selected the crew. 

About this time, there was a prospect of chartering the yacht to 
Mr. Samuel Untermeyer. Some oral understanding was reached be- 
tween him and the respondent through Mr. Cox, which subsequently, 
August 3d, was put in writing, as follov^'s : 

"Agreement of charter niade and entered into between Charles S. Bryan, 
of the City aud State of New York, Owner of the steam yacht Czariua, here- 
inafter called the Owuer, party of the oue part, aud Samuel Untermeyer, of 
the City and State of New York, hereinafter called the Charterer, party of the 
other part. 

(1) Whereby the said Owner agrées to let, and the said Charterer agrées to 
hire, the said yacht, from noon on tlie tweuty-eighth day of July, to noon on 
the flrst day of October, 1O06, for the considération hereinafter nanied. 

(2) The owner agrées to turu over the vessel to the charterer iu the water 
in the harbor of New York as she stands, with ail the gear, equlpinent, fur- 
uiture and belougings, usual suitable and necessary for a vessel of her size 
and class. 



RUDOLPH V. BRTAN. 23S 

(4) The Charterer agrées to take over the vessel for tlie piu'pose of putCm;.; 
her in commission in tlie tsarbor of New York, at uoou ou tlie twenty-eislilJ-' 
day of July, and to re-deliver lier on or before noon on tlie flrst rt:iy of October, 
1906, in New York barbor in as good condition as lie reeeived her except to 
the estent to which the owner is to insure her reasonable wear and tear only 
excepted. 

(5) ïhe Charterer also agrées to pay al! running expeiisfs of tho yacht ex- 
cept as to losses assiired against. froin the date of actual dislivery on Ans- 
lOth, and hereby warrants tliat she sliall be redelivored free and clear of ail 
liens whatsoever incurred by him during such period and furtber agrées to 
Indenmify and save harniless the O'wner from aud agaiiist r,ll such claims. 

(9) As the sole and full compensation to the owner for said charter and in 
full payment and satisfaction of ail claims therefor, tlie charterer is to pay 
the expense of putting the boat in commission, not exceeding however tlie 
amount agreed upon with ifessrs. Cox & Stovens, and the owner is to Uave no 
other claim or demand whatever upon the charterer hereunder. 

(10) If for any reason the boat is not doliyered to the charterer in full com- 
mission at noon on the lOth day of August, 1906, this agrecment may at bis 
option be declared nnll and void." 

The amount referred to in § 9 of said agreement was $3,000. Mr. 
Untermeyer paid some $950. of this amount, $500. prior to August llth 
and $450. subséquent thereto. 

There was no actual delivery of the yacht to Mr. Untermeyer until 
the llth of August, when he accepted her conditionally upon her being 
seaworthy. She was under the contract to hâve been deUvered on the 
lOth but was not then in condition for service, owing to a defective 
boiler, which was still leaking on the llth when Mr. Untermeyer went 
aboard for a provisional trial. The Czarina {D. C.) 152 Fed. 297, 299. 
She proved to be unsatisfactory and in a few days was rejected by him 
andreturned to the owner, who, when advised of it by Mr. Cox said, 
, that "he wasn't surprised, in a way." 

The libellants had no notice of thèse arrangements respecting the 
chartering. They delivered the supplies in the ordinary course of busi- 
ness, charging them to the yacht and owner. They knew nothing of 
the charterer's connection with the boat and, as far as appears, nothing 
occurred by which they were acquainted in any way with the fact that 
the boat was being repaired under a contract which, if carried out, 
might hâve made the charterer liable for thèse supplies. The contract, 
however, was not carried out because the yacht was unseaworthy and 
it is very doubtful, under the circumstances, if there could be any re- 
covery from the charterer. The respondent's proctor, in moving to 
dismiss, said, evidently ref erring to the charterer : 

"I move to dismiss the libel on the groniid that the libellants' proof lias fail- 
ed to make out a case against Mr. Bryan. It bas shown that the supplies 
were ordered by persons having no représentative connection with Mr. Eryan : 
it shows that they went on board at a time when Mr. Bryan had divested him- 
self of the use and control of the boat, and I will add, by way of suggestion, 
that the persons who are responsible and to whose responsibilitj' the évidence 
Ijoiuts are entirely responsible, so that the libellants need suiïer no hardsbip 
by this décision. I want to say In conclusion that I hâve stated to counse! 
for libellants that he was after the wrong man, and that Mr. Bryan was not 
liable, for reasons which hâve been made clearly to appear to your Ilouor in 
the évidence, and I respectfully ask that the libel be dismissed." 
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If Yt be true, as I hâve suggested, that there could be no recovery 
against the charterer, what remedy would the libellants hâve for the 
value of thèse supplies? I think it is clear that they hâve a claim 
against the owner for which he must respond, notwithstanding any 
agreement he may hâve had with Mr. Cox that he should net be liable 
for the expense of putting the vessel in commission. 

Decree for the libellants, vi^ith an order of référence. 



SWAN et al. V. WILEY, HARKEE & CAMP CO. 

(District Court, S. D. New York. February 5, 1908.) 

Admiealty— OosTs— DooKET Fee and Disbuesements on Accepted Offee of 

JUDGMENT. 

Where an ofler of judgment made by a respondent uuder admlralty rule 
36 of the Southern district of New York is accepted, and there Is no 
hearing by the court upon the merits of the case, the libellant is not en- 
titled to tax a docket fee, but Is entltled to tax disbursements necessarily 
made in order to avail himself of the offer. 

In Admiralty. On exceptions to clerk's taxation of costs. 

Wing, Putnam & Burlingham, for libellants. 
Hyland & Zabriskie, for respondent. 

ADAMS, District Judge. This is an appeal from the clerk's taxation 
allowing the recovery by the libellants of a docket fee and certain dis- 
bursements made subséquent to an ofïer of judgment which was duly 
excepted to by the respondent. 

With respect to the docket fee, the action was to recover certain 
demurrage. The respondent filed an answer denying that any demur- 
rage was due. L,ater the respondent served upon the libellants' proctors, 
under Admiralty Rule 36, an offer to allow judgment for the sum of 
$120, with interest and costs to the date of the offer. This offer was 
duly accepted and now in entering judgment thereupon the libellants 
seek to recover a docket fee, citing Hayford v. Griffith, Fed. Cas. No. 
6,264, 3 Blatchf. 79 and The Alert (D. C.) 15 Fed. 620. Thèse déci- 
sions would seemingly détermine the controversy in their favor, but 
more recently a stricter construction has been given to the act, which 
provides for the allowance of a docket fee as follows : 

"On a trial before a jury * * • or on a iinal hearing in Bquity and 
Admiralty." 

The absence of a final hearing has been held to exclude a docket fee 
where it appears that the court has not in any way passed upon the 
merits of the controversy involved in the action. Ryan v. Gould (C. 
C.) 32 Fed. 754; Kaempfer v. Taylor (C. C.) 78 Fed. 795 ; The Mount 
Eden (D. C.) 87 Fed. 483 ; De Roux v. Girard (C. C.) 92 Fed. 948 ; 
Merritt & Chapman Derrick & Wrecking Co. v. Catskill & N. Y. 
Steamboat Co. (D. C.) 112 Fed. 443 ; and the Claverburn (D. C.) 148 
Fed. 139. I think that this case falls within the spirit of those cited 
and must therefore hold that the allowance of this fee was wrong. 

Exception sustained. 
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The disbursements in dispute were as follows: Filing acceptance 
of oflFer lOc, taxing costs $1.10, final decree $1.50. It is urged by the 
exceptant that there is nothing in the rule which would entitle the 
Ubellants to anything more than the disbursements incurred prior to the 
time the offer was made. 

The rule, No. 36, provides : 

"At any time • • • the respondent * • * may serve upon the libel- 
lants proctor a written offer to allow a decree to be taken against hlm for 
the sum of money therein specified, with costs to the date of the offer to be 
taxed. » • *" 

Nothing appears in the rule which prevents the recovery of items 
necessarily paid by the libellant in order to avail himself of the oflfer. 
He is obliged to file the acceptance, tax the costs, and enter a final de- 
cree. 

Exception overruled. 



In re SCIIATZ. 

(Circuit Court, D. Oregon. Aprll T, 1008.) 

Aliens— Natubalization Pkoceedings— Witnesses. 

The two witnesses required to be produced by an alien In support of hls 
pétition for admission to cltizenship by Act June 29, 190G, c. 3592, § 4, 
34 Stat. 596 (U. S. Comp. St. Supp. 1007, p. 420), need not be the same 
persons who verlfied hls pétition, nor need they necessarily be the person» 
notleed as such as required by section 5 (.34 Stat 598 [U. S. Comp. St. 
Supp. 1907, p. 423]), but If a reasonable showlng be made to the court that 
the applicant Is uuable to secure the attendance of such witnesses, he 
may produce or summon others in the ordlnary way. 

Pétition for Naturalizatioru 
John McCourt, U. S. Atty. 

WOIvVERTON, District Judge. TKe petîtioner, Having heretofore 
filed his application to become a citizen of the United States, at this 
time applies to the court for his final admission. The question to be 
determined is whether other witnesses can be substituted at the hear- 
ing for those named in the notice which is required to be posted for 
90 days prior to the admission of the applicant. The statu te (Act 
Cong. June 29, 1906, c. 3593, § 4, 34 Stat. 596 [U. S. Comp. St. Supp. 
1907, p. 420]) requires: (1) That the applicant shall make his déclara- 
tion of intention to become a citizen. (2) That not less than two' years 
nor more than seven years after he has made such déclaration, he shall 
make and file his application to be permanently admitted to cltizen- 
ship. Especial provision is made as to what shall be stated in his ap- 
plication. It is further required that the pétition shall be verified by 
the affidavits of at least two crédible witnesses, who are citizens of 
the United States, and who shall state in their affidavits that they hâve 
personally known the applicant to be a résident of the United States 
for a period of at least five years continuously, and of the state, ter- 
ritory, or district in which the application is made for a period of at 
least one year immediately preceding the date of the filing of his peti- 
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tion; that they each hâve personal knowledge that the petîtioner is 
a person of good moral character, and that he is in every wayqualified, 
in their opinion, to be adniitted as a citizen of the United States. (3) 
That the petitioner shall, before he is admitted to citizenship, déclare 
on oath, in open court, that he will support the Constitution of the 
United States, and that he absolutely and entirely renounces and ab- 
jures ail allegiance and fidelity to any foreign prince, potentate, etc. 
(4) That it shall be made to appear to the satisfaction of the court ad- 
mitting any alien to citizenship that, immediately preceding' the date 
of his application, he bas resided continuously within the United States 
five years at least, and within the state or territory where such court 
is at the time held one year at least, and that during that time he bas 
behaved as a man of good moral character, attached to the principles 
of the Constitution of the United States, and well disposed to the good 
order and happiness of the same. In addition to the oath of the ap- 
plicant, the testimony of at least two witnesses, citizens of the United 
States, as to the facts of résidence, moral character, and attachment 
to the principles of the Constitution is required — the name, place of 
résidence, and occupation of each witness to be set forth in the record. 
By section 5 of tlie act it is required : 

"Tbat the clerk of the court shall, immediately after fliing the pétition, 
give. notice. tliereof by posting in a public and conspicuous place in lils office, 
ot in the building in which hls office is situated, under an appropriate head- 
ing, the name, nativlty, and résidence of the alien, the da,te and place of 
his arrivai in the United States, and the date, as nearly as may be, for the 
final héaring of his pétition, and the names of the witnesses whom the ap- 
plicant expeets to summon in his behalf ; and the clerk shall, if the appllcant 
requests it, issue a subpœna for the witnesses so named by the said appllcant 
to appear upori the day set for the final hearlng, but in case such witnesses 
cannot be produced upon the final hearing other witnesses may bé summoned." 

By this statute the court is constituted the trier of the applicant's 
fitness to be admitted to citizenship. It détermines the facts at issue 
upon the oath of the appllcant and the testimony of at least two other 
witnesses, citizens' of thé United States. There is no spécifie require- 
ment that thèse witnesses shall be the same as the witnesses verifying 
the pétition; nor do I think that: such is the intendment of Congress. 
Of necessity, when the provisions of the statute relative to the vérifica- 
tion of the pétition are read in connection with the : f orm of affidavit 
prescribed, the name, place of résidence, and occupation of each of 
the verifying witnesses are set forth in the record by an observance 
of the procédure; and if it was intended that they should also con- 
stitute' the additional witnesses to be produced at the final hearing, 
why reqiiire that the same matter as it respects such witnesses be 
again set forth in the record? Furthermore, if it was desired that the 
same witnesses should perform both functions, namely, verifying the 
pétition and estàblishing the appropriate facts at the final hearing, it 
would bave beenan easy matter for Congress to hâve said so in short 
order. But this it bas not donc. So it seems to me clear that it is 
not the purpose of the act that the witnesses to be produced at the 
final hearing shal! be the same as those verifying the pétition. They 
may be the same, if convenient, but it is not required that they shall be. 

Now, proceeding: another step, the. statute directs that the clerk shall 
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give notice of the filing of the pétition, by posting, under appropriate 
heading, certain matter descriptive of the applicant, and the names of 
the witnesses whom tlie applicant expects to summon in liis behalf on 
tlie final hearing of the pétition. The purpose of this provision is, it 
seems to me, to insure publicity of the proceeding, and, among other 
things, to inform the pubHc as to the names of the witnesses by whom 
the applicant expects to establish his right to be admitted to citizen- 
ship, and of course the act contemplâtes that, in the usual course, 
such witnesses shall be called at the final hearing. The law, however, 
has anticipated that it may happen, as it often does in judicial inves- 
tigations, that the witnesses desired cannot be produced, in which 
event it has provided that other witnesses may be summoned. In the 
ordinary course, the fact that the witnesses noticed could not be pro- 
duced would not be developed until after the posting of the notice, 
and probably until shortly before, or at the day of trial. In such event, 
the inquiry is, in what manner shall the other witnesses be summoned 
— in the regular way, and if need be by aid of subpœna, or by post- 
ing the names for 90 days, and then compelling attendance? It must 
be admitted that if the latter procédure were designed, it would be 
very cumbersome, and might resuit in defeating the applications of 
worthy persons for citizenship, and I do not think that such is the 
intendment of the law ; but that, when it is made to appear by rea- 
sonable showing that the applicant is unable to secure the attendance 
at the final hearing of the witnesses noticed, he ma)' then summon 
other witnesses in the ordinary way, by securing their attendance 
through request, or requiring them to appear by the aid of a subpcena, 
that he may establish his cause. I do not see how the government can 
be prejudiced by such a practice, and it is clearly in consonance with 
the plainest and simplest interprétation of the statute. I do not over- 
look the fact that the law has been otherwise construed (In the Matter 
of the Pétition of Joseph O'Dea for Admission to Citizenship, 158 
Ped. 703, decided in the Southern district of New York) ; but, from 
a careful survey of the whole act, I am unable to concur in the view 
there expressed. The applicant, however, should make every reason- 
able effort to produce the witnesses noticed; and it is only in the event 
of having failed of his purpose after making such reasonable effort, 
that he wiU be permitted to summon other witnesses. The record 
should be made to show the facts in such an exigency. 
The petitioner will be admitted to citizenship. 



EOEERTS V. GREAT NORTHERN RY. CO. 

(Circuit Court, D. Washington, N. D. July 22, 1904.) 

No. 1,148. 

Death— Action fob WEONaFtri, Dbath— Constetjction op Statute. 

Tlie Washingtoa statute, giving a right of action to recover damages for 
wrongful death for ttie benefit of the widow and chlldren of the de- 
ceased, cannot be made the basis of an action where the widow and chil- 
dren are aliens not within the state nor inhabitants thereof. 
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On Demurrer to Answer. 

George Saulsberry, for plaintifï. 
ly. C. Gilman, for défendant. 

HANFORD, District Judge. By the demurrer to the second affirm- 
ative défense of the defendant's answer, the question is fairly raised 
whether the statutes of this state create a légal liability to render com- 
pensation in damages for a wrongful or négligent act causing the 
death of an alien, where the wrongful or négligent act and the death 
occur within this state, and where the wife and children of the de- 
ceased are aliens not domiciled within the state nor inhabitants there- 
of. It is my opinion that the plaintifï as administrator of the estate 
of the deceased is a compétent party to maintain the action for the 
benefit of the wife and children of the deceased, if a right of action ex- 
ists; and that the court is bound by the décisions of the Suprême 
Court of the United States to hold that there is no common-Iaw right 
of action for an in jury causing the death of a person. Therefore, the 
arguments made in behalf of the plaintifï relating to the capacity of 
the plaintifï to sue, and to the competency of a fédéral court to render 
a judgment for the benefit of an alien, vyhere a right of action exists, 
do not meet the issue raised by the demurrer. 

We hâve a statute which gives a right of action in broad and com- 
prehensive terms, but which has been construed by the décisions of 
the Suprême Court of the state to be applicable only to cases in which 
a surviving widow or children may claim its benefits, and the ques- 
tion now to be decided is whether, by the législative intent the stat- 
ute is further restricted in its application, so that its benefits may be 
claimed only by citizens and inhabitants of the state and sojourners 
therein. The défendant does not contend that an alien widow resid- 
ing within the state or temporarily présent within the state may not 
claim the protection of the law, but does contend that the gênerai 
rule for the construction of statutes which confines the force of lég- 
islative enactments within the territorial boundaries of the common- 
wealth, so that only those who owe allegiance to the local govern- 
ment and are entitled to claim its protection and obligated to yield 
obédience, also restricts bénéficiai laws in like manner, so that only 
citizens and inhabitants and temporary sojourners to whom the local 
government owes protection in return for obédience are entitled to 
claim benefits. There is a conflict of authorities upon this subject, 
but my attention has not been directed to any décision by the Suprême 
Court of this state, or of the courts having appellate jurisdiction to- 
review the décisions of this court which authoritatively détermines 
the question for this court. I believe that the true doctrine has been 
ably and luminously stated in a well-considered décision by the Su- 
prême Court of the state of Wisconsin, in the case of McMillan v. 
Spider Lake S. & L. Co., 115 Wis. 333, 91 N. W. 979, 60 L,. R. A. 
689, 95 Am. St. Rep. 947, and for the reasons set forth in the opinion 
in that case, I hold that the defendant's contention is correct. 
Demurrer overruled. 
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CASCADBN V. WIMBISH. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 7, 1008.) 

No. 1,502. 

1. Mines and Minerals— Meciianics' Lieks— Alaska Code— Woek Done fob 

Lessbe of Mining Claim. 

Civ. Code Alaska, §§ 2G2, 263, and 2G5, provide, Inter alia, for a laborer's 
lien for work done on a mine at tlie instance of the owner or his agent: 
that any person having charge of tUe work shall de deemed his agent ; 
that in case the work is done for a lessee wlthout the lessor's knowledge, 
the lien shall extend only to the leasehold Interest, but the owner's in- 
terest shall be subjeet to a lien for any work done thereon with his knowl- 
edge, unless he siiall give notice that he vvill not be responslble wlthin 
three days after he obtains such knowledge. Held, that the lien given 
by such sections, construed' together, extends to and binds the Interest 
of the owner of a mlning claim for improvements made thereon under di- 
rection of a lessee with the owner's knowledge and in the absence of any 
disclaimer of responsibllity by hlm. 

2. Same— Suit to Foeeclosb Lien— Parties. 

In a suit against the owner of a mining claim to establish a laborer's 
lien thereon for work done at the instance of lessees, such lessees are not 
iiecpssary parties, and it was within the discrétion of the court to refuse 
to permit the flling of an amended answer setting up their nonjoinder as 
a défense, after the case was ready for trial, and after such lessees 
had left the jurisdiction of the court. 

S. Mechanics' Liens— Allô wànce oe Attorney's Fées — Constitutionalitï 
op Statute. 

The provision of Civ. Code Alaska, § 270, authorizing the court to allow 
ttie plaintiff a reasonable attorney's fee on entry of judgmeut foreeloslng 
a mechanic's or laborer's lien, is constitutional and valid. 

4. Mines and Minerals — Persons Entitled to Lien — Nature of Work. 

Where men were hired to work in making improvements on a mining 
claim at a certain sum per day and their board, one who devoted a part 
of his time to cooking for himself and the others is entitled equally 
with the others to a mechanic's lien for his wages. 

5. Same— Work on Mining Claim— "Labob Done tjpon Claim." 

Work done in cleaning up and washing gold takeu from a mining claim 
is "labor done upon the daim," for whlch the workmen are entitled to a 
lien under Civ. Code Alaska, § 262. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska. 

The appellee brought a suit to foreclose laborers' liens ou side claim No. 
13A, below Discovery on Cleary creek, in the Fairbanks recording district, 
Alaska. One of the liens was for work done by the appellee. The others 
were liens assigned to hina by men who were engaged in the same work. 
The mining claim belonged to the appellant. On October 21, 1904, he leased te 
Robert McMlllan and others that portion of the claim commenclng at a point 
900 feet below the upper center stake, and extending thence the full width 
of the claim. The lessees were to pay hlm 40 per cent, of the gross output 
of ail gold extracted. The lease was never recorded. Upon May 16, 1905, 
MeMillan sublet to Clyne, Eunner, Lung%'ich, and Saltz the lower 458 feet 
of the premises leased to hlm by the appellant. The sublessees were to pay 
MeMillan 40 per cent, of the gross output. The appellant, while not men- 
tioned in the body of the lease, joined with MeMillan in Its exécution and 
acknowledgment. The sublease was not filed for record until August 15, 
1905, about two months after the flrst lien clalmant, Kelth, had begun work 
under the employment of Saitz. The appellee, together with the other lien 
ICI F.— 16 
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claimants, were colaborers, employée! In the flrst instance by Saltz, the sub- 
lessee who was in charge of the work. They afterwards contiuued working 
nnder the superintendeney of one Andrich, who then had charge of the work. 
Thèse laborers, when they entered iuto the empUiyment of the sublessees, 
were told nbthiug as to the lease under which Saltz aiid the others were work- 
ing. They flrst knew that thelr employers were Itiynien after Saitz left the 
daim on August 29, 1904. They continued to work under Andrich, who had 
acquired the interests of Clyne and Lung^'ich. The work which they did was 
to construct a 1,400-foot ditch and flume and to timber shafts and to make 
tunnels and cross-drlfts. Duriug ail the time whiie the appellee and his 
colaborers were engaged in working on the claim, the appellant was in and 
about the property and saw tliem working. lie gave them no notice or Inti- 
mation that he disclaimed responsibility for any liens that might arise un- 
der the law. The appellant attempted to show that the appellee and his as- 
signors had entered Into an ari'angement with the appellant and Andrich 
to take a lease with the latter, and In considération thereof to release ail 
claims against the property ; but the weight of the évidence is that no lease 
was given to the lien claimants, but that when they told him they had no 
mouey the appellant urged them to go on and get something ont of the 
ground, if they. could before it froze. In order topay their wages., This they 
did, and they succeeded in having two cleanups withiu four or flve days be- 
fore the freezeup, in which they realized some ifôô apiece. Of the amount 
they had taken out, $100 was paid to the appellant, who claimed It as a 
royalty ; biit, when the men denied his riglit to royalty, he Informed them 
that he was going tQ use It to pay one of the men who worked there. This 
occurred about September 24th or 2,5th, after which the laborers abandoned 
the claim, and fl'ed their liens, creditlng the ?55 as paid to each thereon. 
There was a conflict In the évidence on the question of working the ground 
after Saitz left, but the court found that the appellee and his assignors work- 
ed for the sublessees under the superintendence of Saitz, with the assent 
and knowledge o£ the appellant after Saltz and Andrich had assumed control. 
A decree was entered sustaining and foreclosing the liens. 

The provisions of the Civil Code of Alaska applicable ^to the case are the 
foDowIng: 

"Sec. 262. Every mechanic, artisan, machinist, builder contractor, lumber 
merchant, laborer, teamster, draymau, and other persons performing labor 
upon or furnishing material, of any kiud to be used In the construction, 
development, altération or repalr, either in whole or in part, of any building, 
wharf, bridge, flume, mine, tunnel, fence, machinery, or aqueduct, or any 
structure or superstructure shall bave a lien upon the same for the work or 
labor done or material furuished at the Instance of the owner of the building 
or other improvement or his agent; and every contractor, subcontractor, 
architect, builder, or other person having charge of the construction, altéra- 
tion or repair, in whole or in part, of any building or other Improvement as 
aforesald shall be held to be the agent of the owner for the purposes of this 
Codé. 

"Sec. 263. The land upon which any building or other Improvement as 
aforesald shall be constructed, together with a convenlent space about the 
same, or so mueh as may be required for the convenlent use and occupation 
thereof (to be determlned by the .iudgment of the court at the tlme of the 
foreclosure of such lien), and the mine on which the labor was performed or 
for which the material was furnlshed shall also be subject to the liens ereated 
by this Code if, at the time the work was commeuced or the materlals for 
the same had been comnienced to be furnished, the land belonged to the per- 
son who caused the building or other Improvement to be constructed, altered, 
or repalred; but if such person ovmed less than a fee-simple estate in such 
land, then only his interest thereln shall be subject to such lien ; and In case 
such Interest shall be a leasehold Interest, and the holder thereof sliall hâve 
forfelted his rlghts thereto, the purehaser of such building or Improvement 
and leasehold term, or so much thereof as remains unexplred at any sale 
under the provisions of this Code, shall be held to be the assignée of such lease- 
hold term, and as such shall be entltled to pay the lessor ail arrears of rent 
or other money and costs due undec the lease, unless the lessor shall hâve 
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regained possession of the land and property, or obtained .indûment for the 
possession thereof, prior to the commencement of the coustruetiou, altération, 
or repair of the building or other improvemeut thereof; in which event the 
purchaser shall hâve the right only to remove the building or other iuiprove- 
ment within thirty days after he shall hâve purehased the sanie; and the 
owner of the land shall reçoive the rent due him, payable out of the proceeds 
of the sale, aecording to the terms of the lease, down to the time of such re- 
moval." 

"See. 265. Every building or other improvement mentioned in section two 
hundred and sixty-two, constructed upon any lands with the lînowledge of 
the owner or the person having or claiming any interest thereiu, shall be 
held to hâve been constructed at the instance of such owner or person having 
or claiming any interest tlierein ; and the interest owned or claimed shall be 
subject to any lien filed in accordance with the provisions of this Code, unless 
such owner or person having or claiming an interest therein shall, within 
three days after he shall hâve obtained knowledge of the construction, altéra-- 
tlon or repair, give notice that he will not be responsible for the same, by 
posting a notice in writing to that effect in sonie conspicuous place upon the 
land, or upon the building or other improvement situated thereon." 

T. C. West, Fernand de Journel, and H. J. Miller, for appellant. 
John L. McGinn, Martin L,. Sullivan, Campbell, Metson, Drew, 
Oatman & McKenzie, and E. H. Ryan, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
principal ; question hère presented is whether a laborer's lien created 
by the Alaskan Code extends to and binds the interest of the owner 
of a mining claim for improvements made thereon under the direc- 
tion of a lessee with the owner's knowledge, and in the absence of a 
disclaimer of responsibility by the latter. By section 262, it is pro- 
vided that one who performs labor or furnishes material for con- 
struction or development of a building, mine, etc., shall hâve a lien 
thereon for work done or material furnished at the instance of the 
owner of the building or other improvement, and that every contract- 
or, subcontractor, architect, builder, or other person having charge 
of such construction shall be held to be the agent of the owner. The 
object of section 263 is to déclare to what land the lien shall extend, 
and it provides for a lien on a leasehold interest in cases wliere the 
lessee causes the work to be done, and the lessor has no knowledge 
that it is being done. Section 265 relates to cases where the owner, 
having such knowledge, fails to give notice that he will not be re- 
sponsible therefor, and it applies as well to property under lease to 
another as to property not leased. It refers by its terms to section 
262, and déclares that there shall be a lien on the mine or improve- 
ment therein referred to if the owner, being aware of the work, fails 
to notify the laborer that he will not be responsible. In other words, 
thèse three sections, construed together, mean that the person in 
charge of the work shall prima facie be deemed to be the agent of 
the owner, and the property of the latter shall be charged with the 
lien under the express provisions of section 262 ; that, if the person 
in charge is not in fact such agent, the interest of the owner shall, 
nevertheless, be liable for the improvement if it is constructed with 
his knowledge, and he fails to post the required notice disclaiming 
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responsibility ; and that, if the work is done for a lessee of the 
property, liability is confined to the leasehold estate, if the owner had 
not knowledge of the construction of the improvement, or if, having 
such knowledge, he gave notice that he would not be responsible. 
Such a construction gives effect to ail the provisions of the law, and 
is the construction given to similar statutes in California, Nevada, 
and Oregon. West Coast Lumber Co. v. Newkirk, 80 Cal. 275, 23 
Pac. 231 ; Title Guarantee & Trust Co. v. Wrenn, 35 Or. 62, 56 Pacr 
271, 76 Am. St. Rep. 454; Cross v. Tscharnig, 27 Or. 49, 39 Pac. 
540; Gould v. Wise, 18 Nev. 253, 3 Pac. 30. 

It 15 assigned as error that the court refused to permit the appel- 
lant to amend his answer by adding thereto the allégation that Clyne, 
• Runner, Lungvich, and Saitz were necessary parties to the final dé- 
termination of the suit. This application was made when the cause 
came on for trial on November 8, 1906. The appellee objected to 
the amendment for the reason that it had not been suggested when 
the pleadings were made up, and for the further reason that the ad- 
ditional parties so named in the application were then out of the juris- 
diction of the court and could not be served. The complaint had been 
filed on February 21, 1906, and the answer had been interposed on 
August 16th. While the persons so named in the application would 
hâve been proper parties to the suit, they were not necessary parties 
to the détermination of the primary question involved therein, which 
was whether the interest of the appellant in the mining claim should 
be charged with the liens. There was no abuse of the discrétion 
lodged in the trial court, therefore, in denying the application made 
so late and after the additional parties so suggested had left the juris- 
diction of the court and could not be served. 

Error is assigned to the allowance of attorney's fées to the ap- 
pellee in the judgment in the court below. Section 270 of the Civil 
Code of Alaska (Act Cong. June 6, 1900, c 786, 31 Stat. 536) pro- 
vides that, in ail suits to enforce such liens, the court, on entering 
judgment for the plaintifï, shall allow as part of the costs ail moneys 
paid for the filing and recording of the lien, and also a reasonable 
amount as attorney's fées. It is contended that this provision for 
attorney's fées is unconstitutional. Counsel for the appellant cite 
the récent décision of the Suprême Court of California in Builders' 
Supply Depot v. O'Connor, 150 Cal. 265, 88 Pac. 982, in which that 
court held a similar provision of the statutes of California violative 
of the state Constitution, as well as of the fourteenth amendment 
to the fédéral Constitution, which guaranties to every person the 
equal protection of the laws. But in the présent case the fourteenth 
amendment has no application for its prohibitions are addressed to 
the States only. No state shall deny to "any person within its jurisdic- 
tion" the equal protection of the laws. The only obligation resting 
on the United States is to see that the states do not deny that right. 
Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835; United 
States V. Cruikshank, 92 U. S. 542, 23 L. Ed. 588. 

That such a statute is violative of state Constitutions has also been 
held in Randolph v. Supply Co., 106 Ala. 501, 17 South. 721, Davidson 
V. Jennings, 37 Colo. 187, 60 Pac. 354, 48 L. R. A. 340, 83 Am. St. Rep, 
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49, and Chair Co. v. Runnels, 77 Mich. 104, 43 N. W. 1006. But, the 
reverse has beeii held in Dell v. Marvin, 41 Fia. 221, 26 South. 
188, 45 L. R. A. 201, 79 Am. St. Rep. 171, Duckwall v. Jones, 156 
Ind. 682, 58 N. E. 1055, 60 N. E. 797, Robertson v. Moore, 10 
Idaho, 115, 77 Pac. 218, Littell v. Saulsberry, 40 Wash. 550, 82 
Pac. 909, Ivall v. Willis, 17 Wash. 645, 50 Pac. 467, Title Guaran- 
tee & Trust Co. v. Wrenn, 35 Or. 62, 56 Pac. 271, 76 Am. St. Rep. 
454, Wortman v. Kleinschmidt, 12 Mont. 316, 30 Pac. 280, and Vo- 
gel V. Pekoc, 157 111. 339, 42 N. E. 386, 30 L. R. A. 491. In Guif, 
Colorado & Santé Fé Ry. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 
41 E. Ed. 666, the Suprême Court held unconstitutional a state stat- 
ute allowing attorney's fées in certain cases of suits for personal 
services rendered to railroad companies, or for damages for over- 
charges on freight or claims for stock killed or înjured by any rail- 
road company, on the ground that such a statute opérâtes to deny the 
railroad company the equal protection of the law, in that it requires 
them to pay in certain cases attorney's fées to the parties success- 
fully suing them, while it gives to them no like or corresponding 
benefit. But in the opinion in that case the court had in mind the 
policy of state législation for the protection of laborers' liens, and to 
distinguish the case under considération from such a case said: 

"Statutes hâve been sustained giving spécial protection to the claims of 
laborers and mechanics, but no such idea underlles this législation. It does 
not aim to protect the laborer or the mechanic alone, for its benefits are 
conferred upon every indivldual in the state, rich or poor, high or lovv, who 
has a claim of the character described. It is not a statute for the protection 
of partlcular classes of individuals supposed to need protection, but for the 
punishment of certain corporations on account of their delinquency." 

It is the purpose of the lien law to secure "priority of payment of 
the price and value of work performed and materials furnished in 
erecting and repairing a building or other structure." Van Stone v. 
Stillwell & Bierce Mfg. Co., 142 U. S. 136, 12 Sup. Ct. 181, 35 L. 
Ed. 961. In harmony with this purpose and with the above-quoted 
utterance of the Suprême Court in Gulf, Colorado & Santa Fé Ry. 
v. Ellis, Congress has provided for the protection of the lien claimant 
by authorizing the court to allow him a reasonable attorney's fee in 
case the payment of his lien is unsuccessfully resisted. We find no 
ground for saying that such a law is unconstitutional. 

It is contended that a portion of the work for which the liens were 
claimed was work for which no lien attaches under the law. It ap- 
peared that ail of the men were hired at the usual rate of employ- 
ment, which was $5 a day and board. One of them devoted a por- 
tion of his time to cooking for himself and the others, and the re- 
mainder of his time to work on the shafts and tunnels. It is urged, 
under the authority of McCormick v. Eos Angeles City Water Co. 
et al., 40 Cal. 185, that for the time so devoted to cooking there could 
be no lien on the mining claim. We think the facts in the présent 
case distinguish it from the case so cited. In that case, the cook was 
employed by one who had a contract to do a spécifie work for an 
agreed sum, and there was ground for holding that the expense of 
the cooking was not chargeable against the property. In the présent 
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case, men were hired to work on the premises for a fixed price and 
their board. If they had been obliged to employ another to do their 
côoking, it .is évident that it wouM hâve been necessary to increase 
their wages by the amount of the expense so incurred. The mining 
property received the benefit therefore of ail the work done by ail 
the men, and, in the theory of the lien law, the value of the mining 
property was enhanced by the whole thereof. In Young v. French, 
35 Wis. 111, and Winslow et al. v. Urquhart, 39 Wis. 261, it was 
held that one who cooks for the men at work on logs, under a logging 
contract, is entitled to a lien for his wages under a statute which gives 
to evefy person who shall furnish any supplies or do or perform any 
laboror services, in cutting, felling, or hauling logs or timber, a lien 
on them for the amount due therefor. In Lybrandt v. Eberly, 36 Pa. 
347, it was. held that, if a mechanic engages hands at a certain sum per 
diem and their board, hemayinclude in his lien the boarding of the 
workmen^ and the same was held in Bangs v. Berg, 82 lowa, 350, 48 
N. W. 90, whereit was a part' of the contract that the owner of the 
preperty -to be improved should board the hands and team engaged 
in' the worfcl '■ : ' 

Without mèrit, also, is the contention that the lien claimants should 
hâve nodien for the time arid labor devoted to cleaning up and v^'ashing 
the gold tçil^en out of the mine. Tliis was labor done.upon the mine 
within the meaning of section 363. 

The decree isafiSrmed. 



ïn re McOREA. 
(Circuit (jourt of AtJpeals, Second Circuit. Aprîl 14, 1908.) 
No. 204. , 
1. Bankbxjptcy— Geounds for REnfusiNG DjsciiAEGE — FAiLupE TO Keep 

BOOKS. 

Wlien a bankriipt was an employé and not engagea In any business of 
his own, his ïailure to keep books showing his iJnanclal condition does not 
; indicate a fraudulent intent whlch justifies tbe refusai of his discharge. 
2; • Same— Making False OàtH. ■ 

The faet alone that a hankrupt falled to sehedule an iiïterest In the 
estate of his deceased father is not ne'cessarily attrlbutable to a fraudu- 
lent intent, so as to justify the refusai of a discharge on the ground of 
his making a false oath in verifying his schedules, when by the will of 
his father the property was left in trust; and the question whether or not 
the bankrupt had an interest thereln which was transférable was in- 
volved.and he, moreover, claimed to hâve transferred ail of his interest 
In the estate to his wlf e whlle solvant. 

3. Same. 

A bankrupt is not guilty of making a false oath because lie omits from 
his sworn sehedule secUrlties whlch are worthless. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Appeal from an order of the District Court, denying the application 
of a bankrupt for his discharge. 
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John R. Keeler, for appellant. 
George B. Draper, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. Augustine L. McCrea, having been ad- 
judicated a bankrupt, applied in due season for his discharge. A cred- 
itor objected upon the foUowing gicmnds : (1) That the bankrupt had 
committed an offense punishable by imprisonment under the bank- 
ruptcy law in knowingly and fraudulently mailing a false oath. (2) 
Tliat he had fraudulently destroyed, concealed, and failed to keep rec- 
ords or Books of account. (3) That he had failed to obey a lawful or- 
der of the référée for the production of bocks and papers. The Dis- 
trict Court referred the matter to a spécial master, who reported that 
the créditer had failed to sustain his objections, and that the bank- 
rupt was entitled to his discharge. The court, however, declined to 
confirm this report, sustained the creditor's objections, and denied the 
discharge. The bankrupt was entitled to his discharge as a matter 
of right, unless debarred upon one of the statutory grounds specified by 
the créditer. We will consider thèse grounds in their inverse order. 

It is charged that the bankrupt disobeyed an order of the référée 
requiring him to produce certain books and papers. He produced some 
papers, and explained that others were lost or had been destroyed in a 
fire. He was not proceeded against for contempt, and the spécial mas- 
ter, who was also the référée issuing the order, was apparently satisfied 
that his explanation was correct, and found that he did not disobey 
the order. Upon an examination of the record we reach no différent 
conclusion. While the attitude of the bankrupt upon his examination 
was the opposite of that of a frank witness, a finding that he inten- 
tionally violated the referee's order would be unwarranted. 

The next objection to the discharge was that the bankrupt fraudur 
lently concealed and failed to keep books of account showing his finan- 
cial condition. There was no évidence that the bankrupt concealed any 
books for it did not appear that he kept any. He was the superintend- 
ent of a mine. His personal business did not require the keeping of 
books. His failure to keep them indicated no fraudulent intent. 

The real question in the case, then, is raised by the first objection — 
whether the bankrupt was guilty of an offense under the bankruptcy 
law. The offense charged was that of making a false oath with re- 
spect to his property. The objecting creditor claimed that he know- 
ingly and fraudulently withheld f rom his schedule of assets two items : 
(1) His interest in his father's estate. (2) His stock in the Standard 
Pyrites Company. The father of the bankrupt died in 1898, leaving a 
will in which he left his property in trust during the lives of the trus- 
tées. After providing' for certain payments from the income to the 
testator's wife and daughter, the will directed the division of the re- 
maining income among his children, including the bankrupt. Upon 
the death of either the wife or daughter during the existence of the 
trust the remainder income is increased. The will further provides 
that, upon the termination of the trust, the principal estate shall be 
divided among the children then living and the issue of deceased chil- 
dren. There was no évidence concerning the value of the estate oi; 
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the income thereof, except that the bankrupt's wife had received in 
ihe aggregate $173 therefrom. The real estate described in the will 
was situated in New York. The inquiry, then, is whether this inter- 
est of the bankrupt was property which passed to the trustée in bank- 
ruptcy and which should bave been included in the schedule of as- 
sets, if not previously conveyed away. 

With respect to the principal estate there is ground for two con- 
tentions : (1) It may be urged that the right of the bankrupt to take 
was whoUy dépendent upon the contingency that he outhve the sur- 
viving trustée — that it cannot be determined until the death of the trus- 
tée who the remaindermen will be. Such an interest in many*jurisdic- 
tions would be held to be a mère contingent remainder and not "prop- 
ertv," the title of which vested in the bankrupt, within the meaning of 
tlie' bankruptcy law. See In re Twaddell (D. C.) 110 Fed. 147 ; In re 
Wetmore, 108 Fed. 5S3, 47 C. C. A. 477. (2) It may be contended 
that a devise of this character constitutes a vested and aliénable re- 
mainder subject to be defeated by the contingency that the bankrupt 
may not outlive the trustées. The New York décisions are controlling 
with respect to the title to said real estate, and, although by no means 
uniform, seem to support the second contention. See Re Hoadley (D. 
C.) 101 Fed. 233. Moreover, in applying thèse décisions, we are met 
by the further inquiry whether the provisions of the will constituted a 
gift or a direction to divide. It is unnecessary for us to décide thèse 
questions. For the purposes of this case it is sufïicient to point out 
their involved character. 

The bankrupt's interest in the income is of a less uncertain nature. 
This interest seems to be vested and aliénable. If not conveyed away, 
it undoubtedly should bave been included in the bankrupt's schedule. 
The bankrupt, however, claims that some years before the bankrupt- 
cy proceedings, and before the création of the debt due the object- 
ing creditor, he conveyed ail his interest in bis father's estate to his 
wife in considération of love and affection. He failed to produce the 
conveyance, and his testimony was insufficient to establish the due 
exécution and delivery of a légal conveyance. But, if certain interests 
in the estate of the bankrupt's father should hâve been included in the 
schedule of assets, it does not necessarily foUow that the bankrupt 
knowingly and fraudulently made a false oath when he verified the 
schedule which did not mention them. It was not obvions what inter- 
ests belonged to the bankrupt or that they vvere transférable. More- 
over, as we hâve pointed out, the bankrupt claims that he did not own 
those interests. Informality in the conveyance and its delivery might 
hâve rendered it illégal, and still not aflfect the bankrupt's good faith. 
That but very little income had ever been received did not affect the 
character of the interests as property, but did hâve a bearing upon the 
bankrupt's fraudulent intent. Taking into considération ail the testi- 
mony and ail the circumstances, we cannot say that the creditor bas 
clearly shown that the bankrupt fraudulently and knowingly made a 
false oath in not referring in his schedule to his interest in his father's 
estate. 

The following language quoted with approval by the Circuit Court 
of Appeals of the Third Circuit in Woods v. Little, 134 Fed. 332, 67 
C. C. A. 160, seems applicable hère: 
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"Witbout discussing In détail the particular facts and circumstances of this 
case, we are of opinion the fallure of tlie bankrupt to return in his schedule 
the interest complainett of is not iiecessarily attrlbiitable to a fraudulent pur- 
pose, Indeed, the question of whether he had such an interest as passed un- 
der the bankrupt law was not easy to solution. The question of his right to 
discharge is a close one, but, on the whole, we incline to the opinion a dis- 
charge should be granted." 

And as said in Re Wetmore (D. C.) 99 Fed. 703 : 

"The burden is upon the exceptant to prove the allégation of fraud to the 
satisfaction of the court, and this burden she has not sustained. The best 
that can be said about the testimony is that the existence of a fraudulent in- 
tent to conceal may be in doubt. But, consldering the technical nature of the 
arguments lu support of the propositions that tbe interest of the bankrupt 
under his father's will was a vested interest, and that he now dérives his title 
to the fund from that instrument and not from the will of his mother, the 
banlvrupt can hardly be chargea wlth fraudulent concealnient of his interest 
because he may not hâve understood its true légal paternity. Merely to omit 
property from his schedule of assets would rareiy be enough to prove a fraud- 
ulent intent on the part of the bankrupt." 

The further contention of the objecting créditer that the bankrupt 
made a false oath by verifying his schedule without including his 
shares in the Standard Pyrites Company requires little considération. 
While it appears that this stock stands in the name of the bankrupt, 
it also appears that it is pledged as collatéral, and that the property of 
the corporation has been disposed of upon the foreclosure of a chattel 
mortgage. There is nothing to show that this stock — and much more 
the bankrupt's equity in it — is of the slightest value. A bankrupt is 
not guilty of making a false oath when he omits from his svvorn sched- 
ule securities which are absolutely worthless. The language of Judge 
Coxe in Re Eaton (D. C.) 110 Fed. 733, applies : 

"There is nothing to show the value of the stock * • ♦ when the sched- 
ules were flled. It may hâve become utterly worthless at that time. It had 
been transferred to a trustée who was authorized to sell it to satisfy unpaid 
assessments. A receiver had been appointed of ail the bankrupt's property, 
Including the stock. * * * In thèse circumstances a perfectly honest man 
might bave thought that the stock was of no value and hâve forgotten to 
mention it In his schedules." 

See, also, Matter of Pearce, 21 Vt. 611, Fed. Cas. No. 10,873. 

We conclude, therefore, that the report of the spécial master who 
heard the witnesses and found that the créditer had failed to sustain 
his objections should hâve been confirmed by the court, and that the 
bankrupt should hâve received his discharge. 

Only the matter of costs remains to be considered. As already stated, 
the bankrupt was not a frank witness. If discharges were granted 
only as rewards to bankrupts who freely furnish information to their 
creditors, this bankrupt would be pre-eminently not entitled to one. 
Undoubtedly this attitude brought upon him the action of the Dis- 
trict Court; and, while we think the bankrupt entitled of right to his 
discharge and consequently set aside the action of the District Court, 
we are not inclined to require the objecting créditer to pay the costs 
of this appeal. 

The order of the District Court is reversed, without costs. 
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ELLIOTT T. OANAMAN PACIFIC RY. CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 190S.) 

No. 197. 

1. Masteb and Servant— Railboads—Deatii of Car Eepairek— Contkibu- 

TORY Négligence. 

Reeovery for the deatli of a car repairer liiioclvcd down and Ivilled by 
cars being sàunted against a car while he was testing part of its coupler 
is precluded on the ground of contributory négligence, wbere, wlien the 
accident occurred, lie was violating a rule tliat, when carij were being 
shunted, work sbould not be doue upon cars without first obtainiug per- 
mission of the foreman of the yard to put up a flag to indicate tbe work- 
man's présence under or about the car ; décèdent liaving kuown tbat 
sbunting was being done, and it not appearing tliat the rule had been 
previously vlolated. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. .34, Master and Serv- 
ant, §§ 759^775.] 

2. APPEAL— ReVIEW— INSUPFICIENT BiLL OP EXCEPTIONS. 

Wbenever a litigaut proposes to ask an appel late court to review tbe 
testimony and to détermine vk'hether there was any évidence to warrant 
a reeovery or to support a particular défense, be should cause a state- 
ment to he inserted in tbeJbill of exceptions sbowing afflrmatively tbat 
it contains ail the testimony that was heard or produced at the trial. In 
tlie absence of such a showing, an appellate court must présume. In aid 
of tbe verdict, that there was testimony to support it, and that it would so 
appear if ail the évidence had been incorporât ed into the record. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 2916, 2917.1 

In Error to the Circuit Court of the United States for the Dis- 
trict of Vermont. 
See .129 Fed. 163. 

This cause cornes liere upon a writ of error to review a .iudgment of the 
Circuit Court in favor of défendant in error, who was défendant below. The 
action was brought to recover for the deatb of plaintlff's intestate, a car re- 
pairer in the service of défendant, who was run over and killed by a car which 
he was inspecting at Richford Station, Vt. It is ebarged that tbe accident 
was caused by defendant's négligence. At the close of defendant's évidence 
the défendant moved the court to direct a verdict in its favor upon 10 separate 
grounds, which were set forth in a written notice. The court granted the mo- 
tion and directed a verdict in favor of défendant upon the ground tbat plain- 
tlff's Intestate was acting at the time of the injury complalned of in dis- 
obedience of the rules and instructions of the défendant, which disobedience 
directly contributed to the injury eomplained of, to wblch ruling plaintifC duly 
excepted. 

Max L. Powell, for plaintifï in error. 

F. E. Alfred and W. B. C. Sticlcney, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This cause was before this court (Ca- 
nadian Pacific R. W. v. EUiott, 137 Fed. 904, 70 C. C. A. 242) on a 
writ of error to review a former judgment in favor of the plaintiff, and 
the facts relevant to the questions now before us may be best set forth 
in excerpts from our former opinion: 

"Besirtcs tlic main line there are at liiebford several sidings nunibcred, re- 
spectlvfly, 1, 2, etc. A few minutes prior to tbe accident a tbrougb freigbt 
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train from îlontreal liad pulled into the yard. It was necessary to eut soiiio 
cars out of it. Two cars wliicli had beon in tlie middle of the froight train 
were flrst sent down slding No. 1 in charge of one Sears as rcar bralvoman. 
After they were brought to a standstill, he returned to the train, and flve cars 
loeated .1ust in front of the caboose were eut out and kicked back on the 
same siding. Sears rode those also, and they came with great force against 
the other two cars, driving them back a considérable distance. Deeeased and 
a car inspecter, Green, had been exainining a freight train which had drawn 
Into the yard on the next siding, Xo. 2. They had iinished that job, and 
were on their way back to the station to await the next job, when they drew 
near to the rear of two cars on siding No. 1. ElUott (the deeeased) suggested 
that they should test the 'Icnuckle' — a part of the coupling — of the rear car. 
Both of the men thereupon stepped in behind the car, wbere they would be 
hidden from the vlew of any one 'riding down' any cars moving towards them 
on siding No. 1. The testing of the knuekle Is an opération very quiclvly per:, . 
formed, but before they had flnished it the five cars struck the two, and, as the 
latter moved bacliward under the impact, deeeased was knocked down, run 
over, and kilied." 

It was contended by plaintiff that the accident was caused by Sears' 
improper handling of the five cars ; that he w^as not a proper, efficient, 
and compétent brakeman; and that défendant was neghgent in in- 
trusting such an opération to so incompétent a man. L'pon the for- 
mer appea:! the case was disposed of on tliat branch of it which dealt 
witli contentions of défendant that Elhott was himself guilty of nég- 
ligence which caused the accident. It appeared that for a considér- 
able time prier to August 10, 1901, the company's book of rules and 
régulations for the guidance of its employés contained rule 14, which 
provided that, when it was necessary "for car inspectors to work un- 
der a car," they must protect themselves by attaching to the car a red 
flag by day or a red light by night. This rule was on August 10, 1901, 
superseded by a new one which was substituted for it in a revised 
book of rules and which read as follows : 

"Rule 26. A blue flag by day and a bhie light by night, displayed at one ou 
botli ends of a car, engine, or train iudicate that wovkmen are uiulor or abont 
it. When thus protected it must not be coupled to or moved. Workmen wili 
display the blue signais and the sanie workmen are alone autUorized to romove 
them. Other cars niust not be plaeed on the same traek so as to intercept the 
View of the blue signais, without first notifying tlie worlimen." 

No subséquent change was made in the rule prior to the accident 
which happened August 7, 1902. Upon the occasion in question when 
Green and Elliott stepped in behind the car and proceeded to test the 
knuekle no flag was put upon the car. The survivor, Grccn. when 
asked, on this trial, why this was, replied that he, "couldn't tell why 
he didn'tput up a flag." 

Upon the former trial plaintiff undertook to prove that this rule had 
been so frequently and continuously disregarded, when merely the in- 
spection of a knuekle was involved, as to make it a dead letter and 
disobedience of it no ground for imputing contributory négligence. 
The court on the former trial left that question to the jury ujjon ail 
the évidence and the judgment in favor of plaintifï was reverscd, be- 
cause of error in the admission of évidence on that branch of the case. 
It will be observed that under the earlier rule the display of a signal 
was required only when car inspectors were at work under a car, 
while under the latter rule (20) such signais were called for when 
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workmen "are under or about it [the car]." The triai judge Iiad 
admitted a very great deal of testimony showing the practice in this 
yard for a time long anterior, not only to the accident, but also to the 
amendaient of the rule, and had sent it to the jury without any in- 
structions or caution that se much of it only was relevant as indicat- 
ed the practical construction put upon the amended rule. The judg- 
ment was reversed because "in our opinion there was not suffîcient tes- 
timony to take the case to the jury on any theory that rule 26 had 
been waived by the company, or had been so f requently disobeyed, with- 
out effort to enforce it, as to hâve become a dead letter which the de- 
ceased could disregard without assuming the risk resulting from his 
disobedience of its provisions." 

Upon the trial now under review the testimony on this branch of the 
case came in differently; and it is assigned as errer that the court did 
not leave the question as to waiver of the rule to the jury. It is also 
contended that the rule should not be construed to cover knuckle test- 
ing; and error is also charged in the exclusion of testimony showing 
the practice in the yard subséquent to the accident. The bill of ex- 
ceptions contains excerpts from the testimony accompanied with the 
statement that they "comprise ail the testimony on this point, and are 
not qualified by anything else in the évidence." "This point" is "as 
to a custom in the yard of testing knuckles without putting up a flag 
before the adoption of rule 2G." Although this statement as to the 
évidence would seem to warrant an inquiry by this court touching such 
assignments of error as are concerned with rule 26, it would be profit- 
less to enter into it, because the direction of the verdict was not based 
solely upon the violation of rule 26, but was based also upon the "vio- 
lation of one rule that there isn't the slightest évidence tending to show 
was ever violated in this yard," as the trial judge expressed it. 

The bill of exceptions contains this statement : 

"It appeared from the plaintifC's évidence, and was uncontradicted, that It 
was an established rule of the company that, when the shuntlng crew were 
at work shunting cars, no work should be done or attempted upon any of the 
cars without first obtainlng permission of the foremau of the yard to put up 
the flag, and this rule applied to the two cars on siding No. 1 by the move- 
ment of which the plaintifC's intestate lost his life. There was no évidence 
that this rule had ever been violated, except on the occasion of the accident 
to Elliott." 

In so much of the évidence as has been included in the bill of excep- 
tions there is testimony warranting the conclusion, expressed by the 
judge in disposing of the case, that "the shunting crew was out there 
and both thèse men [Elliott and Green] knew it." Upon this state of 
facts the direction of a verdict for the défendant was not error. 

Plaintiff in her brief — referring to the above quotation from the bill 
of exceptions as to uncontradicted évidence of an established rule of 
the company forbidding any work on a car when the shunting crew 
was at work — quotes the statement of one witness that it was not cus- 
tomary in the yard for inspectors, when about to test a knuckle, to go 
to the yard foreman and ask leave to put up a flag. But there are no 
excerpts of testimony bearing on this shunting rule, or custom, and no 
statement that ail the testimony on this point of the case is contained 
in the record. Moreover, an examination of the whole bill of excep- 
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tions shows that it does not contain ail the évidence. In which re- 
spect this case differs from Gunnison Co. v. Rollins, 173 U. S. 263, 19 
Sup. Ct. 390, 43 L. Ed. 689. The rule is well settled that : 

"Whenever a litigant proposes to ask an appellate court to review the tes- 
timony and to détermine whether there was any évidence to warrant a re- 
covery or to support a particular défense, he should cause a statement to be 
Inserted In the blll of exceptions showing aflftrmatively that it contains ail 
the testimony that was heard or produced at the trial. In the absence of such 
a showing an appellate court must présume, In aid of the verdict, that there 
was testimony to support it, and that it would so appear if ail the évidence 
had been incorporated into the record." Taylor-Craig Corp. v. Hage, 69 Fed. 
581, 16 C. C. A. 339; U S. Mutual Ace. Co. v. Robinson, 36 V. S. App. 690, 
74 Fed. 10, 20 C. C. A. 262. . 

Without ail the testimony on those points before us, we cannot tell 
whether or not the trial judge erred in holding that the deceased met 
his death by reason of his failure to obey a rule, which forbade him 
to manipulate the knuckles of cars with which a shunting crew was 
at work, which rule had never been violated before this accident, and 
that deceased knew the crew was at work when he disobeyed the rule. 
If he did not err in so holding, his conclusion that the accident hap- 
pened through contributory négligence of the deceased is fully war- 
ranted. 

Ail other exceptions relate to admission or rejection of testimony 
bearing on the defendant's négligence and need not be discussed. The 
judgment is affirmed. 



SULLIVAN V. UNITED STAÏES. 
(Circuit Court of Appeals, First Circuit. April S, 1908.) 

No. 729. 

1. Peejuby—Teial— Evidence. 

On the trial of a défendant, charged with false swearing In a proceed- 
Ing for the naturalization of an alien, in giving false testimony as to the 
length of time the applicant had been in the United States, the ship's 
manifest, showing the date of his entry, is admissible in évidence to es- 
tablish such fact, on proper proof of identity. 

2. SAME— SUFFIOIENCY OF EVIDENCE— DOCUMEXTAKY EVIDENCE. 

On the trial of a défendant for perjury in falsely testifying that he had 
known an applicant for naturalisation for flve years jirior to the hearing, 
during which time he had been a résident of the United States, a ship's 
manifest, showing that the applicant arrived in this country as an alien 
less than flve years prior to the proceeding, and that in answer to a ques- 
tion propounded by the ship's otHcers at the port of émigration he stated, 
not under oath, that he had never been in the United States, is Insuffi- 
cient alone to warrant a conviction. 

Lowell, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Harvey H. Pratt (James E. Cotter and Joseph P. Fagan, on the 
brief), for plaintiiï in error. 

William H. Lewis, Asst. U. S. Atty., and Asa P. French, U. S. Atty. 
Before COLT, PUTNAM, and LOWELL, Circuit Judges. 
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COLT, Circuit Judge. The plaintiff in error, herein called the de- 
fendant, was convicted under Rev. St. § 5392 (U. S. Comp. St. 1901, 
p. 3653), of false swearing in a proceeding for the naturaHzation of 
one Molloy. The false swearing charged in the indictment consisted of 
the defendant's testimony that he had known Molloy for over five 
years next preceding the hearing in Molloy's case, during which 
time Molloy had resided at Boston. To certain ruHngs of the court 
below the défendant excepted, and he has prosecuted a writ of 
error to this court. 

The defendant's motion to quash was overruled by the Circuit 
Court, and the défendant excepted. In Betts v. United States, 132 
Fed. 228, 231, 65 C. C. A. 452, 455, this court said : 

"The law Is settled that, witli exceptional cases, where the fédéral courts 
hâve conformed themselves to the ancient local practice, error does not llo 
to the overruUng of such a motion." 

Passing by the question, however, whether this motion to quash 
could be properly raised by the bill of exceptions, we think the motion 
was rightly overruled. 

The defendant's exceptions to the introduction of évidence must also 
be overruled. There was nO évidence of his duress, such as to exclude,- 
what he said to O'Neil, Waters, and Burke. The manifest of alien 
passengers-was admissible. Mcinerney v. United States, 143 Fed. 721), 
74 C. C. A. 655. There was évidence of the identity of Molloy, the 
passenger, with Molloy, the applicant for nattiralization. No objection 
was made to the foundation laid by the government for the testimony 
of Burke concerning the certificate of naturalization seen by him in 
Molloy's possession. Had objection been taken, the defect, if any ex- 
isted, might hâve been cured. 

The only substantial question in the case is presented by the defend- 
ant's first and sixth requests for instruction, viz. : 

"(1) lîpon ail the évidence in the case the défendant is entitled to an ac- 
quittai." 

"(6) It is not enough to conviet tlie défendant if the Jury believe the state- 
ments In the manifest to be true. The government must présent anotlier wit- 
ness or satisfactory corroborative évidence to tlie efCect that the évidence glven 
by the dcfendaut in the naturalization proceedings was false." 

The court refused to give thèse instructions, and the défendant duly 
excepted to the refusai, which he has assigned in his ninth assignment 
of errors. 

The real question hère presented is whether, under the rule of évi- 
dence in perjury cases, the manifest of itself was sufficient évidence 
to warrant the jury in finding a conviction of perjury. 

Concerning the rule of évidence in perjury cases, and the reason up- 
on which the rule is based, it is said : 

"Presumption is ever to be niade-ln favor of innocence, and the oath of the 
party will hâve a regard paid to it till dlsproved. Therefore, to conviet a 
man of perjur,y, a probable or crédible évidence is not euough ; but it must 
be a strong and cleàr évidence, and more numerous than the évidence glvcii 
for the défendant, for else it is only oath against oath." Vin. 16 (K) 328 ; The 
Queen v. Muscot, 10 Mod. 193 ; United States v. AVood, 14 Pet. 4,'50, 438, 10 
L. Ed. 527; Roscoe's Oriminal Evidence (12th Ed.) p. 735; Kegina v. ïatcs, 
Car. & Mar. 132. 
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The essence of the rule is that strong and clear proof is required 
to disprove the defendant's oath. The courts hâve always recog- 
nized the justice of the rule The Suprême Court says : 

"It is a right rule, l'omicled upon tbat principle of natural Justice, wliieli 
will not permit one of two persons, both gpeiikiug uiider the sanction of an 
oatli, and presumptlvely entitled to tlie same crédit, to convict tlie otlier of 
false swearing, particularly when punisliment is to foUow." United States 
V. Wood, supra. 

Under the rule, the proof sufficient to warrant conviction in a 
perjury case must be either (1) the testimony of two witnesses 
contradicting the defendant's oath, or (2) the testimony of one wit- 
ness and corroborating circumstances, or (3) documentary proof 
which IS equally strong and convincing. 

In United States v. Wood the court considered that the documen- 
tary proofs m the form of the defendant's letters were proofs "équiv- 
alent to the end intended to be accomphshed by the rule," and that 
the rule should not be so applied as to "exclude ail other testi- 
mony as strong and conclusive as that which the rule requires." 

In cases where oral testnnony is ofïered to prove the perjury, 
corroborative évidence is required. In cases where documentary 
évidence is ofïered to prove the perjury, corroborative évidence is 
not required ; but the documentary évidence must be as strong and 
convincing as where oral testimony is relied upon. 

In the case at bar the documentary évidence offered to contradict 
the defendant's oath was the manifest. 

Respecting this manifest Benjamin F. Maricle, a statistician em- 
ployed in the inspector's department of the Immigration Bureau, tes- 
tifîed as foUows: 

"The lists or manlfests were made up by various employés of the steamship 
Company at the point of embarlîatiou from Information furnisUed them by the 
emlgrants. Thèse manifesta are delivered to the inspector at the port of ar- 
rivai, and are taken by him or his deputy, who examines the immigrant. If 
the answers of the Immigrant correspond suhstantially to the information 
given by him to the ofïicers of the steamship company at the port of departure, 
and recorded by this officiai there, the alien is permltted to land. The resuit 
of this examinatlon is checked on the manifest in red inlc, and any change or 
diserepancies noted in the same manner. Thèse manifests are then bound and 
kept in the office of the immigration officiais at Boston. Thèse manifests are 
the only records of the landing of aliens in our office. During tlie voyage the 
steamship's purser checks off the names appearing on the list while making 
an examination for the purpose of seeing if the persons named in the manifest 
are on board. After this is completed the master of the ship makes oath to 
the fact that he bas a given number bf aliens on board, this oath being record- 
ed on the manifest. The ship's surgeon also certifies to the condition of health 
of the alien passengers." 

The manifest contains 22 questions which are asked each immi- 
grant. Thèse questions relate to name, âge, and calling, nationality, 
etc. Question 15 reads as follows : "Whether ever before in the 
United States; and, if so, when and where?" To this question, as 
appears by the manifest, Molloy answered, "No." 

The false swearing charged in the indictment, as we hâve already 
stated, consisted of the defendant's testimony that he had known 
Molloy for over five years next preceding the hearing in MoUoy's 
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naturalization case, during which time Molloy had resided in Boston; 
and the only évidence in contradiction of the defendant's oath is 
the answer made by Molloy in the manifest to the question whether 
he was ever before in the United States. An answer by a third 
party, net under oath, in a document of this kind, is manifestly in- 
sufficient under the rule to warrant a conviction of perjury. 
And hère again we may refer to United States v. Wood : 

"It must be conceded no case bas yet occurred in our own or in tLe Eiiglîsh 
courts wliere a conviction for perjury lias been bad witbout a witness speak- 
ing to the corpus delicti of tbe défendant, except in a case of contradictory 
oaths by tbe same person ; but it is exactly in tbe principle of tbe exception, 
Wbich is by every one admitted to be sound law, tbat this court bas found its 
way to the conclusion that cases may oecur when the évidence cornes so dlrect- 
ly from tne défendant that the perjury may be proved witbout tbe aid of a 
living witness." 

"IR Avbat cases may a living witness to the corpus delicti of a défendant be 
dispensed with, and documentary or written testimony be relied upon to convict? 
We answer: To ail such wbere a person is charged with a perjury, directly 
disproved by documentary or written testimony springing from himself, 
with circumstances showing the corrupt Intent , in cases wbere the perjury 
charged is contradicted by a public record, proved to hâve been well known to 
the défendant wben he took the oath, tbe oath only being proved to bave beeii 
taken ; In cases wbere a party is charged wàth taking an oath, contrary to 
what he must necessarily bave known to be tbe truth, and the false swearing 
can be proved by bis own letters, relating to tbe fact sworn to ; or by other 
written testimony existlng and being found in the possession of a défendant, 
and wbich bas been treated by hlm as eontaining évidence of tbe fact reelted 
in it." 

We do net think that the above examples from United States v. 
Wood were intended to be exclusive, but are given rather as illustra- 
tions. The whole spirit and reasoning of the opinion in that case is 
simply to the effect that when documentai-y évidence is relied upon in 
perjury cases it must be of a strong and convincing character, such as 
is required where the proof is by oral testimony. 

The judgment of the District Court and the verdict therein are set 
aside, and the case is remanded to that court for further proceedings 
in conformity with this opinion. 

LOWËLL, Circuit Judge (dissenting). If the court had set aside 
the verdict of guilty because a majority of the judges deemed the évi- 
dence in this case insufficient to warrant the verdict under the rules ap- 
plicable generally to criminal trials, I should hâve acquiesced in that 
judgment upon a simple question of fact. But the opinion of the ma- 
jority is based upon a rule of law applicable only to trials for perjury 
and the like offenses. Our difiference, therefore, appears to me im- 
portant enough to justify an expressed dissent. 

A rule which requires for conviction of perjury an artificial weight 
of testimony has strong authority. Ordinarily a jury may convict a 
défendant if the admissible évidence satisfies ail the jurors of his guilt 
beyond a reasonable doubt. Upon an indictment for perjury, the un- 
supported oral testimony of one witness has been deemed insufficient, 
however completely it may convince the jury. This perjury rule, as 
it may be called, is not based upon an exceptional danger of unjust 
conviction. It is not analogous to the rule which requires the corrob- 
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oration of an accomplice because of the suspicion which properly 
attaches to an accomplice's testimony. The défendant accused of per- 
jury is protected, not because of the inhérent wealcness of the testi- 
mony against him, but because of the artificial sanctity attached under 
the circumstances to his own oath. In other cases the jurors may ac- 
cept the oath of a single witness against the défendant, or against 
the defendant's oath, if they beUeve the former is telling the truth. 

The historical origin of the perjury rule is set out in Wigmore's 
Evidence, §§ 2033, 3040. It was borrowed, perhaps unwittingly, 
from the civil and ecclesiastical law as practiced in the Court of Star 
Chamber. The numerical estimation of testimony prevailed generally 
in those Systems of law upon which the Star Chamber modeled its 
practice. To convict an accused in that court by oral testimony alone, 
there must be two witnesses testifying against him. The two-witness 
rule applied to ail trials in which oral testimony was reHed upon. 
When an advancing civilization brought the accused to trial before à 
trained judge, instead of a popular gathering, the formulary trials of 
primitive law — the ordeal, the duel, the compurgation — were naturally 
replaced by a System which graded the value of presumptions and of 
human testimony according to a scale based upon supposed reason 
and observation. The System was elaborate, even attaching to the wit- 
ness' rank in society a graded credibility. The System was inhérent 
in the nature of the tribunal. The expert judge, according to civil 
or ecclesiastical law, determined issues both of law and fact. His déci- 
sions concerning the former must be reconcilable with each other, and 
he sought to explain his judgments, written or oral, according to rules 
of gênerai application. To formulate thèse rules was part of his 
duty. By analogy he did the like concerning issues of fact. In the 
search for gênerai rules applicable hère, the trained civilian and can- 
onist judges elaborated a Theory of Proofs by which they were en- 
abled to décide issues of fact without the formation of a plain man's 
opinion thereupon in each case, but solely by weighing presumptions 
and testimony according to an artificial standard. Esmein, Hist. Proc. 
Crim. 260. 

How complicated the standard became the treatises show. So dif- 
ficult is it to convict a guilty man according to any Theory of Proofs 
that the courts resorted to confession induced bv torture. See St. 
38 Hen. VIII, c. 15. The Star Chamber, by the' like necessity, fol- 
lowed their example. Even in the Court of Chancery, where the 
judge for the most part décides issues of fact like a common-law 
jury — i. e., according to his actual belief derived from the testimony 
given in each case — yet there survive from the ecclesiastical procédure 
certain presumptions and artificial rules of évidence. 52 Am. Law 
Reg. 537 ; McCullough v. Barr, 145 Pa. 459, 22 Atl. 962. 

The System of jurv trials, as practiced at common law, is the op- 
posite of ail this. When a défendant put himself upon the country, 
instead of staking his case upon one of the formulary modes of trial, 
he took the judgment of the plain men of his neighborhood concern- 
ing his guilt or innocence. If they believed him guilty, they convict- 
ed him; otherwise, they acquitted him. Before them torture was im- 
possible. They justified their verdict by no statement of their rea- 
161 F.— 17 
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sons. In determining the issues of fact, they themselves were once the 
witnesses. While they niay not now détermine an issue without the 
évidence of others giVen thereupon, yet in reaching their décision they 
follow the methods of judgment whicli they Use in reaching the dé- 
cisions needed in their everyday lives. They are not required invari- 
ably to prefer one kind of évidence to another, nor are they bound to 
accept or reject évidence according to the number of witnesses who 
unité m it. In theory, at least, the jurors accept or reject the testimony 
submitted to them only because they believe or disbelieve it. See the 
Krench Code of Brumaire, art. 343; Esmein,'545. If, as is not im- 
probable, some jurors resort in practice to the numerical system of 
weighing testimony, the method of jury trials prevents this occasional 
resort from hardening into a rule. Statutes hâve been passed which 
require some application of the numerical System m certain cases ; but 
they are not numerous, and are now unlikely to increase. 

The original requirement of two witnesses for a conviction of per- 
jury has been so modified in the courts of common law that a con- 
viction may now be had if the oral testimony of one witness can find 
any material and extraneous support. Though thèse modifications 
hâve rendered the perjury rule the more ànomalous, yet the insuffi- 
ciency of the oral testimony of a single wimess is too firmly estab- 
lished for this court to support a conviction thereupon. In the case 
at bar the défendant seeks to extend the perjury rule to the contradic- 
tion of the défendant by documentary évidence. That a conviction may 
be sustained by purely documentary évidence was settled in United 
States V. Wood. The qualifications stated in the opinion in that case, 
as is said by the majority of this court, were not intended to be ex- 
clusive, but were given rather as illustrations. An example will suf- 
fice to show that this is true. Let us suppose that a witness, being 
required to give secondary évidence of the contents of a written in- 
strument, has testified that the instrument contained certain expres- 
sions. On his trial for perjury he is contradicted by the document 
itself, which is without the expressions to which he has testified. The 
case is not within the qualifications of United States v. Wood; but 
the single pièce of documentary évidence affords a contradiction of the 
défendant so strong and clear as to be absolutely conclusive. Its cor- 
roboration would be impertinent. 

The majority of the court say that: 

"The only évidence In contradiction of tlie defendant's oath is the answér 
made by Molloy in the manifest to the question whether he was ever before 
in the United States. An answer by a third party, not under oath, In a docu- 
ment of this kind, is manifestly insufficient under the rule to warrant a con- 
viction of perjury." 

With due déférence, I am of opinion that the manifest is much more 
than the answer of a third party not under oath. The defendant's oath 
to be contradicted was : 

"That he had known Molloy for over five ye^rs next preceding the hearing 
in Molloy's case, durlng which time Molloy resided iii Boston." 

The manifest shows, not merely that Molloy stated that he came 
first to Boston less than five years before the defendant's oath, but it 
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shows, further, tliat the proper officer prepared the manifest with Mol- 
loy présent before him at some place outside the United States, and 
iinder circumstances which made it nearly or quite impossible that 
Molloy should hâve lived in Boston throughout the five years which the 
défendant had sworn to. That the manifest was admissible in évidence 
this court decided in Mclnerney v. United States, 143 Fed. 729, 74 
C. C. A. 655. I think its weight was for the jury. 

The introduction of an artificial standard of évidence into a jury 
trial is a cause of much practical difficulty. The practical limitations 
of a jury trial should always be kept in mind. A System wherein a def- 
inite and différent quantitative effect is attached to the several classes 
of presumptions and évidence, a System wherein "strong circumstances" 
is a term of art, defined as precisely as robbery or a fee simple, may 
well require "strong circumstances" to warrant a conviction of crime. 
Under our System of jury trials the case is far différent. In a trial for 
arson, for example, the jury may hâve been instructed that the évidence 
will not warrant a verdict of guilty unless it satisfies them ail of the 
defendant's guilt beyond a reasonable doubt. In a subséquent trial 
they are instructed that in perjury, as distinguished from arson, "strong 
and clear évidence" is required for conviction. What meaning can 
they attach to the words quoted? Is the "strong and clear évidence" 
required in perjury stronger or weaker than the évidence which was 
sufÏLcient to convict of arson ? Does weak and doubtf ul évidence war- 
rant a conviction of any crime? Is not confusion of mind the necessary 
resuit of a standard like that proposed ? To introduce it is to confound 
trial by jury upon the testimony of witnesses with that antiquarian 
curiosity, trial by witnesses. 3 Bl. 336. 

Considering that the artificial requirement of corroboration has been 
introduced into jury trials from the two-witness rule of the Star 
Chamber, contrary to the spirit of the jury System ; considering, fur- 
ther, that the two-witness rule in the courts from which it was derived 
was there without application where the proof offered was documen- 
tary, and not oral — I think that the court is not bound to extend the 
perjury rule so as to cover a case in which it was not originally appli- 
cable under the Star Chamber practice. No case binding upon us re- 
quires us to disregard the considérations above stated. Difficult as 
it is to establi.sh a quantitative measure of oral testimony, the difficulty 
is greater where the oath of the accused is weighed against the évi- 
dence of documents. To find a common measure which is quantita- 
tive hère, recourse must be had to the subtleties of the Roman or of 
the ecclesiastical law. We départ less from the method of jury trial 
by holding that the requirement of corroboration in the case of per- 
jury extends only to the corroboration of oral testimony, and that, if 
the contradiction of the oath of the accused be furnished by a docu- 
ment, it is for the jurors to say, as in other criminal trials, whether 
the admissible évidence thus furnished satisfies them of the defend- 
ant's guilt beyond a reasonable doubt. 
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In re FRIEDMAN et al. 
(Circuit Court of Appeals, Second Circuit April 14, 1908.) 
No. 211. 

1. ApPEAL — RKCOED — SUFFICIENCY. 

A record on appeal Is defective where It fails to gîve the fliing date of 
several orders contained in. it. 

2. BANKRUPTCY— RlGIITS OF THIUD PERSO^fS— Summaet Peocebdings— Jueis- 

DICTION OF DiSTBICT COURT. 

Tlie District Court had jurisdiction in a banl^ruptcy proceediiig to malîe 
a summary order directing third persons to pay over to the temporary 
receiver sums of money which tliey elaimed they did not liave or wliicli 
tliey elaimed were their own property. 

3. S AME. 

Persons summarily ordered in a banlcruptcy proceeding to turn mon- 
ey over to the temporary receiver as beionging to the bankrupt may not 
complain that they were given no opportunity to call witnesses in their 
own behalf or cross-examine those testifying against them, where they 
prêsented their own affidavits and might bave presented as many other 
affidavits as they pleased, where the testimony against theni was in part 
their own ; giving them as full opportunity to explain it under oath as if 
their own counsel were cross-examining them orally ; where tliey made no 
request to cross-examine other witnesses against them nor that they be 
examined or eross-examined ; and wh«re, af ter being advised by the order 
to show cause of the claim made against them, they had every oppor- 
tunity to malfe their own présentation of the facts, and to malie any ob- 
jection to the testimony referred to in such order to show cause. 

4. Same—Review— Objection Not Made Below. 

On pétition to review an order directing petitioners to pay money to a 
temporary receiver in bankruptey, they may not complain for the flrst 
time that a copy of the testimony taken under Bankr. Act July 1, 1898, 
c. 541, § 21a, 30 Stat. 552 (U. S. Comp. St 1901, p. 3430), providing for 
the examination of persons respeeting acts of a bankrupt, was not served 
with the order to show cause why the order directing the payment should 
not be made. The objection should hâve been made at or before the argu- 
ment In the District Court. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptey. 

For opinion below, see 153 Fed. 939. 

This cause cornes hère upon pétition to review an order of the Dis- 
trict Court, dated April 13, 1907, directing petitioners to pay over to 
the temporary receiver certain sums of money. 

Emanuel Herz, for petitioners. 
William Lesser, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. On March 22, 1907, an involuntary 
pétition in bankruptey was filed against Abraham Friedman, and a 
temporary receiver was appointed. The record submitted on this ap- 
peal is defective, in that it fails to give the filing dates of several of 
the orders contained in it, btit it is apparent that receiver was appoint- 
ed promptly probably on the day pétition was filed. Adjudication 
of bankruptey followed on April 4, 1907. 
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An order was obtained under Act July 1, 1898, c. 541, § 21a, 30 Stat. 
552 (U. S. Comp. St. 1901, p. 3430), for the examination of varions 
persons, including thèse petitioners Celia Friedman, Max Levinson. 
and Samuel Wiltchik, who attended and were examined on Mardi 
26th, 27th, 28th, and 29th. It developed that on the night of March 
17, 1907, the bankrnpt, a shoe dealer, sold his entire stock, receiving 
therefor $3,850. His wife was présent, and it is not disputed that 
at one time, while counting it, she had the money in her possession. 
For a further statement of the facts référence may be had to In re 
Friedman (D. C.) 153 Fed. 939. 

On March 27th an order was made requiring Celia Friedman to 
show cause why an order should not be made requiring her to turn 
over forthwith to the temporary receiver the sum of $3,850. On 
March 28th a like order was made requiring the Jenkins Trust Com- 
pany, Max Levinson, and Samuel Wiltchik to turn over to the receiv- 
er the proceeds aileged to be in their possession of the sales made by the 
bankrupt. Thèse orders to show cause were upon the testimony taken 
as aforesaid of Celia Friedman, of Max Levinson, her brother, Wil- 
liam Herrman, a notary public, and Harris Perlmutter, an auctioneer. 
After an adjournment the motion came on for a hearing on April 8th, 
petitioners appearing by counsel and filing each an afïidavit in opposi- 
tion. On April 13th the District Court made and entered the order 
now sought to be reviewed. Pending proceedings to review new coun- 
sel hâve been substituted for petitioners. 

It is contended that the District Court had no power to make a sum- 
mary order directing third parties to pay over to the temporary re- 
ceiver sums of money which they insisted they did not hâve or were 
their own property. There is no indication anywhere in the record 
that thèse petitioners raised any objection to the jurisdiction of the 
bankruptcy court to détermine the question whether the several sums 
of money were or were not the property of the bankrupt, nor ob- 
jected that the question could not be determined summarily. Many 
cases are cited on the briefs ; but it is unnecessary to discuss them. 
Whatever might hâve been our own views on the gênerai exercise of 
summary proceedings to seize hold of property which, before the péti- 
tion in bankruptcy was filed, was in the actual possession of third per- 
sons who assert that they own it (In re Baudouine, 101 Fed. 574, 41 
C. C. A. 318), we are concluded by the language of the Suprême 
Court in Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L- Ed. 
405. In that case money which the bankrupt had collected a short time 
before bankruptcy was in the hands of his son, and the bankruptcy 
court made a summary order directing him to turn it over. The son 
did not make any spécifie claim of title to the property, merely insist- 
ing that he should not be called upon thus summarily to give it up, 
when he had it in his individual possession before bankruptcy. The 
court said : 

"But suppose that respondent had asserted that he had the right to pos- 
session by reason of a claim adverse to the bankrupt, the bankruptcy court 
had power to ascertain whether any basis for sueh daim actually existed at 
the time of the filing of the pétition. The court would hâve been bound to 
enter upon that inqulry, and in doing so would bave undoubtedly acted vplth- 
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In its jurlsdietlon, while its conclusion mlglit hâve been that an adverse clalm, 
not merely colorable, but real even thougli fraudulent and voldable, existed 
in fact, and so that it must décline to flnally adjudicate on the merits. If 
it erred in its rullng eitlier vi^ay, its action would be subject to revievv." 

Much is ma9e in argument of the proposition that petitioners were 
given no opportunity to call witnesses in their own behalf or to cross- 
examine such witnesses as testified against them. The facts do not 
warrant such argument. Petitioners presented their own affidavits, 
and might hâve presented the affidavits of as many other persons as 
they pleased. The testimony against them was in part their own, which 
they had as full opportunity to explain under oath as if their own 
counsel were cross-examining them orally. As to the testimony of the 
notary public and the auctioneer, no request to be allowed to cross- 
examine them was made. It must be assumed that such a reasonable 
request would hâve been granted by the District Court had it been 
made. The case differs fundamentally from In re Rosser, 4 Am. 
Bankr. Rep. 153, 101 Fed. 562, 41 C. C. A. 497, where the bankrupt 
never had any opportunity to show cause why he should not be order- 
ed to turn over certain money. It was stated on the argument, and 
' not denied, that the petitioners were personally in court on the return 
of the order to show cause and on the argument, but no request Vvas 
made to the court to examine or cross-examine them or to refer the 
matter for further examination. After being advised by the order to 
show cause of the claim made against them, they had every opportun- 
ity to make their own présentation of the facts, and to make any ob- 
jection they might be advised to the testimony referred to in such order 
to show cause. The objection now made that a copy of the testimony 
taken under section 21a was not served v/ith the order to show, cause 
cornes too late. It should hâve been made at or before the argument 
in the District Court. 

We hâve examined the testimony and affidavits, and may state that, 
if the issues of fact were properly before us, we would be inclined to 
décide them as the District Court bas. 

The order is afiirmed, but, as this pétition to review was heard in 
forma pauperis, without costs. 



GEAHAM V. OIIEGON R. & NAV. CO. 
(Circuit Court of Appeals, Second Circuit April 14, 190S.) 
■• No. 123. 

1. Evidence— Communications Between Agents. 

In an action for breach of a contract, communications between re- 
spondent's agents vrere inadmissible to alîect libelaut. 

2. CoNTKACTS— Execution— Evidence— SurriciENCT. 

Evidence held insufflçient to sbow that libelant and respondent made an 
agreement for an exclusive interchange of traflic for three years between 
llbelant's steamships and respondent's rallroad. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 145 Fed. 718. 
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Thomas D. Rambaut and J. Parker Kirlin, for appellant. 
Maxwell Evarts, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The question in this case is whether the 
libelant and the respondent made an agreement for an exclusive inter- 
change of traffic for the term of three years between the libelant's line 
of steamships, running between Portland, Or., and the Orient, and the 
respondent's raiiroad, running to Portland. The libelant did establish 
such a line, and there was an interchange of traffic between it and the 
raiiroad from September, 1900, to March or April, 1901, when the re- 
spondent put its own line of steamships on the service. The district 
judge dismissed the libel. 

We agrée with the libelant that the letter of the respondent's traffic 
manager, Campbell, dated November 12, 1900, to Judge Cotton, the re- 
spondent's gênerai attorney, and the telegrams between Campbell and 
Miller, respondent's freight agent, dated December 3 and 4, 1900, 
should bave been excluded as transactions between respondent's agents 
not affecting the libelant in any way. But, excluding thèse documents 
from considération, we still come to the same conclusion as did the 
district judge. The fair inference to be drawn from the testimony is 
that the libelant, while contemplating the establishment of his line, was 
confirmed in his purpose by the confident belief that he could make an 
exclusive three year traffic agreement with the respondent. Oral ne- 
gotiations during which each party is thinking principally of the things 
most important to his own needs and nearest to his own wishes are apt 
to resuit in différent accounts of what was said. Many, though not ail, 
of the inconsistencies in the testimony may be explained in this way, 
and in the case of the libelant it is likely that long brooding over his 
disappointment and loss bas disturbed his recollection of the conversa- 
tions with the respondent's agents. 

The conduct of the respondent upon which the libelant greatly relies 
as a ratification of the contract, even if made without authority by 
Campbell, throws no Hght upon the disputed question, because this 
ratification is just as applicable to a temporary arrangement as to a 
contract for three years. 

Because of the very able and earnest argument made on behalf of 
the libelant, we will indicate briefly the considérations which lead us 
to the conclusion that no such contract as the libelant allèges was made. 
(1) The libelant went to Portland with a view to establishing a line of 
steamships, and had been encouraged by Mr. Wilçox, président of a 
flour mills company able to furnish nearly full cargoes, at whose sug- 
gestion he approached the respondent. (3) The respondent vi'as at the 
time negotiating for steamships to replace the Dodwell Eine. (3) 
Campbell, the respondent's traffic manager, vi'ith whom the libelant ne- 
gotiated is not shown to hâve had authority to make such a contract 
as is alleged. (1) No contract or mémorandum was signed either by 
the libelant or by Campbell. (5) It is admitted that the signature of 
the respondent's président must be had to the contract. (6) If a con- 
tract had actually been made like the Dodwell contract, originally 
drawn up by Campbell, which had been in force three years, it would 
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not have been necessary to consult the law department. (7) If it was 
necessary to consult the law department, it is fair to présume that the 
minds of the parties had not fully met. (8) The libelant made no pro- 
test against the expression contained in the telegrams inclosed in rc- 
spondent's letter of November 28, 1900, describing the arrangement as 
"a proposed agreement." (9) In the elaborate correspondence between 
March Ist and 15th resulting in a termination of ail relations, no référ- 
ence whatever was made to an existing contract for three years. (10) 
The libelant made no protest against the respondent's conduct as a 
breach of a concluded contract nor any demand founded upon such a 
contract until long after. (11) On the contrary, he suggested selling 
or chartering his steamships to the respondent or retiring from the 
iield as a competitor for a considération. 
The decree is affîrmed, with costs. 



DEMAREST v. DUNTON LUMBER CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No. 179. 

1. ASSIQNMENTS— PEKSONAL CONTEACT— ASSIQNABILITT. 

A contract by wliich défendant lumber company sold to K. & Co. its 
entire eut of wliite pine lumber for 1901, except so mucli as it should need 
for its retail trade in a certain city, agreeing to retain only an average 
grade for the same, payment to be made within 10 days from date of in- 
voice, and K. & Co. to taise some iumber shorter tlian 12 feet and some 
longer than 16 feet, involved matters of personal confidence between de- 
fendant and K. & Co., and tberefore was not assignable, under the rule 
that a contract personal in its nature cannot be assigned by one party 
without the consent of the other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Assignments, §§ 
28-31.] 

2. Same— Consent to Assigkmbnt— Evidence. 

Evidence Ueld insufficient to establish the ratification by the seller of 
an assignment of a contract for the sale of lumber. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 151 Fed. 508. 

McKelvay & Mattocks (John J. McKelvay, of counsel), for plaintifif 
in error. 

Rounds, Hatch, Dillingham & Debevoise (Ralph S. Rounds, of coun- 
sel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The plaintiff sues as assignée of a contract 
dated December 11, 1900, between W. E. Kelley & Co. and the Dunton 
Lumber Company, and complains that the défendant has failed and 
refused to deîiver to him lumber covered by the contract. Under the 
contract the lumber company sold to Kelly & Co. the entire eut of white 
pine lumber for 1901, except so much as it should need for its retail 
trade in the city of Rumford Falls, agreeing to retain, not the best 
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of the lumber, but only an average grade for that trade. Delivery was 
to be f. 0. b. cars at Rumford Falls, Kelly & Co. to pay within 10 days 
from date of invoice. The logs were to be eut in lengths of 12, 14, and 
16 feet; but Kelly & Co. agreed to accept some lumber shorter than 
13 feet, not less than 8 feet, and some longer than 16 feet. The trial 
judge held that this contract was not assignable, and that, therefore, 
the plaintifï had no right of action. 

While the authorities do not differ as to the principle that a contract 
Personal in its nature cannot be assigned by one party without the con- 
sent of the other, they difïer in the application of the principle; the 
question in each case being whether the contract is personal or not. 
The law on the subject for the fédéral courts has been laid down by the 
Suprême Court in Arkansas Smelting Company v. Belding Mining 
Company, 127 U. S. 379, 387, 8 Sup. Ct. 1308, 32 L. Ed. 246, in which 
Mr. Justice Graysaid: 

"At the présent day, no doubt, an agreement to pay money, or to dellver 
goods, may be assigned by the person to whom the money is paid or the goods 
are to be delivered, if there is nothing in the ternis of the contract. whether 
by requiring something to be afterwards done by him, or by some other stip- 
ulation, which manifests the intention of the parties that it shall not be as- 
signable. But every one has a right to sélect and détermine witli whom he 
will contract, and cannot hâve another person thrust upon him without his 
consent. In the familiar phrase of Lord Denman : 'You hâve the right to 
the benefit you anticipate from the character, crédit, and substance of the 
party with whom you contract.' Plumble v. Hunter, 12 Q. B. 310, 317 ; Win- 
chester V. Howard, 97 Mass. 303, 305, 93 Am. Dec. 93 ; Boston Ice Co. v. Pot- 
ier, 123 Mass. 28, 25 Am. Rep. 9; King v. Batterson, 13 R. I. 117, 120, 43 
Am. Rep. 13 ; Lansden v. McCarthy, 45 Mo. 106. The rule upon this subject, 
as applicable to the case at bar, is well expressed in a récent Euglish treatise: 
'Rights arising out of contract cannot be transferred, if they are coupled with 
liabllities, or if they involve a relation of Personal confidence such that the 
party whose agreement conferred those rights must hâve intended them to be 
pxercised only by him in whom he actually confided.' Pollock on Contracts, 
425." 

The contract under considération is not merely for the sale of per- 
sonal property for cash, but implies confidence in Kelly & Co., because 
they were to hâve 10 days' crédit after title to the lumber passed to 
them, and because the amount of lumber shorter or longer than the 
lengths provided for in the contract which they were to accept was not 
fixed. So, also, the amount of lumber the lumber company needed 
for its retail trade was not fixed, and that amount, as well as the grade 
of lumber retained, were subjects which the lumber company might 
hâve been willing to leave open with Kelly & Co., but not with their 
assigns. The rights of Kelly & Co. were coupled with liabilities and 
involved personal confidence. See, also, Snow v. Nelson (C. C.) 113 
Fed. 353. 

The plaintiff did not rely upon the assignability of the contract 
alone, but alleged in the complaint that it was assigned, and Van Horn 
(plaintiff's assignor) substituted in place of Kelly & Co. with the ap- 
proval and consent in writing of the lumber company. The évidence 
relied on to sustain thèse allégations is ail documentary, and we agrée 
with the trial judge that it fails to do so. Some of the letters, taken 
alone, indicate a consent ; but, read ail together, the conclusion that 
the lumber company never assented to the assignment, and that Kelly 
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& Co. acquiesced in its refusai to do so, is irrésistible. In the letter 
of March 31, 1903, written to the lumber company after it had refused 
to make further deliveries, Kelly & Co. say, among other things : 

"We hâve a contract with you iinder date of tlie llth day of Deceniber, 
1900, whereby you agreed to furnish us a spécifie amount of luiubev during 
the year 1901. * * * \ye hold that you hâve no right to noniinate tlie 
party with whom you will or will uot do business as our représentative, and 
we now say to you that we will hold you for any damages that niay arise or 
bave arisen from the fact of your not having furnished this lumber to us in 
the time in which you agreed to furnish it. * * * We state again ail we 
want is that you shall flll your contract with us and we will do the sauie with 
you, and if you refuse to do it you may as well uuderstand flrst as last that 
we will endeavor to make you pay damages as well as fill the contract. We 
trust you will see the matter as we do, but if you do not care to oonsider it 
in a reasonable mamier, you may begin action, or we will, and the soouer the 
better." 

The judgment is affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. April 29, 1908.) 

No. 1,6G5. . 

Trial— TAiiiNG Question feom Jury— SuririciENcY of Evidkxce. 

Where there is any positive évidence tending to establisli a m;iterial fact 
in issue, the court is not justified in withdrawiug such issue from the 
jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Triai, § 3H8.] 

Masteb and Servant— lN.junY to Servant— Rulbs of Railkoad Company. 
Where, in an action against a railroad company to reco\-er for the deatli 
of an employé, alleged to hâve resulted from a defect in the car upon 
which he was riding, the défendant relies upon its printed rules as im- 
posiug the duty of inspection upon the deceased under the circunistances. 
such rules must be strictly construed against the compajiy when their lan- 
guage leaves the matter in doubt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 288.] 

S.MiE— Defective Cars— Contribtjtoby Négligence. 

A custoln of a railroad company, Ituown to its employés, to inspect 
cars only in its yards, will not relieve it from liability for an injui-y to a 
conduetor in its employ caused by a defect in a car wliieh he was sent at 
night to bring to the yards from a manufacturing plant, unless the de- 
fect was so obvlous that the f allure of tlie conduetor to observe it con- 
stltuted coutributory négligence. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §1 710-722.] 

Tbial— Instructions— Charging upon Questions of Fact. 

In an action against a railroad company to recover for the death of a 
conduetor alleged to hâve resulted from a defect in a car from which he 
uudertook to dismount while it was moving, an instruction that, in the 
absence of any proof to the coutrary it would be presumed that he at- 
tempted to dismount for some reason essential to the performance of his 
duty, was erroneous as invading the province of the jury ; the question of 
contrlbutory négligence being one of fact for their détermination. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, §§ 420-435.] 

Shelby, Circuit Judge, dissenting. 
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In Error to the Circuit Court of the United States for tlie Southern 
District of Georgia. 

Jos. B. Cumming and Bryan Cumming, for plaintiiï in error. 

C. Henry Colien and Archibald Blackshear, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

BURNS, District Judge. Tiiis suit, commenced in a state court, 
was removed by défendant to the Circuit Court of the United States 
for. the Southern District of Georgia. The object of the action was 
for damages for personal injuries to plaintifï's husband, resulting in 
death, whilst engaged as a conductor in the yards of the défendant at 
Augusta. The pleadings of plaintiff allège that the deceased came to 
bis death in the yards of the company at night while attempting to 
dismount f rom a moving car ; that défendant was guilty of négligence, 
in this: The car upon which deceased was sitting was defective by 
reason of a plank slightly elevated (about one-half inch) above the 
flooring and a nail which projected from the end thereof; that the 
pants of deceased caught upon the end of said plank and upon said 
nail, causing deceased to lose his balance and to be thrown in front of 
the car, one wheel of which passed over his body, resulting in instant 
death. The défendant denied each material allégation, and contended 
that the deceased was négligent in attempting to dismount while the 
car was in motion; that the same was a violation of the rules estab- 
Hshed by the company, and, further, that it was the duty of the deceas- 
ed to inspect the car and discover the defects, if any; that failure so 
to do was négligence. The plaintiff obtained a verdict and judgment 
for $7,500, and the défendant assigns the fcllowing errors : 

First. The refusai of the trial court to direct a verdict for the de- 
fendant. It is frequently said that the servant must establish three 
propositions to entitle him to recover from the master for any injury 
received in the master's business : (1) That the appliance is defective ; 
(2) that the master has notice thereof, or knowledge, or ought to hâve 
had; (3) that the servant did not know of the defect, and had not 
equal means of knowing with the master (Wood on M. & S. § 414). 
In the event the danger (in this case the defect) was as obvious and 
apparent to the employé as the master, he is not entitled to recover. 
The évidence discloses that the deceased was directed to go to an in- 
dustrial plant, known as the Buckeye Cotton Oil Company, connected 
by spur track with line of défendant, and bring in certain cars. This 
order was given between 4 and 5 o'clock the evening of the accident. 
The évidence fails to show at what time this order was executed, but 
it does appear that the accident occurred at about 1 :35 p. m. upon the 
conductor's return to what is known as the "Fenwick street yard." 
The car upon which the conductor was seated was in front of the en- 
gine, said car being an oil car containing a tank filled with oil at said 
plant. The city ordinances of Augusta limit the speed of the trains to 
fîve miles per hour, and a flagman was preceding the train by walking 
ahead so as to signal in the event of danger to any person about to 
cross the track. The train consisted of engine and three cars, two in 
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the rear of the engine and one in front, upon the northeast corner of 
which the conductor was seated. Said train was moving east along 
Washington street, and, when about opposite Fenwick street, the con- 
ductor attempted to dismount, and, in the language of John Jones, 
the only witness offered upon the trial who daims to hâve witnessed 
the accident: 

"At the tlme Capt. Hopkins was killed, I was standing between Fenwick 
and Washington streets. He was sitting on the right-hand side, right at the 
end of the train. It was going at the rate of 1% to 2 miles an hour. I saw 
him take his Jantern and put it on his arm. He put his hand down and got 
up, swung, hung, and fell over. He hung by a nail which hung on his pants. 
I saw what oceurred from where I was standing. It was night. I was the 
length of this room away from him. I saw his trousers catch on the nail. 
After he fell, I went up there, but did not see the nail. I would consider it 
about 30 yards aeross this courtroom ; that is about the distance I was away 
from Mr. Hopkins. I could see his pants hung. There was nothing else for 
him to be hung on. The nail stuck out from the right side of the car, right 
at its top. There was an electric arc light on the other side of him. The car 
had not quite reached the electric light." 

Blount, chief inspecter, and his assistant, Hood, were called a few 
minutes after the accident, and reached the scène before the car had 
been moved. They détail the character of inspection made, and both 
testify that they carefully examined the plank and end of the car upon 
which deceased was sitting, and from which he fell, and there was no 
defect and no nail. Blackston, at that time yard foreman, and still 
in the service of the company, stated upon direct examination that he 
examined the car and found the nail. Upon cross-examination he 
admitted that he examined the car shortly after the accident with a 
lantern and failed to discover any nail, but that he examined the car 
again the next day in the Hamburg yards, aeross the Savannah river, 
and found the nail. The car was photographed about 20 days after 
the accident. The witness Blackston testified that the car had under- 
gone no change since his examination. Three phdtographs accompany 
the record, showing the car, and particularly the northeast corner 
thereof, and by the use of a magnifying glass the nail may be observed 
in one of the pictures, but it is not discoverable in the others. The 
testimony of the inspectors is to the efifect that the nail would be re- 
garded as a defect or obstruction. The only other évidence tending to 
stipport the nail theory is that the pants disclosed a rent in the rear, 
reaching nearly to the waist band, but the évidence shows that the 
body of the deceased was dragged by the brake beam. and this may as 
readily account for the rent as the protruding nail. The fact that the 
nail was présent the day after the accident is not material, and but a 
slight circumstance to indicate its présence at the time of the accident. 
The witness Blackston is perhaps not too zealous in aiding the ad- 
ministration of the justice of the case, but the suggestion occurs that, 
jn the event a witness could plainly see the nail when only the head of 
it was exposed to his vision a distance of "thirty yards," this witness 
who was making examination for the sole purpose of locating the de- 
fect ought to hâve made the discovery of that which was so patent to 
the main witness. The resuit is one witness, Jones, claims to hâve 
seen the nail whilst standing aeross the street. Blackston, the yard 
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îoreman, examined the car with his lantern and failed to find i:. Two 
witnesses, Blount and Hood, looking for the defect in the board upon 
which deceased was sitting, positively déclare there was no nail. We 
are of the opinion that the prépondérance of the testimony establishes 
the absence of the nail at the time of the accident, but under the hold- 
ing obtaining hère and elsewhere the trial court would not be justified 
in withdrawing the case from the jury, though it is difficult to ap- 
preciate, under the facts of this case, that the burden of proof resting 
upon the plaintifif to establish the defect has been fully discharged. 
Matters of this kind in most jurisdictions are committed to the sound 
discrétion of the trial court in determining whether or not the verdict 
shall stand as the judgment of that court, and, where there is any posi- 
tive évidence tending to establish a material fact, we are not at liberty 
to sustain an assignment based upon the refusai to direct a verdict for 
the défendant. 

The next contention of the défendant is that the verdict should hâve 
been directed for the défendant by reason of the fact that under the 
rules and custom obtaining with this company, and well known to the 
deceased, it was his duty to make the inspection of the car at the mill 
of the cotton oil company, and that his failure constitutes négligence, 
and upon the further ground that the deceased, well knew that the 
custom had long obtained upon the part of the company not to inspect 
any cars at industrial plants, and, by reason of this custom and the 
failure upon his part to make the inspection, he was guilty of négli- 
gence and not entitkd to recover. In answer to the suggestion as to 
the printed rules of the company, as ofïered in évidence, a copy of 
which had been furnished the deceased (his receipt therefor being in- 
troduced by défendant), it is difficult to say that the rule relied upon 
places the duty of inspection, at such places, upon the conductor. Evi- 
dence was introduced to the effect that the rule in question only charg- 
ed conductors with the duty of inspection while operating trains upon 
the road, and courts will not give a larger intendment to the rule than 
the language thereof clearly permits ; the rationale being to limit, and 
not to extend, such instruments. The construction should be strict, 
rather than latitudinous. Upon the proposition that the custom long 
obtaining and well known to the deceased, that this défendant only 
made inspection of cars in its yards, and not elsewhere, operated to 
preclude the deceased from relying upon inspection at any other place 
or point, it is deemed sufficient to say that, in the absence of a rule 
plainly governing a like situation, the deceased was not called upon to 
perform a duty resting upon the master to see that the car was in a 
reasonably safe condition. This is a légal requirement upon the part 
of the master which he cannot escape, and it follows as a matter of 
law that the train employé will not be denied a recovery for failing to 
detect a dangerous defect in a car, unless it be such danger or defect, 
as is patent and obvions. We cannot, therefore, consent to the adop- 
tion of the view that the verdict should hâve been directed for the de- 
fendant upon the ground that the facts of this case make an exception 
to the gênerai rule. It does not conclusively appear that the defect 
was so patent and open to observation as to preclude plaintiiï's right 
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to submit the question to the jury. For the reasons stated, the assign- 
ment is not sustained. 

In this connection it may not be improper to observe, however, that 
the charge of the court submits to the jury the question of négligence 
upon the part of the défendant in permitting the raised board to re- 
main upon the car. This is not assigned as error, but clearly the case 
should not hâve gone to the jury on this issue for the reason that this 
was a foreign car, and while the duty is tlie same in regard to inspec- 
tion as if it were a domestic car— that is, the property of the company 
— the plank in question was an intégral part thereof, and, if defective 
the law would charge a knowledge thereof to the man who sat upon 
it from the time the car was placed in motion until he went to his 
death. Besides the whole testimony as to the cause of the accident, 
that of the witness Jones afïirmatively discloses that the plank had no 
connection with the injury. To charge upon an issue not supported 
by évidence is uniformly condemned, and under the facts of this case, 
if assigned, would operate as a reversai. 

The next assignment complains of that part of the charge which in- 
structs the jury that: 

"In the absence, however, of any proof to the contrary, It will be presumed 
that he [the couductor] attempted to dismount from the car for some reason 
essential to the performance of his duty." 

We are of the opinion that the charge is erroneous, in, that it invades 
the province of the jury. The only question for the jury to détermine 
bearing upon the act of the conductor in attempting to' dismount from 
a moving train is whether or not he was guilty of négligence which 
contributed to the accident. The jury may hâve readily understood 
that, if the act itself was induced by a désire and necessity to perform 
a service due the master, the act and effort to serve the master 
would not be négligent. The holding is uniform that questions of fact 
are for the jury, and that a charge which assumes to détermine a ma- 
terial fact is an invasion of the province of the jury. This proposition 
is supported by the following authorities: Railway Co. v. Jones, 130 
Ala. 456, 30 South. 586 ; Railway Co. v. George, 94 Ala. 199, 10 South. 
145 ; Carroll v. Railway Co., 82 Ga. 453, 10 S. E. 163, 6 h. R. A. 214 
Railway Co. v. Roach,.64 Ga. 635; Railway Co. v. Wangelin, 152 111 
138, 38 N. E. 760; Railway Co. v. Warner, 123 111. 38, 14 N. E. 206 
Railway Co. v. Morgan, 132 Ind. 430, 31 N. E. 661, 32 N. E. 85 
Dolphin V. Plumlev, 175 Mass. 304, 56 N. E. 281 ; Avilla v. Nash, 117 
Mass. 318 ; McGrath v. Railway, 76 Minn. 146, 78 N. W. 972 ; Blue- 
dorn V. Railway, 121 Mo. 258, 25 S. W. 943 ; Marcus v. Loane, 133 
N. C. 54, 45 S. E. 354; Bodie v. Railway, 66 S. C. 302. 44 S. E. 943; 
Railwav v. Smith (Tex. Civ. App.) 82 S. W. 787 ; Railway v. Burns 
(Tex. Civ. App.) 63 S. W. 1035 ; Railway v Waller (Tex. Civ. App.) 
62 S. W. 554; Railway v. Baker (Tex. Civ. App.) 58 S. W. 964; 
Railway v. Smith (Tex. Civ. App.) 51 S. W. 506 ; Railwav v.' Zapp 
(Tex. Civ. App.) 49 S. W. 673 ; Railwav v. Gaither (Tex. Civ. App.) 
35 S. W. 179 ; McKelvey v. Railway, 35 W. Va. 500, 14 S. E. 261 ; 
Railway v. Camp, 105 Fed. 212, 44 C. C. A. 451 ; Railway v. McClin- 
tock, 91 Fed. 223, 33 C. C. A. 466. 
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Having reached a disposition of the case, it is not deemed essential 
that the two remaining assignments should be discussed. By reason of 
giviiig the charge complained of, the judgment of the Circuit Court 
should be reversed, and the cause remanded with instructions to grant 
a new trial ; and it is so ordered. 

SHELBY, Circuit Judge (dissenting). I am constrained to dissent 
from the opinion just read. A short excerpt from the elaborate and 
well-considered charge of the trial judge is selected on which to base 
the judgment of reversai. Construing the language decided to be er- 
roneous with the évidence and the context of the charge, I am of opin- 
ion that it does not constitute such error as makes it proper to reverse 
the judgment. 

The cars were moving very slowly, at the rate of li^; or 2 miles 
an hour, when the deceased got off. It was proved to be the custom 
of the conductors to get off the trains when running even faster than 
the one in question. This custom was known to the officers of the rail- 
way company. It was shown that no conductor could bave kept bis 
place who waited till the train came to a standstill before he would get 
off. As to the circumstances under which the deceased attempted to 
alight when he was killed, a witness testified : 

"It was a matter of his duty to get off, because bis time had run out. That 
was his terminal, and he was to be relieved by hls night relief. He was sup- 
posed to be relieved about 7 :30, and this haiipened about 7 :?>'>. ïhe car had 
almost corne to a stop as to where they would back into the E'enwick street 
yards, still moving toward the yard. It would bave to be backed in, The 
engine was in tlie middle o( two cars — one in front and one behind. It would 
hâve been his duty for him to hâve gotten offl and selected his track to back 
his train in. He was stipposed to be relieved there by his night relief. Wheth- 
er he got off for his relief or to back his train in I am unable to say. They 
relieve each other sometimes when the train never stops, and they proceed 
right on to destination as possibly a man might be going to Hamburg. He 
would climb up on his train and take his papers, and proceed on to Hamburg 
without the train ever stopping. I don't know of my own knowledge why he 
got down. The track lie was on was running north. You hâve to pass beyond 
Fenwick street to the north, and you would then back into the yard on Wash- 
ington Street. It branches off into the Fenwick street yard ; that is located 
between Fenwick and Washington streets. Where he fell from the car is 
right opposite to the Washington street yard. I found the relieving crew 
there, He had not been moved. It was about 15 minutes after the accident." 

As bearing on this question, the judge charged the jury as foUows : 

"When a point on tbe track was reached opposite the freight offlce of the 
company, where, according to the testimony of one of the witnesses, it was 
necessary to stop the car and baclc into the yard, while the train was slowly 
moving, Hopkins attempted to get off the car. Whether he did this to surren- 
der the train to a new crew which was walting for him there, or whether to 
take his position on the other end of the train, which was now backing into 
the yards of the company, or whether to walk back and sélect a track in the 
yard on which his train was to be placed, is not made clear by the évidence! 
In the absence, Jiotcever, of any proof to the contrary, it ivill be presumed 
that he attempted to dismount from the car for some reason essential to the 
performance of his duty. A witness who was standing a short distance away 
testifled that, as Hopkins proceeded to get down from the car, he, the witness, 
saw his trousers catcli by a nail, that he swung under the car forward of the 
front wheel, which passed over him, crushing him to death. This witness, a 
negro named John Jones, testiiîed that there was a large electric light there, 
and that, although it was night, he saw the occurrence plainly." 
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I have designated by italics that part of the charge which the court 
has found to be réversible errer. If it be assumed that the judge was 
in error in stating what the presumption would be in the absence of 
proof, it would be a perfectly harmless error, because the proof shows 
that the car had arrived at a place where it was the duty of the de- 
ceased to alight, and that it was going at a speed when, in the absence 
of the defect in the car complained of, the deceased could have left the 
car in safety. 

I do not think the sentence of the charge quoted in the opinion is 
error justifying the reversai of the judgment. 

NOTE. — The following Is the charge to the jury by SPEER, District Judge 
in the Circuit Court: 

"The controversy on trial présents for your considération and détermination 
two issues of fact. The first is: Was the défendant company guilty of négli- 
gence resulting In the death of W. L». Hopklns, as charged? The second is: 
Did W. L. Hopkins, an employé of the company, by any n^ligence on his part 
contribute to the casualty which occasioned this resultî The burden of proof 
is on the plaintiff to show to your moral and reasonable satisfaction that 
the charges of négligence, or a charge of négligence, set forth in the déclara- 
tion are true. The proof must preponderate in the plaintifE's favor to show 
this fact in order to support her claim. In case you tind from the évidence 
that the plaintiff was négligent in view of the défense that plaintiff's hus- 
band was an employé of the company and contributed by his own négligence 
to cause his death, the burden of proof will be on the défendant company to 
show this latter contention, and the évidence relatlng thereto must preponder- 
ate in its favor on that issue before you would be Justlfled in holding the con- 
tention to be true. 

"It appears from the pleadings, and to a degree from the évidence, that on 
the 27th day of October, 1904, W. L. Hopkins was a yard conductor of the 
Southern Railway at Augusta, Ga. His duties as such were to conduct cars 
or trains of cars to and from Connecting Unes in the city of Augusta, and to 
superintènd such gênerai switching as might be incident thereto. On the date 
mentioned in the déclaration he was ordered to proceed to the Buckeye Cot- 
ton 011 Company to do some necessary switching, and to bring back to the 
yard of the défendant in the city a certain tank car of the flrm of Procter & 
Gamble. It appears that he made up his train at the Buckeye Cotton Oil 
Mills. The engine was in the middle pushing a tank car and pulling a freight 
car. It is not in fair dispute that the eonductor's place while in charge of a 
train going over the railroad tracks within the corporate limits of Augusta 
was some point on his cars where he could see both the locomotive engineer 
and the flagman, who was eompelled to précède the train for the purpose of 
preventlng injury to people erossing the tracks. The trains on the tracks 
traversing the streets of the city are required to go at a very low rate of 
speed, not to exceed flve (stated by defendant's eounsel answering question 
of court) miles an hour. The engineer of the locomotive moving the train in 
question was, as usual, on the right-hand side of the locomotive. The large 
oil tank on the car in front of the engine on which Hopkins was precluded 
him from keeping in view the flagman walking in front, and the engineer be- 
hind him, unless he also should occupy a position on the right of the tank car. 
He might possibly have seen both from a point on that car nearer the en- 
gine, but the testimony was positive, and not contradicted, that in view of the 
course that the train was pursulng, a proper position for him was on the 
northeast corner of the front car. He was sltting immedlately above the 
right-hand end of the front transverse beam. When a point on the track was 
reached opposite the freight office of the company, where, according to the 
testimony of one of the witnesses it was necessary to stop the car and back 
into the yard, while the train was slowly moving, Hopkins attempted to get 
oflf the car. Whether he did this to surrender the train to a new crew which 
was waiting for him there, or whether to take his position on the other end 
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of the train, which was now backing into the yards of the company, or wheth- 
er to walk back and sélect a track in the yard on which bis train was to be 
placed, is not made clear by the évidence. In the absence, however, of any 
proof to the contrary, it will be presumed that he attenipted to dismount_ f rom 
the car for some reason essential to the performance of hls duty. A witness 
who was standing a short distance away testified that, as Hopkins proeeeded 
to get down from the car, he, the witness, saw bis trousers catch by a nail, 
that he swung under the car forward of the front wheel, which passed over 
hlm, crushing hlm to death. This witness, a negro named John Jones, testi- 
fied that there was a large electric light there, and that, although it was night, 
he saw the occurrence plainly. The défendant put in the évidence the report 
of the accident, date October 27, 1904, time 7:32 p. m., but probably written 
shortly thereafter. It was signed by H. F. Blackston, who was the yardmas- 
ter of the Southern Railway. This witness was on the scène a short time 
after Hopkins was killed. This report was required by the company. In re- 
ply to the Question, 'State fully how it occurred?' he answered, 'While riding 
on front end of tank car, it is supposed that, wlien he went to get ofC, fioor of 
car caught bis trousers, and threw him on rails.' This is reiterated and sllght- 
ly elaborated in the remarks appended to that report as follows: 'While 
coming from Buckeye Cotton Oil Mill with one car ahead and two cars be- 
hind engine, Conductor Hopkins, who was riding on front of the head car, 
which was a tank car, sitting on fioor of car, it is supposed that, when be 
attempted to get off the moving car, some of bis clothing caught on car and 
threw him across rails. One wheel passed over bis body, killing him at once.' 
From the same report it appears that the engineer of this train was W. T.. 
Burckhalter, the fireman was James Way, the front brakeman Joe Addison, 
the brakeman Benjamin Weston. jVone of those witnesses were pfoduced or 
sworn. In response to the question. 'Xame and address of ail eyewitnesses 
of the injury, employés and others,' the name John Jones, colored, Augns- 
ta, Ga., is given in the same report. Blackston, tUen yardmaster, is now the 
yardmaster of the défendant company at Columbia. S. C. He was produced 
as a witness for the plaintiff. Ile says that he saw the ea:r that night, and the 
next day in bis report, which he says he did not write — it was typewritten — 
but which he signed, in nnswer to the question, 'If détective, number and 
initiais of car or engine,' the word 'None' is written. Blackston, however, 
testified that be did not see the nail in the end of the beam that night, but he 
did see it the next day. He also described the condition of the floor of the car 
where Hopkins was sitting. This was likewise made plain by the photo- 
graphs which the défendant company had taken, and which the plaintiff în- 
troduced. This makes it obvions that the front of the car on which Hopkins 
was sitting had been noticeably worn or damaged. You will bave the photo- 
graphs before you, and can détermine to what extent this had been done. 
First on the floor of the car In the direction in which it was proceeding was 
a new plank. This appears intact. It is noticeably higher than the worn 
and battered plank which is behind It. This the witnesses testify and this also 
appears as will be seen from the photograplis. Blackston testified that the nail 
projected at a point beneatli that on which Hopkins was sitting from a quarter to 
three-eighths of an inch. It was 10 or 20 penny nail he said. Two car Inspect- 
ors testified, one for the plaintiff and one for the défendant, that such nails 
when found by the Inspectors were regarded as dangerous to the train hands, 
and were driven in. There is no contradiction as to thèse statements that 
such pro.iecting nails on the cars were dangerous to the safety of the men who 
worked on the trains. The trousers worn by the unfortunate conductor were 
introducedi in évidence. There was a long rent in the seat, extending toward 
the waist band, which it is insisted for the plaintiff was oceasioned by the 
nail, which it is alleged caught in the cloth as the conductor attempted to 
.iump or slide off the train. There is no contradiction in évidence whatever 
as to the manner in which Hopkins came to bis death, except that affiorded by 
the testimony of two inspectors for the company, who examined the car that 
night and the next day, and testified that there was no nail there. There 
was also évidence to the effect that the new plank, projecting above the bat- 
tered plank behind it. was dangerous to safety. It is true, however, that 
Blount, inspector for the company, testified that he carefully examined this 
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car, and that It would not hâve been condemned. Tlie évidence îs In confliet 
upon thls subject. If the trousers hung either from the protrurting naU. or 
from the Irregularity or uplift in the floor caused by the new plaiik, and if 
the jury find that Hopkins' body was for a moment suspended in the air a» 
testlfled, and because of such suspension he lost his balance and the oontro! 
of his person, and because of his Inability to extricate himself was thrown 
either feet foremost or bead foremost across the track and under the car, tben 
the présence of the nail or the irregularity whieh caught bis trousers mny be 
by thenî regarded as the cause of his death. If the jury iind from the evideiips 
that ueitber of thèse alleged grounds of négligence was the cause of the death 
of the plaintiff's husband, there is an end of the case, and the verdict must be 
for the défendant. If you are satistied, however, that the évidence prepond- 
erates in favor of the plaintifC on either of thèse issues, your next inquiry 
will be: Did the particular object, which it is contended caused Hoplcins to 
fall under the forward overhand of the platform car and in front of the first 
wheel, constitute such a defect in the condition of the car as will support the 
charge bf négligence? 

"Now the détermination of négligence is entirely a question for the jury. It 
is presunied by the law to be a matter of that character which 12 practical 
men can, better than the court, détermine in aceordance with the truth and 
the prineiples of right and justice. You hâve heard the évidence on that sub- 
ject, and the question of négligence is submitted exclusively for your consid- 
ération. I may add that ail I bave said with regard to the évidence is sub- 
mitted, as' I hâve the right to do under the practice of thèse courts in sunnning 
up, merèly to assist, and not to control, you. Our practice is quite différent 
from that of the state courts, where tbe évidence niay not be discusscd. In 
thèse courts, adopting the old common-law practice, the judges hâve the Pow- 
er to refresh the minds of the jury as to the salient features of the évidence, 
to arrange it, and collocate it so as to assist them, but the final duty with 
regard to flndlng the facts is exclusively for the jury. Ali I hâve done, or 
may do, bas been done merely for the purpose of assisting you, and not for 
the purpose of eontrolling your independent judgment, whieh must détermine 
the issues of fact in this case. 

"There are, however, certain prineiples of law which you must consider asi 
aiding you In the détermination of this question of négligence. Perhaps the 
rule upon this subject cannot be better expressed than in the language of the 
Suprême Court of Massachusetts, cited with approval by the Suprême Court 
of the United States. It is as follows: 'The rule of law which exempted tbe 
master from responSibility to the servant for injuries reeeived from the 
ordinary rlsks of his employment including the négligence of his fellow serv- 
ants does not excuse the exercise of ordinary care in supplylng and maintain- 
ing proper instrumentallties for the performance of tbe work required. One 
who enters the employment of another bas a right to count on this duty. and 
is not required tô assume the rlsks of the master's négligence in this respect.' 
In this case you will understand that the défendant company occupies tbe at- 
titude of the master. 'The fact that it Is a duty which must always be dis- 
charged, when the employer is a corporation, by ofRcers and agents, does not 
relieve the corporation from that obligation. Tbe agents who are charged 
with the duty of supplylng safe machlnery are not, in the true sensé of the 
rule relled on, to be regarded as fellow servants of those who are engaged in 
operatlng it. They are charged with the master's duty to his servant. They 
are employed lu distinct and Independent departments of service, and there 
is no difïiculty in dlstingulshing them even when tbe same person renders serv- 
ice by turns ' in cach, as the cpnvenience of the employer may require.' In 
a subséquent portion of tbe saine opinion, the court said: "ïhe corporation is 
equally chargeablé, whether the négligence was in origlnally failing to pro- 
vide, or in afterwards failing to keep its machlnery in safe condition.' 

"In thé llght of this décision the tank car or flat car, as It Is indifCerently 
called during the progress of the trial, may be regarded as machlnery. The 
obligation of the rallway company to furnlsh and to keep it in safe condi- 
tion is Indisputable. It follows that if a conductor, or other employé whose 
duty is not to furnlsh but to operate machlnery, should be injured by defects, 
for the absence of which the company can properly, in view of ail the facts, 
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he held cnipable, the latter would be lialile for injuries whlcli may reisult. I 
am speaking generally now of such freight cars, and not of tliis particular 
freigtit car. The application to this freight car will be subsequently niade. 
The duty of lieeplng the cars passing over its Jines In safe condition implies 
the duty on the part of the company of inspecting them. This does not re- 
quire an unreasonable inspection, but it should be niade with ortiinary care 
and diligence. A railroad employé, of course, pursues a dangerous aiid baz- 
ardons occupation. In a sensé he may be said to take bis life in Ijis owu 
hands when he engages to work with pouderous trains and luachiuery and 
cars, moviug with différent degrees of rapidity, and if this — or any otlier ac- 
cident — however lamentable the resuit, was brought about by the ordinary 
risks or dangers of that service, there ought to be, and can pro])erly be, no 
recovery against the défendant company. But at the same tinie, if, for want 
of proper inspection, there Avas a dangerous defeet left in the car, and an or- 
dinary or proper movement was made by Hopkins in tlie iierfoi'mance of his 
duty without négligence on his part — which, otherwise would bave resulted 
In no injury whatever — and thèse became the proximate cause of bis death, 
the jury may, if they think proper, regard the pri^sence of such defeet as nég- 
ligence. But, as I say, the question of négligence is entirely for them. 

"Nor does it matter if the defeet is in the cars of another railroad company, 
or other person, flrm, or corporation, operated on the Unes of the company 
where the injury was sustained. It does not matter to an employé whetlier he 
is hurt by a defeet in the car of the company employiug him or the car of 
another company. The injury to him, or his family. is the sanie. It follows 
that a railway company is responsible for such defects as would be disclosed 
by ordinary inspection; that is, by ordinary care and diligence. When cars 
come to it which bave defects, visible or discoverable by such inspection, 
it must elther remedy such defects or refuse to take such cars. This miicli 
is diue to its employés. Whether there was such a defeet in the car whic:h 
killed the plaintifC's husband, and, if there was, whether it could hâve beeu 
disclosed and discovered by ordinary care and diligence in inspection, and 
whether beeause of this defeet he was actually killed, are questions for tlie 
jury. 

"At the request of defendant's counsel, I charge you that 'in a case of this 
character the plaintifï cannot recover, unless her husband could hâve recover- 
ed in the event he had merely reeeived personal injuries instead of having 
met with his death.' Also at the same request: 'If the deceased immediate- 
ly or remotely, directly or indirectly, caused the injury or any part of it, or 
eontributed to it at ail, his wife could not recover.' 'His wife' by which the 
counsel means the widow, could not recover. I also give you ttie additional 
instruction asked by the defendant's counsel: 'Before an employé eau recov- 
er from a railroad company, he must be free from fault, and, if he is killed 
while In disobedience of a rule of the company, his vi'idow cannot recover, un- 
less it appear that such disobedience did not dire<:tly or indirectly contribute 
to any degree to the injury.' To this gênerai principle I feel obliged, however. 
to add that if It shall satisfactorily appear to the jury by a prépondérance of 
the évidence that the very exigencies of the business of the company, and the 
requirements of the défendant company's ofHcers, obiiged defendant's employés 
to disregard the wrltten or printed rule, and if this was universally known to 
be true, and if such violation was constantly made, and the évidence dis- 
closes no attempt on the part of the company to stop it, other than the rule, 
the printed or wrltten rule prohibiting such action cannot be regarded as re- 
lleviug the company from the results of alert and active conduct on flie part 
of its employés, which was neeessai-y and proper, and of which it continually 
enjoyed the henefit. 

"The next request to charge by the defendant's counsel Is cognate, and is 
also given. 'When an employé of a railroad company bas his ehoice of tvvo 
waya in which to perform a duty, the one safe and the other dangerous, 
though convenient, he is bound to sélect the safe method, and, if he does not 
and is killed, cannot recover.' This rule, while correct as a gênerai principle, 
in View of the issues hère involved re<iuires brief élaboration. If it is clear 
from the évidence that the business of the défendant comjjany requlred that 
the more dangerous way should be adopted, that the movement of passengers 
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and freight in modem intercommunlcation and commerce required constant 
actlvity and alertness on the part of its own employés and iswif t movement and 
Swift dismounting from cars wlien tliey were not proceeding at an unreason- 
able rate of speed, and beyoïid a rate of speed peruiltted by tlie law, and if 
tbe rule of the compauy eitlier expressly ot impliedly required sucli alertness 
and activity of its employés, even thougli a metliod may be more dangerous 
tlian slower and more cautions methods, it is true that a. compauy camiot be 
exonerated from the conséquences of such alertness and activity as It actually 
demands from its employés, although it may be apparently obnoxious to its 
written or printed rules, publisbed some time before. 

"At the request of the defendant's counsel, I charge you that 'a corporation 
acts only through its agents. A corporation's inspection of cars Is necessarily 
done through Its agents. It may, if It sees proper, delegate that duty to 
inspect to one set of employés under certain circumstances, and to another 
employé or set of employés under other circumstances. If the employé to 
whom the duty of inspection is delegated under certain circumstances fails 
in that duty, it is his own négligence and there can be no recovery by his 
widow if he is killed as a resuit of his own fallure iii the matter of inspec- 
tion.' This is a correct statement of the gênerai rule. It should always 
hâve a reasonable construction in view of the facts. It will be for the jury 
to détermine if the f allure of Hopkins to discover the defects in the cars, if 
there were any such defects, contributed in any degree to cause his death. 
The jury will look to the évidence to ascertain if this is true. As I recall 
the évidence, which you must remember, after nightfall Hopkins was sent 
to an industrial Une over which the Southern Railway had control to bring 
therefrom the car of a private corporation. His primary duty was that of a 
conductor. If there were no inspectors at Augusta, it would be his duty un- 
der the rules of the company to inspect the cars which he moved. If, more- 
over, it appears that this car was moved hère from the Une of the Southern, 
was placed by the same company on the industrial Une, was it négligence on 
the part of the conductor, who was sent for it in the night, to fail to discover 
the defects, if any, which existed, and did this failure directly or indirectly 
contribute in any manner to his death? In so far as the questions of fact are 
involved, thèse are matters for the détermination of the jury. It appears 
from the évidence that the Southern bas a large corps of inspectors at this 
place. The head inspecter for the défendant company testifled that he had 
28 men under his orders, and that he could -discharge any one of them if he 
failed to perform 'his duty. 

"If, gentlemen, yovl find that the company was not négligent as charged in 
the déclaration, you must find for the défendant. If you find that the de- 
ceased, the husband of the plaintlff, by négligence contributed in any man- 
ner, directly or indirectly to his own death, you must also find for the de- 
fendant. In either event your verdict will be, "We the jurj-, flnd for the dé- 
fendant.' 

"If, however, you flnd that the défendant was négligent as charged, and that 
such négligence caused the death of the plaintifll's husband, and that he did 
not by négligence in any manner contribute thereto, your verdict must be for 
the plaintifC, and in that event you will proceed to ascertain the amount you 
should flnd for damages. 

"In volum-e 70, I believe, of the reports of the Suprême Court of Georgla, 
certain tables are to be found which are in évidence hefore you, and which 
that court has held to be admissible in évidence for the purposes for which 
they were designed. It is also admissible hère for the same purpose. They 
are not, however, binding upon you, and you may use them or not as you see 
fit. They are admitted in évidence solely to aid you in reaching certain rea- 
sonable and proper conclusions, because they show the resuit of certain obser- 
vations and calculatious which may be of assistance to you In your considéra- 
tion of this case. 

"On page 845 appears what is called the Oarlisle Mortality Table, and from 
it can be obtained the probable expectancy of life under ordinary conditions 
remaining to persons of various âges. If it is proven before you that the 
husband of the plaintlff in this case was 39 years of âge at the time of his 
death, by consultlng this table we may ascertain that the average person 
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of that âge may reasonably expect to live about 28% years longer, barring 
any unusual contingencies. If, then, you discover from the évidence the 
average yearly earning capacity of the deceased, the use of this table by in- 
dlcating the probable expeetancy of life may asslst you in reaching a con- 
clusion as to the aggregate value of the earnings of the deceased during the 
remainder of his lifetime had he llved out his expeetancy, of course, taking 
into considération any probable increase or diminution in Iiis earning capac- 
ity during the remainder of such expeetancy. ïou will, however, conclude 
for yourselves from ail the facts proven in the case, the condition of health, 
the nature of occupation, and the gênerai surroundings of the deceased what 
his reasonable expeetancy would hâve been. When you arrive in your own 
minds at the probable aggregate earnings of the deceased for the remainder 
of his life, had he lived out his expeetancy, your next duty will be to reduce 
this amount to its présent cash value, or such sum as pald at one time, would 
be équivalent, in your judgment, to such aggregate earnings spread over quite 
a long period of years. For this the court can, of course, give you no definite 
rule, and you will hâve to détermine sueh sum for yourselves. I repeat that 
this table is not binding upon you. ïou may use it if you think proper. You 
may reach your conclusion as to damages, if you décide the défendant is llable, 
aecording to the method I hâve given you, or according to the method you 
may adopt. 

"On page 947 of the volume referred to you will flnd another table, by which 
the value of annuities on the lives of persons may be caleulated. This table 
of annuities is designed to show the actual présent cash value of annuities, 
or aggregate yearly cash earnings, figured at $1 per year, for persons of 
varions âges. If it has been proven before you that the deceased, was 39 
years old at the time of his death, by referring to the table you might reason- 
ably conclude that at $1 per year for each year during the reasonable ex- 
peetancy of Ufe of a person 39 years old that the présent actual cash value 
of such an annuity or yearly income, figured at 7 per cent, the légal rate 
Jn this State, would be $10.939. You would then fix the probable reason- 
able yearly income of the deceased had he lived from ail the facts and cir- 
cumstances in the case, and, if you should détermine that amount to be $900 
a year, which is at the rate of $75 a month, you would then multiply such 
sum by 10.939, the value of the annuity at $1 per year, and thus obtain $9,- 
845.10 as the actual présent cash value of his life. 

"This annuity table may asslst you In reaching a conclusion as to amount In 
a somewhat more mathematical and shorter way, and you may prefer to use 
It rather than the table flrst explained, but the two tables are not to be con- 
fused, for they are not to be used together, as the methods of obtaining re- 
sults by them are différent. I a gain repeat that the method of ascertaining 
damages by the Jury, after considering ail the proof, is one that the jury may 
détermine for itself, in case they flnd the défendant liable. In case you flnd 
for the plaintifC, your verdict should read, 'We, the Jury find, for the plaintifl 
the sum of so much — stating it — wlth costs of suit,' and your foreman will 
sign it. 

"If you flnd for the défendant, your verdict will be, 'We the jury find for 
the défendant, with costs of suit.' " 



BRAY V. MOXONGAHELA RIVER CONSOL. COAL & COKE CO. 

(Circuit Court of Appeals, Third Circuit. May 1, 1908.) 

No. 38. 

Collision— Tows Going Adbift in Fog— Liability of Titg. 

The owner of a tug which parted from its tow of coal beats on the 
Ohio river at night in a fog heUl not chargeable with négligence which 
rendered it liable for injuries done by the beats by drifting against oth- 
er craft moored in the river merely because the tug was sent out with the 
tow from Pittsburg, 12 miles distant, at nlght, at a time when there was 
no fog. 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Thomas Patterson, for plaintiflf in error. 
Charles G. Mcllvain, for défendant in error. 

Before WILLIAM HENRY MOODY, Associate Justice of the 
Suprême Court, and DALLAS and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. In the year 1905 the Evansville Contract 
Company was engaged in building part of a dam across the Ohio river 
about 13 miles below Pittsburg, Pa. When the work was suspended 
on the afternoon of Saturday, Junê 24, 1905, the floating plant, includ- 
ing derrick boats, pile driver boats, decked barges, flat boats, etc., was 
tied up in its usual harboring place. The Iron Age, a towboat own- 
ed by tlie Monongahela River Consolidated Coal & Coke Company 
(défendant below and hère), left Pittsburg, with a tow of'coal, at about 
30 minutes after 10 o'clock in the evening of the 24th of June, 1905, 
She proceeded safely to a point adjacent to the site of the dam above 
referred to, where her tow was wreckèd, and the barges composing it 
colHded with the Evansville Contract Company's plant, "crushing, 
breaking, and injuring the same," and to recover for the loss and dam- 
age thus occasioned that company's trustée in bankruptcy instituted 
the action to which this writ of error relates. When, on the trial, the 
évidence for the plaintifï had beefi closed, the court entered a judg- 
raejit of compulsory nonsuit, which it afterwards refused to take off ; 
and the question now for décision is whether that judgment was, as is 
avei'red, erroneously awarded and sustained. 

The "Statement of Claim," which in Pennsylvania is substituted for 
a common-law déclaration, averred and alleged, inter alla, that the de- 
fendant was under the duty of taking care "to properly and carefuUy 
control and govern its said crafts, so as to avoid collision with, or in- 
jury to, other craft lawfully using said river, or the harbors and moor- 
ing places therein, yet the said défendant company, not regarding its 
duty in the premises, . did so carelessly and negligently conduct its 
opérations as aforesaid that during the night of June 34 to the morn- 
ing of June 35, A. D. 1905, the said défendant sent out from the Pitts- 
burg Harbor the steamer Iron Age, with a loaded' fleet of coal boats, 
coal barges, model barges, etc.," and the only lack of due care assert- 
ed and relied upon in this court is that which was thus charged, name- 
ly, that "it was négligence to send out the Iron Age on the night of 
June 34, 1905." This position, however, is untenable, because there 
was no évidence upon w^hich a verdict in its support could reasonably 
hâve been sustained. The contention that the burden of proof was 
shifted to the défendant is irrelevant, for the plaintifï himself adduced 
testimony that the fog which immediately caused the parting of the 
tug and its tow had "shut down and enveloped" them for "less than 
three minutes" before the accident happened. They had proceeded 
safely and without incident to that time; and it could not, we think, 
be justly held that, with respect to a plant lying 13 miles below, it was 
an act of négligence for the Iron Age to proceed at ail merely iaecause 
some rivermen woiild hâve thought she was "liable to hâve some fog" 
at some indetermihate'tinie and place after starting. 
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No useful purpose would be served by discussing the évidence with 
more particularity. It must suffice to say that careful reading of the 
whole of it compels the conclusion that it would not hâve warranted 
a finding of négligence on the part of the défendant. 

Therefore the judgment of the Circuit Court was right, and is af- 
firmed. 



CANADIAN IMP. CO. V. COOPER et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1908.) 

No. 203. 

X. Beokees— EiGHT TO COMMISSIONS'— Sale Made bt Agent. 

A broker employée! to sell property at a fîxed price is not deprived of 
his right to commissions because tlie purchaser was procured through the 
agency of another employed by him. 

2. Same— Revocation of Authokitt— Bad Faith of Pbincipal. 

Wliere brokers employed to sell bonds procured a purchaser who was 
ready and willing to take the bonds and disclosed his name to thelr 
principal, the latter cannot deprive them of thelr right to commissions by 
revoking thelr authority and Itself making the sale to such purchaser. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Brokers, § 69.] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

On writ of error to review a judgment entered May 6, 190T, upon 
the verdict of a jury in favor of the plaintiffs for $20,000. 

Decker, Allen & Storm (Charles A. Decker, of counsel), fo! 
plaintiflE in error. 

Samuel Untermyer (Abraham Benedict, on the brief), for défend- 
ants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This action was brought by the plain- 
tiffs below to recover $20,000 for services as brokers in eiïecting 
a sale at par of two million dollars of bonds issued by the défend- 
ant, for the agreed commission of one per cent. 

Error is assigned as follows : 

First. — The court erred in refusing to grant the motion of coun- 
sel for the plaintiflE in error at the close of the case, to dismiss 
the complaint on the ground that no connection of the plaintiffs, 
or the plaintiffs as a firm, was shown with the transactions proved. 

Second.— ^The court erred in charging the jury: 

"But a man, unless the agreement is spécifie to the contrary, may just as 
well employ some one else to do his vcork for hlm as do it ail himself ; he 
may just as well earn his commission by the labor of another whom he em- 
ploya for that purpose as by his own direct Personal acts." 

Third. — The court erred in charging the jury: 

"But îf the option had explred because it had been taken away after the 
name of Blair & Co. had been divulged, that kind of an expiration of the op- 
tion would not, In my Judgment, deprive tbe plaintiffs of a recovery,'^ 
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There was no error in refusing to dismiss the complaint on tlie 
ground that no connection of the plaintifïs with the transaction 
was shown. It is possible that there was sufficient uncertainty 
upon the subject to warrant the submission of the question to the 
jury but the court was clearly right in refusing to décide it as matter 
of law. 

There was no error in the charge as quoted in the second as- 
signment supra. 

The language was used by the court in explanation of what 
immediately preceded it. The jury had just been told that if 
they found that the plaintifïs were the procuring cause of the 
sale of the bonds to Blair & Co. that such conclusion would be 
reached by finding that the work which procured the sale was 
"the labor of Anderson, one of the plaintilïs, in going to Luria, 
and Luria in going to Tobey and Tobey in communicating with 
Marston," of Blair & Co. 

The broad language quoted must, therefore, be limited to the 
facts to which it evidently referred, and we know of no authority 
for holding that a broker, employed to procure a purchaser for 
property at a fixed price is, if he produces such purchaser, de- 
prived of his commissions because he has employed assistants. 

The quotation from the charge found in the third assignment 
of error, when taken in connection with the rest of the charge 
on the same subject, is, we think, entirely correct. The jury were 
instructed in substance, if they found that the plaintifïs had pro- 
cured a purchaser ready and able to take the bonds and had dis- 
closed his name to the défendant, that the latter could not, by re- 
voking the plaintifïs' authority and selling the bonds itself to the 
purchaser, deprive the plaintifïs of their commissions. 

In Sibbald v. Bethlehem Iron Co., 83 N. Y. 378, the Court of 
Appeals, at page 384 (38 Am. Rep. 441), says: 

"The right of the principal to temiinate liis authority Is absolute and un- 
restricted, except only that he may not do it in bad faith, and as a mère 
device to escape the payment of the broljer's commissions. Thus, if in the 
midst of negotiations instituted by the brol^er, and wliicli were plainly and 
evidently approaehing success, the seller should revoke the authority of the 
broker, with the view of concluding the bargain witliout his aid, and avoid- 
ing the payment of commissions about to be earned, it might well be said 
that the due performance of the obligation by the broker was purposely pre- 
vented by the principal." 

We think no réversible error has been assigned and that the judg- 
ment should be affirmed with costs. 



POLLOCK et al. v. RIDDICK. 

(Circuit Court of Appeals, Sixth Circuit. May o, 1908.) 

No. 1,777. 

Sales— Option to Buy— Acceptance. 

Under a contract giving an option to purchase timber, to expire on a 
certain date, and providing that, "if accepted, the above-named parties are 
to pay for said timber an additional amount of $2,450, in casli upon the 
making of a contract for the sale of said timber," the purchasers were 
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Tequired to pay or tender the money before the option expired to entitle 
them to maintain an action to reeover damages for the refusai of the seller 
to niake the sale. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

H. R. Boyd, for plaintifïs in error, 
A. W. Biggs, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by E. N. 
PoUock and H. R. Pollock to reeover damages for the faihire of T. K. 
Riddick to comply with a contract on an accepted option for the sale 
•of timber. The court below sustained a demurrer and dismissed the 
case. 

The material part of the option executed and dehvered by Riddick 
on November 1, 1904, was as follows : 

"Received of E. N. Pollock and H. K. PoUoek, Memphis, Tennessee, tlie suni 
of flfty dollars, In considération of which amount I hâve given. j;nuited and 
sold to them the option and privilège of purchasing ail the timber of every de- 
scription now standing on that portion of my place in Crittenden couuty, 
Ark.," etc. 

"This option is given for thirty dnys and expires on the iirst day of De- 
cember, 190i." 

"If accepted, the above-named parties are to pay for said timber an ad- 
ditional amount of $2,450 in cash, upon the making of a contract for the sale 
of said timber." 

"It is understood and agreed that if this option is accepted, and said tim- 
ber purchased, the purchasers are to be allwved three years, or until the 
tirst day of January, 1908, to remove the said timber," etc. 

It will be observed that this option was not one to enter into a con- 
tract for the purchase of the timber, but to purchase the timber. Its 
terms are clearly defined. It was given for 30 days, and expired on 
the Ist day of December, 1904. The Pollocks were given the option 
and privilège of purchasing the timber, but only within the life of the 
option. And they were given the option to purchase the timber by 
paying the additional amount of $2,450 in cash. 

But it is contended that the term defining payment is qualified by the 
succeeding condition ; that it was to be "in cash" only "on the making 
of a contract for the sale of said timber" ; that this last, "the making 
of a contract for the sale of said timber," was a condition précèdent ; 
that the cash did not hâve to be paid or tendered until the contract was 
made ; and that in the présent case the contract was not made, nor was 
there any oflfer to make it. The substituted déclaration avers that Rid- 
dick was absent from Memphis from and after about the 20th day of 
November, 1904, until the 5th day of December, 1904, at Somerville, 
in Fayette county, Tenu., and that prior to the Ist day of December, 
1904, one of the Pollocks went to Somerville, saw Riddick, and told 
him that they (the Pollocks) accepted the option and contract to pur- 
chase, and that they would take the timber under the terms and condi- 
tions of the option, and that Riddick returned to Memphis on or about 
the 5th day of December, 1904, and on that day the Pollocks "were 
ready, willing, and able to pay the défendant the sum of $2,450," the 
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balance of the considération named in the oplion and contract, and de- 
Jîianded iinder t!ie option ; tliat Riddick exécute a contract for the 
timber npon said property to tliem, and that he comply with the con- 
ditions of said option which Riddick decHned to do, on tlie ground 
that the balance of the considération of $8,450 was not paid or ten- 
dered on or before the Ist day of December, 1904; and that the de- 
mand for a compliance with the said contract on December 5, 1904, 
came too late. In brief, as shown by the snbstituted déclaration, the 
PoUocks were given until the end of the Ist day of December to pur- 
chase the timber by paying the additional amount of $3,450 in cash, 
and at the time of paying or tendering this money they had a right to 
demand a conveyance of the timber. But they let the time pass with- 
out taking advantage of the option. By the terms of the option it 
expired on the Ist day of December, and they waited until the 5th 
of December, and then demanded that Riddick exécute a contract con- 
veying them the timber. They made this demand upon the strength 
of the fact that on or about the Ist of December they had notified Rid- 
dick that they accepted the option, but, though they accepted it, they 
did not comply with its terms during its existence. 

We think this case is fuUy covered by the décisions in Kelsey v. 
Crowther, 163 U. S. 404, 408, 16 Sup. Ct. 808, 40 h. Ed. 1017, and 
Kentucky Distilleries & Warehouse Co. v. Warwick Co., 109 Fed. 380, 
283, 48 C. C. A. 363. In each of thèse cases an option to sell land, 
etc., was involved, and a proceeding to enforce the option. In each 
an abstract of the land covered by the option was to be furnished, and 
the failure on the part of the giver of the option to furnish the ab- 
stract was made the excuse for not paying or tendering the price of 
the land within the time fixed by the option. But the court held that 
the duty to tender the price of the land under the option and according 
to its terms existed regardless of the failure on the part of the giver 
of the option to furnish the abstract if the would-be purchaser desired 
to lay the ground for the suit for spécifie performance. Said the 
court, speaking by Mr. Justice Shiras (page 408 of 163 U. S., page 
810 of 16 Sup. Ct. [40 D. Ed. 1017]) : 

"If the, contract is construed as maklng it tlie duty of Crowther to tender 
the abstract, yet his failure to do so dld not dispense with performance or the 
ofCer to perform on the part of the complalnants. Ilis failure to furnish the 
abstract mlght hâve justlfled the complalnants In declaring themselves off 
from the contract and might hâve form^d a successful défense to an action 
for damages hrought by Crowther. Biit, if they wislied to speciflcally enforce 
the contract, It was necessary for the coniplainants themselves to tender per- 
formance. To entltle themselves to a deeree for a spécifie performance of a 
contract to sell land, it has always been held necessary that the purehasers 
should tender the purciiase money." 

This is in accordance with the rule laid down in Bank of Columbia 
V. Hagner, 1 Pet. 460, 464, 7 D. Ed. 219 : 

"The seller ouglit not to be conipelled to part with his property without 
recelvlng the considération; nor the purchaser to part with his money, with- 
out an équivalent in returu. Hence lu sueh cîisps, .if either a vendor or ven- 
dee wish to compel the other to fulfill his contract, he must make his part 
of the agreement précèdent, and eannot proceed against the other, witboui: an 
actual performance of the agreement, on his part, or a tender and refusai." 
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The same question came before this court in the case of Kentucky 
Distilleries & Warehouse Company v. Warwick Co., 109 Fed. 280, 48 
C. C. A. 363, and the décision of the Suprême Court in Kelsey v. 
Crovvther was expressly followed, Judge, novv Mr. Justice, Day, 
saying (page 283 of 109 Fed., page 366 of 48 C. C. A.) : 

"As we understand Kelsey v. Crowtlier, the ruHn.ç of the Suprême Court of 
the United States is that notwlthstancling failure to furnish au ab.stract when 
the purehase mouey was to be paid by a day eertaiu, aîid tiiiie was of tbe 
osseuce of the coutrac^t, the jjurchaser scekin;; si)scille perforuiance would be 
obliged himself to teuder performance ou his part." 

In the présent case, the option was to purehase, and it had to be used 
within 30 days. It was to expire on the Ist of December. Before the 
termination of that day, the $2,450 must be paid in cash. If the Pol- 
locks desired the timber, they should hâve paid the cash. If they de- 
sired also a written contract, they should hâve paid or tendered the 
cash on that day and demanded the contract. It does not appear they 
did either thing. They simply stood by and failed to take advantage 
of the option vi"hile it was still alive. 

Judgment affirmed. 



LEVY et al. v. EQUITABLE LIPE ASSUR. SOCIETY. 

(Circuit Court of Appeals, Sixth Circuit. May 5, 1!)08.) 

No. 1,74». 

Landloiîd and Tenant — Construction of Lease— Pkovision fok Tebmina- 
TiON in Case op Isjury by Fiée. 

A lease for a room in a six-story building provided that, if the "Imlld- 
ing or premises wlierein said demised premises are coutaiued"' should be 
destroyed by tire or so badly injured that they fould uot be ropaired witfli- 
in sixty days, the lease should termiuate : but if said pi'eunses, "haviug 
been injured as aforesaid," should be rejiairable within 00 days, the les- 
sor should repair with ail reasonable sjieed, and the rent should cease 
during the time of makiug the repairs, and that, if so sligliliy injured as 
not to be rendered unfit for occupancy. they should be repaired and the 
rent should not cease. Held, that such provisions applied to the entire 
building, and that, on an injury to the building by lire which could not 
be repaired within GO days. the lessor was enticled to terniinate the lease. 
although the demised portion was on!y slightly injured, and not rendered 
unfit for occupancy. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

L. Lehman, for plaintift in error. 

D. Goldsmith and H. Craft, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is a suit which grew ont of the 
partial destruction by fire of what was known as the Equitable Build- 
ing, in Memphis. Beginning August 1, 1903, the plainliffs leased a 
storeroom in one corner of the building, on the ground floor, for use 
as a saloon and café ; first, for three years, and after that for five years 
more. On February 21, 1906, the building was partially destroyed by 
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fire. It was a large office building, estimated to be worth $79,000, and 
the adjusters appraised the damage at $43,000. The Uùlding liad six 
stories, and the principal damage was to the upper stories. The store- 
room occupied by the plaintifïs was but slightly damaged ; the princi- 
pal injury being from water. The plaintifïs did not vacate the store- 
room occupied by them in conséquence of the fire, but continued to do 
business, and on March 12, 1906, the agent of the défendant served 
notice upon them that he considered the lease canceled by reason Oi the 
damage to the building, and expected them at once to surrender pos- 
session of the premises. The plaintifïs refused to do this, and hâve been 
in possession ever since. Instead of surrendering, they brought the 
présent suit to recover $25,000 damages for breach of the two leases 
under which they claim to hold possession of the saloon. A part of 
the damages alleged rests in contract and a part in tort. Thus the 
lessor was to furnish water, beat, and light, but after the fire the 
water, gas, and electricity were shut ofï, it is claimed, in violation o£ 
the contract. After the fire, a fence or barricade was constructed 
around the saloon, to some extent hindering entrance. A shed was 
built over the sidewalk, and a chute, or two chutes, for brick and 
débris, were constructed from the second story to the street in front 
of the entrance to the saloon. Ail thèse acts were charged by the 
plaintifïs to hâve been wanton and unnecessarily harmful to their busi- 
ness. The case was tried before a jury, and there was a verdict for 
the défendant. The attempt is to reverse this. 

The allégations of the déclaration concerning the contents and pro- 
visions of the two lease contracta made and entered into between the 
Equitable Society and the plaintifïs were admitted by the latter in its 
plea to be correct. The charge of the court was based upon the state- 
ment of the déclaration referred to, which is as follows: 

"Both of said leases provide that if during the term thereof the building 
or premises wherein said demised premises are contained shall be destroyed 
by fire, or the éléments, or be so badly injured that they cannot be repaired 
within 60 days from the happening of sueh in.iury, then said lessees shall im- 
mediatel,y -surrender said premises and ail interest therein to the défendant. 
And both of said leases further provide that in case of destruction or partial 
destruction of said building, as aforesaid, the défendant, as lessor, may re- 
enter and repossess said premises ; but if said premises, having been injured, 
as aforesaid, shall be repairable within 60 days from the happening of sueh 
injury, then the rent shall not run or accrue after sueh injury, or while the 
process of repairing in going on, and défendant, as lessor, shall repair the 
premises with ail reasonable speed, and the rent shall re-commence immedi- 
ately after sueh repairs shall be completed ; and if said premises shall be so 
slightly Injured by fire, or the éléments, as not to be rendered unflt for oc- 
cupancy, then said lessor agrées that the same shall be repaired with rea- 
sonable promptitude, and in that case the rent accrued or accruing shall not 
cease or terminate." 

It was the contention of the plaintifïs that thèse leases provided that, 
if the demised premises should be so badly injured that they could not 
be repaired within 60 days after the fire, the lessees should immediate- 
ly surrender the same. But, if the demised premises should be re- 
pairable within 60 days, then the rent should not accrue after the in- 
jury, or while the work of repairing was going on. The lessor should 
repair the premises with ail reasonable speed, and rent should re-com- 
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nience immediately after such repairs should be complétée! ; and, if the 
demised premises should be so slightly injured as net to render the 
same unfit for occupancy, then the same should be repaired with ail 
reasonable promptitude, and in that case the rent accrued or accru- 
ing should not cease or terminate. In other words, the plaintififs con- 
tended that the provisions of the lease or leases respecting the demis- 
ed premises related to them alone, and not to the building as an en- 
tirety. The character of the injury done by the fire was to be de- 
termined with référence to the demised premises alone, without re- 
gard to the building in which they vvere contained. If the demised 
premises should be repairable in 60 days from the fire, or if the de- 
mised premises should be so slightly injured as not to be rendered un- 
fit for occupancy, in either case the lessor should repair the premises 
with ail reasonable speed. In the first case the rent should not accrue 
while the premises were undergoing repairs; and, in the second case, 
the rent should not cease or terminate. 

The whole case turns upon the construction of thèse provisions of 
the leases as set forth in the déclaration. The court recognized this 
and instructed the jury that if they believed from the testimony that 
the building could not hâve been repaired within 60 days, but that it 
would require more than 60 days to hâve repaired it and placed it sub- 
stantially in the condition it was in before the fire, then their verdict 
should be in favor of the défendant. Asked at the close of the charge 
what he meant by the expression "building," the court said : "I mean 
the Equitable Building." And then questioned by counsel, "As a 
whole ?" the court replied : "As a whole ; from cellar to garret." 

To make explicit its position with regard to the construction of the 
provisions of the written leases, as set out in the déclaration, the court 
declined to charge the jury: (1) That the provisions for the termina- 
tion of the leases on account of damage by fire means damage or in- 
jury repairable within 60 days to the part of the Equitable Building 
embraced in said leases without référence to the time required for 
repairing other parts of the building "(2) If you find that by the fire 
which occurred in said building on February 21, 1906, the part there- 
of demised by said lease was not injured, or was injured and the dam- 
age was repairable within 60 days from the time of the fire, then such 
damage did not operate to give the défendant the right to end both 
or either of said leases." (3) And the foregoing second instruction 
is applicable, even though it might hâve required more than 60 days 
from the time of the fire to hâve repaired other parts of the building 
than those covered by the lease, unless it was necessary in the repair- 
ing of such other parts to include the said leased premises in the work 
of repair that would take more than 60 days from the time of the fire 
to accompiish. 

We think the court was quite right in taking the view it did of 
the provisions of the leases as set out in the déclaration. It seems clear 
to us that the opening provision related to the destruction or damage 
by fire of the entire building described as "the building or premises 
wherein said demised premises are contained." It is provided that if 
thèse shall be destroyed by fire, or the éléments, or be so badly injured 
that they cannot be repaired within sixty days from the happening of 



286 161 FEDERAL REPORTER. 

said injury, then said lessees shall immediately surrender said prem- 
ises and ail interest therein to the défendant. This reading seems clear 
beyond controversy. An attempt is made to throw doubt upon its 
meaning by commenting on the succeeding provisions. But we think 
a careful reading of them makes their meaning plain. The déclaration 
provides: "And both of said leases further provide that in case of 
destruction or partial destruction of said building, as aforesaid [ob- 
serve that the référence is to the "building," meaning the entire 
premisés "wherein said demised premises are contained"] ." The de- 
fendant as lessor, may re-enter and repossess said premises [meaning 
evidently the demised premises] ; "but if said premises, having been 
injured, as aforesaid [clearly referring to the entire building, the 
destruction or injury of which is the subject of the first provision], 
shall be repairable within sixty days from the happening of such in- 
jury, then the rent shall not run or accrue after such injury^ or while 
the process of repairing is going on, and the défendant, as lessor, shall 
repair the premises with ail reasonable speed," etc. There is room 
for argument that each lease should stand by itself, and that each 
part of the building should be considered as a unit in determining the 
effect of the injury caused by a fire on the lease which covers it. As 
a matter of policy there are arguments on both sides. It may be very 
impolitic to allow a lease to run simply because the room covered by 
it is substantially uninjured, although more than half of the building 
has been destroyed and will bave to be rebuilt. But, after ail, the 
question is not what the lease ought to be, but what it is, and that 
must be determined by a construction of the provisions of the leases 
as set forth in the déclaration. For the reasons we bave given, we 
think the court below was correct in the construction it gave in its 
charge to the jury. 
Judgment aïîîrmed. 



PEOPLE'S UNITED STATES BANK v. GTLSON et al. 

(Circuit Coiut of Appeals, Eiglitli Circuit. April 29, 1008.) 

No. 2,690. 

1. PosT Office— Fraud Order— Postmaster Geneeal's Décision of Question 

OF Pact Not Reviewablk. 

In a doiibtfiil case witliin tiis iurisdiction in tlie absence of fraud or 
a grosa mistake of fact wliere there is some évidence wliicli is satisfactory 
to tlie Postmaster General to sustaiu a fraud order issued under sections 
3929 and 4041 of the Revised Statutes, as amended by Aet Sept. 19, 1890, 
c. 008, §§ 2, 3, 26 Stat. 466, and by Act Mareh 2, 1895, e. 191, § 4, 28 Stat. 
964 (U. S. Comp. St. 1901, pp. 2086, 2688, 2749), his décision of a ques- 
tion of fact upon which the order is founded is conclusive, and it will not 
be reviewed by the courts. 

2. Same— Court may Eeview and Enjoin foe IjAck op Jueisdiction, Eeror 

OF Law or Gross Mistake of Fact, 

A c-ourt of equlty may en.ioln the enforeement of a fraud order (a) 
where tlie case was not witliin the jiirisdictlon of the Postmaster Gen- 
eral as where the bénéficiai elfect of tlio seheine was matter of opinion 
and not Of fact ; (b) where the iFsne of the order was induced by an er- 
ror of law into which the Postmaster General fell ; and (c) where its issue 
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was eausecl by fraud or a gross mistake of faet so tbat the order was 
"palpably wrong." 

3. Same— Issue of Order Without Evidence to Sustain it Errob of Law. 

The Issue by the Postmaster General of a fraud order upoii faets ad- 
mitted, conceded, or established beyond dispute whlch do not sustain it, 
or in the absence of any évidence to sustain it, is an error of law renie- 
diable in the courts. 

4. Equity— Admissions— Heaeing on Bill and Answeb— Heaeinq on Bill, 

Answee and Replication. 

Where a case is set down for hearlng on bill and answer, ail the facts 
well pleaded in the answer are talien as true. whether responsive to the 
bill or not. But, where a case is set down for hearins; on bill, answer, 
and replication, only those averinents of the answer wliieh are respon- 
sive to the bill are taken as true. Ail allégations in avoidance or justi- 
fication are denied by the replication, and are taken as untrue. 

[Ed. Note. — For case in point, see Cent. Dig. vol. 19, Equitv, §§ 711, 
712.] 

5. Same — Pleadings— General Denial Insufficient Before, but Good 

Aftee, Replication. 

While a gênerai déniai In an answer of ail the allégations of the bill 
not expressly admitted, or a négative preguant, is insuHicieiit on excep- 
tions to the answer, ail ob,iections to the forms of déniais are waived 
under equity rule No. 01 by the filing of a replication, and upou a hear- 
iiig on bill, answer, and replication they do not eonstitute admissions of 
any of the averinents they were interposed to deny. Where the essen- 
tial equities of a bill are challenged by a gênerai déniai upon such a 
hearing, the complainant is eutitled to no relief. 

[lîd. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, |§ G53- 
059, 712.] 

(Syllabus by Sanborn, Circuit Judge; Adams, Circuit Judge, and Philips, Dis- 
trict Jiidge, concurriug in resuit.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

For opinion of lovver court, see 140 Fed. 1. 

Shepard Barclay (Carter, Collins & Jones and Thomas T. Fauntle- 
roy, on the brief), for appellant. 

Henry W. Blodgett (Truman P. Young, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
dismissed a bill exhibited by the People's United States Bank, a cor- 
poration of the State of Missouri, against Frank Wyman, the po,st- 
master at St. Louis, and his subordinates, to enjçin them from mark- 
ing fraudulent and returning to the senders letters and other packages 
of mail directed to it which contained valuable drafts and checks, in 
obédience to an order to that efifect issued by the Postmaster General 
on July 6, 1905. The complainant chargea in the bill that it was 
carrying on a legitimate and lucrative banking business through the 
mails; that there was never any évidence before the Postmaster Gen- 
eral, except certain secret reports of post-office inspectors which the 
Postmaster General refused to divulge; that it was engaged in con- 
ducting any scheme or device for obtaining money through the mails 
by means of false and fraudulent prêteuses, représentations, or prom- 
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ises, and that it was not in fact so engaged; that at a hearing be- 
fore the Assistant Attorney General for the Post-Office Department, 
before the fraud order was issued, thèse secret reports were withheld, 
and inspection of them was denied to the complainant, there was no 
other évidence that the complainant was guilty of participation in 
such a scheme, and ail the évidence at that hearing was, and the con- 
ceded and admitted facts at that hearing were, that the complainant 
was not engaged in any such scheme or device, but that nevertheless 
the Postmaster General issued the order whereby, unless its exécution 
were stayed by the court, some of the complainant's property, consist- 
ing of remittances by checks, drafts, and post-office money orders 
through the mails would be confiscated, some of it would be returned 
to senders, and its business and réputation would be destroyed, to its 
irréparable injury, in violation of the fourth, sixth, and fourteenth 
amendments to the Constitution. The défendants answered that the 
order of the Postmaster General was issued upon ail the évidence 
taken both before and at the hearing before the Assistant Attorney 
General, both that in support and that in réfutation of the charge that 
the bank was engaged in conducting a scheme or device for obtaining 
money through the mails by means of false and fraudulent prêteuses, 
représentations, and promises; that ail this évidence taken together 
was satisfactory to the Postmaster General that the bank was so en- 
gaged; that it was in fact thus engaged; that the défendants were 
simply obeying the order of the Postmaster General, and they denied 
every allégation of the bill which was not thus expressly admitted. 
A gênerai replication was filed, the case was set down for hearing 
on July 3, 1907, and on that day the court dismissed the bill. 

Sections 3929 and 4041 of the Revised Statutes as amended by Act 
Sept. 19, 1890, c. 908, §§ 2, 3, 26 Stat. 466, and by Act March 2, 
1896, c. 191, § 4, 28 Stat. 964 (U. S. Comp. St. 1901, pp. 2686, 
2688, 2749), provide that "the Postmaster General may upon évidence 
satisfactory to him that any person or company is engaged in conduct- 
ing any lottery, gift enterprise or scheme for the distribution of 
money, or of any real or personal property by lot, chance, or .drawing 
of any kind, or that any person or company is conducting any other 
scheme or device for obtaining money or property of any kind through 
the mails by means of false or fraudulent pretenses or promises, in- 
struct postmasters" at any postoffice at which letters to such a per- 
son or company arrive to mark them fraudulent and to return them to 
the senders. The Suprême Court has had occasion to consider thèse 
acts of Congress in' two cases, in the American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 107, 108, 109, 110, 23 Sup. Ct. 
33, 47 ly. Ed. 90, and in Public Clearing House v. Coyne, 194 U. 
S. 497, 506, 509, 24 Sup. Ct. 789, 48 L. Ed. 1092. In the former 
case the Postmaster General had found, upon évidence satisfactory 
to him, that a scheme or device for obtaining money through the mails 
by means of pretenses, promises, and représentations that physical ills 
could be benefited and cured by the proper exercise of the mind was 
a scheme denounced by thèse acts of Congress, and had issued an or- 
der commonly called a "fraud order" against the company which prac- 
ticed it, whereby he directed the local postmaster to mark the letters 
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sent to the complainant which contained checks and drafts for money 
"Fraudulent," and to return them to the senders. The Suprême Court 
held (1) that, where the bénéficiai effect of the scheme or device in 
question as in that case is a matter of opinion not susceptible of proof 
as an ordinary fact, the Postmaster General has no lawful jurisdiction 
or authority to issue a fraud order (pages 106, 107 of 187 U. S., 
page 38 of 33 Sup. Ct. [47 L. Ed. 90]) ; (2) that, where the Postmaster 
General is induced to issue a fraud order by an error of law, his ac- 
tion is reviewable, and the exécution of his order may be enjoined by 
the courts, citing Burfenning v. Chicago, etc., Railway Co., 163 U. 
S. 331, 16 Sup. Ct. 1018, 41 L. Ed. 175, Johnson v. Drew, 171 U. S. 
93, 99, 18 Sup. Ct. 800, 43 L. Ed. 88, and Gardner v. Bonestell, 180 
U. S. 363, 21 Sup. Ct. 399, 45 L. Ed. 574, which apply the same rule 
to the Land Department (page 108 of 187 U. S., pages 38, 39, of 23 
Sup. Ct. [47 E. Ed. 90]); (3) that if there is no évidence before the 
Postmaster General of the violation of the fédéral law, or if the ad- 
mitted, conceded, or established facts before him show no such viola- 
tion, the Postmaster General's détermination that the évidence of such 
violation is satisfactory to him and his issue of a fraud order thereon 
is a pure mistake of law remediable by the courts (pages 109, 110 
of 187 U. S., page 39 of 23 Sup. Ct. [47 L. Ed. 90]); and (4) that, 
where the Postmaster General issues a fraud order without jurisdic- 
tion or by reason of an error of law, and thereby stops the delivery 
of letters which contain valuable inclosures, he violâtes the property 
rights of the person or Company whose letters are thus withlield 
(page 110 of 187 U. S-, page 39 of 23 Sup. Ct. [47 L. Ed. 90]). 

In Public Clearing House v. Coyne, 194 U. S. 497, 510, 515, 24 
Sup. Ct. 789, 48 L. Ed. 1092, the Postmaster General had held that 
a scheme or device for obtaining money through the mails by means 
of pretenses, promises, and représentations that persons who remitted 
$3 enrollment fee and $1 per month for 60 months vv'ould receive 
moneys in return proportionate to the increase of the membership 
of the association they joined, subject to numerous conditions, where- 
by the scheme "must ultimately and inevitably resuit in failure" and 
in loss to the great majority of the members (page 515 of 194 U. S., 
page 796 of 34 Sup. Ct. [48 L. Ed. 1093]), was not a lottery,'but a 
scheme or device denounced by the acts of Congress. The court be- 
low had reviewed the finding of fact of the Postmaster General and 
had found that it was not such a scheme, but that it was a lottery. 
The Suprême Court upheld the constitutionality of thèse acts of Con- 
gress, "the only réservation being that the person injured may apply 
to the courts for redress in case the Postmaster General has exceeded 
his authority or his action is palpably wrong," (page 509 of 194 U. 
S., page 794 of 34 Sup. Ct. [48 L. Ed. 1092]); and it said: 

"Inasmuch as the action of tlie postmaster in seizing letters and returnlug 
them to the writers is subject to revision by the judicial deiiai'tmeiit of the 
govemmeiit in cases where tlie postmaster lias exceeded his authority under 
the statute (Sehool of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. 
Ct. 33, 47 Ij. Ed. 00), we think it within the power of Congress to intrust him 
with the power of seizing and detaining letters upon évidence satisfactory 
to himself, and that his action will not he reviewed bv the court in doubtfui 
cases." Pages 509, 510 of 194 U. S., page 794 of 24 Sup. Ct. (48 L. Ed. 1092). 

161 F.— 19 
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•It also held that there was no error in the finding by the court be- 
low that the Postmaster General was mistaken in his finding of the 
fact that the plan was a scheme to obtain money by false représenta- 
tions and promises and in the finding of the court that it was in fact 
a lottery and not such a scheme. It sustained the fraud order because 
the plan constituted a lottery. Pages 512, 515 of 194 U. S., pages 795, 
796, of 24 Sup. Ct. (48 L. Éd. 1092).. A significant fact in this case is 
that the Suprême Court afSrmed the review by the lower court of 
the Postmaster General's finding of fact, approved its reversai of that 
finding, and declared that such a review would not be made in doubt- 
ful cases, but only when his finding was "palpably wrong." Pages 
509, 510 of 194 U. S., pages 7'93, 794 of 24 Sup. Ct..(48 L. Ed. 1092). 
Thèse décisions are in exact accord with the settled principles of law 
whichgovern the décisions and acts of the Land Department and of 
the other executive departments of the government upon which quasi 
judicial powers are conferred by acts of Congress and from them, and 
the décisions cited therein and below, thèse conclusions may be safely 
drawn. 

In a doubtful case within his jurisdiction in the absence of fraud 
or a gross mistake of fact, where there is some évidence which is 
satisfactory to the Postmaster General to sustain a fraud order, his 
décision of the question of fact upon which the order is founded is 
conclusive, and it will not be reviewed by the courts. 

But his'authority, like that of every other executive officer upon 
whom quasi judicial power is conferred by acts of Congress, is nei- 
ther unbounded, arbitrary, nor discretionary. It is limited, and its ex- 
ercise is governed by the acts of Congress which confer it and by 
the laws of the land, and his violation or disregard of either is remedi- 
able in the courts. If he is induced to issue a fraud order in a case 
beyond his jurisdiction, or by reason of an error of law in a case with- 
in his jurisdiction, and its issue in the absence of any évidence before 
him to sustain it, or upon facts found, conceded, or established with- 
out dispute which do not sustain it is an error of law, or if he is 
caused to issue it by reason of fraud or gross mistake of fact which 
renders its issue palpably wrong, the victim of the order is not reme- 
diless. He may avoid the décision of the Postmaster General and en- 
join the exécution of the order in a court of equity on the ground (1) 
that it was issued in a case which was not within the jurisdiction of 
the Postmaster General (American School of Magnetic Healing v. 
McAnnulty,- 187 U. S. 94, 107, 33 Sup. Ct. 33, 47 L. Ed. 90) ; (2) 
or on the ground that it was issued in the absence of any évidence to 
sustain it or upon facts found, conceded, or established beyond dis- 
pute which do not sustain it, or that its issue was induced by any 
other errof of law ; or (3) that through fraud or a gross mistake of 
fact the Postmaster General fellinto a misapprehension of the facts 
which caused him to issue an order which was palpably wrong (Am- 
erican School of Magnetic Healing v. McAnnulty, 187 U. S. 94,' 107, 
108, 109, 110, 33 Sup. Ct. 33, 47 I^. Ed. 90; Public Clearing House 
V. Coyne, 194 U. S. 496, 509, 510, 512, 24 Sup. Ct. 789, 48 L. Ed. 
1092; Bâtes & Guild Co. v. Payne, 194 U. S. 106, 111, 24 Sup. Ct. 595. 
48 L. Ed. -894; Noble v. Union River' IvOgging R. R. Co., 147 U. S. 
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171, 173, 13 Sup. Ct. 271, 37 h. Ed. 123 ; Wisconsin Central R. R. Co; 
V. Forsythe, 159 U. S. 46, 61, 15 Sup. Ct. 1020, 40 L. Ed. 71 ; Rosen- 
berger v. Harris [C. C] 136 Eed. 1001, 1003; Missouri Drug Co. v. 
Wyman [C. C] 129 Fed. 623, 629; Harris v. Rosenberger, 145 Eed. 
449, 76 C. C. A. 225 ; Wallace v. Adams, 74 C. C. A. 540, 545, 143' 
Fed. 716, 721; James v. Germania Iran Co., 46 C. C. A. 476, 479, 
107 Fed. 597, 600, and cases there cited). The burden was on the 
complainant in this case to establish that it would suffer irréparable 
injury because the Postmaster General had issued the order, of which 
it complained, either without jurisdiction, or by reason of an error 
of law, or because of a gross mistake of fact which made the order 
palpably wrong. The first question in the case is, therefore: Did 
the complainant establish thèse essential facts by the pleadings, for if 
introduced no évidence? 

The replication was filed on November 24, 1906. By consent of 
parties six orders were made by the court from time to time which 
extended the time for complainant to take its proofs until June 3, 
1907. On June 20, 1907, the court below denied a motion of the com- 
plainant for a further extension of time to take its testimony and a 
motion of the défendants for a decree upon the pleadings, and set the 
case down for hearing on bill and answer on July 3, 1907. On the 
day last mentioned it rendered its decree of dismissal. The court erred 
in setting the case down for hearing on bill and answer because the 
complainant had filed and had not withdrawn its replication, and a 
replication works a radical change in the légal efïect of the pleadings. 
When a case is set down for hearing on bill and answer, ail the facts 
well pleaded in the answer are taken as trne, whether responsive to the 
bill or not (Perkins v. Nichols, 11 Allen [Mass.] 543; American Car- 
pet Lining Co. v. Chipraan, 146 Mass. 385, 16 N. E. 1 ; Banks v. 
Manchester, 128 U. S. 244, 9 Sup. Ct. 36, 33 L. Ed. 425) ; but, where 
it is set down for hearing on bill, answer, and replication, only those 
averments of the answer which are responsive to the bill are taken as 
true. Ail allégations therein in avoidance or justification are denied 
by the replication, and are taken as untrue. Van Dvke v. Van Dvke, 
26 N. J. Eq. 180, 181 ; Story's Equity Pleading (ioth Ed.) p. 418, 
note 3. But this is a suit in equity. It must be heard anew in this 
court. A wrong reason is not fatal to a right decree and the question 
recurs whether or not the decree vi^as right upon the bill, answer, and 
replication. 

Counsel for the complainant suggest that the vérification of the 
answer is defective, but an answer under oath was waived by the 
complainant, the vérification is not material to the issues hère, and 
the answer will be treated as without vérification. Where the com- 
plainant waives the oath, an unsworn answer which dénies material 
averments of the bill puts the complainant to his proof thereof, and 
he is entitled to relief only upon the allégations of the bill which are 
admitted bv the answer. Beach's Modem Equity Practice, § 634; 
Union Bank v. Geary, 5 Pet. (U. S.) 99, 112, 8 L. Ed. 60 ; Reese v. 
Barker, 85 Ala. 474, 5 South. 305, 300 ; Winter v. City Councii, 83 
Ala. 589, 3 South. 235, 238. The gravamen of the bill was that the 
complainant was engaged in a prosperous and 1 icrative banking busi- 
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ness, that irréparable injury would be inflicted upon it by sending 
back to the remitters the checks, drafts, and money orders which were 
on the way to the bank through the mails and by the ruin of its réputa- 
tion and business by the fraud order which was issued without the 
jurisdiction of the Postmaster General, by reason of an error of law 
and gross mistake of fact which made it palpably wrong. The de- 
fendants admitted by their answer that the order was issued by the 
Postmaster General; that they were obeying it; that there was a 
hearing before the Assistant Attorney General on June 16, 1905, be- 
fore the order was issued; that there was no évidence that the com- 
plainant was engaged in any unlawful scheme or device for obtaining 
money through the mails at that hearing, or before the Postmaster 
General, except the secret reports of the inspectors, and that tliose 
reports and the évidence in réfutation of the charge presented by the 
complainant constituted the évidence upon which the Postmaster Gen- 
eral issued the order, and that this evidenc® was satisfactory to him. 
The answer contained no other admissions; and it closed with this 
déniai: 

"And thèse défendants deny each and every allégation in coniplainant's 
bill contained, save and except those that are hereby expressly admitted to 
be true." 

The answer contained affirmative averments that E. G. Lewis, in 
the name of the bank, made false représentations and promises which 
induced many persons to send more than tv^'o millions of dollars to 
the complainant and Lewis, a portion of which Lewis had converted 
to his own use, to the use of the Lewis Publishing Company and oi 
the University Heights Realty & Development Company. But thèse 
allégations were and are futile because they were in avoidance of the 
charge of the bill. They were denied by the replication, and no évi- 
dence was introduced to prove them. When a suit in equity is heard on 
bill, answer, and repHcation the answer must be taken as true in ail mat- 
ters of confession responsive to the bill, but ail matters in avoidance 
are denied by the replication, and they are not available to the de- 
fendant unless proved by évidence. Van Dyke v. Van Dyke, 26 N. 
J. Eq. 180, 181 ; Humes v. Scruggs, 94 U. S. 22, 34, 24 L. Ed. 51 ; 
Jacks V. Nichols, 5 N. Y. 178 ; Wilkinson v. Bauerle, 41 N. J. Eq. 
635, 7 Atl. 514 ; Lucas v. Bank of Darien, 2 Stew. (Ala.) 280. 

But no relief may be lawfully granted to the complainant upon the 
pleadings in equity, except upon allégations of the bill that are ad- 
mitted by the answer. Did the gênerai déniai in the answer admit 
the substantial equities of the bill? Did it admit the averments of 
fact to the effect that the complainant was conducting a legitimate 
and lucrative banking business, and that the exécution of the fraud 
order would inflict irréparable injury upon it? If it did not, thèse 
averments were not admitted at ail, and, as there is no proof of them, 
the complainant was not entitled to a decree even if the fraud order 
was beyond the jurisdiction of the Postmaster General, or was in- 
duced by an error of law, or by fraud, or by a gross mistake of fact, 
which made it palpably wrong. The admission or the proof of result- 
ing irréparable injury, continuing or threatened, was as essential to 
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the injunctive relief sought as the admission or proof of causal wrongf. 
Darragh v. H. Wetter Mfg. Co., 23 C. C. A. 609, 619, 78 Fed. 7, 17. 
Complainant's counsel insist that the gênerai déniai is an admission 
of ail the averments of the bill which are not otherwise expressly ad- 
mitted, although it in terms dénies them. Thej^ argue and cite the 
following authorities to sustain their contentions : (1) That a gênerai 
interrogatory in a bill is sufficient to require the défendants to answer 
ail the charges it contains (Equity Rule No. 40 ; McClaskey v. Barr 
[C. C] 40 Fed. 559, 561) ; (2) that a déniai of a conclusion of law 
in an answer which contains an admission or averments of facts 
which establish that conclusion, is an admission of the conclusion 
(Union Mutual Ins. Company v. Insurance Co., 24 Fed. Cas. 609 [No.. 
14,372] ; Adams v. Adams, 21 Wall. [U. S.] 185, 190, 22 L. Ed. 504; 
Caldwell v. Carrington, 9 Pet. [U. S-] 86, 103, 9 h. Ed. 60; Bartlett 
V. Gale, 4 Paige, Ch. [N. Y.] 503, 50?; Robinson v. Stewart, 10 N. 
Y. 189, 194); (3) that an averment in a bill not denied in any way 
in an answer is admitted (Sanborn v. Adair, 29 N. J. Eq. 338, 345 ; 
Lee V. Stiger, 30 N. J. Eq. 610, 611) ; and (4) that in equity the com- 
plainant is entitled to a spécifie answer to every material averment 
of his bill in order that he may know what is admitted and what he 
will be required to prove, and a gênerai déniai or a négative pregnant 
is insufficient (Holton v. Guinn [C. C] 65 Fed. 450, 451, 452; Mc- 
Claskey v. Barr [C. C] 40 Fed. 559, 561; Reed v. Insurance Co., 
36 N. J. Eq. 146, 153; Woods v. Morrell, 1 Johns. Ch. [N. Y.] 103, 
106 ; Pierson v. Ryerson, 5 N. J. Eq. 202, 303 ; Story's Equity Plead- 
ings [lOth Ed.] § 852). The first three contentions are conceded with- 
out qualification. The fourth proposition states a gênerai rule which 
governs when invoked in due time and in the proper manner ; but does 
it prevail af ter replication ? In every case cited by counsel or by Story 
in which this rule has been applied the objection was taken by ex- 
ception to the answer or upon bill and answer before a replication was 
filed and it was generally treated as a matter of form, and opportunity 
was given to amend and to interpose new déniais. No case has been 
cited in which, after replication, a gênerai déniai or a négative preg- 
nant has been held to constitute an admission of the indispensable 
averments of the bill at which it was leveled. The reason for the 
rule that déniais must be fuU and explicit, and that gênerai déniais 
and négatives pregnant are insufficient, is that the complainant may 
know before he files his replication and joins issue what averments 
are admitted and what he must prove. If he is of the opinion that a 
gênerai déniai or a négative pregnant sufficiently informs him he may 
waive more spécifie déniais. Equity Rule No. 61 reads : 

"After an answer is flled on any rule day, the plaintlff sliall be allowed 
until the next succeeding rule day to flle in the clerlc's office exceptions there- 
to for insufficiency, and no longer, iinless a longer time shall be allowed for 
the iiurpose upon cause sliown to the court, or a jucige tliereof : and, if no 
exception shall be filed thereto within that period, the answer shall be deemed 
and taken to be sufficient." 

It is conceded that, if exceptions had been filed to the form of this 
déniai, it would hâve been insufficient, but the défendants would hâve 
been given an opportunity to amend their answer and to interpose 
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déniais or admissions that would liave béen sufficient. The élection 
of the complainant to file no exceptions undoubtedly led the défend- 
ants to believe that the form in which their averments and déniais 
were presented was admitted to be sufficient, and hence it estopped 
the complainant from denying its sufïiciency. The form of its déniai 
was not of the substance or essence of the answer, and the objection 
to its sufificiency because it was not more spécifie was waived by the 
failure to except to it. It must now "be deemed and taken to be suffi- 
cient." A gênerai replication admits the sufficiency of the answer as 
a discovery, and is a waiver of any objection to "the form in which 
its défenses are presented. I Beach's Modem Equity Practice, § 474 ; 
Story's Equity Pleadings (lOth Ed.) § 877; McGorray v. O'Connor, 
31 C. C. A. 114, 116, 87 Fed. 586, 588. 

A gênerai déniai or a négative pregnant in an answer in equity, 
while it is insufficient on exceptions, cannot be deemed an admission 
of the averments of the bill thus denied after replication, and no re- 
lief can be granted upon those averments in the absence of proof. 
Savage v. Benham, 17 Ala. 119, 132; White v. Wiggins, 33 Ala. 
424; Russey v. Walker, 32 Ala. 532, 534; Parkman v. Welch, 19 
Pick. (Mass.) 231, 234; United States v. Ferguson (C. C.) 54 Fed. 
28 ; Robinson v. American Car & Foundrv Co. (C. C.) 132 Fed. 166 ; 
Patton v. J. M. Brunswick & Balk Co., '23 Fia. 283, 2 South. 366, 
367. There are so many averments of the bill in this case which are 
essential to its equity, including anjong others the allégations relat- 
ing to the legitimate and lucrative character and to the extent of the 
business of the complainant, and to the existence, the nature and the 
extent of the injury, présent and prospective, which an enforcement 
of the fraud order had inflicted and would be likely to inflict upon 
it, that were not admitted by the gênerai déniai in the answer but were 
in form denied that its equity was not established and no decree for 
the complainant could therefore hâve been lawfully granted upon 
thèse pleadings in the absence of proof. 

For this reason, the decree of dismissal of the bill must be affirmed. 
It is so ordered. 

ADAMS, Circuit Judge, and PHILIPS, District Judge (concur- 
ring). We agrée with the resuit reached in the foregoing opinion, 
but are unable to give our assent to the gênerai classification of cases 
in which the action of the Postmaster General may be reviewed by 
the courts. It is said, in effect, that his action is reviewable when 
it is "palpably wrong," or when, throûgh "gross mistake of fact, he 
fell into a misapprehension of the facts" resulting in a palpably wrong 
order. The words "palpably wrong" and "gross mistake of facts" 
are very comprehensive and ela.stic, and may be interpreted to mean 
what we would be unwilling to say would justify injunctive relief in 
an individual case. Moreover, we doubt whether the rules, as broad- 
ly stated, are warranted by the décisions of the Suprême Court, in- 
cluding the case of National Life Ins. Co, of N. A. v. National Life 
Ins. Co., 28 Sup. Ct. 541, 52 L Ed. -— , decided by the Suprême Court 
on April 6, 1908, taken as a vhole, and, believing that the récognition, 
of them as law might afïor'.î ground for a contest over any fraud 
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order issued, and thereby seriously embarrass the aaministration of 
the affairs of a great department of the government, we prefer to ex- 
press no opinion upon them until a case arises demanding it. 



TOWN OF HINGHAM v. UNITED STATES. 

In re UNITED STATES. 

(Circuit Court of Appeals, First Circuit. April 9, 1908.) 

No. 760. 

1. Eminent Domain — Peoceedings fob Condemnation of Property — Proof 

OF Incidemtal Damages. 

In a proceeding for tlie condemnation of a part of a tract of lantl, to 
authorize tlie court to submit to the jury tlie question -wliether tlie value 
of tlie part not talsen was diminislied by the taking. and, if so, to wliat 
extent, as an élément of damages recoverable, there must ordinarilx' 
hâve been testimony on the subjeet from witiiesses shown to luive si)eci:il 
knowledge or qualifications to euable them to form an intelligent and cor- 
rect judgment, and the fact that the jury viewed the premises cannot dis- 
pense with such testimony. 

2. SAME— IKTEREST ON AWAED. 

In a proceeding by the United States to condemn land for public pur- 
poses, brought in conformity to Rev. Laws Mass. c. 1, § 7, the rule of 
Bauman v. Koss, 167 U. S. 548, 17 Sup. Ct. 966, 42 L. Ed. 270, was applied, 
to the effect that the owner is not entitled to interest pendiiig the pro- 
ceedings, at least unless lie proves that he bas in fact sutCered loss of the 
use of the land by reason thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Do- 
main, §i 638-643.] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

John D. Long and Joseph O. Burdett, for plaintiff in error. 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. (Roscoe Walsvvorth, Sp. Asst. U. S. Atty., on the brief), for 
the United States. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a proceeding on the part of the 
United States for the condemnation of certain lands belonging to the 
town of Hingham, for the site, location, and construction of a naval 
magazinç. The proceeding was authorized by Act April 27, 190-1, 
c. 1622, 33 Stat. 324, 338. In support thereof an act was passed by the 
Législature of Massachusetts (chapter 446, p. 398, of the Acts and 
Résolves of 1905), giving the consent of that state to the acquisition 
by the United States by condemnation of the lands in question for the 
purposes described in the statute of the United States which we hâve 
cited. This act ceded jurisdiction to the L^nited States, and also ail 
tide-water lands belonging to Massachusetts within the area to be 
acquired. 

The pétition for condemnation was filed in the District Court on 
August 7, 1905. This seems to hâve been the initiation of the pro- 
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ceedings, and it closes with a prayer to the effect that, on proof thaf 
the amount awarded had been paid by the United States, the courf 
should enter a decree that the fee of the land and "ail and every right, 
title, and mterest in and to the same," should be vested in the United 
States. The case was tried to a jury, by which the verdict fixing the 
damages was rendered on the Ist day of November, 1907. A decree 
•of condemnation was entered on December 7, 1907, which concluded 
as follows: 

"It la now, to wlt, on this Ttti day of December, 3907, furtber ordered, ad- 
judged, and deereed that upon the payment wlthin 30 days after the date of 
this decree to the said town of Hingham of the sum of $10,500 damap;o, and 
its lawful costs in this proeeeding, to be taxed by the elerk, or, upon the ues- 
lect or refusai of the said town of Hingham to reçoive sald sums, then upon 
the payment of said sums into the registry of this court for the use of the 
said town of Hingham, the fee of said land hereinbefore deseribed, and ail 
easements, rights, and interests therein, be vested in the United States of 
America, to hâve, hold, possess, and enjoy for Us use, forever." 

There never has been any final order in accordance with the closing 
paragraph of the pétition for ' condemnation, to the effect that, after 
payment of the award, the District Court would decree that the fee 
of the land be vested in the United States. 

During the course of the trial the town reserved exceptions which 
make the basis of this writ of error. The facts are better stated by 
extracts from the bill of exceptions than otherwise, as follows: 

"This was a proceediug for condemnation of a tract of about 750 acres 
of land in lïiugliam, and about 250 acres of land in Weymouth, for the pur- 
poses of a naval magazine, under the act of Congress approved April 27, 
1904. The entire tract included in the pétition for condemnation is shown 
upon a plan, entltled 'Plan Showing Ownership of Lands at Hingham and 
Weymouth, Taken by the TJnlted States of America for Purposes of a Naval 
Magazine, August, 1905,' which may be referred to in argument by either 
party. 

"That portion of the respoudont's land included wlthin the tract souglit 
to be eondemned consisted of about 35% acres, and was a part of the poor 
farm of said town. The remaining part thereof contained some 20 acres, 
and the poorhouse, barn, and other buildings for the aecomodation and sup- 
port of the town poor were situated thereon. The jury took a view of the 
land so taken and of the said remaining land, with the buildings thereon, 
and a plan showing both, and showing the contiguity and proximity of said 
remaining land to the land so taken for a naval magazine, was proved and 
liut in évidence. Said plan is made a part of this bill, and may be referred to. 
Bxcept as above, and the fact that the taking was for use as a naval magazine, 
no évidence was introdueed tending to show damage to resiwndent's remain- 
ing land, or tending to show the proposed location of said naval magazine 
upon the tract, or its character or proximity to or distance from respond- 
ent's remaining land. Nor, except said view and plan, was there any évi- 
dence as to any diminution of accessibillty to said remaining part by reason 
of said taking. The respondeut requested the judge to rule that the Jury, 
in considering the damage to the respondent's remaining land, mlght consider 
the damage resuUing to it from the contiguity and proximity of said remain- 
ing land to the land eondemned, and that the respondent's counsel might ar- 
gae to the Jury the damage so resulting." 

The judge refused so to rule; but he, among other things, in- 
structed the jury as follows : 

"I instruct you, gentlemen, that you hâve no évidence before you which 
will warrant you in flnding that the value of that part left has been dimin- 
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ished or made less in auy otlier way. You bave before you no évidence viinc.Ii 
would warrant you in coiicluding, from tlie mère fact that tlie part left will 
hereafter adjoin land taken for a naval magazine, tlnat its value is tliereby 
diminished by that fact alone." 

This last ruling forms the basis of the first exception brought to 
our attention. The bill of exceptions proceeds further, as follows : 

"The évidence showed that the town had made no use of the laud talien 
since the filins of condemnation proceedings, to wit, Augtist 7, 1905. It had 
before that permitted one Peterson to excavate and talce away tliercfrom small 
amounts of sand gravel, of the value of about $200 a year. Peterson testi- 
fied that previous to August 7, 1905, he had excavated some 3,500 tons, and 
had left It lying in a pile in the form of screenings. Thèse he has taken 
away since said date. 

"The United States had caused the land described in the pétition to be 
surveyed, and monuments to be erected thereon, marking its boundaries. 
There was no other évidence tending to show an entry upon the land by the 
United States. 

"The respondent asked the judge to Instruct the jury that. having de- 
termined the amount of damage to the respondent as of the 7th of August, 
1905, they should add thereto interest from that date to the date of their 
verdict, or such sum as would cover the loss of the use of the land in ques- 
tion between said dates, which request the court refused to give, but instruct- 
ed the jury as follows: 

" 'I shall instruct you that there is no évidence hère by which it could be 
found that the town has tieen deprived of the use of the land since August 
7, 1905, and no évidence, therefore, upon which any interest should be award- 
ed by you upon the amount of your verdict, when made up as of the date 
which I hâve named.' " 

It thus appears that-we hâve two questions. The first is whether 
there was évidence which the law regards as sufficient .to enable the 
jury to ascertain whether the value of the part of the parce! not taken 
had been diminished by the taking, and, if "Yes," to what extent it 
had been so diminished. The other is whether interest from the time 
of the filing of the pétition for condemnation to the time of the ver- 
dict of the jury shottld hâve been included in that verdict. As to the 
first question, it is plain that, unless there was évidence wliich enabled 
the jury to détermine witli a reasonable degree of definiteness to 
what extent the value of the part left had been diminished, it would 
hâve been useless for the jury to hâve undertaken to détermine wheth- 
er it had been in fact diminished. Therefore we bave left only the 
question whether on such an issue, which is evidently more com- 
plicated than one merely of the value of land taken, a jury, which 
may be constituted in a major part, if not in the whole, of men who 
hâve no practical knowledge or expérience, either as to the topic at 
large or as applicable to the particular locality involved, can dispose 
of it without the assistance of the testimony of persons of some skill 
in either one or both directions. In view of the fact that the par- 
ties, and especially the court, are not assumed to know whether or not 
a jury selected in the ordinary manner may contain a single person 
capable of forming a valuable judgment on a topic of that kind, it 
must be apparent that a verdict given without such assistance would 
be entirely in the air; and it is also apparent that, without some 
évidence of that character, the court would be wholly incapable on a 
motion for new trial, or for a réduction of damages, of forming any 
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judgment on the question whether the amount awarded was unjust, 
or even absurdly so. As to witnesses on an issue of this character, 
the rule is so tlioroughly settled that they must be shown to be quali- 
fied in order to render their opinions of value that we need not enlarge 
on it, unless, perhaps, to cite the gênerai language found in section 
437 of Lewis' Eminent Domain (2d Ed.), that : 

"Sueh a witness must appear to liave sonie pecullar means of formlni?; an 
intelligent and correct judgment beyôiid what is presumed to be passessed by 
men generally." 

It seems to follow, therefore, as a necessary conclusion, that the 
law will not substitute jurymen, who may be wholly inexperienced, 
in lieu of witnesses on a topic of this character, thus nullifying the 
fact that as to witnesses it always requires a certain amount of spécial 
knowledge on the part of those who testify. It strikes the judicial 
mind, accustomed to trials of issues of fact, that in this case no sub- 
stantial proof was ofifered on this particular issue. 

The town of Hingham fails to cite any authorities supporting ils 
position, except that .it relies on, Parks v. Boston, 15 Pick. (Mass.) 
198, 209, 210, 211. We are unable to perceive that this gives the 
town any support. The real pith of the case is that it sustained the 
rulings of the trial court, on page 199, and it had no occasion to go 
further. It appeared there that witnesses had been called on the topic, 
and the court instructed the jury that, having heard the witnesses 
and enlightened their consciences as fully as they could, they must 
give a verdict according to their own opinions and convictions. Such 
is the customary rule, and it cannot be questioned. Then the court 
cautioned the jury that, if any one of them had any peculiar knowl- 
edge, he should disclose it, and testify to it in court. It also instructed 
the jury that they were entitled to take counsel of their own ex- 
périence and knowledge of Hke subjects, and should consider, not only 
what the witnesses testified to, but what they had seen in the view 
which they had taken, and that, if witnesses had sworn to matters of 
opinion which the jurors, in the exercise of their good sensé, did not 
believe to be correct, they should disregard such testimony. Ail thèse 
things are within the ordinary rules constantly given by the courts 
to juries, as confirmed by Shoemaker v. IJnited States, 147 U. S. 282, 
303, 305, 306, 13 Sup. Ct. 361, 37 L. Ed. 170; and, so far as the case 
related to the topic now brought to our attention, the opinion of Mr. 
Chief Justice Shaw, when he spoke in behalf of the court, merely 
sustained what We hâve cited. It is true that the opinion seemed to 
attach spécial weight to the knowledge acquired by the view because 
the case related to an estimate of damages; and so the Chief Justice, 
in speaking for himself alone, observed that he could see no reason 
why the jury might not estimate the damages without any évidence 
aliunde. It must be borne in mind hère, however, that Parks v. Bos- 
ton related entirely to estimating the value of the land taken, which is 
'a far less complicated proposition than that before us, where the ques- 
tion with référence to the efifect of taking a portion of a parcel of 
land on the remaining portion dépends, of course, on a large range 
of circumstances, which no ordinary jUryman, and also no man not 
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experiënced, can be assumed to take into account and properly weigh. 
Neverthèless, the only :question before the court was tbe correctness 
of what appeared at page 199, which, as we hâve explained, was clear- 
ly in accordance with common rules. 

As to the question of interest, we refer again to Parks v. Boston, 
which leads up- to the other propositions which wc need to consider, 
in that, at page 206 et seq., the opinion insists on, and réitérâtes and 
illustrâtes, the rule that the value of the land taken is to be estimated 
as of the time of taking. Such being the fact, it wonld seem to foUow 
that the obligation to make conapensation for the land arises prima 
facie as of the time of taking, so that, therefore, according to the 
ordinafy rules, it should carry interest from that time. It is true 
that, under the provisions of many Constitutions, and also in accoid- 
ance with the terms of the pleadings and judgment of condemnation 
,in this case, title is not whoUy divested out of the owner until pay- 
ment is made; but, on fundamental principles, when the title does 
completely vest, it is as of the time when the taking occurred. In 
other, words, the well-known rule thus explained in Parks v. Boston 
usually, in Massachusetts, ■ détermines the point as of which ail the 
rights of the parties are ultimately iîxed. There may be exceptional 
cases, a:s was pointed out by us in United States v. Nahant, 153 Fed. 
520, 525, 83 C. C. A. 470. The gênerai rule was recognized in Old 
Colony Railroad Company v. Miller, 125 Mass. 1, 3, 28 Am. Rep. 
194, and in Drury v. Midland Railroad Company, 127 Mass. 571, 
585. Indeed, this is carried to such an extent that in Imbescheid v. 
Old Colony Railroad Company, 171 Mass. 209, 50 N. É. 609, the 
owner was held entitled to interest, although he remained in posses- 
sion of the lands and took the rents, leaving the corporation which 
exercised the right of eminent domain to recoup by subséquent suit. 
This was reaffirmed in Pegler v. Hyde Park, 176 Mass. 101, 57 N. 
'E. 32,7, In United States v. Nahant, already referred to, we refused 
to àpply so technical a rule, in view of the fact that the town re- 
mained in full enjoyment of the use of what was there taken by con- 
demnation, and in view, further, of the fact that the amount of com- 
pensation was the cost of reproducing what was taken, rather than 
any market value, and in view, further, that what was taken had not 
been reproduced. Consequently we relieved the United States from 
the payment of interest. We thus practically balanced the matter 
in accordance with the suggestions of Shoemaker v. United States, 
147 U. S. 282, 321, 13 Sup. Ct. 361, 37 L. Ed. 170, already cited. 
In fact, in United States v. Nahant, the United States claimed no rule 
other than that which we hâve said is customary in the state of Mas- 
sachusetts. 

In the présent case, however, the United States call our attention 
to a line of décisions of the Suprême Court, culminating in Bauman 
V. Ross, 167 U. S. 548, 598, 17 Sup. Ct. 966, 43 L- Ed. 270, to the 
efîéct that the payment of damages and the vesting of title in the Unit- 
ed States are to be contemporaneous, and that consequently the own- 
er is not entitled to interest pending the proceedings assessing them. 
Inéquitable as it may be that any public authority should be enabled 
to tie up the lands of any person or corporation for some consider- 
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able time, pendîng proceedings in litigation, in such a way that the 
owner is barred from disposing of them as his own, we find that we 
must sustain the position of the United States on this proposition. 
The proceedings hère were taken in conformity with the statutes of 
Massachusetts by virtue of Act Aug. 1, 1888, c. 728, 35 Stat. 357 
(U. S. Comp. St. 1901, p. 3516), which provides that the proceedings 
shall conform as near as may be to the practice existing in like causes 
in the courts of record within the state where the land is situated. 
The pétition for condemnation which we hâve described was conse- 
quently framed on section 7 of chapter 1 of Revised Laws of Mas- 
sachusetts, from which section was derived the provision in the péti- 
tion, and in the judgment of condemnation, that, if the appraisal was 
paid within one month, the fee should vest in the United States. Un- 
der a similar state statute, passed expressly to authorize taking the land 
where the Post Office Building at Boston is now situated, and which 
statute is set out at large in the margin of Burt v. Merchants' Insur- 
ance Company, 115 Mass. 1, the qrdinary rule that the value of tht 
land is to be estimated as of the tirrîe of taking, and not as of the time 
of trial, was reaffirmed; but, at page 14, it was observed that the 
efïect of provisions like that which we hâve cited from the Revised 
Laws was that the final décision on the question of compensation fixed 
the time when the compensation should be paid, and the title vest in 
the United States. What is more peremptory are Edmands v. Bos- 
ton, 108 Mass. 535, 551, and Norcross v. City of Cambridge, 166 Mass. 
508, 44 N. E. 615, 33 L. R. A. 843, to the eflfect that, where a statute 
provides that damages shall not be paid until the land has been en- 
tered upon, and possession taken, without any provision for compensa- 
tion for delay in payment, the ordinary rule as to interest does not 
apply, and interest is not payable until the money becomes due, and 
that the Constitution of Massachusetts permits this, unless the owner 
proves that he has been put to trouble or expense, or incurred loss of 
the use of his land, not considered in assessing the damages. Theré 
is no évidence hère of anything of that nature; and, therefore, for 
aught we can see, we must hold that the rulings of the District Court 
were correct. 

The judgment of the District Court is affirmed. 



UNITED STATES EXPRESS 00. v. KRAFT. 

(Circuit Court of Appeals, Third Circuit. May 13, 1908.) 

No. 20. 

Mtjnicipai. Ooepokations— Stbeets — Obstructions— Négligence. 

Wliere a passenger, riding on ttie running board of a Street car, was 
struck by tlie stiaft of an express wagon standing agalust tlie curb, the 
owner of tlie wagon was négligent in not exercislng due care in plac- 
ing the wagon and securing the horse ; plaintiff being entitled to assume 
that such care had been taken as to prevent the shafts of the wagon pro- 
jecting over the running board of street cars. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, § 1515.] 
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2. NEGLIGENCE— CONTEIBUTOET NEGLIGENCE— INSTRUCTIONS. 

PlaintifC, while riding on the running board of a street car, was Injured 
by coming in contact wlth an express wagon backed against the curb. 
The court charged that every one was called on to exercise the best judg- 
ment he could by using bis eyes and sensés to keep ont of danger ; that 
If plalntifC could see the obstruction in thé street when he was getting 
on the car, or while the car was movlng, he should hâve avoided putting 
hlmself in a place of danger, and If the accident was really plaintifC'g 
ïault, because he put hlmself In a place of danger, he could not recover ; 
but that, in order to entitle plaintiff to recover, the jury must find, not 
only that défendant was négligent, but that plaintiff was not négligent. 
Held, that such instruction presented the question of contributory nég- 
ligence to the jury in as favorable a manner to défendant as It had a 
right to expect. 
8. Municipal Cobporations— Obstructions in Stbeets— Injubies to Tbavel- 
ebs— contbibutoey negligence — question eob juby. 

In an action for injuries to plaintiff by being struck by the shafts of 
an express wagon standing against the curb and extending into the 
street, as plaintiff was riding on the running board of a street car, évi- 
dence held to requlre submission of the question of plaintiff's contribu- 
tory négligence to the jury. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 
J. B. Woodward, for plaintiff in error. 
John M. Garman, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This was an action by the défendant in 
error, hereinafter called the plaintiff, to recover damages for personal 
injuriés sustained by him, which he alleged were caused by négligence' 
of the plaintiff in error, hereinafter called the défendant; and the 
latter concèdes that "the sole question before this court is whether the 
plaintiff was guilty of contributory négligence which precluded re- 
covery." 

During the afternoon of June 4, 1906, the plaintiff boarded a moving 
street car, which had just left the beginning of its route at the corner 
of Broad and South Wyoming streets, in the city of Hazleton. It 
was an open car, with cross-seats and a running board on the side. 
It was somewhat crowded, but the plaintiff believed he could get a 
seat inside, and intended and attempted to do so, although he was 
still wholly or partly on the running board, when, after the car had 
gone about 127 feet, a point opposite to the place of business of the de- 
fendant was reached. There one of its express wagons, with horse 
attached, was standing between the track and the curb, and the shaf t 
of this wagon struck the plaintiff, threw him from the car, and seri- 
ously hurt him. It is probable that the projection of the shaft over 
the running board of the car resulted from some immédiate movement 
of the horse; but whether it did or did not is unimportant, for in 
either case it might hâve been preverited by due care in placing the 
wagon and securing the horse, and the plaintiff had a right to assume 
that such care had been taken. 

The learned judge dealt with the subject of contributory négligence 
in a manner quite as favorable to the défendant as it had any right 



302 161 FEDERAL REPORTER. 

to expect. He told the jury that "every ône is called upon to exercise 
the best judgment he can, by using his'eyes and bis sensés, to keep 
eut of danger"; and this he said.with, express référence to.the claim 
of the défendant that "the plaintifï could see the obstruction in the 
Street there, thât it was in plain view when he was getting- on the car, 
* * * while'the car was moving, and that he ought to bave no- 
ticed it and avoided putting himsélf in that way in a place of danger." 
And he added : 

"If thls accident, really Is the fault of the plalntifC, because he put himself 
In a place of danger, he eannot recover; but If he exereised the care that 
any one would, any person of judgment, ail the care that could reàsonably 
be expected of him, and the défendant is found to hâve been négligent, then 
a complète case would be made out hère, whlch would entitle him to a ver- 
dict." • 

And this statement, in substance, was reiterated in answering the 
points submitted by counsel,' as, for instance, in saying: 

"You must iind that the défendant was négligent. If you at the same 
time find that the plaintifC was négligent, also, your verdict would be for the 
défendant. You hâve got to find both those points in favor of the plaintifC 
beforé he is entitled to your verdict" 

Thus the question of contributory neghgence was clearly and cor- 
rectly submitted to tlie jury, and we eannot assent to the- pi-oposition 
that the court erred , in refusingto' décide that, upon; the defendant's 
hypothesis of fact, négligence per se on the part of the plaintifï had 
been shown. Assuming "that the plaintif? chose to board a moving 
car \Vhen he might bave got a seat beforé it started, or bave stopped 
the car and got a seat after it had started, and would then bave been 
sa fe, and the obstacle which struck him while on the running . board 
i.was in plain view," yetit was for the jury to say whether thèse in- 
cidents, taken in connection witli ail thecircumstances, did br did not 
constitute négligence in fact. Théy did not establish its existence as 
matter of law. It is tru^ that where contributory négligence of either 
class is so çpnclusively proveh that 'a . verdict for the plaintifï, if re- 
turned, must be set asidC) the court is not bound to submit the case tô 
the jury, but rhay direct a verdict for the défendant. But the rule 
generally applicable, and which was rightly applied to this case, is 
that, as the question of négligence on the part of the défendant is one 
of fact for the jury to détermine, uhder ail the çjrcumstaîices of the 
case and under proper instructions f rom the court, so, , also, is the 
question of whether there was négligence on the part of the plaintifï, 
which was thè proximate cause of the injurv. Randall v. Baltimore 
& Ohio R. R. Co., 109 U. S. 482, 3 Sup. Ct. 332, 27 L. Ed. 1003 ; 
Grand Trûnk Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 
L. Ed. 485 ; Washington & Georgetown R. R. Co. v. Harmon, 147 
U. S. 571, 13 Sup. Ct, 557, 3'7 i;. Ed. '284;. . 

The judgmeht of tjie; Circuit Court is affirmed. 
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UNITED STATES V. MERRIAM. 

(Circuit Court of Appeals, Ninth Circuit Aprll 7, 1908.Î 

No. 1,407. 

1. Eminent Domain— When Title Vests. 

XJnder ttie direct terms of Rev. Laws Hawaii 1905, § 506, tltle to prop- 
erty acquired by condemnation proceedings does not vest In plaintiff until 
judgment of condemnation lias been flled and recorded In the office of the 
registrai of conveyances. 

2. S AME. 

TJnder Rev. Laws Hawaii 1905, § 506, requiring a Judgment of condemna- 
tion to be filed and recorded before title to property, acquired by con- 
demnation proceedings, shall vest in plaintiff; and under section 2380, 
making unrecorded deeds void as against subséquent purchasers without 
notice, where the United States condemned land, and afterwards recelved 
a deed from owners of the property, registratlon of both the deed and 
the judgment of condemnation was essential to the security of the gov- 
ernment's title, as against subséquent purchasers. 

3. Same— Plaxs and Surveys— Statote Constbtted. 

Act April 3, 1905 (Sess.^ Laws Hawaii 1905) No. 23, § 1, requlres the 
registrar of conveyances to file, on the payment of a fee, any plan of 
land, if it contalns the name of the owner, etc. Section 2 prescribes 
what writing and mathematical marklngs shall appear upon a plan au- 
thorized to be filed under section 1, etc. Section 3 prescribes the size 
of the cloth upon which a plan is sliown, and the scale upon which it 
must be drawn. Section 4 f orbids the registrar to accept for record or 
to record any plan after the taking efCect of the act. The tltle reads: 
"An act providing for the filing of plans and surveys of lands," etc., 
disclosing no purpose to amend or repeal statutes requiring record of 
condemnation judgments or of conveyances, where maps are themselves 
attached to the deed as included parts of the description. Rev. tiaws 
Hawaii 1905, § 500, requires a judgment of condemnation to be filed and 
recorded before title to property, acquired by condemnation proceedings, 
shall vest in plaintiff. Section 2380 makes unrecorded deeds void as 
against subséquent purchasers without notice. Section 2358 requires the 
registrar to make llteral copy of ail Instruments requlred to be recorded 
In his office. Eeld, that Act No. 23 does not cover thç subject of reeording 
judgments in condemnation suits, tiat it is not a substitute for section 
506, and that It does not affect the reeording of conveyances wherein a 
description of the property conveyed. Is Included, without référence to 
plats on file In the reglstrar's office. 

4. MANDAMTJS— JtJRISDICTION— Ancillabt Remedt— Recoedino Insteuments. 

The duty of the registrar of conveyances in Hawaii to record à judg- 
ment of condemnation In condemnation proceedings, and a subséquent 
deed acquired by plaintiff from the owners to complète Its title, being 
ministerial, an application for a wrlt of mandamus to compel hlm to 
perform that duty wlll lie as an anclUary proceeding to carry out of 
the objects of the main case In eminent domain and to glve complète re- 
lief. 

In Error to the District Court of the United States for the Terri- 
tory pf Hawaii. 

The United States applied to the District Court of the United States, in 
and for the district of Hawaii, for a writ of mandamus, commanding Charles 
H. Merrlam, défendant in error, as registrar of conveyances of the territory 
of Hawaii, to reçoive for record and to record certain Instruments. The 
pétition allèges that on February ]1, 1905, the United States Instituted, in 
the District Court of the United States for Hawaii, a certain action against 
J. W. Kawal and his wife, and against the estate of Henry Waterhouse, de- 
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ceased, Ida Waterhouse, widow of saîd Henry Waterhouse, deceased, Eleanor 
Wood, daughter of said Henry Waterhouse, deceased, and her husband, Arthur 
B. Wood, against Mary Corbett, daughter of said Henry Waterhouse, de- 
ceased, and David Corbett, her husband, and Albert, son of said Henry 
Waterhouse, deceased, and Gretchen, the wifo of Albert. It is alleged in the 
pétition that the action reterred to was brought by the United States against 
the défendant for the purpose of havlng certain real estate, situated in the 
territory of Hawaii, and alleged to be ,the property of the défendants in that ac- 
tion, condenined for public uses, and that sueh proceediugs were had that, oli 
the 14th of July, 1905, a judgment of condemnatlon was duly and regularly en- 
tered, whereby, and by vlrtue whereof, certain real estate, situated on the 
island of Oahu, In Hawaii, was condemned to the public use of the United 
States, and the title thereto was decreed to be In the United States; that 
thereafter, on the 21st of July, 1905, the estate of Henry Waterhouse, de- 
ceased, the executors of the last will and of the estate of Henry Waterhouse, 
deceased, the widow and daughters of the said deceased, and the other per- 
sons, except Kawai and wife, named as défendants In the above referred to 
action, in order to complète the title of the United States to the said real 
estate, inade and delivered unto the United States a deed, conveying to the 
United States ail their right, title, and interest to the said property ; that 
the said deed was acknowledged, by the parties executing the same, before 
officers authorized to take acknowledgments. and that the acknowledgments 
were In the form prescrihed by the laws of the territory of Hawaii. It is 
alleged that Merriam, as registrar, was required, under the law, to receive 
for record and to record ail Instruments relative to the title of real estate 
withln the territory of Hawaii, provided sueh Instruments should be exeeuted 
and acknowledged in the manner prescribed by the laws of the territorj' ; 
that thereafter, on August 1, 1905, the United States, through its agents, of- 
fered to the said Merriam, as registrar of conveyanees, for record a copy of 
said judgment so recovered, as aforesaid, and did llkewlse ofCer for record 
the said deed of conveyanee hereinbefore referred to, and tendered to the 
défendant and the respondent the fées for sueh recording required by the 
laws td be paid. It Is alleged that the respondent, as registrar, refused to 
receive the sàld Instruments, or either of them, for record, and refused to 
record the same; that his action In refuslng to receive or record the said 
Instruments is contrary to law, and that petitioner is without remedy, exeept 
by wrlt of mandamus. 

The court made an order that the registrar receive for record and record 
certifled copies of the judgment and deed, or show cause why he should not 
do so. The registrar of conveyanees, by pléa, objected to the jurisdiction of 
the court, upon the ground that thfe writ issued was an original writ, and not 
neeessary or anclllary to the exercise by the court of its Jurisdiction. The 
plea to the jurisdiction was allowed as to the Waterhouse deed, but over- 
ruled as to the judgment of condemnatlon. Thereafter a demurrer to the 
pétition was overruled, and the respondent flled an answer. He admltted 
that the condemnatlon suit and entry of judgment had been instltuted and 
made asi alleged, made no référence to the allégations concerning the exécu- 
tion of the Waterhouse deed of July 21st, admltted that it was the officiai 
duty of the registrar to receive and record ail Instruments entltled to record 
under the laws of Hawaii, admltted the offer of the United States for record 
of a duly certifled copy of the condemnatlon judgment, and the tender of fées. 
but denied that the United States had, in every respect, complied with the 
laws of the territory required of persons presenting instruments for record. 
The registrar then set up that, by vlrtue of the laws of the territory of HaWaii, 
as contained in Act No. 23, Sess. Laws 1905, duly approved April 3d, belng 
an act entltled "An act providing for the flling of plans and surveys of land 
in the office of !the registrar of convéyandes," it was provided as follows: 

"Section 1. TÏïè rfegistrar of conveyanees shall, on application, accept and 
file in the ai'ptoves 6f his office, on the payment of a fee of one dollar, any 
plan of laiid, l)Ut sueh plan must cohtaln the name of the owner of the land 
and his àddress, thé maker's name andaddress, the surveyor's name and ad- 
dress, date of SU^vey, scale, the mêrldian Une, areas, name of 111 or ahupuaa, 
district and Islànd; the true bearlngs and lengths of principal Unes, the names- 
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of ail known adjoinlng owners, and sueb data concernlng the original title of 
tlie land platted as may t)e known. It shall be necessary that one or more 
monuments shall be placed on the land, which shall, if possible, connect with 
the govemment triangulation System. Ali such monuments shall be placed 
as indicated on the plan. 

"Sec. 2. A description of the land platted shall be written upon said plan, 
and ail outside corners of said tract shall be substantially marked by monu- 
inents on the ground, where practicable ; provided, however, that in ail cases 
where tracts of land are subdivlded into lots, with the intention of con- 
veying said separate lots by lot number and référence to such plat, it shall 
be necessary to show the true bearings and lengths o( a suflicient number of 
principal lines, and a sufficient numl>er of monuments shall be located on the 
ground so as to accurately identify each lot. 

"Sec. 3. Ail such plans must be on tracing cloth of a size not greater than 
30 by 42 inches, aud the scale thereof must be some one of the following, viz: 
10 feet, 20 feet, 30 feet, 50 feet, 100 feet, 200 feet, 500 feet, 1,000 feet or 5,000 
feet to an inch. 

"Sec. 4. It shall be unlawful for the registrar of conveyances to accept for 
record and record any plan of land after this act takes effect. 

"Sec. 5. This act shall take effect froni and after the date of its approval." 

The registrar pleaded that the certifled copy of the judgment recovered In 
the eondeuniation proceedings, ofïered to him as registrar for record, contained 
and bad as a part thereof, and attached thereto, and made a part thereof, 
a certain pian, drawîng, and blue priiit, purporting to be a drawing of the 
boundaries of the laud, subject to the said condemnation proceedings, as al- 
leged in the pétition ; that the said plan, drawing, and blue priut did not 
contaln the name of the owner of tbe lànd, or the name of the ili or ahupuaa, 
or the true bearing and lengths of principal lands, or the names of ail 
known adjoining owners, or such data, concerning the original titie of the 
lands platted, as niight be known, or a description of the land platted writ- 
ten thereon, nor was such plan on tracing cloth of a size not greater than 36 
by 42 inches. The registrar then alleged that It was not hls duty to receive 
for record, or even for flling, the said plan, as herelnbefore described, inas- 
much as the laws of the territory of Hawaii made the receipt of such plan 
unlawful; and that the pian, drawing, and blue prlnt referred to, attached 
and made a part of the .iudgment referred to, was an inséparable part thereof. 

Hearing was had, and the pétition for a writ of mandamus was denled.. 
Writ of error was thereafter sued ont. 

R. W. Breckons, U. S. Atty., J. J. Dunne, Asst. U. S. Atty., 
and Robt. T. Devlin, for plaintiff in error. 

E. C. Petersj M. F. Presser, and William F. Fleming, for défendant 
in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge (after stating the facts as above). The opin- 
ion of the lower court shows that the question there presented was 
whether the government had a vested right to conduct the condemna- 
tion proceedings in eminent domain, which were initiated before April 
3, 1905, to final détermination, and to register the judgment in the 
same manner as if the act of April 3, 1905, îiad never beeen passed. It 
was thus accepted, apparently, as a correct premise that the new law 
forbade the record of any map; and, after proceeding to discuss the 
question whether Act No. 23 merely related to procédure or destroyed 
a vested right, it was concluded by the learned judge that the United 
States had no vested right of registration, and was therefore restricted 
to the record of ,the order of condemnation in words and figures only.. 
161 F.— 20 
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But' as the case is presented to us, we will go behind the assumed 
prerni'éfe, aild ascertain the scope and meaning of Act No. 23, as ap- 
plied tornaps and plans attached to and made intégral parts of judg- 
ments and conveyances. 

Under the emînent domain statutes of Hawaii an action is commenc- 
ed by filing a. pétition and issuing a summoris thereon. The pétition 
must conta,in, a'mong other information, a description of each and 
every pièce of iand sought to be condemned, and must be accompanied 
by a map, which shall correctly dêlineate the Iand sought to be con- 
demned and its location. The statute, after prescribing how and what 
notice muçt be given, and when judgments must be paid, also provides 
as follows: 

"Sec. 506. Final order of condemnation. Wlien ail payments required by 
the final judigment hâve been made, the court shall make final order of con- 
demnation, which , must describe the property condemned and the purposes 
of such corjdemnation, a certlfied copy of which must be flled and recorded 
in the pflïce of tlie registrar of conveyances; and thereupon the property 
described shall vest in the plaintiff." Rev. L.aws Hawaii 1905. 

The direct' language of this provision makes it plain that the fudg- 
ment musf be filed and recorded before the property vests in the plain- 
titï. By the use of the adverb "thereupon" the law fixes the time when 
title shall vest; that is, when the act of filing and recording the cer- 
tified copy of the judgment is done, and not until then. Spangler v. 
Sariborn, 7 Colo. App. 1Ô2, 43 Pac. 905. The reason for requiring 
such registry must also lie in the gênerai ruie that the judgment, un- 
less îiled and recorded, would not créate a lien upon the realty in- 
volved, or conclude any who were not parties to the condemnation 
proceedings. Lindsey v. Kainana, 4 Haw. 165 ; Baker v. Morton, 79 
U. S. 150, 30 L. Ed. 262. ' 

Further suggestions might be made, such, for instance, as possible 
conséquences between the grantee and an innocent third person, why 
protection to title demands that a judgment in condemnation, as well as 
a deed for realty, should be put Upon the public records; but it is 
unhecessary to advance them, for, in the territory of Hawaii, the 
policy of registration of deeds is expressed by statute, which prescribes 
that ail deeds must bè recorded, or they wih be void as against subsé- 
quent purchasers without notice. Rev. Laws Hawaii 1905, § 2380. 
Viewed, therefore, from the standpoint of obédience to literal statutory 
mandate, and considering, as well, the objects underlying recording 
statutes generally, recording of the judgment was essential to that fix- 
ed right of présent or future enjoyment which obviously the United 
States desired, while registration of both deed and judgment was es- 
sential to make the government secure in title as against subséquent 
purchasers.,' ■■ 

In construing Act No. 23 we find that its scope is narrower than the 
court belbw heïd it to be. We do not think that the several provisions 
of the statute indicate that the subject of recording judgments in con- 
demnation suits was covered by its terms, or that thé Législature in- 
tended the act to be a substitute for section 506 of the Revised Laws 
of Hawaii of 1905, or that it affects the recording of; conveyainces 
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wlierein a description of the property conveyed is included without réf- 
érence to plats on file in the registrar's office. 

By the filing of plans of land, referred to in section 1, is meant sur- 
ye3'ors' maps, or other plats or plans prepared by draftsmen, which 
niay appropriately be made parts of the archives, and to which référ- 
ence may be made in conveyances, but which hâve no relation to in- 
dependent descriptions of property shown on maps inserted in instru- 
ments of conveyance or judgments in condemnation. 

Section 2 of the act -deals primarily with the subject of what writings 
and' mathematical markings must appear upon a plan authorized to be 
filed under section 1,. and expressly recognizes that:. conveyances 
may be made in cases where property is subdivided into .lots, with réf- 
érence to a plan or map filed with the registrar. It is, of course, a 
common practice^ tq transfçr property by incorporating in the body 
of the instrument a mère gênerai description of the lot by number and 
block, followed by référence to the particular marking and showing 
upon a; plat or map as on file in the office of the registrar of convey- 
ances of the county or locality in which the property is situated. This 
method présupposes that there is on file, as part of the archives, a plat 
of the land referred to, mâde as thè' statute may point out, ând which, 
by such référence, becomes part of the description in the conveyance. 
But Act No; 23, while it may affect registration of judgments and 
deeds which merely refer for description to plats or plans on file, in 
that it makes it unlawful to receive plats not conforming to the spécifie 
provisions of sections 1, 2, and 3 of the statute, cannot be extended to 
prevént the record of deeds'of jiidgrnents in condemnation which are 
not ofïered for filing and record as plans of land, and do not attempt 
to transfer by, lot numbér and référence; to plats on file with the 
registrar, but do convey by independent descriptions, parts ôf which 
descriptiops: are maps or plats attached to and included in; the orders 
or instruments of conveyance. • 

Section 3 of the act prescribcs the size of the cloth upon which a 
plan is shown, and fixes the scale upon which it must be drawn. It has 
nothing to do with conveyances, and, so far as it aids us at ail in gath- 
ering the meaning of the whole act, it confirms the vie w that only 
such plans 4s hâve been enumerated in the preceding sections are : in- 
cluded. : ■ ' 

Section 4, in forbidding the registrair^to accept for record and to 
record any plan of land after Act No, 23 became effective, must be 
construed with relation to the context, which has to do exclusively with 
plans andsurveys of property filed as such, and does not controlthe 
record of deeds of property or judgments in condemnation where, as 
before stated, maps are, attached and made intégral parts of spécial 
description, but which are not brought into the body of the instrument 
by référence to plans or maps on file in the office of the registrar. 

Again, section 2358 of the territorial law of conveyances (Rev. Laws 
Hawaii 1905) makes it the duty of the registrar to make an entire literal 
copy of ail instruments required to be recorded in his office. In our opin- 
ion, whatever may be the indispensable requisites to registration of con- 
veyances, where référence is made to plats on file, spécial descriptions, 
made parts of instruments and complète without such références, must 
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be recorded as parts of the instruments, just as tHe registrar was ob- 
ligea to record them prior to the enactment of Act No. 23. Jefferies v. 
East Omaha Land Co., 134 U. S. 178, 10 Sup. Ct. 518, 33 L. Ed. 872 ; 
Morgan et al. v. Moore, 69 Mass. 319; Hutchcraft v. Lutwig et al., 
13 Wash. 240,43 Pac. 29; Davis v. Rainsford, 17 Mass. 207; War- 
ville on Abstracts, p. 161 ; Lunt v. Holland, 14 Mass. 149. 

We perceive no repugnancy between the gênerai laws of the terri- 
tory, relating to conveyances, and Act No. 23, afïecting the questions 
învolved in this case. Giving ail possible weight to the argument 
of the défendant in error, it carries us no farther than to a point where 
we may admit that the case présents difficulty in finding out just what 
the Législature meant by Act No. 23, when considered with othei 
statutes bearing upon titles and transfer of property. An aid in the 
solution of such a difficulty, however, lies, not only in the analysis of 
the statutes just hereinbefore made, but by resort to the title to Act 
No. 23, which reads: 

"An act provldlng for the flUng of plans and surveys of lands in the ofiBce 
of the registrar of conveyances." 

In United States v. Fisher, 2 Cranch, 358, 2 L. Ed. 304, Chief Jus- 
tice Marshall said: 

"Neither party contends that the title to an act can control plain words In 
the body of the statute; and neither dénies that, taken with other parts, It 
may assist In removing ambiguities. Where the Intent Is plain, nothing Is 
left to construction. Where the mind labors to discover the design of the 
Législature, it seizes everything from which aid can be derived ; and in such 
case the title claims a degree of notice, and will hâve Its due share of con- 
sidération." 

It is significant that nowhere in the title is there a word which dis- 
closes that the purpose of Act No. 23 was to amend or repeal the 
statutes requiring record of condemnation judgments, or record of con- 
veyances of property, where maps are themselves attached to the deed 
as included parts of the descriptions of the realty. We cannot extend 
the statute by construction or imply a repeal. 

Défendant in errer is a public officer; and, as his duty to record is 
ministerial, he is obliged to perform it. The procédure by applica- 
tion for writ of mandamus may be treated as one made necessary in 
order to carry out the objects of the main case in eminent domain, and 
to give complète relief. In this sehse it is ancillary, and jurisdiction 
obtains. Roberts, Treasurer, v. United States, 176 U. S. 221, 20 Sup. 
Ct. 376, 44 L. Ed. 443. 

This disposes of the material questions raised by the pleadings. The 
judgment of the District Court is reversed, and the cause is remanded, 
with directions to issue the writ as prayed for. 
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RONEY V. CHASE, TALBOT & CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No. 220. 

SHIPPING— DEMUEKAGE— LiABILITT DP SHIPPER. 

Where a contract of afCreiglitment required a vessel only to deliver 
the cargo at tlie port of New York, althougli it contalned no speclflc 
provision for demurrage, sbe is entitled to recover damages in the nature 
of demurrage for delay resulting from her being ordered by tlie cargo 
owner to discharge at a bertli, which she could not then reach, because 
of dredging work being done by the government. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 44, Shipping, § 576. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
'V. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 C. C. A, 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 160 Fed. 268. 

E. Iv. Owen, for appellant. 

Hagen, Goodrich & Coughlan, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libel in this case was filed for freight, 
$98.84, and as amended, for demurrage of $S33. The district judge 
allowed the freight only. 

There was no charter, and the bill of lading contained no provi- 
sion as to lay days or demurrage. But the second article of the libel 
charged as a part of the contract : 

"Tbat the lay days should be at the rate of 20,000 feet per day (Sundays 
and holidays excepted) after 48 hours for orders, after which demurrage at 
the rate of 10 cents per registered ton per day for vessels under 250 tons 

register." 

The answer admitted thèse allégations. At the trial the respondent 
asked leave to amend the answer as follows : 

"The respondent admits the allégations of the second article of the libel, 
except that he dénies that it was a spécifie contract between the parties that 
the rate of disoharge should be as named in the second article of the libel, 
and allèges that there was no written agreement as to the discharge of the 
vessel ; but that the rates named in the second article of the libel are the 
customary rates of discharge in New York, by which the respondent is bound." 

The court refused to permit this amendment, and the respondent 
duly excepted. It was also stipulated that the vessel was of 233 tons 
net register, and carried 202,791 feet of lumber; that the proper 
charge for demurrage was $23.20 per day ; that she should hâve been 
discharged June 17, at 10 a. m., but was not discharged until June 36, 
at 6 p. m. The proof showed that of this delay of 10 days 11/2 days 
were due to the refusai of the vessel's stevedores to work, and the re- 
maining 8% days to dredging in Gowanus Canal by public authority, 
which prevented the vessel from getting to the wharf to which the re- 
spondent ordered her. 
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We think the respondent is bound by its admissions in the plcad- 
ings, and in the case which established a contract to receive the cargo 
within the time fixed, and therefore left ail delays, not exçepted nor 
caused by the' vessel, at the respondent's risk. Adopting, hoWever, the 
contention of the respondent that the amendment to. the answer should 
hâve been allowed, and that, having made no contract to pay demur- 
rage, it was.only liable to pay for delay caused by its default, we still 
think the libelant was entitîed J;o recover damages in the nature of de- 
murrage for 8%,days' delay. ■ 

The respondent relies upon the fifth conclusion of the Circuit Court 
of Appeals for the Eighth Circuit,' in tlie case of the Eimpire Trans- 
portation Company ,v. Philadélp'hia & Reading Coal & Iron Company, 
77 Eçd, 919, 925, 23 C, Ç, A. 564, 35 L.' R. A. G23 : , 

"(5) Frckit that -the vessel was/delayed in unloading, beyond the custouiao' 
time for unloadliig such cargoes at the port of her delivery throws upon the 
charterçr the hurden of excusing thé delay, by proof of the- actual circuiu- 
stances of the delivery and his reasonable diligence thereunder." 

The proof s showing that there was a delay ôî 81/2 days beyond the 
customary time for unloading, the consignée justifies it by saying that 
the delay was caused by dredging of the public ^aiithorities in the 
canal. The, biH oflading only required the vessel to deliver to the 
respondent or assigns iri the port of New York, and although it 
was her duty to discharge, at the wharf to be designated by the re- 
spdndept, it.was equàlly its duty to ;Order the vessel to a wharf 
where she could get. If the bill of lading had required delivery at 
the wharf to which thç, vessel v^as subsequeritly ordered, or if there 
were tiq pther, wha.rf; in the, port at which. she coûld.be discharged, 
the delay woùld hâve been at the risk of the vessel, but, this not being 
the. case, the delay, was caused by the order which the respondent 
gaVç. '^he're was ri(f)J;hïng : un'foreseen, or exttaordinary about the 
dredgingjj.iior anythihg.,that, affected the port or the trade generally. 
It was open and notorious. The fact that the respondent had pre- 
viously sold the cargo to be delivered at this wharf without know- 
ing of the' dredging bèirig donc in the canal is no reâson for throw- 
ing on the vessel the delay of getting there. 

The decrêè is reverSedy aiid the cause remanded to the District 
Court,, wïth'ihst.rùctidnsto enter a decfee for the lîbélant in the sum 
of $98.,84 freight, and.'$i97.20 démarrage, with interest from June 
27, 1907, and costs. , 1 



80UTHERN RY. 00. v. TOWNSEND. 

(Circuit Court of Appeals, Fifth Circuit. March 24, 1908: On Rehearing, 

April 20, 1908.) 

'' ■■ .[\\ ■', '' .' No. 1,351... 

1. RAiLEOADa— FoçEciiOSuitB Sale— Condition RKQui»iN<a Pueçiiasee to Pay 

Ol-AIJ,tS A&AIIjIST. PeC'EIVEBS— CONSTBUCTION OF DeCBEB. , 

Where a court, iri its decree confirming the sale of ràilroad property 
in à' foreclosure suit, required the purchasér to assumé and pay any in- 
debtédiié'sè or llability inciirred by the ïeeeivers which should be adjudged 
priority over the uiortgage aud should not be paid by the recelvers from 
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fuiids In their hands, and reserved jurisdiction of the case for tlie en- 
forcement of such requirement, a subséquent order, requiring ail claim- 
ants to présent their clalms before the master before a date flxed, for 
action thereon by the court, and barring any not so presented, does net 
necessarily Include claims which were then in suit before the same court. 

2. SAMÈ— ReCBIVEBS— GrBOUKDS FOB APPOINTMENT— ACTIONS PeNDING AGAINST 
DiSCHAEGED ReCEIVEBS. 

On a subséquent discharge of the recelvers, such actions at law pend- 
ing against theni not havlng been disposed of, the court had power, under 
such reserved jurisdiction, to appoint a spécial receiver against whom 
such actions mlglit be revived, and to défend the same and retake posses- 
sion of sufReient property to satlsfy any judgments recovered, if not paid 
by the purchaser. 

Burns, District Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Northern 
District of Alabama. 

Milton Humes and Paul Speake, for appellant. 
Lawrence Cooper, for appellee. 

Before McCORMICK, Circuit Judge, and NEWMAN and BURNS, 
District Judges. 

• NEWMAN, District Judge. On July 27, 1892, the Memphis & 
Charleston Raiiroad was placed in the hands of Charles M. McGhee 
and Henry Fink as receivers, in the Western district of Tennessee, and 
on July 29th thereafter, under an ancillary bill filed in the Northern 
division of the Northern district of Alabama, the same receivers were 
named for the property of the raiiroad company in Alabama. On 
April 15, 1897, a decree of foreclosure of the mortgage, which was 
one of the purposes of the bill, was entered in the Circuit Court for the 
Northern District of Alabama, following a decree of foreclosure in 
the Western district of Tennessee. Subsequendy, in 1898, the prop- 
erty was sold, and the order confirming the sale contains this provision : 

" * * * Ordered, adjudged, and decreed tliat the sale so reported by 
said spécial master, and the purchase of sald raiiroad property, rights, as- 
sets, and franchises by said purchasers shall be, and the same is hereby, con- 
firmed. And the court reserves full power from time to time to enter orders 
bindlng upon the said Southern Raiiway Company, as purchaser, requiring 
it and Its successors and assigns to pay, satlsfy, and disehargo: * * * (b) 
Any unpaid indebtedness and obligations or liabilities which shall hâve been 
duiy eontracted or Ineurred by the receivers before delivery of possession of 
the property sold. * * * The court reserves full power, notwithstanding 
such conveyance and delivery of possession, to retake and resell the property 
this day confirmed, if the purchasers or their successors or assigns shall fail 
or neglect fully to complète such purchase and to comply wlth the orders of 
the court In respect to full paynient and performance of such bld, or to pay 
into court, in aecordance with such decree of sale, and supplemental decree, ail 
such sums of money hereafter ordered by the court to be paid into its registry 
to discharge any and ail 'such debts, liens, or claims as It may adjudge and 
decree should be paid out of the proceeds of sale in préférence to the bonds 
secured by the mortgage of the said Memphis & Charleston Raiiroad Company 
hereln foreclosed. • * • " 

A deed was made to the purchaser of the property, the Southern Raii- 
way Company; The spécial master's deed conveying the property con- 
tained the following provisions : 
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"Wltnesseth: * * * Upon the condition that, to the exteiit tliat tlie as- 
sets or the proceeds ot the assets in the receiver's hands shall be insuflieient 
the said Southern Railway Company and the said purchasers, its or thelr suc- 
cessors or assigna, shall pay, satlsfy and discharge: * * • (b) Any unpaid 
indebtedness and obligation or liabilities which were duly contracted or in- 
curred by the receivers before delivery of possession of the property sold. 

* * * Aiid snbject also to ail the conditions and réservations of said ûeed 
of sale, * * * including the réservation to said Court of the power to re- 
take and resell the premises conveyed or any parcel thereof, in case the said 
parties of the secotici, party, their successors and assigns shall fail to pay any 
sum required by thern under said decrees within the time speclfled iu said 
decrees, respectively, after the entry of an order requiring such payment. 

* * * And the grantees, parties of the second part, agreeing to take the 
property so sold as aforesaid, subjeet to the performance by them, or by their 
successors or assigns, of ail pending contracts in respect thereto, theretofore 
iawfully made by the receivers, the said grantees and their successors or 
assigns, having nevertheless the right, within ninety days after the comple- 
tion of the sale and delivery of this deed, to elect whether or not to assume 
or adopt any lease or contract whether or not sold with the railroads and other 
property and franchises, neither they nor their successors or assigns to be 
held to hâve assumed any of said contracts or leases, which they shall not 
so elect to assume ; provided, however, that upon publication by the said 
spécial master, when ordered by the court, as provided in said decree, of a 
notice requiring holders of any claims to présent the same for allowance, 
and any such claim which shall not be so presented or filed within the period 
of six months after the flrst publication of such notice, shall not be enforcea- 
ble against the property sold, or against the said grantees, thelr successors or 
assigns. * * « " 

On March 16, 1898, an order was entered in this case, appointing- 
a spécial master for the purpose of taking proof and reporting upon ail 
claims which arose within the Northern district of Alabama, or which 
were held by parties residing within said district, against Charles M. 
McGhee and Henry Fink, receivers of the Memphis & Charleston Rail- 
road Company, or against the said Memphis & Charleston Railroad 
Company under this decree. The order provided that: 

"Said spécial master will make publication In some newspaper published 
In Huntsvllle, Alabama, once a week for three successive weelts, requiring ail 
creditors or persons having claims which arose within the Northern district 
of Alabama or which are held by parties residing within said district either 
against the said receivers of the Memphis & Charleston Railroad Company or 
against the said Memphis & Charleston Railroad Company, claiming priority 
over the mortgage bonds, to file the same herein on or before September 24, 
1898, for allowance and action thereon by this court, or the same shall be 
forever barred and denied any participation in the assets in the hands of 
said receivers. , Said master will after the filing of any such claims, and after 
giving due notice of the same to the counsel representing such claims, and to 
the Southern Railway Company, take such proof as may be ofCered in sup- 
port oi, or in défense of such claim, and report thereon for the action of the 
court herein. Any claim against such receivers, or against the said the Mem- 
phis & Charleston Railroad Company within the jurlsdiction of this court not 
filed within the time required hereby shall be forever barred from ail partici- 
pation in the assets derived from the sale of the mortgaged property made in 
this case." 

Subsequently the receivers were discharged, and their bonds cancel- 
ed. At the time the order was made appointing the spécial master to 
take proof of claims, etc., on March 15, 1898, an action was pending in 
the same court — that is, in the Circuit Court of the United States for 
the Northern Division of the Northern District of Alabama — in favor 



SOUTHERN ET. CO. V. TOWNSEND, 313 

of Lemon Townsend against McGhee and Finie, receivers, for damages 
which he alleged he had sustained by reason of the négligence of the 
receivers, their agents, servants, and employés, while in the employ- 
ment of said receivers. 

Subsequently to the discharge of the receivers, Lemon Tovi^nsend 
brought a pétition in the Circuit Cotirt, setting ont the fact of the ap- 
pointment of AIcGhee and Fink as receivers in 1892, their opération 
of the property down to 1898, the order discharging them as receivers, 
and that the Southern Railway Company had become the purchaser, 
and that said company had taken the property by its purchase, subject 
to the unpaid obligations and liabilities incurred by the receivers. The 
pétition sets eut the fact of his injury in 1896, while in the employ of 
the receivers, by reason of the négligence of the receivers, their em- 
ployés and agents, while they were in charge of the railroad property, 
and the fact that his suit had been brought on the 16th day of March, 
1897, for the recovery of damages by reason of his injuries. It fur- 
ther allèges that the Southern Railway Company had failed and refus- 
ed to pay him damages for the injuries so sustained, and that he is 
advised that he is wholly remediless in the premises, in the prosecution 
of his suit, unless by order of the court a receiver or receivers are 
appointed for the property theretofore belonging to the Memphis & 
Charleston Railroad Company, so that his suit can be maintained and 
prosecuted to judgment, and the amount due him ascertained as pro- 
vided by law. He states the fact that other suits are pending in the 
Circuit Court of the United States for the Northern Division of the 
Northern District of Alabama, instituted against McGhee and Fink as 
receivers, and which remain undetermined. He prays that by the dé- 
crétai order of the court a receiver be appointed for the properties of 
the Memphis & Charleston Railroad against whom his said suit may be 
prosecuted, under the orders of the court. 

This pétition was answered by the Southern Railway Company, 
which set up as a défense to the suit the order of the court requiring 
ail daims to be filed by September 24, 1898, and that, although the 
spécial master appointed by the order had given the notice required, 
L,emon Townsend had failed to corne in and make proof of his claim 
before the spécial master, and that he was barred of any right or claim 
against the Southern Railway Company by reason thereof. 

Judge Jones entered a decree appointing a receiver; the decree of 
appointment being as f oUows : 

"Upon the considération of the pétition of Lemon Townsend, flled in this 
cause on the 14th day of Oetober, 1902, and! the answer thereto of the South- 
ern Railway Company and the record of proceedings in this cause, and also the 
record of proceedings in the other equity cause in tliis court of Farmers' Loaii 
& Trust Company v. Memphis & Charleston Railroad Company and certi- 
fled stafements of E. E. Greenleaf and John B. Clough as spécial masters 
on file in this cause the court flnds: (1) That the discharge of the receivers 
herein, Chas. M. McGhee and Henry Fink, was not intended as a final dis- 
position of this cause, but that the court expressly retaiued jurlsdlction 
to make sueh furtiier orders therein as might from time to time be deemed 
proper. (2) That the purchaser of the property of the Memphis & Charles- 
ton Railroad Company, which was sold imder decree of foreclosure in this 
cause, agreed, as a part of the considération, and in addition to the sum bid 
at such foreclosure sale, to pay any unpaid indebtedness and «bligatious 
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or lialiilities 'whieh sliall Iiave been duly contractée! or iucurrecl by tlie re- 
ceivers before deiivery of the possession et tlie property sold.' (3) Tbat th;- 
piirchaser of the property so sold at said foreclosure sale went iato pos- 
session of said property, and acceptéd à deed tbereto, uuder wliicli the piir- 
chaser holds said projierty subject to the payment of the Hâbillties <>î said 
JeCeiverSi and by deed of.' indenture covenaated and agreed to pay and dis- 
c:harge said liabilities. (4) That In the decree cônfirming said saie, the court 
reserved full power, notwithstanding the conveyance and delivery of posses- 
sion, to retake and sell the property if tlie purchaser or its succesaors should 
fail to comply with any of the orders in respect to the paymeut of rlio full 
considération of said bid. (ô) That said Chas. M. JIcGhee and Henry Fink, 
former receivers, left some liabilities ihcurred by them as such reeeivers in 
thê opération of the Memphls & Oharleston Railroad uuder the orders of 
thls court, as to whioh actions were pending against them at the time of their 
dischairge, whieh liabilities are still In litigation and remainunpaid. It fur- 
ther appears to the court that the petitioner Lemcin Townsend and other 
petitioners 'simllarly situated hâve pending actions at law whieh hâve not 
been disptoaed of by .ludgments in the. law courts in whieh they are pending, 
and whieh were pending at the time -of, the. discharge of said receivers, and 
bave an equity if they bbtain judgmènt against a receiver in this case, to sub- 
.iect said prot>erty of the Memphis & Oharleston Railroad in the hands of the 
purchasers, to the payment of the debts and liabilities of the receivers in- 
curred in the opération by said McGhee. and Fink as receivers, and the further 
right.to lltlgate the liability of the receivers to them by suit in a court of law. 
"On considération of the premises thé court is of the opijiion that a trust 
exists whieh might fail for want of a "trustée, if no suceessdr is appointed to 
said McGhee and Fink as receivers tô^fally exécute said trust, and conserve 
the rights of the persons Interested therein. It is therefore ordered, adjudged, 
and decreed that Edward K. Greenleaf, of Huntsville, A.la., be and he is hereby 
appointed receiver in this cause of the property, assets, and' rights of the 
Memphis & Oharleston Railroad Company, as suecessor to said McGhee and 
Fink, receivers, but without power, except as herein otherwise decreed, to 
interfère with or take possession of any of the property of the Memphis 
& Oharleston Railroad whioh has heretofore been sold by decree of this 
court; and that said Greenleaf, as such receiver, shall défend ail suits now 
pending against said McGhee and Fink as reeeivers eonœrning their liabilities 
growing ont of their opération as receivers of the Memphis & Oharleston Rail- 
road, whenever such suits shall be jproperly revived aga:inst him. In-that 
event he shall immediately notify the purchasers of the property of the Mem- 
phis & Oharleston Railroad of the revivor of said suit against him, and notify 
the purchasers that they may a ppear and défend In his name, if they so 
désire. "Whenever any judgmènt is rendei*ed against said Greenleaf as re- 
ceiver in any action or suit revived against him, and whieh was pending at 
the time of the diseharge of said McGhee and Fink as reeeivers, wliether the 
purchasers appear and défend on said action or suit or not, said Greenleaf. 
as receiver, shall report the facts to . the court, and, after giving ûye days' 
notice to the purchasers, sliall proceed by pétition in this cause for a decree 
to sell so niuch of the property conveyed to the purchaser by the spécial mrts- 
ter's deed of date February 26, 1898, as maybe necessary to pay the judg- 
mènt so rendered against said Greenleaf as receiver, and the costs and ex- 
penses incident thereto, includiug thS' costs and expenses of such pétition." 

It is frômthe grantihg of this decree that the présent appeal is 
takeri. '.-,;,,, I, " ' ' 

Was there such error, in the action of Judge Jones in entering this 
decree as requires its reversai? ■ 

This waS an administrative order made in connection with the fore- 
closure proceeding and receivership, Iqoking to the protection of those 
having claims against the property whieh had been in the hands of the 
court and had been sold with the réservations shown in the order con- 
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finning the sale and in the deed to the piirchasers. It was the metliod 
adopted by the court of enabling Lemon Townsend and others similarh' 
situated to assert against the Southern Railway Company whatever 
claims they might hâve against that company. The court appointed the 
receiver with the limited powers stated in the decree of appointment, 
because, by the discharge of 'McGhee and Fink as receivers, Townsend 
and others liad been ieft without any one against whom they might as- 
sert their claims. Other methods might hâve been adopted for reach- 
ing the same resuit, but that which was adopted does not seem to us 
to hâve violated any sound principle of equity, or any rule of equity 
practice. Townsend and others liad no one, as the case stood (at least 
it was evidently so considered by the court) against whom they might 
assert their rights, and even the right to show that their claims were not 
barred by the order of March 15, 1898, providing for the filing of 
claims, etc. 

The important question, coming to the merits of this matter, of 
course, is whether Tovi^nsend and others similarly situated were bar- 
red from asserting their rights against the purchaser^ of the property 
by reason of their failure to file their claims with the master as provid- 
ed in the order of March 15, 1898. Their suits were pending at the 
time and in the court in which this order was entered, and we are not 
satisfied that the order could be held to embrace them. The order 
requires "ail creditors or, persons having claims, * * * claiming 
priority over the mortgage herein, to file the same herein on or beforc 
September 24, 1898, for allowance and action thereon by this court, 
or the same shall be forever barred," etc. The claims of Townsend 
and others were fîled, as stated, in the court at the time this order was 
niade, and we do not believe that the reasonable purpose and intent 
of this order was such as to require them to be filed again. Certainly 
counsel for Townsend and plaintilïs in other cases thus pending might 
well hâve considered the order as not applying to such cases, and the 
court might well hold we think, as it did, that the order limiting the 
time for filing claims did not necessarily require thèse claims to be 
noted before the master, and might do so v/ithout any invasion of tho 
lawful rights of the purchasers of the property. The language of the 
order, it will be perceived, is that parties are required, as to demands 
claiming priority over the mortgage, "to file the same herein * * * 
for allovi'ance and action thereon by this court." Even considering the 
language of the order specifically and technically, we do not see that it 
embraces thèse suits, and considered with référence to its purpose and 
intent, as bas been stated, it is still more évident that they were not in- 
cluded. The purpose was to get before the court within a reasonable 
time ail claims and demands udiich the purchasers woukl hâve to pay, 
if determined against them, and Townsend's claim, and that of the 
others in like situation, Vi'ere then before the court. 

The particular language of the deed madc by the spécial master to 
the Southern Railway Company and others, which is relied upon hère 
by the Southern Railway Company as a défense to this proceeding, 
concerning debts which "shall not be enforccable against tlic jiroperty, 
sold, or against the said grantees, their successors or assigns" is : "Any 
such claims which shall not be so presented or filed within the period oî 
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six months," etc. As stated, we think the claims of Townsend and oth- 
ers, being already of file in the court, there was no neoessity for present- 
ing them to the spécial master. The language used in the deed follows 
and conforms to the language used in the order confirming the sale, 
and the purchasers could not acquire any différent or more enlarged 
rights or exemptions from liability by reason of the deed than they ac- 
quired by the order of confirmation. 

Finding no error in the action of the court in entering the decree 
appointing Greenleaf receiver for the purposes stated, and with the 
restricted powers named therein, the decree is affirmed. 

BURNS, District Judge (dissenting). The writer, with great défér- 
ence to the view announced by the majority in sustaining the action of 
the lower court in the appointment of a receiver of the Memphis & 
Charleston Railroad to appear and défend cases pending on the law side 
of the docket in the Northern district of Alabama, is unable to concur, 
and the reasons therefor should be briefly stated. 

The record proceedings are fully given in the statement of the case, 
from which it appears that plaintiff, Townsend, was injured Decem- 
ber 8, 1896, while in the service of McGhee and Fink, receivers ; that he 
filed suit against the said receivers on March 16, 1897 ; that the said 
receivers were finally discharged February 26, 1898, and thereafter, 
by order dated March 15, 1898, claimants were allowed six months in 
which to présent claims growing out of the receivership to the spécial 
master, and claims not so presented were to be deemed barred. The 
case of Townsend appears to hâve continued upon the law side of the 
docket without progress until entry of order of date October 14, 1903 
(based on' pétition of that date), appointing Greenleaf receiver. The 
situation obtains that 11 years after institution of the action at law, 
and 10 years after the final discharge of the receivers, it is deemed 
équitable that a receiver should appear and défend in order that a pre- 
sumed or possible trust might be tlîe more fully and equitably adminis- 
tered. There is no suggestion, or contention, that the purchaser, the 
Southern Railway Company, is at fault, or that it dissents from the 
terms and conditions imposed by the final decree of foreclosure. The 
plaintiff, Townsend, had more than 14 months after injury in which to 
prosecute his action against the original receivers, and his suit con- 
tinued upon the docket more than 11 months before the receivership 
was closed. After the discharge of the receivers, a plea in abatement 
was filed setting up their discharge, and the record discloses that the 
plea has not been determined. 

If it should appear that the plaintiff, notwithstanding the discharge 
of the receivers, had a clear, positive, and adéquate remedy at law, it 
is difficult to understand why a court of equity should reach out its 
arm and by process of development employ other and unusual facilities 
in behalf of this sleeping litigant. It may be pertinent to départ from 
a statement of the gênerai rule that equity will never grant relief where 
the complainant has an adéquate remedy at law, to point out the légal 
remedy available to the plaintiff upon the discharge of the receivers. 
By amending his pétition, setting up the discharge of the receivers, 
making the purchaser, the Southern Railway Company, a party défend- 



SOUTHERN ET. CO. V. TOWNSEND. 317 

ant, under the terms of the decree fixing the liability for the acts of 
the receivers, the plaintiiï upon verdict, would hâve been entitled to 
his exécution. This is the proper and usual course, not attended with 
diffîculty, and doubtless famiUar to practitioners in the state and féd- 
éral courts. This statement should be conclusive of the proposition that 
plaintiff had and has an adéquate remedy at law, and, more, he could 
hâve instituted and maintained his suit against the receivers, and upon 
their discharge, against the purchaser, in any state court of Alabania. 
Act Cong. March 3, 1887, c. 373, 34 Stat. 552, as amended by Act Aug. 
13, 1888, c. 629, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508). 

In the case of Cahn v. Johnson, 12 Tex. Civ. App. 304, 33 S. W, 
1008, the court uses this language: 

"Tlie flrst question arlsing from the record, and presented by appellant's as- 
signment of error, is: Will a court of equlty gi-ant its aid by appoiuting a 
receiver in favor of mare gênerai creditors, wliose riglits rest only in contract 
and are not reduced to judgment, and who liave acqulred no lien upon tbe 
property of the debtor? Upon the great weiglit of authority, we answer this 
question in the négative." High, Rec'r (3d Ed.) § 406, and authorities eited 
in note 1, page 430 ; AViggins v. Armstrong. 2 Johns. Ch. (N. Y. ; Lawyers' Ed.) 
144, and authorities cited in note ; 3 Pom. Eq. Jur. § 1415 ; 20 Am. & Eng. Ene. 
Law, p. 30 ; Carter v. Hightower, 79 Tex. 135, 15 S. W. 223. 

The existence of an adéquate remedy at law is always a bar to the 
aid of equity granting a receivership. High on Receivers, par. 741. 
A receiver will not be appointed if any other remedy will afford ample 
protection. Etowah Min. & Mfg. Co. v. Wills Valley Min. & Mfg. Co., 
106 Ala. 492, 17 South. 522. To justify the appointment it must appear 
that the possession of défendant was obtained by fraud, or that the in- 
come is in danger of loss from neglect, waste, or misconduct. Gilbert v. 
Block, 51 111. App. 516. The power to appoint a receiver will never be 
exercised except upon a very grave necessity and upon a clear showing 
that the applicant has otherwise no adéquate remedy, and is in danger 
of suffering irréparable loss. People's Investment Co. v. Crawford 
(Tex. Civ. App.) 45 S. W. 738; Cahn v. Johnson, 12 Tex. Civ. App. 
304, 33 S. W. 1000; Bank v. Dunham, 18 Tex. Civ. App. 184, 44 ,S. 
W. 605 ; Land Co. v. Blevens, 12 Tex. Civ. App. 410, 34 S. W. 832 ; 
High on Receivers, Par. 3, 288, 289, 292 ; 20 Am. & Eng. Ency. Law, 
pp. 18-21; Bank v. Gage, 79 111. 207; Weatherly v. Water Co., 115 
Ala. 156, 32 South. 142; Darragh v. Manufacturing Co., 78 Fed. 15, 
23 C. C. A. 609. 

The opinion in People's Investment Company v. Crawford, supra, 
concludes with this statement : 

"The appellees' remedy without the aid of a receiver being adéquate, it 
follows that the trial court erred in maklng the appolntnient, for whlch error 
the order of the court below appointing the receiver in this case is reversed, 
set aside, and the receivership vacated." 

Before appointment is made, the court must be satisfied that a re- 
ceiver is necessary to préserve the property, and thus adequately to 
protect the rights of the parties interested therein. Clark v. Ridgely, 
1 Md. Ch. 70 ; Orphan Asvlum Soc. v. McCartee, Hopk. Ch. (N. Y.) 
429 ; Chase's Case, 1 Bland (Md.) 213, 17 Am. Dec. 277 ; Blondheim 
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V. Moore, 11 Md. 365; Walker v. House, 4 Md. Ch. 39; Bloodgood 
V. Clark, 4Paige (N. Y.) 574; Lloydv. Passinghàm, 16 Ves. Jr. 59-70. 

If the plaintifï has an adéquate remedy at law, then a receiver vvill 
not be appointed. This principle is but the application iij receivership 
matters of a gênerai principle in equity jurisprudence. Smith on Re- 
ceivership, § 5, p. 14; Wooden v. Wooden, 3 N. J. Eq. 429; Mullen 
V. Jennings, 9 N. J. Eq. 192 ; . Speights v. Peters, 9 Gill (Md.) 473 ; 
Rice V. Ry., 24 Minn. 464; Corey v. Long, 43 How. Prac. (N. Y.) 497; 
Parmly v. Bank, 3 Edw. Ch. (N. Y.) 395 ; Winkler v. Winkler, 40 111. 
179 ; Coughron v. Swift, 18 111. 414. 

The mère fact that the pursuit of the légal remedy is difficult, or that 
the remedy at law has been lost by the lâches of the party entitled there- 
to, will not be sufficient to justify the appointment of a receiver. Aider- 
son on Receivers, § 7, p. 11; Brown v. Chase, Walk. Ch. (Mich.) 43; 
Kean v. Coït, 5 N. J. Eq. 365; Fogarty v. Burke, 2 Dru. & War. 580; 
Gray v. Chaplin, 2 Russ. 126 ; Skinners Company v. Irish Society, 1 
Myl. & Cr. 162 ; Drewry v. Barnes, 3 Russ. 94 ; Municipal Com'rs v. 
Lockhart, Ir. 3 Eq. 515. 

It may be .pbserved that the order of the court appointing Greenleaf 
receiver will defeat the very object which the plaintiff has in mind, in 
that the plaintifï and the receiver, being résident citizens of the state 
of Alabama, the Circuit Court will be without jurisdiction of the par- 
ties, and, aside from this, the statute of limitation will be as available 
to the receiver as to the purchaser. 

On Rehearing. 

PER CURIAM. There is no new ground or argument advanced 
in this application for rehearing. The judges who sat on the original 
hearing gave the matter a very careful considération, and only reached 
a conclusion in the case after going over the whole matter very care- 
fully, and they ail concur in the view that the pétition of the appellant 
for a rehearing should be denied. 

Andit isso ordered. 



STERNBERG SIPG. CO. v. MILLER, DU BRUL & PETERS MFG. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. April 11, 1908.) 

No. 2,655. 

1. Tkade-Maeks and Tbade-Names— Name Used to Designate Patented 

Akticlf — Effeot of Expikation of Patent. 

Wbere complainant manufactured and sold a cigar mold under a patent, 
and adopted the name "Vertical ïop" to designate sucli mold alono in its 
literature, catalogues, etc., whicli it used during tlie llfe of tlie pîitent, 
on its expiration the name, as well as the article, became fi'ee to tlie 
public, and complainant could not perpetuate its exclusive riglit thereto 
by registering it as a trade-mark. 

[FA. Note. — ^For cases in point, see Cent. "Dig, vol. 46, Trade-Marks and 
Trade-Names, § 15.] 

2. Samb— ITriFAiR Compétition. ^ 

Evidence held, to entitle complainant to an Injunction restraining de- 
fondant from unfair compétition in inaking and selling a cigar mold des- 
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ignated by the same name as one made by complainant, aiid in using 
similar cuts in its catalogues representing cigar maker's tools, without 
stamplng its name upon such molds and plainly ind|cating on tlie cuts tliat 
it, aud not complainant, was the manufacturer of the articles represeuted 
tliereby. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4G, Trade-MarlvS and 
Trade-Mames, § 106. 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 O. C. A. 376.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

W. J. Roberts, for appellant. 

Hervey S. Knight and Wilham C. Howell, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge. This is a bill in equity by the appellee, 
an Ohio corporation (hereinafter designated the complainant), to 
enjoin the appellant, an lowa corporation (hereinafter designated the 
défendant), from infringing a trade-mark, known as the "Vertical 
Top," used on cigar molds, claimed to hâve been adopted by the com- 
plainant as early as 1876. After the complainant had taken évidence 
in chief in support of this bill, it filed a supplemental bill, charging 
the défendant with unfair compétition in business. 

The Miller & Peters Manufacturing Company was organized in 
1873. Its name was changed in 1880 to the Miller, Du Brul & Peters 
Manufacturing Company. Its principal place of business was at Cin- 
cinnati, Ohio, with branches in other cities. The défendant had been 
in business since 1893, as a copartnership under the name of William 
Sternberg & Co. until 1895, when it was incorporated under its prés- 
ent name. On x\pril 4, 1876, Frederick C. Miller, a member of said 
fîrm of Miller & Peters Alanufacturing Company, obtained letters 
patent No. 175,573, entitled "improvement in cigar molds." The 
spécifications, in so far as pertinent to this inquiry, are as f ollows : 

"This invention relates to cigar molds adapted for pressing a number of 
bunches of tobacco into cigar shape, the bunches being placed in deep matrices, 
and simultaneously pressed into the required form by the opération of a séries 
of plungers or cups. My improvement consists: First. In so constructing 
the plungers or cups, vi'hich are made of wood like the rest of the mold, that 
the grain of the wood shall run vertically — that is, at right angles to the 
face of the baeking to which the plungers are attached. This enables me to 
obtain, not only durable, but also sharp, edges along the sides of tha eoncav- 
ed face of the plungers, whleh sharp edges are of the utmost importance to 
the proper action of the mold, and which, if fonned on plungers liavlug the 
grain of the wood ininning longltudinally, in accordanee with the common 
method of construction, do not possess the requisite slrengtb and durability. 
Second. Of a peeuliar method of seeuring the plungers or cups to their baek- 
ing, whereby a strong attachment and a perfect register with the matrices is 
obtained. This method consists in making the matrices some\Yhat deeper 
than required ; then gluing the baeking to the face of the matrix-board ; then 
sawing the block thus formed into two parts on a line a little below the top 
of the matrix-board, so that a thin strip of it will remain attached to the 
baeking for the plungers; and, flnally, iiisertlng the plungers or cups in the 
cavities in this thin strip of the matrix-board adhering to their baeking, and 
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eecuring them in proper manuer. Tliird. In tlie combination, witli the ma- 
trlx-board, of one or more bars for expelling tlie buiiches after they bave been 
pressed. The bar Is seated In a longitudinal groove aeross the matricps, irs 
Upper edge baving notches correspoudiug to the cross-sectional contour of the 
matrices." 

Its first daim is as follows: 

"1. The plunger or cup of a cigar inold made of wood, the grain of wliieh 
runs perpendicularly to the plane of the cup, substantially as specifled." 

It will be noticed that the invention specified in the claim is rather 
upon the plunger or cup (top) of the individual mold than the séries. 
While it recites that the invention pertains to cigar molds used by 
"the opération of a séries of plungers or cups," the claim spécifies 
the single plunger or cup as the real improved device. Molds em- 
bodying the improvement were thereafter manufactured and marketed 
by the Miller & Peters Manufacturing Company under the désigna- 
tion of the "Creaseless Vertical Top Cigar Mold." Its use passed to 
the complainant under the abbreviated name of the "Vertical Top" 
mold for cigars, and was extensively advertised by the complainant. 
Without stating in détail the évidence, suffice it to say that during 
the life of the patent the words "Vertical Top" became associated 
with the manufactured article as descriptive of its character and 
quality, indicating the complainant's best grade of mold for making 
cigars. If it was descriptive or indicative of the grade or quality of 
the cigar mold, it could not be regarded as a trade-mark, especially 
during the life of the patent. Paul on Trade-Marks, page 47, §"§ 
27, 28; Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 
151, 37 L. Ed. 1144; Ravmond v. Roval Baking Powder Co., 85 Fed. 
231, 236, 29 C. C. A. 345'; Centaur Co. v. Heinsfurter et al., 84 Fed. 
955, 28 C. C. A. 581. 

The spécification of the patent itself shows that the two halves of 
the mold at the point of contact should be made of hard wodd in 
order to withstand great pressure. The upper half is made with the 
grain of the wood running vertically, up and down ; the edges, owing 
to the vertical grain of the woqd, being stronger than if it were made 
of iron, according to the complainant's testimony. It was stated 
in the circular literature issued by the complainant that no nails, 
Staples, or pegs were used in the construction of "our creaseless Ver- 
tical Top molds." The circular further stated: "Our Vertical Top 
creaseless mold is not only the best, but the cheapest, because it will 
last twice as long as any ordinary mold and will produce far better 
and paying results." In short, the very claimed invention of the 
Vertical Top mold was to remedy the hitherto ill-fitting tops with 
their thick edges; and the évidence furthèr discloses that the term 
"Vertical Top" was employed to indicate the best quality of mold 
manufactured by the patentée, as distinguished from the "Flange Top" 
manufactured by the complainant as an inferior article. 

When this patent expired in 1903, the complainant clearly enough, 
as we think, sought to perpetuate its monopoly by registering the 
name "Vertical Top" as a trade-mark. In the leading case of Singer 
Manufacturing Co. v. June Manufacturing Company, 163 U. S. 169, 
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16 Sup. Ct. 1003, 41 L. Ed. 118, after the expiration of the Singer 
Manufacturing Company's patent, it sought to perpetuate its mo- 
nopoly by adopting and laying claim to the exclusive use of the word 
"Singer" as a trade-mark, which term had become designative of the 
machine manufactured and sold by the company during the Hfe of 
the patent. The court held that the désignation of the machine as 
"Singer" during the existence of the patent indicated merely the class 
and type of the machine made by the company; that it constituted 
"the generic description, conveying to the pubhc mind the machine 
made by it." Mr. Justice White further said : 

"It is self-evident that on the expiration of the patent the mouopoly creat- 
ed by it ceases to exist, and the right to make the thing fonnerly eovered 
by the patent beconies public property. It is upon this condition that the 
patent is granted. It follows, as a niatter of course, that on tbe termination 
of the patent there passesi to the public the right to malce the machine in the 
form in which It was constructed during the patent. * * * It equally 
follows from the cessation of the nionopoly and the falling of the patented 
device Into the domain of things public, that along wlth the public ownership 
of the device there must also necessarily pass to the public the generic désig- 
nation of the thing which has arisen during the monopoly, in conséquence of 
the désignation having been acquiesced in by the owner, either tacitly, by 
aeeepting the beneflts of the monopoly, or expressly, by bis having so connect- 
ed the name with the machine as to lend eountenance to the resulting dedica- 
tion. To say otherwise would be to hold that, although the public had ac- 
quired the device eovered by the patent, yet the owner of the patent or the 
manufacturer of the patented thing had retained the designated name, which 
was essentially necessary to vest the public with the full enjoymeut of that 
which had become theirs by the disaiipearanee of the monopoly ; in other 
words that the patentée or manufacturer could take the benefit or advantage 
of the patent upon tlie condition that at its termination the monopoly should 
cease, and yet, when the end was reaehed, disregard the public dedication 
and practically perpetuate indefinitely an exclusive right. The public having 
the right on the expiration of the patent to make the patented article and to 
use its generic name to restrict this use, either by preventing its being placed 
upon tbe articles when manufactured or by using it in advertisements or 
circ-ulars would be to admit the right and at the same time destroy it." 

This was followed and applied by Mr. Justice Brewer, speaking for 
this court, in Centaur Co. v. Heinsfurter et al., supra. In that case 
one Pitcher obtained letters patent No. 77,758, for a composition to 
be employed as a cathartic, or substitute for castor oil; and, while 
the Word "Castoria" did not occur in the spécifications, it was claimed 
to hâve been adopted and used as a trade-mark during the life of 
the patent, and was attempted to be exclusively continued in use there- 
after. But it was held that on the expiration of the patent such name 
became public property, and its use by another, without unfair com- 
pétition, did not entitle the complainant to relief against the use of 
the word "Castoria" by the défendant for its manufactured composi- 
tion. 

Counsel for complainant quite ingeniously attempts to differentiate 
the case at bar from the foregoing by the suggestion that the words 
"Singer" and "Castoria" describe the articles patented, and there- 
fore necessarily became generic terms. But the essence of the ruling 
in the foregoing cases is that the patent conferred only the right of 
exclusion to manufacture and sell the article, and not the appropria- 
tion of any particular name, whether it was merely arbitrary or sug- 
161 F.— 21 
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gested by the thîng itself, and that after the expiration of the patent, 
not only the right to manufacture and sell the patented article, but 
also to use the particular name by which the patentée had designated 
it, passed to the pubHc. Mr. Justice Brewer said : 

"It Is true that during the life of a patent the name of the thlng may also 
be indicative of the manufacturer, because the thing oan then be manufactur- 
ed only by the single person ; but, when the right to manufacture and sell be- 
comes unlversal, the right to the use of the name by which the thing is known 
becomes equally universal. It matters not tliat the inventer coiued the word 
by vyhich the thing bas beeome known. It is euougb that the public bas accept- 
ed it as the name of the thing, and thereby the word has beeome incorporated 
as a noun in the Bngllsh language and the common property of ail." 

Having regard to the philosophy of the principle, it can make no 
différence that the Centaur Company designated its moderate imita- 
tion of castor oil by the name of "Castoria," and that the complain- 
. ant should hâve designated its manufacture as "Vertical Top," be- 
cause of the manner in which the grain ran into the wood constituting 
the top. Notwithstanding the studied effort of Mr. Du Brul in his 
testimony to évade the fact, his cross-examination compels the con- 
clusion that the words "Vertical Top" were employed in his manu- 
facturé and trade to designate a superior quality in construction as 
compared with the "Flange Top" employed in the manufacture and 
sale of cigars. 

The Circuit Court found the issues for the complainant, whereby 
it not only affirmed the claim of the complainant to the trade-mark, 
but the language of the decree is so broad and comprehensive as to 
perpetuate the exclusive right of the complainant to manufacture the 
mold and ail the tools, implements, and machinery connected there- 
with. After sustaining the trade-mark, the decree adjudged: 

"That the défendant, its offleers, agents, employés, etc., are hereby per- 
petually enjoined and restrained from œaking or selliug or oft'erlng for sale 
cigar makers' presses, bundlers, tools, machinery, and accessories to the cigar 
makers' trad«, in substantlally exact imitation of the presses, bundlers, tools, 
machinery and accessories to the cigar makers' trade manufactured by tho 
complainant and having a characteristic shape and design, and from copying 
or reproducing in its catalogue, clrculars, and other printed advertising mat- 
ter the cùts, figures, Illustrations, or . représentations originated, produced, 
and used by the complainant in its circulars and catalogues in advertisement 
of the presses, bundlers, tools, machinery, and^ accessories to the cigar makers' 
trade manufactured and sold by the complainant." 

Was the complainant entitled to relief on the supplemental bill 
charging the défendant with unfair compétition in business? As the 
tools, implements, and machinery employed by the complainant, in 
connection with its manufacture of the molds, were not covered by 
any patent grant, they were free to the public to manufacture and 
use, even in exact imitation of those employed by the complainant. 
Singer Manufacturing Co. v. June Manufacturing Co., supra ; Lamb et 
al. v. Grand Rapids School Furniture Co. (C. C.) 39 Fed. 474. The only 
limitation the law places upon the right of the défendant to manu- 
facture and sell the molds and to manufacture and use the tools, im- 
plements, etc., like those hitherto employed by the complainant, is 
that he shall not so exercise it as to impose his manufactured article 
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upon the public as that o£ the complainant's product. As expressed 
by Mr. Justice White, in the Singer Manufacturing Co. Case, the 
right is "accompanied witli the oMigation of so exercising it as not 
to destroy the property of others, and also in such a manner as not 
to deceive the public." 

When the défendant began the manufacture and sale of the "Verti- 
cal Top" mold in lowa, although it had the right, it did not stamp 
upon or otherwise mark the molds manufactured by it with the words 
"Vertical Top" ; but it distinctly stamped its own name thereon, in- 
dicating the origin of manufacture. Later it moved its business to 
Milwaukee, Wis., where its factory, with its stamps, etc., were de- 
stroyed by fire. Mr. Sternberg in his testimony, assigned to that 
misfortune the reason for not stamping its molds made at Milwaukee 
afer the fîre with its name, intending to do so when it procured the 
stamp. This omission covered a period of about a year. This was 
unimportant, however, under the décisions hereinbefore cited, in view 
of the fact that it did not stamp its molds with the words "Vertical 
Top." 

The only basis for complaint of unfair compétition is reduced to 
the pamphlets and literature sent out by the défendant, in which it 
is claimed it so closely followed the cuts, figures, and the order of 
their occurrence in the display of like publications by the coniplain- 
ant as not to sufficiently distinguish one from the other. It is true 
the évidence on behalf of the défendant, which was uncontradicted, 
was that ail of the tools, implements, machinery, etc., published by 
it, were of its manufacture. It must also be conceded to the défend- 
ant that the complainant's évidence fails to show affirmatively that any 
purchaser was thereby deceived into the belief that he was purchas- 
ing the gOods of the complainant's manufacture. There was some 
indicia about the pamphlets, etc., sent out by the défendant with the 
names on them, from which it might, if seen, be inferred that the 
cuts, figures, etc., were manufactured by it. Without entering into 
a detailed delineation, we are of the opinion that the close copy in the 
pamphlets and literature published by the défendant, and the order 
of the arrangement of the closely imitated cuts of tools, implements, 
and machinery of the complainant, were such as to impose upon the 
défendant, in fair, honorable compétition, the obligation of more dis- 
tinctly indicating that the articles as pictured and describcd were of its 
manufacture, so as to reasonably advise the public thereof. This 
the défendant was not sufficiently doing at the time the supplemental 
bill was filed; and the évidence does not disclose a declared purpose 
on its part to make any change in this respect. 

But it is apparent, from the part of the decree above quoted, that 
it goes beyond the limitations imposed by the law. It goes to an 
extent as if the complainant had an exclusive monopoly of the right 
to manufacture and use "the tools, machinery, and accessories to the 
cigar makers' trade." 

The decree of the Circuit Court must therefore be reversed, and 
the case is remanded, with directions to set aside and vacate the de- 
cree herein, and in lieu thereof to enter a decree dismissing the bill 
of complaint as to the claimed trade-mark right to the words "Vertical 
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Top," and on tlie siipplement.^1 bill to enter a decree enjoînîng the 
défendant from manufacturing and placing upon the market the 
"Vertical Tcp" cigar mold, without plainly stamping thereon, or 
othervvise plainly indicating, the name of the défendant as the manu- 
facturer thereof, and also from copying or reproducing, in its pub- 
lished catalogues, circulars, or other printed advertising matter, the 
cuts and figures of tools, implements, and machinery produced and 
published by the complainant connected with its trade, without dis- 
tinctly indicating therewith, so as to reasonably advise the public, 
the fact that the same are of the manufacture and use of the défend- 
ant. 

There is no occasion for a référence to the master. "Damnum 
absque injuria." 



HOYT V. WEYERHAEUSER et al. 

(Circuit Court ol Appeals, Eiglitli Circuit. April 17, 1008.) 

No. 2,637. 

1. Public I/Ands— Raileoad Land Géants— Geanted and Indem;nity Lands 

— When Title Vests Respeotively. 

Tlie right to particular tracts of land witliin tlie place limlts of a rail- 
road grant like tbat to the Northern Paclflc Railroad Company vests in 
the grantee upon the filing of the map of definlte location of the railroad, 
approved by the proper officer of the government. 

The right to particular tracts of indemnity land under such a grant 
Tests in the conipany upon the approval by the Secretary of the Interlor 
of the company's sélection of them, and neither this right nor the tltle 
thereunder relates back so as to divest the rlghts of prior entrymen or 
purchasers of the land under the gênerai land laws of the ITnited States. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Public Lands, §§ 
232, 251.] 

2. Same— WiTiiDEAWALS and Suspensions ce Indemnity Lands Undeb 

NoETHBEN Pacific Géants Void Beeoeb Appkovai, op Sélections. 

Under the grants to the Northern Pacifie Railroad Company, the Secre- 
tary of the Interlor had no authority to withdraw or suspend from sale 
or entry lands within the indemnity limlts of the grants which had not 
been prevlously selected with hls approval, to supply deflclencies wlthin 
the place limlts of the grant, and such vs'ithdrawals and suspensions were 
Ineffectuai. 

3. Same— Indemnity Lands Open to Entey and Sale Until Approval of 

Sélections. 

Lands wlthin the indemnity limlts of thèse grants were open to entry 
and sale under the gênerai land laws of the United States until the Secre- 
tary approved thelr sélection by the grantee, although the lists of their 
sélection had been duly filed with the Land Department. 

4. Same— Land Depabtment--Jueisdiction and Powee of Disposition of 

Public Lands Not Abbiteaey but Subject to Law and Judicial Coe- 

EECTION. 

The jurisdlction and povver of disposition of the publie lands by the 
Land Department of the United States is not arbitrary, unlimlted, or 
discretionary ; but it Is subject to and must be exerclsed in accordance 
with the laws of the land, and any violation or disregard of them by 
the Land Department is remedlable in the courts. 

[Ed. Note. — l'or cases in point, see Cent. Dig. vol. 41, Publie Lands, 
§ SOI.] 
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B. Same— Patent to Land— Coxjets Mat Ohakqe Title Undeb with Tbust 

FOR RlGHTTTJL CLAIMANT. 

AVhenever the offlcers of the Land Department hâve been induced by 
erroueous views of the law, by fraud, or by clear mistake of fact, to 
issue a patent to the wrong party, a court of equity, at the suit of the 
rightfui claimant, may avoid the décision, charge the légal title under the 
patent with a trust in hls favor, and exécute the trust. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Publie I^ands, 
§ 301.] 
6. Same— Indemnity Lands— Sélection Against Entbt—Facts— Conclusions. 

The land in question was within indemnity limits under the grants to 
the Northern Pacific Bailroad Company (Act July 2, 1864, 13 Stat. 365, c. 
217 ; Joint Résolution No. 67, May 31, 1870, 16 Stat. 378), and the Secretary 
had withdravs'n and suspended It from entry and sale. The Company had 
flled Its sélection of this land, but the Secretary had not approved it. 
Thereupon Jones entered and paid for it under the timber and stone acts, 
Act June 3, 1878, c. 151, § 1, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1545), and 
Act Aug. 4, 1892, c. 375, § 2, 27 Stat. 348 (U. S. Comp. St. 1901, p. 1547). 
Thereafter the Secretary approved the railroad company's setection and is- 
sued a patent for the land to that company. 

Held, the entire bénéficiai interest and the équitable right to the land 
yested in Jones upon his completion of bis purchase, and the railroad 
company and its successors in interest held the title imder the patent 
in trust for him and his grantees. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Herbert H. Hoyt, pro se. 
Charles W. Bunn, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. Hoyt, the complainant below, brought 
a suit in equity to obtain a decree that the défendants below, who 
were the grantees of the patentée, the Northern Pacific Railway Com- 
pany, held the title to 40 acres of land in Minnesota in trust for 
him. The ground of his suit was that the Land Department of the 
United States, by reason of errors of law into which its officers had 
fallen, awarded and patented this land to the railway company, when 
its légal duty required it to award and patent it to Jones, the grantee 
of the complainant. He rested his claim to relief on the established 
and familiar rule that if the officers of the Land Department are in- 
duced to issue a patent to the wrong party by erroneous views of the 
law, or by a fraudulent or gross mistake of the facts, the rightfui claim- 
ant may avoid that décision and charge the légal title under the patent 
with a trust in his favor by a proper suit in equity. James v. Germania 
Iron Co., 46 C. C. A. 476, 479, 107 Fed. 597, 600, and cases there cited. 
At the final hearing the court below was of the opinion that the offi- 
cers of the Land Department had fallen into no error of law in the 
considération and disposition of this land, and it accordingly dismissed 
the bill, and the complainant appealed. 

The claim of Jones to the title to this land arose under the timber and 
stone acts, Act June 3, 1878, c. 151, § 1, 20 Stat. 89 (U. S. Comp. St. 
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1901, p. 1545), and Act Aug. 4, 1892, c. 375, § 2, 27 Stat. 348 (U. S. 
Coinp. St. 1901, p. 1547). 

On December 17, 1897, he filed in the proper local land office his ap- 
plication to purchase this land under thèse acts, and the local land offi- 
cers received that application and accepted their fées for its filing. On 
the same day notice of this filing and that the applicant would présent 
his proof thereunder on March 23, 1898, was issued by the register of 
the local land office, and on the next day it was posted and published. 
The land lay coterminous with the line of the railroad between Du- 
luth and Ashland within the second indemnity limits of the grant to the 
Northern Pacific Railroad Company under Act July 2, 1864, 13 Stat. 
365, c. 317, and the joint resolution of May 31, 1870 (Resolution No. 67, 
16 Stat. 378). The Secretary of the Interior had withdrawn it from en- 
try and sale prior to 1894. The company had filed on October 17, 1883, 
with the officers of the local land office at Duluth, and they had accepted, 
a sélection of this and other lands in bulk in lieu of lands claimed by it to 
hâve been lost within the place limits of its grant. In 1893 it rear- 
ranged this sélection and specified the particular tract lost in lieu of 
which it claimed each tract upon this list of selected lands. On Au- 
gust 37, 1896, the Secretary of the Interior erroneously decided that 
the eastern terminus of the Northern Pacific Railroad was at Duluth. 
In re Northern Pac. R. Co., 33 Land Dec. Dep. Int. 204 ; Doherty v. 
Northern Pacific Ry. Co., 177 U. S. 421, 20 Sup. Ct. 677, 44 L. Ed. 
830; United States v. Northern Pacific R. R. Co., 177 U. S. 435, 20 
Sup. Ct. 706, 44 L. Ed. 836. On March 22, 1897, he caused the com- 
pany's sélections of this and other lands coterminous with the line of 
railroad east of Duluth to be canceled, and on or before July 17, 1897, 
he restored ail this land to the public domain and made it subject to 
disposai under the timber and stone acts, the homestead and other gên- 
erai laws for the disposition of the public lands. In re Northern Pac. 
R. Co., 25 Land Dec. Dep. Int. 47 ; Jones v. Northern Pac. R. Co., 34 
Land Dec. Dep. Int. 105. On February 28, 1898, he suspended thèse 
lands from entry pending the judicial détermination of the location of 
the eastern terminus of the railroad, but directed that in ail cases 
where entries had been theretofore allowed parties should be permitted 
to complète the same by making proof thereof, but that the issue of 
patents should be suspended until such judicial détermination. In re 
Northern Pac. R. Co., 26 Land Dec. Dep. Int. 265 ; Id., 36 Land Dec. 
Dep. Int. 488. On March 22, 1898, Jones made plenary proof, and on 
December 10, 1898, he bought and paid for the land in question in strict 
accordance with the provisions of the timber and stone acts, and the 
receiver of the local land office issued the customary receiver's receipt 
to him, save that he wrote across the face of it in red ink : 

"This receipt Is issued under the order of the Secretary of the Interior 
(tate(.l February 28, ISUS, subject to any daim the Northern Pacifie Railroad 
Company may hâve to the lands hereln described." 

The Suprême Court decided that the eastern terminus of the North- 
ern Pacific Railroad was at Ashland on April 16, 1900. On July 13, 
1900, the Secretary restored to the records of the Land Department 
the sélections made by the company of this and other lands coterminous 
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with the portion of the line of the railroad east of Duluth, because the 
courts had decided that the eastern terminus of the road was at Ash- 
land, and directed that thèse sélections should be "considered upon 
their legality otherwise and in connection with any conilicting clairas." 
He never approved the sélections by the company of this land, or of 
any land coterminous with the line of its, railroad east of Duluth until 
months after Jones had entered and paid for the land which is the sub- 
ject of this litigation. In 1905 he sustained a décision of the Com- 
missioner of the General Land Office that the entry of Jones should be 
canceled, and he subsequently caused a patent of the land to issue to 
the railway company. Jones v. Northern Pac R. Co., 34 L,and. Dec. 
Dep. Int. 105. 

The complainant contends that this décision and action were induced 
by erroneous views of the law, in that the Secretary held : (1) That the 
Northern Paciiic Railway Company had succeeded to the rights of the 
Northern Pacific Railroad Company to this land under the latter's land 
grant; (2) that the company had sustained a légal loss of the tract of 
land in lieu of which the land in controversy was selected; (3) that it 
could lawfully sélect the latter, although this tract was not on the same 
side of the railroad as the former and was not the nearest unappropriat- 
ed land to it ; (4) that the complainant was not entitled to the land by 
virtue of the provisions of Act July 1, 1898, 30 Stat. 620; and (5) that 
the entry of and payment for the land by Jones conferred upon him 
no équitable right to the land superior to that of the railway company. 
The last spécification will be first considered because if it is well found- 
ed, the complainant was entitled to a decree below, although the first 
four spécifications he urges were baseless. In the discussion of the 
questions hère presented no distinction will be made between the rail- 
road company and the railway company, but it will be assumed that the 
latter has succeeded to ail the rights of the former, and the companies 
will be called the "Railway Company." 

The claim of the railway company to this land is founded on the 
joint resolution of May 31, 1870, which provided that it should be 
entitled, under the direction of the Secretary of the Interior, to as many 
sections of land within 10 miles on each side of its road beyond the 
limits prescribed in its charter of July 2, 18G4 (13 Stat. 370, c. 817), as 
would make up the deficiency in the lands within the place limits of its 
grant which was specified in the resolution. Ail the land granted 
by this resolution was indemnity land. None of it was within the 
place limits of the grant or what is ordinarily termed granted land. 
The right of a railroad company to granted land vests in the grantee 
on the filing of the map of definite location approved by the proper 
government ofïicer. Its right to indemnity land vests on the approval 
of its sélection by the Secretary of the Interior. The same rules of 
law govern the inception by this railway company of an équitable right 
to a particular tract of indemnity land under the resolution of 1870 that 
condition the inception of such a right under its charter of 18G4, and 
the Suprême Court has adjudged that thèse principles control the initia- 
tion of such a right : 

"That no rights to Innds within indomnity limits will attacli iu favor of 
the railroad compaiy until after sélections made by it with the approval ot 
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the Seoretary of the Interior; that up to the time sueh approval is given, 
lancls within indemnlty limits, although embraeed by the company's list oC 
sélections, are subjeet to be disposed of by the United States or to be settled 
upon and occupled under the pre-emption aud houiestead laws of tlie United 
States; and tbat the Secretary of the Interior bas no antbority to wUlidraw 
from sale or settlement lands that are within Indemnity limits whicb liav<! 
not beeu previously selected, with his approval, to supply deficiencies witliin 
the place limits of tho company's road." Sjoli v. Dreschel, 199 U. S. S04, 565, 
26 Sup. et. 154, 50 L. Ed. 311. 

How can the daim of Jones be denied without a violation of thèse 
principles? No approval of any sélection of this land by the raiiway 
Company was ever made by the Secretary until after Jones had enter- 
ed, purchased, and paid for it, and hence no right ever attached in favor 
of the Company. The indorsement upon Jones' receiver's receipt that 
it vi^as issued subjeet to any claim that the Northern Pacific Railroad 
Company might bave to the land described in it was inefifective, because 
that Company had and could bave no légal or équitable claim to it 
against sucli a purchaser. Ryan v. Railroad Co., 99 U. S. 382, 388, 25 
Iv. Ed. 305 ; St. Paul Railroad v. Winona Railroad, 112 U. S. 720, 731, 5 
Sup. Ct. 331, 28 h. Ed. 872; Barney v. Winona, etc., R. R. Co., 117 
U. S. 228, 233, 6 Sup. Ct. 654, 29 L. Ed 858; Wisconsin Railroad Co. 
V. Price County, 133 U. S. 49G, 512, 10 Sup. Ct. 341, 33 L. Ed. 687 ; 
Oregon, etc., R. R. Co. v. United States, 189 U. S. 103, 112, 113, 23 
Sup. Ct. 615, 47 L. Ed. 726 ; New Orléans Pacific Raiiway v. Parker, 
143 U. S. 42, 58, 12 Sup. Ct. 364, 36 L. Ed. 66. 

Upon the filing of the map of definite location from Thomson 
Junction to Ashland, this and other indemnity land was withdrawn 
from sale and entry by the Secretary of the Interior. Humbird v. 
Avery, 195 U. S. 480, 482, 25 Sup. Ct. 123, 49 L. Ed. 286. On or be- 
fore July 1?, 1897, thèse lands were restored to entry and sale (In re 
Northern Pac. R. Co., 25 Land Dec. Dep. Int. 47; Jones. v. Northern 
Pac. R. Co., 34 Land Dec. Dep. Int. 105), and on Eebruary 28, 1898, 
they were suspended from entry by direction of the Secretary, except 
that those wbo, like Jones, had been allowed to enter land, were per- 
mitted to mako proof and payment. But the Secretary's original with- 
drawal and his subséquent suspension were alike futile. He was with- 
out lawful authority to make either, and the lands always remained 
open to entry and sale under the timber and stone act, the homestead, 
the pre-emption, and the other gênerai laws for the disposition of the 
public lands until each particular tract was either sold thereunder or 
the Secretary approved its sélection by the raiiway company. Hewitt 
v. Schultz, 180 U. S. 139, 21 Sup. Ct. 309, 45 L. Ed. 463 ; Nelson v. 
Northern Pacific Raiiway, 188 U. S. 108, 23 Sup. Ct. 302, 47 L. Ed. 
406 ; Oregon, etc., R. R. v. United States, 189 U. S. 103, 110, 23 Sup. 
Ct. 615, 47 L. Ed. 726. 

Before the Secretary approved the company's sélection of this land, 
Jones, a qualified entryman, entered, purchased, and paid for it in strict 
accordance with the provisions of the stone and timber act, and ob- 
tained his receiver's receipt therefor. From the moment of that pur- 
chase this land became the property of Jones, and it was no longer the 
land of the United States. He was the owner of the entire bénéficiai 
interest in and of the équitable title to it, and the only title remaining in 
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the United States was the naked légal title which it held in trust for 
him. Carroll v. Safford, 3 How. 441, 460, 461, 11 L. Ed. 671 ; Wither- 
spoon V. Duncan, 4 Wall. 210, 218, 219, 18 h. Ed. 339 ; Wisconsin 
Railroad Co. v. Price County, 133 U. S. 496, 506, 10 Sup. Ct. 341, 
33 E. Ed. 687. 

Jones completed his purchase and obtained his receipt on December 
10, 1898. His entry was net canceled until some time subséquent to 
August 30, 1905, pursuant to the décision of the Secretary of the In- 
terior made on that day, and the patent was finally issued on October 
18, 1905. The défendants purchased of the railway company on Janu- 
ary 19, 1900, many years before Jones' entry was canceled. They were 
net therefore bona fide purchasers without notice, but they were pur- 
chasers from the United States through the railway company with 
full notice of the équitable right of Jones, and they stand in the shoes 
of their grantor the United States. As the United States never after 
December 10, 1898, had anything but the légal title to this land which 
it held in trust for Jones and his assigns, thèse défendants hâve noth- 
ing more. 

Counsel for the défendants contends that the foregoing application 
of the rules of law which hâve been stated to the facts of this case is in- 
correct because the facts in Sjoli v. Dreschel, 199 U. S. 564, 26 Sup. Ct. 
154, 60 L. Ed. 311, differ from those in the case at bar, in that Sjoli 
occupied his land as a homesteader before the railroad company filed 
its list of sélections, and the company's sélection of Sjoli's land was 
never approved. But the rules of law announced in Sjoli's Case were 
established by prior décisions of the Suprême Court, some of which 
hâve been cited, and it is those rules restated and reaffirmed in Sjoli's 
Case, and not the particulaç facts in that suit, which détermine the con- 
troversy before us. Moreover, the décisive facts of the two cases are 
the same in légal effect. Sjoli initiated his équitable right to his land by 
settlement upon it in 1884, while it was withdrawn from entry and sale 
under the grant to the Northern Pacific Railroad Company by an order 
of the Secretary made in 1871 (Sjoli v. Dreschel, 90 Minn. 108, 95 N. 
W. 763), and the Suprême Court held that withdrawal void and disre- 
garded it, as the law requires that the withdrawal and the suspension 
from entry of Jones' land before the railroad company's sélection was 
approved by the Secretary shall be held and disregarded in the case at 
bar. The railroad company filed its sélection of Sjoli's land in June, 
1885, but it was rejected by the officers of the Land Department. 
Sjoli's application to enter the land upon which his patent was, founded 
was not filed until 1895, and the Minnesota Suprême Court held that 
the Secretary ought to hâve approved the railroad company's sélection, 
that as the company had done ail in its power to secure the land its 
right to it was established by and dated from the filing of its sélection, 
and that Sjoli's subséquent entry and patent gave him no right to or 
interest in it. But the Suprême Court held that the railroad company 
acquired no right to the land by fihng its sélection until that sélection 
was approved by the Secretary, just as the law now requires that the sé- 
lection of Jones' land, unapproved by the Secretary until after Jones en- 
tered and purchased it, shall be held to hâve initiated no right of the 
railway company thereto. The Suprême Court said: 
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"But, as already stated, the resuit of tlie eases in tliis court Is tliat tlie 
railroad Company did not aequire an intcrest in auy particular lands withiu 
tlie indemnity limits merely ijy flllng its lists of sélections nor until its sélec- 
tions were approyed by the Secretary of the Interior. • * * The company's 
unapproved sélections did not therefore stand in the way of the lands being 
occupied and entered under the homestead îaws. The niere filing of its lists 
of sélections of indemulty lands did not hâve the efïect to exelude tliem from 
occupancy under the pre-emption or homestead Iaws. On the eontrary, not- 
vvithstanding tlie flllng of such lists, they remained opeu, as before, to setHe- 
ment or occupancy under those Iaws, until the sélections were formally ap- 
proved by the Secretary of the Interior and the lands withdrawn from settle- 
ment or sale. No such approval ever occurred," Sjoli v. Dreschel, 199 U. S. 
r.S4, 5(38, 26 Sup. Ct. 154, 156, 50 L. Ed. 311. 

Gounsel says that when the Suprême Court said that, "notwith- 
standing the fihng- of such Hsts, they remained open, as before, to set- 
tlement or occupancy under those Iaws, until the sélections were formal- 
ly approved by the Secretary of the Interior and the lands withdrawn 
from settlement or sale," it did not mean that the Secretary is without 
jurisdiction to approve a sélection, because a settler under the pre-emp- 
tion or homestead Iaws claims the land or files an application for it, 
but that its meaning was that in such a case the land is within the ju- 
risdiction of the Land Department which may, if the facts warrant it, 
award it to the claimant under the settlement Iaws, and that a mère 
fîling of a claim to such land under the latter Iaws does not deprive the 
Secretary of jurisdiction to approve the sélection made by the railway 
Company. Let that proposition be conceded. The question hère is, 
not the jurisdiction, but the legality, of the décision of the Land De- 
partment and especially of the Secretary, its head, whereby he award- 
ed this land to the railway company. The facts and the law warranted 
and require its award and sale to Jones. When he presented his appli- 
cation to purchase it imder the timber and stone act, the railway com- 
pany's sélection of it was unapproved by the Secretary, and that com- 
pany was without équitable right to it. The Land Department had 
jurisdiction to accept the application of Jones and to sell the land to 
him, or to approve the sélection of the company iand to award the land 
to it. It exercised this jurisdiction, accepted the application of Jones, 
perm^itted him to enter the land, to prbve up his claim to it, sold it to 
him, took his $100 in payment for it, and issued to him his receiver's 
receipt. and did ail this before the sélection of the company was ap- 
proved and before the company could aequire any right to the land. 
Jones' équitable title to the tract had then vested, and, while the juris- 
diction of the Land Department continued until the patent issued, its 
power was neither arbitrary, unlimited, nor discretionary, and its ac- 
tion was subject to judicial correction for error of law, fraud, or clear 
mistake. The jurisdiction and power of disposition which the Land 
Department has of the lands of the United States, like the power of 
everyother department of the government, is subject to the Iaws of 
the land, and the Land Department's violation or disregard of them is 
remediable in the courts. Its power "cannot be exercised so as to de- 
prive any person of land lawfully entered and paid for. By such entry 
and payment the purchaser secures a vested interest in the property 
and a right to a patent therefor, and can no more be deprived of it by 
order of the commissioner than he can be deprived by such order of 
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any other lawfuUy acquired property. Any attemj)ted deprivation in 
that way will be corrected whenever the matter is presented so that 
the judiciary can act upon it." Cornélius v. Kessel, 128 U. S. 456, 461, 
9 Sup. et. 122, 32 L. Ed. 482 ; Germania Iron Co. v. James, 89 Fed. 
811, 818, 32 C. C. A. 348, 354, 355; James v. Germania Iron Co., 46 
C. C. A. 476, 481, 107 Fed. 597, 602; Black v. Jackson, 177 U. S. 349, 
357, 20 Sup. Ct. 648, 44 L. Ed. 801 ; Orchard v. Alexander, 157 U. 
S. 372, 383, 15 Sup. Ct. 635, 39 L. Ed. 737 ; Brown v. Hitchcock, 173 
U. S. 473, 478, 19 Sup. Ct. 485, 43 L. Ed. 772. 

There is nothing in the opinion in Humbird v. Avery, 195 U. S. 480, 
25 Sup. Ct. 123, 49 L. Ed. 286, inconsistent with the views which hâve 
been expressed. The Suprême Court held in that case that the lands 
there in controversy were subject to the provisions of Act July 1, 
1898, .30 Stat. 597, 620, c. 546, and were still within the power of the 
Land Department, which had not then finally decided the questions 
properly before it concerning them, and hence that the suit was préma- 
turé. Gounsel for the défendants asserts, and the fact is conceded, that 
the land hère in question is not subject to the act of 1898, and the Land 
Department had finally decided ail questions regarding this tract that 
were before it and had issued a patent for jt before this bill was ex- 
hibited. 

Attention is called to an opinion of the Attorney General (25 Opin- 
ions of the Attorneys General, 632), in which may be found an intima- 
tion that the title of a railroad company, upon an approval by the Sec- 
retary after a sale of a tract of land to a purchaser under the gênerai 
land laws, of its sélection of it filed before such sale, relates back to the 
date of the grant and divests the right of the purchaser to the land. No 
other authority in support of that theory bas been discovered. The dé- 
cisions of the Suprême Court limit the right and title to indemnity land 
to the date of the approval of the sélection, and, even if the theory 
could be sustained, its efïect would be limited to lawful approvals, and 
the approval of the sélection of this tract was illégal because the tract 
was not the property of the United States and was not open to sélec- 
tion by the company at the time of the approval. 

Finally, counsel invokes the familiar rule that the décisions of officers 
of other departments of the government upon questions within their 
jurisdiction are cogent and persuasive and should be foUowed by the 
courts, unless they are clearly erroneous, and he reminds us that the 
Secretary of the Interior and the Commissioner of the General Land 
OfiRce hâve carefully considered the questions in this case and hâve 
decided that Jones was without légal or équitable claim to this land, 
and that the right of the railway company to it was superior. But 
Jones was a qualifîed entryman. The attempted withdrawals and te- 
lections of the land by the Secretary prior to his approval of the com- 
pany's sélection were unauthorized by law and without légal efïect. 
The land was open to entry and purchase until he approved the sélec- 
tion. Jones entered, bought, and paid for it before any such approval 
was made. And the décisions of the Suprême Court which hâve been 
cited leave no doubt that the Secretary and the Commissioner fell in- 
to a plàin error of law when they took the land which Jones had law- 
fully purchased from him or from his grantees and gave it to the 
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railway company, Erroneous décisions of questions of law !>y tHe offi- 
cers of the Land Department cannot be permitted to deprive the 
équitable owner of his vested right to lands which he bas lawfully pur- 
chased from the United States. Johnson v. Towsley, 13 Wall. 72, 80, 
20 L. Ed. 485 ; Gibson v. Chouteau, 13 Wall. 92, 102, 20 E. Ed. 534 ; 
Shepley v. Cowan, 91 U. S. 330, 340, 23 E. Ed. 424 ; Moore v. Rob- 
bins, 96 U. S. 530, 536, 24 L. Ed. 848 ; St. Paul R. R. Co, v. Winona 
Railroad, 112 U. S. 720, 733, 5 Sup. Ct. 334, 28 L. Ed. 872. 

The conclusion is that by his entry and purchase Jones acquired the 
entire bénéficiai ownership and the équitable right to the land in con- 
troversy, and that the railway company and its successors in interest 
obtained nothing under the patent but the naked légal title, which they 
held in trust for him and for his successors in interest. 

This conclusion renders the other questions presented in this case 
immaterial. 

The decree must accordingly be reversed, and the case must be re- 
manded to the court below, with directions to enter a decree for the 
complainant for the relief prayed in the bill. 

It is so ordered. 



CAMPBELL V. WEYERHAEUSER et al. 

(Circuit Court of Appeals, Elghth Circuit April 17, 1908.) 

No. 2,638. 

h Public Lands— Patent— One Not in Pbivitt with the United States 
Cannot Maintain Suit to Charge Title Undeb with Trust. 

One who bas iiever by acceptance of a grant, or by settlement aud im- 
provement, or by entry, or by payment, placed tiimself in privity with 
the United States in title before a patent issues to another, may not 
maintain a bill in equity to charge the title under It with a trust in bis 
favor. 

One, whose application to purchase Is rejected when presented may 
not maintain such a suit. 

2. Same— Northern Pacific Land Gbant— One, Whose Application to 
Purchase was Denied when Presented, Not a Benefioiart of Act 
JuLY 1, 1898, c. 546, 30 Stat. 620. 

The beneficiaries of Act July 1, 1898, c. 546, 30 Stat. 620, are purchasera 
flirectly from the United States of, occupants of, and qualiiied settlers 
upon, the lands there described prior to January 1, 1898, under some law 
of the United States or some ruling of the Interior Department. 

One who had not purchased of the United States, or occupied, or settled 
upon, or acquired any équitable right to, or interest in, any of the land 
there described prior to January 1, 1898, but whose application to pur- 
chase had been rejected by the Land Department when presented, does 
not fall within the provisions of the act and cannot involie its aid. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Herbert H. Hoyt, for appellant. 
Charles W. Bunn, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and PHIEIPS, 
District Judge. 
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SANBORN, Circuit Judge. The nature of this case and the ques- 
tions presented in it are the sanie as those in Hoyt v. Weyerhaeuser 
et al. (in which the opinion is filed herewith), 161 Fed. 324. The facts 
of this case differ from the facts in that case in this: In Hoyt's Case 
his remote grantor, Jones, entered, purchased, and paid for his land 
in 1897 and 1898 under the timber and stone acts (Act June 3, 1878, 
c. 151, § 1, 20 Stat. 89, Act Aug. 4, 1898, c. 375, § 3, 27 Stat. 348 [2 
U. S. Comp. St. 1901, pp. 1545, 1547]), before its sélection by the rail- 
way Company had been approved by the Secretary of the Interior. In 
this case the complainant, Campbell, repeatedly filed with the Land De- 
partment his application to enter the land which he claims under those 
acts prior to January 1, 1898, and before the railway company's sé- 
lection of that land was approved by the Secretary of the Interior, 
but the officers of the Land Department rejected his application each 
time and refused to permit him to enter the land. In Hoyt's Case 
Jones became the vendee of the United States, paid for and became 
the équitable owner of his land. In this case, Campbell was refused 
permission to purchase the land he seeks, he never entered or paid for 
it, his right to buy it was never recognized by the United States, and 
he was never in privity with it. The différence is radical and fatal to 
this suit in equity. 

One who has never by acceptance of a grant, or by settlement and 
improvement, or by occupation, or by entry, or by payment, placed 
himself in privity with the United States in title before a patent issues 
to another may not maintain a bill in equity to charge the title under 
the patent with a trust in his favor. Smelting Co. v. Kemp, 104 U. S. 
636, 647, 26 L. Ed. 875 ; De Weese v. Reinhard, 10 C. C. A. 55, 59, 
60, 61 Fed. 777, 781, 782; Hartman v. Warren, 22 C. C. A. 30, 36, 
76 Fed. 157, 163 ; New Dunderberg Mining Co. v. Old, 79 Fed. 598, 
606, 25 C. C. A. 116, 124; Spencer v. Lapslev, 20 How. 264, 269, 15 
L. Ed. 902 ; Beard v. Pedery, 3 Wall. 478, 4'93, 18 L. Ed. 88 ; Mc- 
Intyre v. Roeschlaub (C. C.) 37 Fed. 556, 557. The indispensable basis 
of a suit in equity to charge the légal title to land under a patent is an 
équitable interest in the land in the complainant which is superior to 
the légal title in the défendant. The right under the gênerai land laws 
of every qualified citizen to enter any tract of land open to entry there- 
under is not, and no one can couvert it into, such an interest in land 
by making an application to purchase which the officers of the Land 
Department unlawfully deny. The right to an allowance of such an 
application is a privilège merely, and not an équitable interest or title. 
The applicant acquires no équitable interest in the land by his appli- 
cation and its déniai, and in the absence of such an interest no suit in 
equity can be maintained. Irréparable injury is conclusively presum- 
ed from the refusai of one to perform his contract to convey real prop- 
erty, and it is upon that ground that suits in equity to charge titles 
under patents with trusts for vendees and grantees are maintained ; 
but there is no presumption of irréparable injury from the unlawful 
refusai of the government to sell land in which the applicant has se- 
cured no équitable interest, and hence such a refusai will not sustain 
a bill in equity. The applicant pays nothing for the tract he is re- 
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fused permission to buy, his loss by the refusai is measurable in dam- 
ages, he may purchase another tract, and if courts of equity should en- 
tertain suits upon such applications and déniais they would become 
courts for the production, rather than for the prévention, of a mul- 
tiplicity of suits. In Smelting Co. v. Kemp, 104 U. 'S. 636, 647, 26 
If. 'SA. 875, the Suprême Court said that one who would maintain a 
suit in equity to charge a title under a patent with a trust in his favor 
must "connect himself with the original source of title so as to be 
able to aver that his rights are injuriously affected by the existence 
of the patent, and he must possess such equities as will control the 
légal title in the patentee's hands." The complainant in this suit made 
no such connection, and he had no equities of that character. 

Counsel, however, urges another reason why his bill should be sus- 
tained. He claims that Campbellis entitled to the land under the 
provisions of Sundry Civil Act July 1, 1898, c. 546, 30 Stat. 597, 620 ; 
but the beneficiaries of that act are purchasers directly from the Unit- 
ed States of, occupants of, and qualified settlers upon, the lands there 
described prior to January 1, 1898, under some law of the United 
States or some ruling of the Interior Department. The complainant 
was not a member of either of thèse classes. He had not purchased, 
or occupied, or settled upon, or acquired any équitable right to or in- 
terest in, the land in controversy prior to July 1, 1898, and he cannot 
successfully invoke the aid of the act of July Ist of that year. 

There is no equity in the suit of the complainant, and the decree 
which dismissed his bill is affirmed. 



CINCINNATI, N. O. & T. P. RY. 00. v. T>A.VIS. 

(Circuit Court of Appeals, Sixth Circuit. May 14, 1908.) 

No. 1,779. 

Raimoads— Injtjby to Peeson on TiiACK— Liability Under Tennessee 
Statute. 

Shannon's Code Tenn. §§ 1574, 1575, whicli require a railroad Company 
to lieep some one on the locomotive always on the lookout ahead, and If 
any person, animal, or other obstruction appears on the track to sound 
the whistle and employ every possible means to stop the train, and make 
a company which falls to observe such précautions responsible for ail 
damages resulting from any accident or collision, as construed by the 
Suprême Court of the state, apply to the case of a train being backed on 
a passing track at a station whlle waiting for the passing of another train 
on the main track, and make the company liable for the injury of a per- 
son run over by such train, where, owlng to its length, those in the engine 
could not see the track in front of the moving cars. 

[]<]d. Note. — For cases In point, see Cent. Big. vol. 41, Railroads, §§ 
1257-1266.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

R. M. Jones, for plaintiflf in error. 

H. Reed, Morrow & Waddle and J. C. J. Williams, for défendant in 
error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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SEVERENS, Circuit Judge. This is an action brought by tlie 
plaintiff, suing by a next friend, to recover damages resulting from an 
injury caused by the négligence of the railway company in failing to 
keep a proper lookout and give the proper signais while moving oae of 
its trains in its yard at a station on its road called Oneida. There was 
évidence at the trial tending to show, and from which the jury might 
hâve found, the following facts : The railroad at this place runs north 
and south. There were four tracks on the west side of the station house, 
the first and nearest of which was the main line. The second track was 
a passing track, that is, for the use of trains meeting and passing tnere. 
The third and fourth tracks were used for switching purposes in or- 
ganizing or reorganizing trains. The train which injured the plain- 
tif! was a freight train, which had some time before corne into that 
station and had passed onto one of the switching tracks in order to let 
out or take in some cars. It had completed its work on the switch- 
ing tracks, and had moved out upon the passing track, where it had 
stood ready to go for half an hour or more before the accident. The 
engine was headed north; but it could not proceed because of other 
trains standing in front of it on the passing track. Ail thèse trains 
had been waiting for a passenger train tcy pass the station on the main 
line. The plaintiff, who was a boy eight years old, was returning to 
his home on the east side from the west side of the tracks on a path 
which had for many years been used by the public as a crossing. 
When he reached this freight train he found the rear end of it stand- 
ing over the crossing and extending a little to the south. He turned 
out and went arotind the rear end, and while he was doing this the 
engineer suddenly and without warnmg commenced to back the train 
down to a switch at the south end of the yards leading onto the main 
track, from whence the train would take up its passage to the north. 
There was no lookout at the rear at the time the train was driven 
back, and the plaintifif was not seen. The plaintifif was struck by the 
rear car of the train and thrown upon the track, where both his feet 
were crushed by thé wheels so badly that amputation became neces- 
sary. 

At the conclusion of the évidence counsel for the railway company 
requested the court to instruct the jury that the plaintiiï was not en- 
titled to recover, and that they should find for the défendant. This 
the court refused, and the counsel for the défendant excepted. The 
verdict was for the plaintifif in the sum of $7,500, and judgment was 
given accordingly.' 

The case turns upon the construction and effect of a Tennessee 
statute imposing certain duties upon railway companies while operat- 
. ing their trains, and provides as f ollows : 

"Every railroad company shall keep the engineer, flreman, or some other 
person upon the locomotive, always upon the Ipolcout ahead; and when any 
person, animal, or other obstruction appears upon the road, the alarm whistle 
shall he sounded, the brakes put down and every possible means employed to 
stop the train and prevent an accident." Acts 1857-58, p. 54, c. 44, | 3 ; Shan- 
non's Code, § 1574 (4). 

"Every railroad company that fails to observe thèse précautions, or cause 
them to be observed by Its agents and servants, shall be responsible for ail 
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damages to persons or property occasioned by. or r(?snlting' from, any acci- 
dent or collision tliat may occur." Shannon's Code, § 1575. 

"No railway company that observes, or causes to be observed, tliese pré- 
cautions shall be responsible for any damages doue to person or property ou 
its road. The proof tbat it bas observed said précautions sball be upou tbe 
c'ompany." Shannon's Code, § 1376. 

The précautions hère mentioned were not complied with in this in- 
stance. If this statute is applicable to the facts of this case, the verdict 
and judgment were warranted. The trial judge held that it did ap- 
ply, and so instructed the jury. If he was wrong, the judgment must 
be reversed. There is no other ground on which the case could hâve 
been taken from the jury. On its face the statute applies to ail cases 
vvhere the circumstances mentioned in the statute exist; but it has 
been construed by the Suprême Court of Tennessee as not extending to 
cases where a compliance with its provisions would be impossible or 
extremely difficult or embarrassing. In other words, that court has 
applied a well-known rule of statutory construction that it is to be 
presumed that a statute was not intended to apply to exceptional cases, 
when its application would be attended by such conséquences. Ac- 
cordingly it has been held that it does not apply to the opération of 
railways in switching yards ; the reason being that in such places the 
individual cars or parts of trains are being constantly shifted about in 
varions directions and hardly ever in one direction for any length of 
time, and it is necessary that some should be run upon the track a 
little distance, and often toward nearby places which a particular car 
is not intended to reach; in short, when the observance of the stat- 
ute would paralyze the necessary opérations in the switching yards, or 
embarrass them to such an extent as to make them impracticable. Rail- 
road Co. v. Pugh, 95 Tenn. 4l9, 33 S. W. 311. In Southern Ry. Co. 
v. Simpson, 131 Fed. 705, 65 C. C. A. 563, a case coming hère from 
Tennessee, where an engine was running backward with a tender in 
front, in the daytime, but the évidence tended to show that the engineer 
was on the lookout ahead and saw the vehicle in which the plaintiiF 
was riding as soon as if the engine were running the other way, and 
he then performed the other requirements of the statute, we held the 
Tennessee law was complied with. The Tennessee cases were there 
fully considered'in the opinion delivered by Judge Lurton, and there 
is no need to rehearse them now. 

In the présent instance there is no reason which would justify .a 
disregard of the statute, or imposing upon it the limitation which has 
been found necessary in other conditions. This train had been on the 
switching tracks ; but it had for some time been on the passing track, 
fully organized for proceeding on its trip. True, it had to go back 
to the switch before it proceeded on its main course; but its position 
was in no respect différent from any passing train. The circumstance 
that it had some time before been in the switching yafd was of no- 
importance whatever. The Suprême Court of Tennessee holds that 
the statute applies to ail moving trains, and that if the railway com- 
pany disables itself from complying with it by pushing its train back- 
ward it is absolutely liable for the conséquences of moving a train 
in this way, instead of so moving it that it coiild hâve been reheved. 
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fi-om liability for accidents by complying with the statute. In the 
Simpson Case, supra, though the engine was running backward the 
engineer was not deprived of the means of complying with the stat- 
ute. Hère there was a long train of cars in front, and those on the 
engine could not see the track on which the cars were moving. In 
Railroad Ce. v. Dies, 98 Tenn. 655, 41 S. W. 860, the engine was run- 
ning backward in the night with no headlight on the tender. The 
darkness of the night in that case, and the intervening train of cars 
in this, alike prevented the engineer from looking ahead. 

The local law as construed by the highest state court furnishes the 
guide for the fédéral courts ; and we think the court below gave the 
law to the jury correctly when it told them that the statute so con- 
strued applied to this case. 

It is not important for us to consider the question of négligence on 
the part of the plaintiff, since by another statute of Tennessee the nég- 
ligence of the plaintiff is not a bar, but goes only to the mitigation of 
the damages. The court instructed the jury upon that subject in a 
manner not now complained of. Our conclusion upon the principal 
question disposes of thé case. 

The judgment must be affirmed, with costs. 



GORMLET & JBFFERY TIRE &>. v. PENNSYLVANIA RURBEB CO, 

(Circuit Court of Appeals, Third Circuit. April 1, 190a) 

No. 69. 

Patents— iNFEiNGEMENT—RuBBEE Tires. 

The Jeffrey patents, Nos. 4,^4,115 and 558.956, for improvements In 
rubber tires, both narrowly construed as required by the prior art, heïd 
not infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 155 Fed. 983. 

Livingston Gifford, for appellant. 
George H. Christy and J. C. Sturgeon, for appellee, 
Before GRAY, Circuit Judge, and CROSS and HOLLAND, Dis- 
trict Judges. 

HOLLAND, District Judge. This case cornes hère on an appeal 
from a decree of the Circuit Court of the Western District of Penn- 
sylvania dismissing the bill. In the court below infringement was 
charged as to four patents. On this appeal two of the patents are 
dropped, and the two relied on were granted to Thomas B. Jefïery for 
inventions in vehicle tires. The infringement is charged as to claims 
1, 2, 3, 4, 5, and 6 of letters patent No. 454,115, issued June 16, 1891, 
on application filed March 26, 1891, and claims 5 and 10 of letters 
patent No. 558,956, issued April 28, 1896, on application filed April 3, 
1891, In the opinion of the Circuit Court, reported in 155 Fed. 982, 
it was held that infringement was not proven, for which reason the 
161 F.— 22 
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bill was dismissed. Rubber tires hâve been used on vehicles for a 
number of years, particularl}' upon bicycles, and at first were solid and 
attaclied to the rim of the wheel by varions devices. Improvements in 
tlie art foUowed rapidly, both as to the construction of the tire and 
the mode of, adjustment, so that by the time they had advanced from 
bicycles to automobiles the art had progressed from the solid to the 
cushion, and thence to the pneumatic form. Patents were issued for 
each of thèse; improvements, both as to the construction of the tire and 
the mode of attachment. 

First. The oldest and most obvions form was the solid tire consist- 
ing of mère hoops or bands of rubber, with some means of attach- 
ment, such as screws or bolts. Then was introduced the tube extend- 
ing through the inside of the rubber tire so as to give it more elas- 
ticity, and was called a "cushion" tire. In still others this tube was 
filled with compressed air to still further increase the elasticity, and 
thèse were called "pneumatic" tires. They were attached to the rim 
of the wheel by bolts, diverging flanges or ears, \yire bindings, and 
sometimes by cément. But however attached, and whether the tire 
itself was solid or cushion or pneumatic, it invariably, in this stage of 
the art, was completely formed and self-sustaining both before at- 
tachment to and after detachment from the wheel; and in every case 
the means of attachment, whether bolts, ears, wires, or cernent, was a 
mère addition to the complète tire, performing no function in resist- 
ing any strain from within the tire. Up to this time they contained 
nosheath, but every advance was patented, both as to construction and 
mode of attachment. Next was developed the tire containing a sheath, 
which is not made up until attached to the wheel, and in which the 
wheel rim and sheath together form a girdle to restrain the tube from 
bursting. The Dunlop was the progenitor of this class, an"d was 
patented in England March 8, 1889, and in the United StateS (No. 
435,995) on September 9, 1890, upon an application filed March 11, 
1890. It is referred to in the first patent in suit, to wit. No. 454,115, 
descriptively as "a tire having a core composed of elastically expan- 
sible tube, which is inflated by air or gas and distended thereby to 
some extent, the air or gas being under such tension ; that but for a 
restraining or enclosing sheath such core would be liable to burst." 
The^claim inDunlop's patent is as follows: 

"In hollow aii'-inflated wlieel-tires for cycles and other vehicles, the com- 
binatiou, with an inner expansible tube and outer proteetive covering of 
strengthening folds or layers of clotli, canvas, or linen, and proteetive strips 
of caoutchouc tnterposed between the edges of the rim and strengthening fold 
or layer, substantially as and for the purposes hereln set forth." 

Bèside this, thëre is one other patent of importance in considering 
the State of thé art in connection with the questions at issue. This 
patent was issued in England to Golding on December 8, 1890, and in 
the United States (No. 493,160) on March 7, 1893, on an application 
which had been filed October 6, 1891. It was for an improvement in 
rubber tires and rims for vélocipèdes, and other light carriages, We 
find from the spécifications that : 

"The edges of the rim are bent round and brought a short distance toward 
each other and nearly parallel to the flat surface of the rim, thus formlng an 
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inner recess or jiroove aloiig tbe riin on both sides, suitable for holding the 
projecting flanges of tbe tire." 

The tire contained a corresponding latéral flange, which was in- 
serted into this recess and secured by the pressure of the compressed 
air when the tire was inflated. 

Claim 1 is as f ollows : 

"The eombinntiou witb a metallie wheel rim baviiig latéral reeesses forineci 
by reflexing tbe edges, of an inflatable tire baviug corresponding latéral 
flanges whicb are detacbably inserted into sucli reeesses, and are secured 
tberein by tbe pressure ot tbe contained compressed air wlien tbe tire is in- 
flated substantially as hereinbefore set fortb." 

Claim 3 shows that Golding used a sheath and an inner inflatable 
tube. This patent was purchased by the appellant soon after it was 
issued, and owned by it down to the time it expired. 

The first Jeffrey patent in suit, No. 454,115, is for an improvement 
in wheel tires, and "is designed to provide improved means for pro- 
tecting a rubber wheel tire, and is particularly designed and adopted 
for an inflation tire; that is to say, a tire having a core composed of 
an elastically expansible tube, which is inflated by air or gas and dis- 
tended thereby to some extent, the air or gas being under such ten- 
sion that but for a restraining or inclosing sheath such core would be. 
liable to burst." The inflated core or elastically expansible tube, en- 
cased in a restraining sheath, of the Dunlop patent, is the same in 
the Jeffrey patent. The improvement of the latter, among other 
things, over the Dunlop, extends to the device for attaching the tire to 
the rim of the wheel. This, in the description, we find is a "rim" 
provided with hooked edges. "The hooks may be turned either inward 
or outward. * * * The tire-sheath is provided with correspond- 
îngly hooked edges. * * * Ordinarily the entire sheath will be 
made of canvas or similar woven fabric comparatively inelastic, and, 
in that event, the hooked edges will be stiffened with caoutchouc or 
india rubber, or they may be vulcanized if the sheath is made of suit- 
able substance to endure the température. * * * Qn some ac- 
counts the hooks on the rim are preferably turned outward, chiefly 
because the center of the body or infîatable core is thereby rendered 
free from the irregularity which the hooks form when they are turn- 
ed inward. On the other hand, the liability of the sheath hooks to be 
pulled eut from the rim hooks by the expansive tendency of the core 
when inflated is somewhat less when the hooks are turned inward ; 
but practically the two methods are about equally désirable." In ei- 
ther case it should be observed that the hook is open toward the axis, 
and it is preferably approximately in the direction of a tangent to the 
inflatable core, se that the expansible tendency of the cote will tend to 
draw the hooks into close engagement. 

This improvement in the attachable device, which the patentée has 
designated "hooked edges," both on the rim and on the tire, is vari- 
ously stated in claims 1, 3, 3, 4, 5, and 6, which claims the défendant is 
charged with infringing. They are as follows : 

"1. In combination with the rim having recesses open , toward tbe axis of 
the wheel, the tire-sbeath having Its edges reversed aud engaged in such re- 
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cesses, and the elastlc expansible core between tlie rim and sheath, substan- 
tially as set forth. 

"2. In combination with the rim having hoolved latéral edges, the tire-sheath 
transversely flexible and having hooked edges wbich detachably engage the 
hooked edges of the rim, substantially as set forth. 

"3. In combination with the flexible tire-sheath having rigid hooked edges, 
the rim having hooked edges to engage those of the sheath, substantially as 
set forth. 

"4. In combination with an inflatable core, the rim in whieh sueh eore is 
seated, having its edges reversed to form liooked flanges approxlmately 
tangential to the core, and the flexible sheath for such core, having its edges 
engagea in snch hookecl flanges, substantially as set forth. 

"5. In combination with the rim having hooked latéral edges, the flexible 
sheath and rigid strips about which the latéral edges of the sheath are wrap- 
ped Inserted with the enwrapping-sheath edges within the hooks at the edgea 
of tbe rim, substantially as set forth. 

"6. In combination with the rim having hooked latéral edges, the flexible 
sheath and rigid strips about which the latéral edges of the sheath are wrap- 
ped, such strips being folded with the enwrapping sheath to form rigid hooks 
at the edges of such sheath, sueh hooks being engaged with the hooks at the 
edges of the rim, substantially as set forth." 

It will be seen that the attachable device in this patent is the "hook- 
ed connection" of the sheath and tire edges. The patentée says "the 
rim is provided with hooked edges," and, as said by the court below, 
thèse hooks on the rim are "doubled back U-shaped, so as to form re- 
cesses and permit engagement in such recesses of corresponding hook 
points on the hooks of the sheath." This hook is open toward the 
axis, and is "preferably approximately in the direction of a tangent to 
the inflatable core so that the expansible tendency of the core will 
tend to draw the hooks into close engagement." The complainant 
never manufactured tires with the attachable device described in its 
patent No. 454,115. It was found to be, to say the least, an objection- 
able means of attachment, and no tires were manufactured as therein 
described; but the complainant modified its form of attachment by 
changing the device from a hook, with its opening toward the axis, 
to a projection of the rim more nearly parallel to the flat surface of 
the rim, and changed the angle of the hook on the tire more nearly 
to that of a flange to correspond with the tire. This is the form of 
the appellee's device, and, if the hook-shaped attachment described 
and claimed in appellant's patent No. 454,115 includes the form ap- 
pellant has used down to the présent time, then the appellee bas in- 
fringed, because the latter is using the same kind of attachable de- 
vice used by appellant, but the appellee claims both are using the de- 
vice described in the Golding patent, which has expired and was public 
property before appellee began to use it. When Jeffrey patented 
bis hooked device set forth in No. 454,115, the field had been well 
covered, and, if he had made his claim sufficiently broad to include 
"an extension of a rim partly or nearly parallel with the flat portion 
of the wheel with the flange on the tire to correspond, such as both 
parties hère are using, he would bave invaded the domain pre-empted 
by the Golding patent, of which the "edges of the rims are bent round 
and brought a short distance toward each other and nearly parallel 
to the flat surface of the rim, thus forming an inner recess * * * 
for holding ttie projecting flanges of the tire. * * * fh^ ii^q js 
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iTiade to fit the rim rather tight * * * and the flanges spring 
into the recesses." So that the Jeffrey patent can only be sustained 
"by a construction restricting it within the narrow limits of the hooked 
<ievice which "opens toward the axis," and cannot be extended to a 
flange "nearly parallel to the flat surface of the rim," and, so con- 
strued, it is not infringed. It will, therefore, be unnecessary to con- 
sider the question of the patentability of Jeffrey's improvement. 

The conclusion of the court below that the second patent No. 558,956 
was not infringed we also think is correct, and we cannot do better 
than to quote the language there used : 

"The second patent Is No. 558,956, Issued April 28, 1896, for a wlieel tire, 
daims 5 and 10 of which are alleged to be infringed Respondent défends on 
the ground of noninfringement. We are of the opinion the défense is sus- 
tained. The subject-matter of this patent, its late date in the art, and the 
close differentiations required to obtain the narrowly limited claims in ques- 
tion indieate the patent was restricted to a comparatively narrow fleld of im- 
provement. The spécification states: 'This invention relates to tires having 
Inflatable cores; and it consists in tlie character and construction of the In- 
closlng sheath and the mode of securing the same to the rim.' The character 
and construction of the proposed sheath are speciflcally shown. No novelty 
was suggested In the rim. Its construction for the broader type of the devlce 
Is: 'The rim is a hollow rim made in a famlliar manner from tubing • * • 
having the outer side transversely concave to form a seat for the tire.' A. 
spécial form is suggested: 'For the purpose of adapting it to receive my Im- 
proved tire the rim is preferably formed with the peripheral channels, A-1, 
A-1, in the outer or concave wall ; but thèse are not essential to my Invention 
considered in its broadest phase. Their use, when présent, will appear from 
the further description.' The latéral portions of the sheath the patentée made 
of folded canvas or other web, joined at the folded edges to thread or rubber 
of sufficient thiekness to stand wear and 'sufflcient elastic flexibility to adapt It 
to yield wIth the core, and having also tensile elasticity. So that the sheath 
which comprises It as the middle section is transversely extensible to a slight 
degree.' The purpose of this extensibility was to adapt the sheath for use 
with either an inflatable or a nonextensible core. At the outer end of the 
folded canvas, hooks or buttons were placed and in the rim at corresponding 
distances were put engaging eyelet holes or buttons ; 'said eyelet-holes or but- 
ten-holes being formed in the channels, A-1, when the rim Is made with such 
channels.' When the core is Inflated, 'its tension being eierted in ail direc- 
tions tend to draw the hooks securely into the respective holes in the rim 
and efCectuaUy prevent dislodgment' Of this button connection, which the 
patentée evidently regarded as the substantlal feature, 'in the character and 
construction of the ineloslsg sheath and the mode of securing the same to the 
rim,' he says: 'The use of the buttons or hooks, in lieu of any continuous 
fastenlngs, afCords the advantage of detachability for short distances without 
detachlng the entlre edge or even any large section of the edge, and as com- 
pared with famlliar devices, such as continuous lacing, it alïords a slmilar ad- 
vantage that the fasteuing need not even be relaxed or slackened anywhere 
except at a point where it is deslred to completely detach in order to get fuU 
access to the core.' To make the fastening still more secure the patentée sug- 
gested an additional élément, which it will be noted forms an élément in the 
claims hère in controversy. It Is thus described: 'It is not a necessity that 
the latéral pièces, C — that is, the canvas or web sides — 'terminate at their Unes 
of reinforcement or attachment to the rim, and, on the contrary, one or both 
of them might be extended farther under the Inflatable core, so as to rest be- 
tween said core and the rim and form a lining for the seat of the core in the 
rim ; and such extension adapts the sheath to be held more flrmly in Its place 
by the Inflation of the core, and such inflation, holding the inwardly extended 
edge of the sheath flrmly seated between the core and the rim, keeps the beadS 
formed by the cord, c'— an alternative construction of strengthening cord 
placed In the folded edges of the web — 'in the grooves or channels, A-1, of the 
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rim and :makes tliem nssist materially in holding the sbeath from spreading 
when the core is inflatod.' 

"The limited side type is described in claim 2, which reads as foUows: 'The 
rim andi an inflatable core conïbiued with an envelop or slieatli for the core 
parted under the core and fastened to the rim at two periplieral lines, oue 
on each side of the plane of parting, and détachable from the rim at one of the 
sald Unes of fastening; said sheath having its latéral portions flexible, but 
net laterally extensible, and its middle portion, including the thread, elastical- 
ly extensible; stibstantially as set forth.' And the extended side in claim 5. 
■which is for: 'The rim and an Inflatable core conibined with an envelop com- 
prising a ; thread of cushioning substance and latéral portions composed of 
textile fabric which are joined to the rim at two peripheral Unes, and ex- 
tend inwardly from said lines iinderneath the core between the same and the 
rim in the plane of the pressure radial with respect to the wheel, which is ex- 
perieuced by the thread and exerted by the inflation of the core ; wheroby the 
tension of the air in the core due to inflation and to the pressure of the load 
opérâtes on said Inwardly-extending fabric portions of the sheath to hold 
them seated In the rim ; su^bstantially as set forth.' And in claim 10, which is 
for 'in comblnatlon with the rim having peripheral grooves, in the tire seat, 
the inflatable core and envelop for the same rifted at the inner side to admit 
the core to permit its removal, and comprislng a thread of cushioning sub- 
stance, and latéral portions which are provided respectlvely with beads adapt- 
ed to engage the grooves of the rim, and extending Inward from said beads to 
the rift; whereby the inflation of the core presses such inwardly extending 
marginal portions of the sheath agalnst the rim between the planes of the 
beads ; substantially as set forth.' 

"In the respondent's device, however, the sheath ends with its two peripheral 
side connections with the rim. No theory or ingenuous contention can change 
that fact ; and fact, not theory, is the test of infringement. Accordingly we 
hold respondent does not Infringé." 

The deeree is affirmed, with costs. 
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CONSOLIDATED RY. ELECTRIC LIGHTING & EQTJIPMENT CO. v. 
ADAMS & WESTLAKE CO. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1908. Rehearing De- 

niea May 6, 1908.) 

Nos. 1,388, 1,394. 

i. Patents— Pbioeitt oï Invention— Bijbden dp Proop on Issue. 

The grant of a patent raises a presumption that the patentée was the 
original inventer of the thlng patented, and that the Invention was made 
at the time the application was filed, and one claiming prlority of In- 
vention has the burden of proving, by évidence which Is clear and certain, 
that the Invention was concelved and redueed to practice by another prior 
to the date of the application. When such proof is made, however, the 
burden is shifted to the claimant under the patent to establish, if net 
with equal certainty, at least to the satisfaction of the court, a still earlier 
date of Invention by the patentée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 121. 

Priorlty and contlnuance of public use of Invention as affecting patenta- 
bility. See notes to Eastman v. Mayor, etc., of City of New York, 69 G. 
C. A. 646.] 

2. Same— Mechanism fob Electeic Lighting of CaeS. 

The Kennedy patent. No. 740,982, for mechanism for drlving dynamos 
on railway trucks for the purpose of the electric lighting of cars, held 
void on évidence clearly showing that the invention was conceived and re- 
dueed to practice by another some months before the patentee's applica- 
tion was fîled ; there being no satisfactory proof of conception of the 
invention by the patentée at an earlier date. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Eastern Division of the Northern District of Illinois. 
For opinion of court below, see 153 Fed. 193. 

The appellant, Consolidated Railway Electric Lighting & Equipment Com- 
pany, was the complainant below in a blll filed agalnst the Adams & Westlake 
Company, as défendant, for alleged infringement of three claims of patent 
No. 740,982, issued to the complainant, as assignée of Patrick Kennedy. The 
decree of the Circuit Court adjudged infringement of the claims by the de- 
fendant, In a single instance, for which injunction was granted, but that the 
thlrd clalm was not inf ringed thereby ; and further adjudged that other al- 
leged infringing devices were not infringements of either claim In suit, under 
the llmited scope awarded, and that an accounting be denied. Assigning 
error for the limitations thus placed upon the several claims, and déniais of 
relief thereupon, the complainant brings thls appeal, and the défendant pros- 
ecutes its cross-appeal from the adjudication of ralidity or Infringement of the 
claims In any partlcular. 

Patent No. 740,982 (In suit) Is entitled "Mechanism for Drlving Dynamos 
on Railway Trucks," and was granted October 6, 1903, on application filed 
.Tune 5, 1903, by Patrick Kennedy as inventor. It purports to be an improve- 
ment in the System of electrical lighting for railway cars, with the dynamo 
driven by the révolution of the car-wheels, but relates speciflcally "to means 
for mountlng the dynamo upon the truck of a railway car." The description 
contained in the brief, submitted on behalf of the complainant appellant, Is 
adopted, for the présent statement, as follows: 

"The patent recites the prior state of the art. In which dynamos had been 
located either inside the cross-beam of the railway truck, or, as an alterna- 
tive, suspended from the car-body, and states that thèse expédients had faulta 
which greatly impaired their utility. The suspension of the dynamo Inside 
the truck brought the driving-pulley closely adjacent to the pulley on the 
armature of the dynamo, thus necessitating a short belt, which is liable to he 
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dérangea, and gîves an Imperfect transmission, of power. It is stated, also, that 
such arrangement of the parts rendered them diffieult of access for removal or 
repair, and the suspension of the heavy dynamo directly from the bolts gave 
inadéquate support under the severe usage to which railway trucks are sub- 
Jeeted. The suspension of the dynamo from the car-body was objectionable, 
because, when the car is turning curves, the angle of the belt to the armature 
is changed, and the belt is liable to be thrown from the pulley. The object 
of the invention is stated as follows: 

" 'The object of my invention Is to obviate thèse practlcal difflcultles in the 
transmission of power from ear-axles to dynamos. To this end, I provide 
certain new and useful comblnations of instrumentalities, hereinafter fuUy 
set forth, whereby I am enabled to place the dynamo outslde of the cross- 
beams of the truck, and thereby secure the transmission of power thereto 
through a driving-belt of increased length, whereby the apparatus Is made 
readlly accessible for examinatlon, lubrleation, etc., whereby it may be readlly 
removed from the truck when requlred, and whereby it is provided and held 
in place upon the truck with great stability and security, thèse advantages 
resultlng in a nnich greater degree of safety, durability and economy in work- 
ing than has heretofore been attained in the class of meehauisms to which 
my Invention relates.' 

"The spécification then proceeds, with a description of the mechanieal struc- 
ture of the device, which, in substance, is as follows: 
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"Instead of susiieuding tlie dynamo between the axles ot the wheels, tlie 
inventer suspends it outside of the end-beam of the truck, and this he ac- 
complishes by providing a horizontal brac-lîet frame of TJ-shape, the two 
parallel legs, a. a, being bolted to the longitudinal beams of the truck, extend- 
ing outwardly beyoud the cross-beam B, and connected at the ends by an in- 
tégral cross-arni, b. The bracket-frame is braced by diagonal pièces H, which 
are bolted to it and to the end-beam, B, thua afCording a strong and rlgid 
frame within which a cradle for holding the dynamo is supported. The 
cradle is composed of two U-shape pièces, E, having horizontal lugs, which 
rest, respectively, upon the cross-beam, B, of the truck and the cross-arm, b. 
of the bracket, so that the cradle is suspended from the bracket, and is not 
dépendent for its suj)port upon the bolts by which it is secured. The cradle 
may be removed readily by loosening the bolts and withdrawing it from the 
bracket. The dynamo is pivoted to adjustable blocks, F, which are held at 
the base of the cradle by bolts I passing through slots, so that the blocks 
may be shifted endwise, and may thus provide for the alinement of the dyna- 
mo in parallelism with the ear-axle. Set-screws, 1, are provided as a con- 
venient means for effecting this adjustmelit. The dynamo, G, is pivoted to 
the blocks at u, and tension is imparted to it by an adjustable spring, P, draw- 
ing the dynamo outwardly in opposition to tlie tension of the driving-belt, 
M, which extends from a pulley, K, on the shaft of the dynamo to a pulley. 
Iv, on the car-axle, C. The spring thus Iceeps the driving-belt tant, and by its 
action in conjunction with the adjustment afforded by the pivot-blocks, F, 
the dynamo is maintained in an upright position, and constantly in proper re- 
lation and alinement with the axle, so that the best conditions for driving are 
at ail times maintained. 

"The spécification concludes with the following statemeiit of advantages: 

" 'It will be seen that, by the novel combinations of parts herein described, 
the dynamo may be loeated at any desired distance from the driving-axle 
of the truck, thereby insuring the advantages of a longer driving-belt, this 
permittiug the use of larger pulleys whether on the axle or on the armature- 
shaft: also that the dynamo and its adjuncts may be readily reaehed and in- 
spected ; also that the dynamo and its adjuncts may he easily removed and re- 
placed as occasion demands ; also that, aside from the driving-pulley on the 
axle, the apparatus may be readily detached from the truck by removing the 
toits which attach the bracket-frame to the beams, and that when in use the 
tension of the driving-belt in its hold upon the armature-puUey is made con- 
stant, and held at any desired strain by adjustlng the compression of the 
spring which aetuates the dynamo.' 

"The first three daims are In issue, and are as follows: 

" '1. The combination with a ear-truck and a bracket device, extending out- 
side of the beams of said truck, of a removable cradle placed between said 
bracket and an outside cross-beam of the truck, a dynamo within the cradle 
and adjustably pivoted thereto, a pulley on the aiinature-shaft of the dynamo, 
a driving-pulley on an axle of the truck, a driving-belt extended from the 
driving-pulley to the pulley on the armature-shaft and means for elastically 
swinging the dynamo to maintain the tension of the belt as described. 

" '2. The combination with a ear-truck and a bracket extended outside of 
the beams of said truck, of a removable cradle placed between said bracket 
and an outside cross-beam of the truck, a dynamo within the cradle, adjustably 
pivoted at the bottom thereof, a pulley fast on the armature of the dynamo, a 
driving-pulley on the axle of the truck, a driving-belt extended from the driv- 
ing-pulley to the pulley on the armature-shaft, and a con;pression-spring, 
provided to swing the dynamo to maintain the tension of the driving-belt as 
described. 

" '3. The combination with a ear-truck of a bracket-support outside of an 
outer cross-beam of the truck, a cradle having lugs at opposite sides of its 
top to rest upon the bracket and the adjacent cross-beam to suspend the cradle 
in the space between them, and a dynamo pivotally supported at its bottom 
within the cradle, of a pulley on the armature-shaft of the dynamo, a driving- 
pulley on an axle of the truck, a driving-belt extended from the driving- 
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pulley to tlie puUey on the armnture-shaft, a compression-spring for swinsing 
the dynamo figaiiist the tension of tlie beit to control said tension, and nieans 
for ad.iiistins tlie comj)ression of the spring ns deseribed.' " 

The defeudïmt's device, with which a single car was equippcd, adjudged 
by the decree to be an Infringement of elainis 1 and 2, but not of claini 8, ap- 
pears in Exhibit Figures 1 and 2, as follows: 
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In malviug subséquent devices for this so-called "cracJle" tlie défendant 
flîaiîgcd the means for suspension and fastcning, so that the trial court upheld 
its contention that the eradle was not made removable iu the sonse of tlie 
jiatont ela.inis aud eseaped Infringement. The changed torm is illustrated in 
Bxhibit Figure la, as follows: 
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Other facts involved in the controversy are nientioned in the opinion. 

Thomas W. Bakewell and Edward Rector, for complainant. 
Louis K. Gillson and Charles C. Linthicum, for défendant. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 



SEAMAN, Circuit Judge (after stating the facts as above). The 
patent in suit, No. 740,982, involves no question of advance in method 
or means of lighting trains of cars by electricity, with the révolution 
of the car wheels utilized for generating the current, beyond improve- 
ment in the means for suspension and opération of the dynamo outside 
of the truck-frame of the car Both utility and commercial value of 
the device are facts in this record, but the narrow scope of the claims 
alleged to be infringed is likewise well established, if their patentability 
can be upheld under the évidence. The prior state of the art appears 
from uncontroverted testimony and exhibits, and no review in détail 
is needful for présent considération. We deem it sufificient to mention 
thèse facts as thus established in this record : The lighting of cars by 
electricity was well known, and various methods were in gênerai use 
on railroad trains. An early means was storage batteries, carried on 
the car and charged for each trip ; and later a dynamo and engine were 
employed for the purpose, carried on the car or train, as exemplified 
in Arnold's patent of 1887, No. 360,393. Then came the System of us- 
ing dynamos "driven from the car-axles," as referred to in the patent 
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in suit, and recogtiized as well known, with varions locations of tlie 
dynamo and adaptations of means for its opération. Among other 
prior patents for improvements in the use of tliis System were two 
Moskowitz patents of 1901 (Nos. 665,539, 665,540) and two patents 
issued to Kennedy, tlie présent patentée assignor (No. 685,516 of 1901 
and No. 699,187 of 1902), each relating to tlie place and means for 
mounting and operating the dynamo. Moskowitz, in the one patent, 
shows his dynamo p'aced on the locomotive, belted to a pulley on an 
axie ; and in the other the dynamo is described as "movably connected 
with the car-body" on a car, and shown as suspended partly from the 
car bed, and partly from the end of the truck. In both of the above- 
mentioned Kennedy patents the dynamo is carried in a cradle under- 
neath the car; the one device with cradle irons suspended inside the 
truck-frame, and the other with the cradle overhanging the end of the 
truck-frame, ref erred to in the briefs as the "outside suspension," 
which was adopted for the improvement in suit. This location is of 
advantage (as disclosed by the évidence) "in the ready accessibility of 
the parts for removal and repairs" ; and the utility of the suspension 
means shown in the présent patent "consists in its stability and safety." 

The decree upholds the validity of claims 1 and 8 of the patent, with 
limited scope, so that ail the devices made by the défendant, except one 
of earlier construction, "applied by it to café car No. 7,594 of the 
Pennsylvania Company," for which relief was granted, were pro 
nounced free from infringement; while claim 3 was limited thereby 
"to the spécifie form of cradle irons shown in the drawings," and the 
bill dismissed as to that claim for noninfringement. In the appeal by 
the complainant broader construction is sought of ail thèse claims, and 
extension of relief thereupon against ail of the defendant's structures 
in évidence, with the limitations placed upon the alleged invention as 
the sole question for review. The cross-appeal of the défendant, how- 
ever, raises the questions of validity, as well as scope of thèse claims ; 
and the patentability of the device is challenged, under the answer 
and évidence, as neither an original conception by the patentée, nor 
otherwise involving invention. 

Careful examination of the record and briefs has confirmed the im- 
pressions we brought from the oral argument that the complainant's 
contentions as to the scope of invention, for more libéral interpréta- 
tion of the claims, to reach other devices made by the défendant than 
the one originally used and adjudged to be an infringement, are un- 
tenable, that error is not well assigned, for the interprétation applied 
by the trial court, in so far as the relief granted by the decree, was 
thereby limited, and that the complainant raises no well-founded ob- 
jection to the decree under its appeal. In view of our conclusions up- 
on the défense arising under the cross-appeal, the foregoing prop- 
ositions do not require spécification, either of the rules of limitation 
thus applied to the claims, or the facts in évidence for their application. 

The défendant seeks reversai of the decree, notwithstanding the 
seeming unsubstantial measure of relief granted in favor of the pat- 
entée, and the twofold défenses set up against the patent and claims 
in suit are pressed for considération to that end on the cross-appeal. 
Both are issues of fact, fairly raisgd by the évidence, and neither is 



V. ADAMS & WESTLAKE CO. 349 

entirely free from difficulty in the solution. The one présents con- 
flicting testimony as to the conception of means for the patent-device, 
whether it originated with Kennedy, the patentée, or one Sherbondy, 
who reduced the conception to practice before the date of Kennedy's 
application ; while the other involves the complicated problem of 
patentable invention, in the light of the prior art, with irreconcilable 
conflict in the expert testimony. Détermination of either issue hinges, 
as we believe, on the prima facie force of undisputed facts, for applica- 
tion of the rule of law which casts the burden of proof upon one or 
the other party, instead of the difficult problem, urged for solution, 
as to the credibility of witnesses and the intrinsic weight of their testi- 
mony, respectively, and thus simplifies the issue when the rule referred 
to is ascertained. In this view we proceed to the considération of the 
first-mentioned défense, as it is obvions that the bill must be dismissed 
if the évidence is sufficient to defeat the patentee's claim of originality 
in conception of the device for which monopoly was granted. 

The patent (No. 740,983) was issued October 6, 1903, on Kennedy's 
application, verified April 21, 1903, and filed June 5, 1903. Thus the 
prima facie case is thereby established of complète conception by the 
patentée as of the date of his application (Robinson on Patents, §§ 
133, 372, 380, 1024; Walker on Patents, §§■ 69, 70, 510); and the 
right of the patentée is well recognized to carry the date back to the 
actual inventive act, as against rival claimants. (1 Robinson on Pat- 
ents, § 133.) When the défense of anticipation is set up, it is unques- 
tionable that the défendant is charged, not only with the burden of 
proof upon that issue, but priority of conception and réduction to 
practice must be clearly made out, by well-authenticated évidence, to 
defeat the patent. That burden, however, has been completely satis- 
fied by the proof introduced for prima facie support of the présent dé- 
fense, in so far as évidence of priority in réduction to practice can 
meet thèse requirements ; and the question thus arises : Is not the 
burden of anticipating this undisputed fact of priority in making and 
using the device, thereupon transferred to the claimant under the 
patent ? 

The estabhshed facts, at the stage of the case referred to, are sub- 
stantially thèse: The patentée, Kennedy, and the witness Sherbondy 
(introduced for the défense) are rival claimants for priority in con- 
ception of the substantial features of the patent device. Both are en- 
gineers of recognized skill in electric equipment — Kennedy, as chief 
engineer of the complainant company, and Sherbondy, as chief elec- 
trician of the Pennsylvania Raiiroad — and each was engaged, in tha 
course of duties, in devising improvements for the System of lighting 
cars by electricity. They were acquaintances, and in btisiness rela- 
tion for equipments in such Une. Prior to 1903 Kennedy had obtained 
patents for several suspension devices — including one for so-called 
"outside suspension," in No. 699,187, issued May 6, 1903, on appHca- 
tion filed August 17, 1901^and was soliciting, for his company, equip- 
ment of varions railroads, including the Pennsylvania, with the out- 
side suspension, which he hoped to improve, as none of his earlier 
devices were entirely satisfactory. Sherbondy (as we assume) was ac- 
quainted with thèse varions patents, and with Kennedy's quest, both 
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for opportunity to equip with his means and to improve upon it. In 
1901, however, Sherbondy undertook and carried out an equipment of 
cars for the Pennsylvania Company with the dynamo suspended out- 
side the truck-frame, instead of inside, as theretofore practiced; and 
as completed in dining car No. 7,580 in December, 1901, it is unmis- 
takable that the suspension means of this enuinment responds in ever^ 
substantial élément to the means of the patent in suit. Moreover, it is 
conceded that Sherbondy, on the arrivai of the car at Chicago, about 
January 3, 1903, exhibited and explained the structure to Kennedy, 
without comment by either as to the source of conception. Another 
car, then in the shops, was equipped with like device, and completed 
February 8, 1903 ; and drawings then made of the device are in évi- 
dence and clearly established. 

With the above-mentioned facts of complète anticipation in construc- 
tion and use — known to the patentée several months prior to his ap- 
plication for a patent — settled by the évidence, we are of opinion that 
the presumption of invention by the patentée, which arises from the 
patent, application, and grant, is overcome, prima facie, by such an- 
ticipation in Sherbondy's prima facie conception reduced to practice, 
so that the burden of proof is transferred to the patentée to establish 
priority in fact. Westinghouse Electric & Mfg. Co. v. Catskill lUumi- 
nating & Power Co., 121 Fed. 831, 834, 68 C. C. A. 167. This view 
of shifting the burden of proof in such event is upheld in well-consi- 
dered opinions at the circuit (Webster Loom Co. v. Higgins, 15 
Blatchf. 446, Fed. Cas. No. 17,.343; Thayer v. Hart, Jr. [C. C] 30 
Fed. 693 ; Westinghouse Elec. & Mfg. Co. v. Saranac Lake Elec. 
L. Co. [C. C] 108 Fed. 231, 333; Westinghouse, etc.. v. Mutual Life 
Ins. Co. [C. C] 139 Fed. 313, 216), and stated in Walker on Patents, 
§ 510. In Clark Thread Co. v. WiUimantic Linen Co., 140 U. S. 
481, 493, 11 Sup. Ct. 846, 851, 35 L. Ed. 521, however, the opinion by 
Mr. Justice Bradley states the rule in like case, in qualified form, as 
requiring "the plaintiffs, in rebuttal, to show, if not with equal cer- 
tainty, yet to the satisfaction of the court, that the invention" claimed 
in the patent preceded the date thus shown with certainty, in respect 
of a device which anticipated the patent dates. For the purposes of 
the présent case we deem it immaterial which of the rules thus stated 
is applied to the évidence for détermination of the issue, as neithef 
side furnishes satisfactory and convincing proof. consistent with other 
testimony, of a well-defined perfection of the alleged invention at any 
period prior to December, 1901, within the rule as stated in the last- 
mentioned opinion — bearing in mind, as there remarked (page 489), 
that "a conception of the mind is not an invention until represented in 
some physical form." 

While it is true that drawings are introduced on behalf of the pat- 
entée, exhibiting the suspension means, with testimony which tends to 
fix their date, as stated in complainant's brief, "somewhere between 
July and the last Of October, 1901," each exhibit rests on the recollec- 
tion and credibility of witnesses for the alleged date, at best stated in- 
definitely; and the drawing, which is relied upon for complète rep- 
résentation of the device, shows erasures and changes, which are not 
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satisfactorily explained, as made before 1903. An exhibit "rough 
sketch," in a mémorandum book of a witness (Sexton), is introduced, 
as tending to show disclosure of the patent-device to this witness, by 
Kennedy, about November 17, 1901. Expression of the means of an 
alleged invention, in a drawing or sketch, is frequently the best attain- 
able évidence of the needful "représentation in physical form," and 
may rightly be accepted as satisfactory proof of such fact, when fairly 
authenticated, definite, and reasonable under ail the circumstances. 
The exhibits referred to, however, are not so authenticated in date, 
consistently with other facts, that they can be accepted, in our view of 
the circumstances, as satisfactory confirmation of the testimony of 
the patentée that he had perfected and communicated the device of 
his patent, prior to the alleged conception by Sherbondy, which was 
reduced to practice so long in advance of Kennedy's application. 

Without attempting to détail the extended testimony in référence to 
the various efforts to provide for locating the dynamo outside the truck 
of the car, the foUowing circumstances are pointed out as uncontro- 
verted and anterior to the Kennedy application, fîled June 5, 1903, 
namely : (a) When Sherbondy completed his equipment of cars, in 
December, 1901, the only device for like location of the dynamo, vidiich 
had been made or applied by Kennedy, was that described in his patent 
of 1902 (No. 699,187) which was applied to Grand Trunk cars about 
June, 1901, and later was placed on a Santa Fé car, and reported satis- 
factory. (b) Assuming that he was then contemplating and working 
out an improved device, Kennedy had neither applied nor made one 
which embodied the simple adaptation of the présent patent, before 
his attention was called to the device operating on Pennsylvania car 
No. 7,580. (c) Nor does it satisfactorily appear from the testimony 
that any portions of equipment, specially adapted for the device of 
this patent, were actually made by Kennedy or his company prior to 
1902 — as the shop orders in évidence are equally referable to the ear- 
lier devices — while it does appear that Kennedy's directions (January 
4, 1902), for Santa Fé cars to be "equipped with the outside suspen- 
sion" (theretofore ordered by that company), were written after his 
examJnation of the Pennsylvania car. (d) Kennedy's application for 
the patent (No. 699,187) of 1903 was filed August 17, 1901, and he 
was absent in Europe after that date until about October 8th. He tes- 
tifies that upon his return he "took up the question of improving the 
outside suspension generally, and working out the détails particularly." 
(e) While Kennedy testifies that Sherbondy' s device was made under 
Kennedy's conception, as communicated when they met at Ft. Wayne, 
November 38 or 29, 1901, his statement of what was said is insuffi- 
cient for such communication, namely : "I told him what I was doing, 
in a gênerai way, in the design of a new outside suspension, which 
would overcome" objections to the earlier device. This is expressly 
denied by Sherbondy; but, aside from the dispute of fact, no clear 
communication appears of the single feature on which patentability 
must rest, simple as that élément is when disclosed. (f) In Ken- 
nedy's version of the conversation with Sherbondy, Novem.ber 28th 
or 29th, in which it was imderstood that each was working out a 
method of outside suspension for practical use, no claim or suggestion 
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appears on the part of either that patentable invention or application 
for a patent was in contemplation; nor was interférence claimed or 
suggested by either when Sherbondy exhibited his device as completed 
on car No. 7,580. 

Under the state o£ facts thus appearing, we are of opinion that the 
patentée fails to establish such priority in conception ovcr the Sher- 
Ijondy device as must be required to uphold patentability, within either 
of the above-mentioned définitions of the rule to be applied. No cir- 
cumstance in the case authorizes acceptance of the patentee's testimony 
as outweighing that of Sherbondy upqn such issue, vi'hile the witness 
Sherbondy appears to be disinterested in so far as concerns the présent 
controversy, and his testimony is consistent with the undisputed facts. 
In no view of the record are we impressed with the sufficiency of the 
évidence to carry Kennedy's alleged invention back of 1902, so that the 
undeniable anticipation of that date by Sherbondy leaves the decree 
without support. 

The decree of the Circuit Court is reversed accordingly, with direc- 
tion to dismiss the bill for want of equity. 



MXTRRAY V. D'ARCY. 

(Circ-uit Court of Appeals, Sixth Circuit May 14, 1908.) 

No. 1,769. 

Patents— iNFEiNOEirENT—SPKiNa Seat. 

The Murray patent, No. 692,535, for a spriug seat, if conceded valldity* 
discloses patentable invention only in the particular means showii for 
attaching the springs to their support. As so construed, held not infringed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

W. F. Murray, for appellant. 
F. L,. Chappell, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The appellant, who was complain- 
ant below, charges the défendant in this bill with infringing the rights 
secured to him by letters patent No. 692,535, issued February 4, 1902, 
for improvements in spring seats. The claims which are said to be 
infringed are the first, third, and fifth, as foUows : 

"1. In a spring seat, the combination of a seat-frame, métal cross-strips 
having inturned edges with perforations, and flat upturned hangers at the 
ends to be secured to the frame, and coiled springs whose ends engage the 
perforations in the cross-strips, substantially as shown and described." 

"3. As a new article of manufacture, a cross-strip, having both its edges 
inturned to within a short distance of its ends, with perforations in the in- 
turned edges and the ends upturned to form haiigers, substantially asi shown 
and described." 

"5. The combination of a frame, cross-strips secured at their ends to the 
frame and having inturned edges having perforations therein, and coiled 
springs whose ends engage the perforations in the cross-strips, substantially 
as shown and described." 
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As is seen, the first and fifth are for combinations of éléments go- 
îng into the construction of a spring seat, and the third is for one of 
the éléments of such a combination; that is, for the spring support. 
As ail the other éléments vvere confessedly old, or clearly proven to 
hâve been so, the novel feature of ail thèse claims is the spring sup- 
port described in this third claim; and it is upon the merits of the 
invention of this part of a spring seat that the controversy turns. 
Enough of this support for the springs to enable one to understand 
the form of its construction and adaptations is exhibited by Fig. 3 of 
the drawings, which shows about one-half of it; the other section 
corresponding in ail particulars. 




The letters, a\ a^, a'', show the perforations through which the lower 
coil of an inverted conical spring is turned or screwed. There are 
four of such perforations, two on each side of the support, and it is 
contemplated that the spring will be turned in until it shall pass through 
the fourth perforation; "the spring being locked thereby securely in 
place because of the rise in the spiral." Much importance is attached 
by the patentée to the fact that in his invention he turns the edges of 
a filât métal strip in. What he means is shown in Fig. 3, which 
we hâve reproduced. Of this he says: 

"It is seen tliat a cross-strip tlius formed offers a greater résistance to any 
bending strain wittiout inereasing tlie amount of métal In it." 

It is, indeed, readily seen. The property in a metallic strip that it 
offers a greater résistance to a downward pressure, in proportion to 
the amount of métal in it, when set on edge than when laid flat, is a 
matter of common knowledge, and by conséquence that any approxi- 
mation to a vertical position would proportionately afford the same 
advantage. Hunt, in his patent for improvements in spring bed bot- 
toms, granted January 9, 1900, made use of this property by putting 
his metallic strips for spring supports in a vertical position, jnstead 
of laying them flat, as others had done. We may note hère, also, that 
Hunt made perforations in this spring support through which he 
turned the lower coil of the spring. This secured the spring in an 
upright position in the longitudinal direction of the spring support, 
but not laterally ; this being provided for by a cross-strip. And Hoey, 
in his patent of 1901, had employed the same principle when he made 
his spring supports of a tube perforated at the top and bottom, and 
161 F.— 23 
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taking down the straightened end of his springs through thèse per- 
foiations. This held the spring rigidly upright. Murray took the 
lipper hàlf of Hoey's t-ube and daims the same advantage from it, 
namély, that turning some parts of it into a vertical position makes 
it stfonger than if it lay flat. This same idea was pressed upon us as 
one of riovelty in American Carriage Cô. v. Wyeth, 130 Fed. 389, 
391, 71 C. C. A. 485. But it was.answered that the idea was old and 
famiUar. D'Arcy takes the lower half ôf Hunt's tube. . He prefers 
to make it in, a V-form, but says it may also be made in a U-form, 
which is undoubtedly the same in principle. We think there was noth- 
ing patentable in the material or shape of cômplainant's spring support. 

There is nothing left in which to find invention, except his peculiar 
device for attaching the springs to their support. This was done by 
making round "holes," as he calls them in his spécifications and shows 
them in his drawings, adapted to the size of the wire of his coils, and 
turning the lower end of his coil around through the holes, as he 
says, "in a manner similar to that used in driving a screw." We hâve 
already noticed that Hunt made like perforations in his spring sup- 
port; but that was quite vertical, and not partly so, as in Murray's, 
In a patent granted to Cloyes in 1898, fiât metallic strips were used, 
and "tongues were struck up from the body of them and bent down 
over the coil of the spring, closely upon the strip." Entire loops were 
struck up from the spring support in Fortney's patent of 1896, through 
which the lower coil of the spring was turned. Van Cise, in his pat- 
ent of 1896, shows a "long wide loop" struck up from his flat métal 
spring support. "Thèse loops," he says, "are of suitable length to 
take one coil of the spring inside the slot so formed." This is simi- 
lar to the slot in the spring support of the défendant, to be noticed 
later on. Other similar forms of spring supports are shown in pat- 
ents earlier than Murray's. None of them, however, shows exactly 
the same construction. But enough has been recited to indicate that 
Murray's invention stands on very narrow grounds. Other and ear- 
lier modes of securing the springs in such structures upon their sup- 
ports crowd his invention on every side, and the best that can be 
said for it is that it may be valid for the particular means which he 
devised and explains in, his spécifications. And so much we are in- 
cHned to concède to it, in view of the presumption afforded by the 
grant of his patent, notwithstanding it would seem that, upon adopt- 
ing the principle of strengthing his spring support by turning down its 
edges, the old art would naturally suggest to him this manner of seating 
his springs. 

Construed, as we think the Murray patent must be, as extending 
in respect of patentable novelty only to his particular method or means 
of attaching the springs to their support, it follows that there is no 
infringement. The springs of the complainant are attached by turn- 
ing them through the holes on opposite sides, and they become fixed 
in their position by friction induced by the rise in the spiral of the 
coils. In the defendant's, they are first coUapsed at the lower end 
and pushed in under tension through slots in the support. There the 
provisional tension is released, and the resiliency of the collapsed coil 
of the spring expands it against the ends of the slot, and the position 



353 

of the spring is thereby secured and maintained. Murray's spring 
support bas no adaptation for D'Arcy's method of seating the springs 
upon their base, nor could D'Arcy seat bis springs upon Murray's 
base without altering it into a différent structure from that wbich 
Murray described and claimed. It was precisely upon this distinc- 
tion that the examiner of the Patent Office distinguisbed D'Arcy's in- 
vention from Murray's, and upon whicb the patent to tbe former was 
allovved. Judge Knappen fovuided his conclusion in the court below 
upon the same ground in a well-reasoned opinion. 

The decree of the Circuit Court must be afftrmed, with costs. 



BLAIR et al. v. JEANNETTB-McKEE GLASS WORKS. 
(Circuit Court, W. D. Pennsylvanla. April 10, 1908.) 

1. Patents — Suit fob Isfringement — Violation of Injunction — Pkoobedings 

roE CoNTEMPT — Nevv Chakact'eb of Ifetngement. 

Where a défendant hns been enjoined generally from infringing a 
patent, It is Incunibent on liim, not only to cease the Infringement then 
praetlced, but to be careful to avoid otber infringement ; and wliere he lin- 
medlately enters upon a différent practice, whicli the court holds also 
infringes, Le Is guilty of a real contempt of court, and will be treated ac- 
cordlngly. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § GIS.] 

2. Same— iNFRINQEMENl— Making Glass Abtioles. 

The Owens patent, No. 028,027, for the art of making glass articles, 
construed, and held infringed. 

3. Same— Définition of Tehm in Patent- "Plastic." 

Where a terni is doflned in a patent, that is the construction to be given 
it, rather than the définition found in the dictionaries ; and held, therefore, 
in a patent for the interlor flre-flnishlng of the glass article whieh pro- 
vides that it is to be subject to the lire blast when in a "plastic" condi- 
tion, by this term accordlng to the patent is meant before the imperfec- 
tions imparted to the inner surface of the mold by the plunger hâve be- 
come permanent by the formation of a glaze. 

In Equity. Suit for infringement of letters patent No. 628,027, for 
art of making glass articles, granted to Michael J. Owens July 4, 1899. 
On motion for attachment for contempt for violating preliminary 
injunctions. 

Marshall A. Christy, for complainants. 

Paul Bakewell and James K. Bakewell, for défendants. 

ARCHBALD, District Judge' (orally). The validity of this inven- 
tion is not open to question at this time. Not only bas it been adjudi- 
cated, but adjudicated in a prior case between tbe same parties. Not- 
withstanding this, however, it would be more satisfactory if tbe exact 
construction to be given to it had been discussed and declared in a 
formai opinion a f ter due hearing. But tbe défendants virtually dis- 
pensed with that by consenting to a decree against them. I might 
besitate, without the aid of this, to express an opinion upon it, ex- 
cept for the fact that the patent does not seem lo me difficult to con- 

1 Specially assigiied. 
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strue, and I hâve also had the benefit of the arguments hère to-day, 
as well as those at the time when I allowed the preUminary injunction. 

The défendants daim to avoid inf ringement upon two grounds : 
(1) That the patent calls for the glass articles being subjected to fire- 
finishing while still held in a mold or form; and (2) that the glass 
must be in a plastic condition — neither of which, it is claimed, is ful- 
filled by the défendants in their présent practice. There is nothing in 
the patent, in my judgment, except in the third claim, which re- 
quires the article to be supported in a mold at the time it is subjected 
to the fire-fmishing blast ; neither is there anything in the patent or the 
prior art which requires this to be read into the other claims. The 
first, second, and fourth not having any requirement of that kind, 
the fact that the défendants do not make use of it, but carry the article, 
after allowing it to cool for a few seconds in a form or mold, to a plat- 
form, where it is allowed to stand unsupported, except as jets of 
air are made to play upon it, does not, therefore, take them out from 
under the patent. I agrée with counsel for the défendants that, if 
such a support were required, it would be what might be called a 
physical or mechanical support, and not simply the means employed 
by the défendants to prevent the glass article from collapsing because 
of its heated condition; that is to say, the jets of air that are made 
to play upon it cannot be said to support it, as it would be supported 
by a mold or form, so that, if a mold was required by the patent, the 
défendants, not making use of it, would not, therefore, infringe. But 
I cannot read the patent that way. It is true that in the spécifications 
the use of a mold is spoken of, but there is nothing to confine the in- 
ventor to it; and the other claims, outside of the third, not calling 
for it, it seems to me that it is not an essential to the process. 

The other position taken is that the glass, when subjected by the 
défendants to the blast, is not in a plastic condition. By a plastic con- 
dition, as it is contended, is meant that the glass is capable of being 
molded, and not merely that it is pliable, or able to be indented or 
bent; plasticity differing from mère pliability, and referring to a much 
more mobile condition. But the word "plastic" is not to be construed 
altogether by référence to dictionary définitions. The patent itself 
indicates what is meant by it. Not only is it expressly defined in the 
fourth claim, but ail through the patent, and particularly in the second 
column of the first page of the spécifications, at the sixty-second Une, 
where, after speaking of the glass article as being in a plastic condi- 
tion, the inventor goes on to say : 

"In other words, before the Imperfections imparted to the inner face of 
the mold by the plunger hâve become permanent by the formation of a glaze." 

This, therefore, must be taken as the character of plasticity meant, 
when spoken of in the patent. The construction to be given to the 
term is thus simply that condition which enables the article to be suc- 
cessfully subjected to the blast by which the superficial imperfections 
are removed; the glass article not being so far set that this cannot 
be readily donc. If this be the correct view to be taken, the fact that 
this is successfully eflfected in any given instance eertainly would go 
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far to persuade that the glass was of that condition of plasticity which 
is contemplated by the patent. 

There is another considération, as it seems to me, which opérâtes 
in favor of this construction, and that is the ease with which the patent 
is able to be evaded unless it be insisted on. The défendants contend 
that they allow the article a few more seconds to cool than the patent 
does, conceding that glass cools very rapidly under the circumstances ; 
that is to say, there is only the différence of a few seconds between the 
actual practice of the patented process and the avoidance of it. It 
may be that, if there is an infirmity of this kind in the patent, we can- 
not save it. But a construction is net to be given to it that will ab- 
solutely invalidate it in this way, unless we are driven to it. It is 
easy to see to what the opposite conclusion would lead. The défend- 
ants, although apparently pursuing the exact steps of the process, if 
they allow the blank or article to remain a few seconds more before 
putting it under the blast, avoid inf ringement ; while if they allow 
it a few seconds less they infringe. A patent left open to that con- 
struction would hardly be worth the paper on which it was printed. 
I do not mean to say that this is controlling, but incidentally it cer- 
tainly has weight. But, aside from that, I put my décision squarely 
upon the exact terms of the patent; the inventor, as I hâve already 
stated, having clearly defined what he means, and the intention being 
simply that the glass article shall be still so plastic or mobile, or so 
open to the effect of the hot blast, that the imperfections shall be re- 
moved by means of it. The imperfections, in other words, must not be 
so set that they cannot be removed ; and that is ail, as I take it, that is 
required to realize the process. This is a method or process patent, as 
it is to be observed, and not an apparatus; and in the practice at 
présent pursued, equally with that which was shown at the time the 
injunction issued, it seems to me that the défendants offend against 
and infringe upon it. 

The only question in my mind is as to whether — this process not 
being exactly the same as that employed at the time when the prelimi- 
nary injunction issued, which it is claimed that the défendants hâve 
violated — I should treat the acts of the défendants as done in disregard 
of the writ. I can see that under some circumstances like this the al- 
leged offending opérations might be so différent as not only to re- 
quire new injunction proceedings, with a new considération of the 
infringement charged, but even a new bill. I am myself on record 
to that effect in the case of Walker Pivoted Bin Co. v. Miller (C. C.) 
146 Fed. 249. 

There is this, however, to be said, in the présent instance, on that 
point. It does not appear that the new method adopted by the de- 
fendants was taken after submitting the matter to counsel in order to 
see whether it was justified. In other words, it was an entirely in- 
dependent step on the part of the défendants, without any such sanc- 
tion, upon which, as it seems to me, the défendants entered, not only 
inadvisedly, but altogether too readily. It was assumed on their own 
responsibility that the new method which they had devised was ail 
right, and so they went on with it. 
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Mr. James K. Bakewell (interrupting) : "May it please the court, 
that is a mistake. The défendants did consult me with regard to 
this, and I advised them that it did not infringe." 

The Court : I did not so understand the matter, and had intended 
in the course of the argument to inquire with regard to it. Nor, with- 
out questioning your statement, does it altogether comport with the 
letter which I got from Mr. Smith immediately after the last hearing. 
But, putting that aside, and without being moved by it, I am inchned 
to hold that not only is the practice at présent being pursued an in- 
fringement, as to which I am well satisfied, but that it violâtes the 
injunction under which the défendants rest. While it may be that 
no presumption is to be entertained against them, and that we are only 
to take the évidence which is hère, and not something that might pos- 
sibly be shown outside of it, at the same time, this being a clear in- 
fringement, it violâtes the injunction with which the défendants wefe 
served, which was not particularly that they should not do a particular 
thing, but that they should not infringe the patent. It enjoins them in 
terms from practicing the invention, and it was particularly incum- 
bent upon them, after being warned by it, not only to avoid what they 
were doing at the time, but to see that their skirts were kept clear 
against otherwise infringing upon it. And the prompt manner with 
which, immediately after the last hearing, the présent practice was 
entered upon, as well as some other things which hâve been alluded 
to, incline me to feel that there is a real contempt of court hère, and 
a too ready inclination on the part of the défendants to assume that 
they are outside of the patent, while merely pursuing the same prac- 
tice in a modified form, to hâve me pass it by. The complainants, un- 
der the circumstances, seem to me to be entitled to something that 
will be impressive, and prevent anything further being doue in dis- 
regard of the rights which they possess in this patent. A substantial 
fine should therefore be imposed, with the costs of thèse proceedings. 
I do not want to make it oppressive, but I do want to hâve it sufficient, 
so that the construction which the court has put upon the patent and 
the rights of the complainants under it shall be respected. 

The défendants are therefore directed to pay a fine of $500 and the 
costs. 



HARDSOCG et al. v. HIBBAIID, SPENCER, BARTLETÏ & CO. 

(Circuit Court, N. D. Illluols, E. D. Aprll 22, 1908.) 

No. 28,419. 

Patents— Infringement—Squaee. 

The Kicholls patent, No. 072,4.5.5, for a square havlnsï columns of figures 
tliereon to facilltate the cuttiua: of rafters, in view of tlie prior art and 
the procee(}lngs in the Patent Office, is limited to the poeuliar arrange- 
ment of figures shown. As so con^-i-iied, held not infringed. 

In Equity. On final hearing 

Munday, Evarts, Adcock & Clarke, for complainants. 
George A. Mosher, for défendant. 



HAEDSOCU V. HIBBARD, SPENCEK, BARTLETT & CO, 359 

KOHLSAAT, Circuit Judge. Suit is brought to restrain infringe- 
ment of patent Ko. 672,455, for square, granted April 23, 1901, to 
Moses Nicholls, and afterwards assigned to complainants. The pat- 
ent relates to the ordinary steel carpenter's square, having impressed 
upon its surface the usual measuring scale, consisting of figures and 
lines designating the inches and their fractional parts. In addition to 
this usual scale, certain words and tabulated figures are stamped upon 
the body of the square, designed to give to carpenters engaged in roof 
framing information to enable them to rapidly and easily compute the 
length of various rafters used in roofing constructions, and to quickly 
and accurately place the square to mark for cutting the various angles 
at which the ends of such rafters should be joined. Thèse figures are 
placed in columns under the inch-mark figures, to which they bear a 
fixed relation; there being a column of seven sets of figures under 
each number designating the inches from 2 to 18, inclusive, on the 
body of the square. The inch-marks are extended, and pass between 
certain of the figures of each of the columns. Eight longitudinal lines, 
running from the tip of the body of the square to the point where the 
body joins the tongue or arm of the square, pass between the différent 
sets of figures of the columns. Thèse lines serve as guide lines for 
référence to the tables, and the spaces formed between them thus con- 
tain (at the intersection of each of the inch-marks from 2 to 18, in- 
clusive, as before stated) ail the figures of the tables. The signification 
of the horizontal rows of figures thus formed by the guide lines is ex- 
pressed in, words at the end of the square, between the last column 
at the 18-inch mark and the tip of the square (at 24 inches), the rows 
being labeled, respectively, as f ollows : 

Lengtli of common rafter per foot run. 

" of hip or valley rafter per foot rnn. 
Différence in lengtli of jacks 18 inciies centers. 

" 2 feet 
Figures glving slde eut of .iaclîs. 

" " " " " hip or valley rafters. 

" " eut of sheathiiig in valley or bip. 

The claims of the patent in suit are as follows : 

"1. A square having numbered inch-marks upon eaeli of its niembovs, and 
one surface of one of its members being providcd with longitudiually-arranged 
rows of figures, tlie figures on one side of each inch-mark in part of the rows 
referrlng to an inch-mark on one member of tlie square and the adjoining 
figures upon the other side of said mark in the same row reterring to an 
inch-mark on the other member, substantially as deseribed. 

"2. A square having numbered inch-marks upon each of its meiubers, and 
one surface of one of its members tieing provided with longitudinally-arranged 
rows of figures, the figures in the différent rows luiving a fixed relation to the 
inch-mark numbers under which tliey are placed. the figures in a portion of 
the rows being arranged in independent sets under each iiicli-nuuiber, there 
being a set upon each side of tlie inch-mark in each of said last-mentioned 
rows, the figures of one set under each inch-numljer referring to an inch- 
mark on one member of the square, and the figures of the other set referring 
to an inch-mark on the other member, substantially as described." 

The tables contained in the fifth and sixth rows (which relate to the 
side eut of jacks and the side eut of hip and valley rafters) are the 
only portions of the claims which complainants now contend are in- 



360 161 FEDERAL KBPOBTBB. 

fringed, and it is admitted by complainants' counsel that defendant's 
square would not infringe tlie patent in suit if such fifth and sixth 
horizontal rows were omitted. Thèse rows contain, in each column, 
two numbers, one on each side of the extended inch-mark. For in- 
stance, in the fifth row, under the figure 8 (designating the 8-inch 
mark), the number 10 is found on one side of the inch-mark, and on 
the other side of the inch-mark the number 13. Thèse figures are in- 
tended to indicate that, to make a side eut or bevel of a jack rafter in 
a roof having a rise of 8 inches to the foot run, the square should be 
placed so that the 10-inch mark of its body and the 12-inch mark of 
its tongue would touch the same edge of the timber to be eut; the 
cutting line being drawn along the tongue of the square. 

Defendant's square, which is substantially the device of patent No. 
841,666, granted to L,. W. Cole, January 2, 1907, bas no extended inch- 
marks and but one set of figures in its fifth and sixth rows. Thèse 
single sets of figures are intended to give the same information as the 
double sets of complainants' square; i. e., the proper placing of the 
sqnare to make the side eut of jacks and the side eut of bip and valley 
rafters. A printed circular accompanies defendant's square, informing 
the workman that only one number — the number 12 — is to be used as 
the companion of any of the numbers of the single sets in the fifth and 
sixth rows. In other words, the single set of figures in thèse two rows 
are calculated in every instance in respect to the complementary number 
12, and the workman is informed of this fact by circular, instead of 
stamping the number 12 in every instance as a companion to the single 
number on the square. The figures of thèse two rows are, of course, 
différent from those of complainants' ; but the ratio of the number 13 
and the figures stamped on the square under any particular inch-mark 
is the same as that of the two numbers stamped on complainants' square 
under the same inch-mark. 

Défendant dénies infringement, insisting that the one set of figures 
in each of thèse two rows is not the équivalent of complainants' two 
sets, especially in view of the acquiescence of Nicholls in the rejection 
of claims broad enough, it insists, to bave covered defendant's arrange- 
ment, presented during the pendency of his application in the Patent 
Office, and the limited nature of the claims as finally allowed. Défend- 
ant also dénies the validity of the patent. 

The idea of stamping figures on a steel square for the purpose of en- 
abling the workman to calculate angles is not new. Such idea is dis- 
closed in several prior patents, among which may be mentioned the 
Howard patent. No. 347,353, granted September 20, 1881, and the 
Paterson patent. No. 476,683, granted June 7, 1893. The claim of 
novelty of complainants' square is, therefore, very limited. It can only 
go to the peculiar arrangement of the figures. An examination of the 
file wrapper and contents shows that in the first instance the applicant 
claimed broadly "a square having a table of figures thereon indicating 
side cuts of jack rafters" and "a square having arranged thereon a table 
of figures indicating the lengths and side cuts of octagon and hip raft- 
ers. * * *" Thèse claims were rejected by the examiner. Appli- 
cant acquiesced in the rejection, canceled the claims, and presented 
a claim for "a square having columns of figures arranged thereon be- 
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neath the inch gradations of the square, * * * and indicating the 
eut of rafters for roofs of the rises per foot indicated by the inch 
gradations." This was also rejected, and the claims again canceled. 
Three more times claims were submitted in the endeavor to cover 
broadly the basic idea of placing on a square tables having a relation to 
the inch-mark gradations by which the angle connections of rafters 
could be eut. One of thèse rejected claims reads as follows : 

"2. A square having Its surface provided with longitudinal rows of figures 
arrangea uncler its inch-marks upon one edge , the numbers of the diiïereni: 
rows having a fised relation to the Ineh-mark under which they are placed, 
and the numbers in a portion of the rows referring to the Inch-marks upon 
the two meiubers of the square, respectively, substantially as described." 

This would hâve more nearly covered defendant's square. Applicant's 
acquiescence in its rejection by the examiner, and the final allowance of 
claims limited to rows of figures on each side of extended inch- 
marks "in part of the rows referring to an inch-mark on one member 
of the square and the adjoining figures upon the other side of said mark 
in the same row referring to an inch-mark on the other member," and 
"the rows being arrangea in independent sets under each inch-number, 
there being a set upon each side of the inch-mark in each of said last- 
mentioned rows, the figures of one set under each inch-number refer- 
ring to an inch-mark on one member of the square and the figures of 
the other set referring to an inch-mark on the other member," would 
seem to bring complainant within the rule that : 

"When a patentée, on the re.iection of his application, inserts in bis spécifi- 
cation, in conséquence, limitations and restrictions for the purposie of ob- 
taining his patent, he cannot, after he bas obtnined it, elaim tbnt it shall be 
construed as it would hâve been construed if such limitations and restrictions 
were not contained in it." Koemer v. Peddie, 1.S2 TJ. S. 31.3. .317, 10 Sup. Ot. 
98, 99, 33 L. Eil. 382 ; Morgan Envelope Co. v. Albanv, etc., Co., l.")2 II. S. 425, 
14 Sup. Ot. 627, 38 L. Ed. 500 ; Consolidated Store-Service Co. v. Seybold, 105 
Fed. 978, 45 C. G. A. 152. 

The art is a very narrow one, as will be seen from the action of the 
examiner and an examination of the prior art. There is quite as marked 
a difl^erence between the patent in suit and defendant's square as there 
is between the patent in suit and the prior art cited by the examiner 
and the said Paterson patent. The markings in any case are but mathe- 
matical calculations reduced to figures. It is only in the arrangement 
that invention can be asserted. Whether such claim be well founded or 
not need not be hère determined. Certainly whatever of novelty the 
patent in suit possesses must be found, as above stated, in its peculiar 
arrangement of the results of calculations adapted to the purposes ex- 
pressed. True, the patentée claims the benefit of ail marks upon the 
square having the same ratio to each other; but defendant's square 
dififers in other respects, as, for example, the star and caret characters 
used, and is not the physical équivalent of complainants'. 

The prayer of the bill is therefore denied, and the bill is dismissed for 
want of equity. 
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E. L. WATROUS ifFG. 00. v. AMERICAN HARDWARE MFG. CO. 

(Circuit Court, N. D. Illinois, B. D. April 22, 1908.) 

No. 28,071. 

1. Patknts — Anticipation— Limitation by Pbior Abt. 

ïliat tlie devlce of a patent never came into commercial use cloes not 
prev(>nt sucii patent from beiug an anticipation of a later one, if it suf- 
fieieutly embodies tlie elemeiîts and diseloses the prlnciple of opération 
o^" the latter or from narrowlng its scope ; nor is it material tliat the 
earller patentée did not claim tlie particular device of the later patent 
as a part of his Invention. 

2. Samk. 

That the device of a later patent Is a mechanical improvement on that 
of an earlier one and produces a better resuit does not preveut the earller 
from being an anticipation, where the priuciple and mode of opération 
are the same. 

3. Same — Infringement— Dock Check and Closbe. 

ïhe Bailey patent. No. 652,828, for a door checlî and doser, given the 
very uarrow construction required by the prier art, held not infringcd. 

In Equity. On final hearing. 

Orwig & Lane (Wallace R. Lane, of counsel), for complainant. 
Pierce & Fisher (James H. Pierce, George P. Fisher, Jr., and Harry 
ly. Clapp, of counsel), for défendant. 

KOHL,SAAT, Circuit Judge. Complainant brings its bill to re- 
strain infrmgement of patent No. 6.53,838, granted to Herbert L. Bailey 
July 3, 1900, for a door check and doser. The one daim reads as fol- 
lows, viz. : 

"In a door check and doser, the combination vvith a bracket, secured to the 
door near the upper edge thereof, and a pin or projection, depfending from the 
top of the door-frame, of a bifurcated Jaw, pivoted to the bracket and adapted 
and arrangea to engage said pin, a spring secured at its ends, ' respectively, 
to said jaw and a bracket, so as to swing across the dead-center wheu the 
jaw is swung upon its pivot, and a stop for said jaw, substantially as de- 
sciibed." 

Défendant manufactures its device under the Wells patent, granted 
September 27, 1904, for a door check. The term "doser," of the pat- 
ent in suit, refers to a means for drawing the door to, and holding it at 
a tightly closed position after it bas been checked'. The word is more 
often applied in the art to a means for springing the door from an 
open position to the check. The checking is merely the effect natural- 
ly attending the contacting, of the pin depending |rom the top of the 
door-frame with one of the jaws of the so-called "bifurcated jaws" ar- 
ranged upon the door itself, so as to engage it. "I take it, however," 
says complainant's expert, "that the door-closing function is the impor- 
tant function, and I would doubt whether the checking function would 
be found sufficient in practice to be at ail noticeable." 

The daim fairly describes the device. In the alleged infringing 
door check, the bifurcated jaws are replaced by a slotted dise centrally 
pivoted to a supporting casing mounted on the door-frame in such a 
manner as to co-operate with a staple on the door. This reversai of 
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parts seems to be the chief différence between the two. From the file 
wrapper and contents it appears that the claim of the patent in suit, as 
originally presented, was rejected by the examiner. It was then 
amended to read as it now stands. The amendment simply provided, 
first, that the door bracket be located "near the upper edge thereof" 
(meaning the door) ; second, that the pin or projection be described as 
"depending from the top of the door-frame," instead of "on the door- 
frame adjacent thereto," whereby it is apparently held that by changing 
the location of the device, without changing in any manner its opération, 
complainant injected novelty into the claim — a proposition which finds 
little support in the authorities. Robinson on Patents, vol. 1, p. 327, § 
241, note 1. . 

The position of the parts, however, is not urged by complainant as 
a novel feature of the patent in suit. If valid, the patent Js very nar- 
row. Défendant urges the défenses of want of validity and of nonin- 
fringement. It is difficult to see how infringement can be denied, with- 
out relegating the claim in suit to the extremest verge of invention. 
The opération of the two are in ail essentials identical, except for the 
reversai of the parts above alluded to. 

In support of the défense of invalidity défendant sets up a number of 
patents in the prior art, only two of which it is deemed necessary to 
consider. There are, first, the English patent. No. 10,955, granted to 
Hans Henrik Schou, dated July 28, 1888, for a device to prevent the 
slamming of doors and permit them to close quietly; second, patent 
No. 512,202, granted to C. W. Mallory January 2, 1894, for a door 
check. 

The Schou patent may fairly be described as the Bailey patent in 
suit plus a buffer. While the claims call for a device which shall act as 
a muffled stop to a slamming door — one drawn to by a spring or weight 
— they, together with the drawings and spécifications, disclose clearly 
a doser in the sensé of the Bailey patent as well, with the parts re- 
versed, however, as with defendant's patent ; but they are operated in 
exactly the same way and perform the same service. They are shown 
to close in exactly the same manner ; i. e., by "a spring secured at its 
ends, respectively, to the jaw and bracket, so as to swing across the 
dead center, wheh the jaw is swung upon its pivot." Some of its claims 
call for "a combmed door stop and doser." This closing device is 
merely a spring for returning the door from its open position into con- 
tact with the jaws. It is in no sensé essential to the fast closing device. 
It opérâtes entirely independently, and under the rules obtaining in our 
courts the two constitute nothing more than an aggregation. Clearly, 
if Schou's patent had been taken out subsequently to Bailey 's, the latter,_^ 
in the absence of the prior art, could hâve made out a case of infringe- 
ment against it. The buffer may or may not be used. It bas no ap- 
préciable effect upon the doser. This is demonstrable from the mount- 
ed model thereof in évidence. True, Schou does not in exact terms 
claim the Bailey doser; but he unmistakably descrîbes it. The buffer 
is adjustable, and may be arranged in or out of position. Whether or 
not Schou has claimed the doser, he nevertheless has produced the 
mechanical means whereby the resuit is secured, and no one can now 
lay claim to what was disclosed by him and not claimed. Knapp v. 
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Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. Ed. 1059; E. M. Miller Co. 
V. Meriden Bronze Co. (C. C) 80 Ped. 523. 

Some contention is made that Schou's patent is a paper patent. If 
the model in évidence is correct, it is a working device. That it never 
came into actual commercial demand is not of moment for our pur- 
poses. Westinghouse Air Brake Co. v. Christensen Engineering Co., 128 
Fed. 437, 63 C. C. A. 179. The case would indeed be otherwise, were 
it a mère alleged prior use. Dashiell v. Grosvenor, 162 U. S. 425, 16 
Sup. Ct. 805, 40 L. Ed. 1025 ; Van Epps v. United Box Board & Pa- 
per Co., 143 Fed. 869, 75 C. C. A. 77. Even Schou's device may be 
improved by the patent in suit as to its more successful opération, yet, 
as said in Guidet v. Brooklyn, 105 U. S. 650, 26 L. Ed. 1106, it was 
saîd: 

"Structural changes în form and proportions, altliough they Improve the 
opération without changing the mode of opération, and produce a much better 
resuit, although one of the same kind, are only différent and better forms of 
embodying the same Idea, and lllustrate the différence between uiechanica] 
skill and inventive genius." French v. Carter, 137 U. S. 2'59, 11 Sup. Ct. 90, 
34 L. Ed. 664 ; Double Polnted Tack Co. v. Tvvo Hivers Mfg. Co., 109 U. S. 
117, 3 Sup. Ct 105, 27 L. Ed. 877; Schweichler v. Levinson, 147 Fed. 704, 78 
O. O. A. 92. 

The patent is to be construed by those skilled in the art, so that any 
mère mechanical improvement would be readilv conceived and applied. 
Crown Cork & Seal Co. v. Aluminum Stopper Co., 108 Fed. 845, 48 C. 
C. A. 72. It does not appear from the évidence that the device of 
the patent in suit ever made any commercial mark ; so that the de- 
struction or injury of a flourishing business is not hère involved. 

The Mallory patent. No. 512,202, while différent in form, opérâtes 
upon the same principle as the patent in suit. The returning door 
strikes the tripping finger. M, and forces the crank, E, inwardly past 
its central position, thus allowing the spring to act upon the opposite 
side of the central position, causing a presser arm, I, to be throvvn in- 
ward against the door, thereby shutting it and holding it in a closed 
position. The différence, if any, is rather one of appearance than 
reality. 

In the light of thèse patents as herein disclosed, it must be held that 
defendant's device is practically that of the prior art. To hold that it is 
in law an infringement of the patent in suit must resuit in holding the 
latter to be invalid. As before stated, there are différences between the 
two which may or may not constitute novelty. Whether they do or 
not need not hère be determined. 

It is sufficient to hold that, in view of the prior art, defendant's de- 
vice does not inf ringe the patent of complainant ; and it is so decreed. 
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UNIVERSAL ADDING MAOH. CO. v. COMPTOGRAPH OO. 

(Circuit Court, N. D. Illinois, E. D. April 22, 1908.) 

No. 28,528. 

1. Patents — Ettect of Adjudication of Abandonment — Bstoppel. 

Where, in a suit for infriusement, certain generie clairas of the patent 
were belrt void for abandoument, on the ground that tlie broad invention 
was niade by tlie patentée sonie eiglit years before the application was 
filed, the défendant, which owned a patent granted on an application 
filed six years after the date so found, is coneluded by such flnding, and 
caunot incorporate the same claims in a reissue of its own patent and 
maintain a suit thereon against the former complainant. 

2. Same— Pkiob Invention— Computino Machine. 

The Hiett reissue patent, No. 12,582 (original No. 580,863), for a Com- 
puting machine, claims 55, 56, and 57, held void on the ground of prior 
invention. 

In Equity. 

Thomas K. Sheridan, George L. Wilkinson, and Walter A. Scott, 
for complainant. 

John W. Munday, for défendant. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on final hearing on bill and cross-bill. Heretofore the défendant 
brought suit against the complainant for infringment of patent No. 
638,176, issued to one Felt on July 4, 1899, for a tabulating machine. 
In that cause such proceedings were had in the Court of Appeals that 
this court, dismissed the bill for want of equity. Complainant herein 
was at that date claiming the right to manufacture under patent No. 
580,863, issued April 20, 1897, to one Hiett, for improvement in cal- 
culating machine. Complainant in that suit undertook to carry its 
invention back of that of Hiett. In deciding the case (146 Fed. 981, 
77 C. C. A. 327) the court says: 

"One of two things in this case seems to us plain: Either the mechanism 
of 1890, upon vyhich thèse broad claims are based, was a mère experiment, in- 
operative and impracticable, and as such supplanted by the Hiett patent, com- 
ing some six years later, or else, for the purposes of the broad claims allow- 
ed, the mechanism of 1890 was operative and practical, and therefore aban- 
doned or lost through the eight years of inaction that followed." 

Among the défenses set up in the amended answer of défendant in 
said former suit (complainant herein) are the allégations that the 
subject-matter of the patent then in suit had been in public use for 
more than two, years, that the same had been disclosed in the columns 
of the Chicago Tribune, and that the device had been completed and 
capable of useful opération and abandoned, ail more than two years 
prior to the filing of the application for said patent No. 628,176. 

The bill herein sets up that "said letters patent No. 580,863, being 
afterwards considered to be inoperative or invalid by reason of an in- 
sufficient or détective spécification, which insufficiency or defect arose 
from inadvertence, accident, or mistake, and without any fraudulent 
or deceptive intent on the part of the said De Kernica J. T. Hiett, 
were surrendered August 37, 1906, and duly canceled by the Com- 
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missioner of Patents," and that thereupon Hiett made application for 
reissued patent, which was granted December 18, 1906, and numbered 
12,582. By this proceeding the Patent Office awarded to complainant 
herein three additional claims, to wit, claims 1, S, and 4, set ont in 
defendant's original patent No. 628,176, transferring them literally 
from défendant herein to complainant as claims 55, 56, and 57 thereof, 
without notice to défendant as is the regular course of procédure in 
that office. It appears from the file wrapper and contents of the Hiett 
original patent that the application as originally presented contained 
in claims 59 to 63 thereof, both inclusive, substantially the same sub- 
ject-matter as that of said claims 1, 2, and 4 so added to the Hiett 
patent. It further appears from said file wrapper that said claims 59 
to 62 were ail rejected by the examiner and were canceled by Pliett- — 
the first three on October 29, 1896, and. the last on December 26, 1896. 
Upon this State of facts, the bill herein was filed, asking that: (1) 
Defendant's said patent No. 628,176 be adjudged null and void; (2) 
défendant be decreed to pay damages; (3) an injunction issue, re- 
straining défendant and those under him from claiming any rights 
under said patent. To this bill défendant made answer, in a gênerai 
way putting at issue ail the material allégations of thé bill, which- in 
substance are the same as in any ordinary bill to restrain inf ringement, 
in additibn to the other spécial features therCof. After answering, 
défendant filed its cross-bill, wherein it sets out that its grantor was 
the original first inventor of the subject-'matter of the Hiett patent, 
that by the said reissue patent its claims 1, 2, and 4 were allowed to 
complainant, and that said reissue was obtained by fraud, and prays 
that its patent be declared valid, that said reissue patertt be decreed to 
be null and void, and that cross-defendant be ënjoiried, etc. 

It is complainant's contention that the bill herein ■v^as filed under 
the provisions of section 4918 of the Revised Statutes of the United 
States (tJ. S. Comp. St. 1901, p. 3394), and that, such being the case, 
the court cannot déclare either patent valid, but that it must déclare 
oné irivalid, but cannot déclare both invalid, that the décision of the 
Court of Appeals above set out is res adjudicata as to claims 1, 2, and 
4 of the Felt patent, and that the only question properly before the 
court is that of priority of invention. In the view taken lay the court, 
the question upon the original bill is broader than this. As will be 
seen from the reading of the opinion of the Court of Appeals above 
referred to, there was no intimation that the Hiett patent was valid. 
Ail that the court decided was that the Felt patent. No'. 638,176 was 
not valid. While the basis of the finding was stated in the form of 
a dilemma, yet, considering the ariswer filed in said cause, the reason- 
ing of the court, and the évidence, it seems clear that, if either horn 
of that dilemma was in fact established, it must be that which declared 
that; 

"For the purposes of the brqad claims allowed, the mechanism of 1890 was 
opéra tive and practical, and therefore abandoiied or lost through the eight 
years of inaction that followed." 

If any doubt remained upon that point then, none now exists, in view 
of the présent record* The facts bring the case within the rule laid 
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down in Coffiii v. Ogden, 18 Wall. 120, 21 L. Ed. 821, Brush v. Con- 
dit, 132 U. S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251, Pickering v. McCul- 
lough, 104 U. S. 310, 26 L. Ed. 749, and Hall v. Macneale, 107 U. S. 
90, 97, 3 Sup. Ct. 73, 27 L. Ed. 367. Manifestly, if the Hiett patent 
covered an invention which had been abandoned after being made 
public, as in the présent case, more, than two years before Hiett's al- 
leged invention, the latter's patent must be invalid as to those subject- 
malters. Felt did not abandon it to Hiett, but to the public. The évi- 
dence in both suits utterly fails to show an abandoned experiment. 
If. Hiett's patent was void, then he gained nothing by the reissue. In 
the former suit the défendant herein was relying upon the validity of 
claims 1, 2, and 4 of the Felt patent, and failed. Hère the complain- 
ant must stand upon the validity of the Hiett reissue patent, and es- 
tablish it affirmatively as to those same claims before he can obtain the 
relief sought. He fails for the same reason that obtained to defeat 
Felt's patent. 

Thus, it will be seen, there are other questions involved then those 
of priority of invention. Thèse identical claims hâve been held in- 
valid in a prior suit between the same parties, and cannot be reinvested 
with validity by any change in the form of the suit or for any purpose, 
even though tlie bill may put them in issue. For the same reason it 
is évident the cross-bill will not lie. It is unnecessary to consider the 
other questions raised, as, for instance, lâches, fraud upon the Patent 
Office, cancellation in the Patent Office, want of utility, etc. 

The bill and cross-bill are dismissed for want of equity. 



LEFKOWITZ et al. v. FOSTER HOSE SUPPORTER CO. et al 

(Circuit Court, S. D. New York. May 5, 1908.) 

Courts— JuRisnicTi ON of Fédéral Court— Fédéral Question. 

Complainants flled a bill in a fédéral court against a corporation of tbe 
same state as owner of a patent and the patentée who was a citizen of 
another state, alleging that such patentée obtained a decree against 
complainants in the same court adjudglng the validity of the patent 
and enjoining its infringement ; that complainants thereafter entered in- 
to a license contract with défendant corporation, giving them the right 
to manufacture and sell under the patent for a fixed term, with privi- 
lège of renewal, subject to the réservation of the riglit to such défend- 
ant to give notice by a tlme stated that It did not désire to renew, which 
notice the défendant had given ; that, when the contract was signed, 
complainants were "orally assured" that no advantage would be taken 
of the réservation. The bill prayed that the decree in the infringement 
suit be set aside or suspended, that complainants' right to a renewal of 
the license contract be established, and that in the meantime défendants 
be enjoined from proceeding under the decree or briuging suit against 
complainants for infringement. The bill alleged no facts which would 
sustain a bill of review in the patent suit. Held, that the gravamen of 
the suit was a breach of the license contract by the refusai to renew and 
the relief sought a reformation or renewal of such contract, of which 
cause of action the court was without jurisdlctlon either on the gromid 
that a fédéral question was involved or on the ground of dlversity of 
citizensihip, the patentée being neither a necessary nor proper party to 
such controversy, that the other relief sought was incldental and did not 
confer jurisdiction, and that, if jurisdiction be coneeded, the blU did 
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not state a cause of action, as it did not allège that défendant agreed as a 
part of the contract that It would not act under the réservation thereîn. 
[Ed. Note. — Diverse citizenship as a ground of fédéral jurisdiction, 
see notes to Siiipp v. Williams, 10 G. G. A. 249 ; Mason v. Dullagliam, 27 
G. G. A. 208.] 

In Equity. On demurrer to bill. 

W. P. Preble, Jr., for complainants. 

Philipp, Sawyer, Rice & Kennedy, for défendant Foster Hose 
Supporter Company. 

RAY, District Judge. Both the complainants and défendant Pos- 
ter Hose Supporter Company are résidents and citizens of the state 
of New York. Défendant Ella Foster is a citizen of the state of Cal- 
ifornia. The object and purpose of this action are, and the relief 
sought is, (1) that a decree of injunction heretofore issued against. 
one of the complainants hère, Lefkowitz, in an action in equity to 
restrain infringement of United States letters patent No. 638,540,, 
brought by the défendant hère, Ella Foster Young, and which decree 
was entered in this court, Southern District of New York, October 
9, 1903, be either vacated, modified, or suspended, and that défend- 
ants hère be enjoined from availing themselves thereof from and 
after May 1, 1908, so far as complainants hère are concerned; (3) 
that the défendant Foster Hose Supporter Company be decreed to 
renew and continue a license for the making, use, etc., of the pat- 
ented device covered by said letters patent alleged to be outstand- 
ing; and (3) that défendants be restrained during the pendency 
of this action from bringing any suit against plaintiffs for infringe- 
ment of such letters patent based on acts that rnay be committed dur- 
ing the pendency of this action or after May 1, 1908. 

The bill of complaint allèges that the letters patent referred to 
for improvements in hose supporters were issued to said Ella Fos- 
ter Young December 5, 1899, and that défendant Foster Hose Sup- 
porter Company is now the owner of such letters patent ; that the 
suit for infringement referred to above ■^^tas brought by Ella Pos- 
ter Young, the patentée, and the final decree for injunction enter- 
ed by consent against Lefkowitz. Complainants say the matter 
was then considered of slight importance. There is no allégation 
that the letters patent are invalid, or that such decree was obtained 
by fraud or deceit or duress. It is, of course, binding on Lefkowitz 
unless he has become a licensee. It is then alleged that about Sep- 
tember 23, 1904-, the complainants took a license for the making, use, 
and sale of the patented device from the Patent Holding Company, 
of which one Arthur Frankenstein was président, which license gave 
complainants the right to make, sell, and use the said patented de- 
vice for the term of two years from November 1, 1904, subject to 
certain conditions and restrictions therein named, and which con- 
tained a privilège of renewal, which is alleged as follows : 

"It was further provided in said agreement pf license, to wlt. In the six- 
teenth clause thereof, that your orators might renew said license from year to 
year upon the same terms as therein provided upon notice In writing to said 
i?atent Holding Company three njonths prlor to the expiration of said term of 
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two years, or of any renewal term thereof of its élection to so renew the said 
license." 

The bill of complaint then states that notice of renewal of such 
license was not given within the time specifîed, and, in substance, 
that the Patent Holding Company declined to accept or recognize 
the one that was given, and that, instead of going to law or resort- 
ing to a court of equity, a new license agreement was entered into 
October, 1906, in which most of the substantial provisions of the 
old license agreement were repeated, and whereby the license agree- 
ment was extended until May 1, 1908. In regard to this the bill of 
complaint allèges : 

"Said new paper of license provided that your orators might renew the same 
from year to year by giving notice on the Ist day of March of their désire tp 
renew subject, however, to the réservation by the Foster Ilose Supporter Com- 
pany of the right to give notice by the Ist day of February, 1908, that It did 
not désire to renew the license. That, believing that the insertion of this 
réservation was made in good falth and not as a trap to catch your orators, 
and being orally assured at the time of the execvitiou thereof that no advan- 
tage would be talcen of this réservation, your orators consented thereto, and 
the license was signed as above set forth. 

"(13) But now so it is, may it please your honors, that contriving and in- 
tending to Injure your orators in their said business, and to deprive them of 
the beneflts and advantages which should and otherwise would accrue to 
them from the manufacture and sale of said licensed hose supporters, the 
défendant the Foster Hose Supporter Company bas again notified your orators 
that it will not renew said license and has refused to give any reason for 
such refusai, and threatens to continue said refusai and to deprive your ora- 
tors of the right to make and sell said licensed hose sui)i)orters from and 
after the flrst day of May, 1908, well knowing that such acts will cause 
irréparable injury to your orators' said business as aforesaid, ail of which is 
eontrary to equity and good conscience." 

The bill of complaint sets out at length that the complainants hâve 
entered largely into the business of making and selling such devices as 
are covered by said letters patent and hâve invested large sums of 
money, etc., in the business, and that they will sufifer great loss and 
damage if the said license agreement is not renewed. I am unable 
to find any allégation that the complainants abandoned any rights to 
obtain a renewal of the first license, if they had any, through fraud or 
misrepresentation, or that they did not enter into the second license 
agreement above referred to and quoted as it is alleged by complainants 
to be with their eyes wide open as to its terms and conditions, and with 
a full understanding of its légal efïect and import. The whole ques- 
tion is reduced to this : Can a court of equity, under the circumstances, 
compel défendant Foster Hose Supporter Company, now controlling 
the patent, it being in fact the same as the Patent Holding Companjj 
with a change of name, to renew the license agreement on the ground 
the complainants at the time the présent license agreement in writing 
was made and signed and assented to were assured "that no advantage 
would be taken of this réservation" ; that is, the réservation by the 
licensor, Foster Hose Supporter Company, in the license agreement, 
that complainants might renew on giving notice March 1, 1908, of its 
élection so to do, unless the said Foster Hose Supporter Company 
should gfve notice on or before February 1, 1908, that it did not de- 
sire to renew the license. In short, the Supporter Company insisted 
161 F.— 24 
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that this limitation on tlie right to renew should go into the license 
agreement itçeif, but some one assurée! stated to the licensee that "no 
advantagè would be taken of this réservation." It has given notice 
that it will not or does not désire io renew. The bil! of complaint does 
not State who gave the assurance, or that it came f rom any one author- 
ized to make it. The complaint says: 

"And being orally assured at the time of the exeeutiou thereof [the license 
agreement] that no advantagè would be taken of this réservation, your orators 
consented thereto, and the llçense >vas slgned as above set forth," 

The bill of complaint shows on its face that the second license agree- 
ment took the place of and superseded the first. Therefore the only 
right the compîainants hâve. to make, use, or sell the devices covered 
by the patent is derived from and under the second agreement. That 
is conditional as to renewal on the will of défendant company and its 
élection to, renew or not renew is to be evidenced by a notice to be 
served on or before February 1, 1908, and which was duly given and 
announced, that it elected not to renew. That is the written agreement. 
Thèse compîainants hâve no équitable grounds of relief, so far as the 
allégations of this bill are concerned or show, based on that first li- 
cense agreement, or on the second license agreement, in efifect extend- 
ing' some of the conditions and stipulations of the first agreement, so 
far as anything written in it, taken as a whole, is concerned. Com,- 
plainants hâve no ground of reHef, uniess we do away with the writ- 
ten stipulation as to renewal, whereby compîainants hâve no right to 
renew if défendant company gives notice in time it will not renew. 
The complaint shows on its face that compîainants failed to give notice 
of renewal in time under the original license, and that it then made a 
new agreement. This was a clear abandonment of any équitable rights 
to relief from the conséquences of its first neglect. They must stand 
or ^f ail on the second agreement, and hence the main and only cause 
of action, if there be any stated, is to compel a renewal of the license 
under this second agreement. This is not incidental to some other re- 
lief. It cannot be questioned that, if this can be done, the court may 
incidentally enjoin ail persons from enforcing the deeree for injunction 
granted the patentée against the complainant Lefkowitz by the défend- 
ants, or either of them. That relief would be necessary in order to 
make the deeree effective. This court has power over its own decrees. 
The proper and necessary parties are before the court if a cause of ac- 
tion is stated and jurisdiction shown. But défendant Foster Hose Sup- 
porter Company says that this court has no jurisdiction of an action 
to reform this license agreement or to compel an extension of the li- 
cense, as there is not the necessary diversity of citizenship. It also 
says that the facts stated, conceding their truth, are not sufficient to 
warrant a deeree extending the license agreement or compelling de- 
fendant company so to do. 

Both compîainants hâve recognized the validity of the letters patent 
referred to by taking a license from the owner of the patent, under 
which they arc operating, making, selling, and using the patented de- 
vice. Lefkowitz fias also submitted to a decrée adjudging theif validity, 
and.he has filed no bill in. the nature of a bill of review. I do not see 
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that any- question of patent law or other law of the United States is 
involved hère. That the owner of a patent or sole Hcensee for the 
United States may grant licenses to others cannot be disputed. De- 
fendant Company has granted a license to the complainants for a hm- 
ited time, with an agreement to renew, unless it gave notice by a certain 
specified date it would not renew. Complainants say it was orally 
agreed when the license agreement was signed that défendant company 
would not take advantage of that part of the agreement. In elïect, this 
court is appealed to to write such a clause into the license agreement, 
reform it, compel its renewal, or treat it as renewed. The suit relates 
to a contract between two citizens of the same state in the United 
States granting a license to make, use, and sell a patented device. It 
does not involve the patent laws of the United States, or their force, 
effect, or construction. The validity of the patent is not in question, 
and cannot be tried under the allégations of this bill. The questions at 
issue are the terms, validity, force, and effect of the contract between 
the two parties, both résidents and citizens of the state of New York, 
in the United States. I do not think this court has any jurisdiction of 
the cause of action stated. There are a great many facts alleged, but 
they go to the equities of this main cause of action attempted to be 
stated. They do not set up or state différent causes of action. They 
go to the relief that should be given if the main cause of action at- 
tempted to be set up is sustained. If this cause of action cannot be 
sustained on the allégations of the bill, then the whole bill fails. No 
cause of action is stated against Ella Poster Young. The only propriety 
and necessity for making her a party are that she is the patentée, com- 
plainant in the suit in "which Lefkowitz was enjoined, and may hâve 
some interest in the patent. The question or questions over the contract 
or agreement is, there being no necessary diversity of citizenship, sole- 
ly cognizable by the state courts. This is settled by the following cases : 
Hxcelsior W. P. Co. v. Pacific Bridge Co., 185 U. S. 283, 28-5, 286, 
287, 22 Sup. Ct. 681, 46 L. Ed. 910; Pratt v. Paris Gaslight & Coke 
Co., 168 U. S. 255, 257, 259, 18 Sup. Ct. 62, 42 L. Ed. 458; Hartell v. 
Tilghman, 99 U. S. 547, 25 L. Ed. 357 ; Standard D. Mfg. Co. v. Na- 
tional Tooth Co. (C. C.) 95 Fed. 291, 293, 294. The complainants may 
sue in the state court to reform or to compel a renewal of this license 
agreement. Should that relief be granted, then no action for infringe- 
ment of the patent could be maintained, and until such a suit, if 
brought, is decided, this court would doubtless stay ail contempt pro- 
ceedings and ail suits for infringement of the patent; or, possibly, if 
Complainants continue to use and an infringement suit is brought, this 
court might hold that, under the license agreement as in fact made, 
the complainants hère are operating under a valid license. 

The whole gravamen of this bill rests upon the force and effect 
of the license agreement between the complainants and the défend- 
ant Company, and their rights under it. That agreement contains 
the conditions stated as to renewal. It does not contain the alleged 
"assurance" that no advantage would be taken by défendant com- 
pany of its reserved right to refuse a renewal on giving notice ôf 
its purpose so to do. The main and controlling question is, was 
such "assurance" given by the défendant company, is it à part of 
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the license agreement, and, if so, is it valid and binding? If so, 
then complainants are entitled to a renewal of the license, and a 
court of equity having jurisdiction of the subject-matter may com- 
pel such renewal. But that question in no sensé involves the valid- 
ity, construction, or enforcement of the patent laws, or of any law 
of the United States, or the validity of the patent. If the complain- 
ants had brought suit in the state court to compel a renewal of the 
license, alleging sufficient facts to show them entitled to the relief, 
and proceedings to punish for contempt of the decree of injunction 
referred to had been instituted, or suits for infringement had been 
commenced or even threatened during the pending of such action 
in the state court, then the jurisdiction of this court to enjoin and 
restrain such a proceeding or such suits until the détermination of 
such suit in the state court might properly be invoked, if necessary. 
However, with such a suit pending in the state court I think that 
court would hâve ample power to enjoin the défendant company 
from bringing any such contempt proceedings in the United States 
court, or any infringement suits therein. That court could not, 
and would not, enjoin the United States courts, but it could restrain 
or control the action of the défendant company. In no event, can 
the complainants draw to this court or confer upon it jurisdiction 
to settle the rights of the parties, both being résidents and citizens 
of the state of New York, under the contract or agreement in ques- 
tion, by also praying relief enjoining the feared action of défendants 
hère in bringing suits, etc., pending the détermination of the main 
and vital question of which this court bas no jurisdiction. 
The complainants expressly allège in the bill of complaint : 

"That your orators are advised and beJieve that said letters patent No. 
638,540 are invalid and void In spite of the f act that sald patent has f requent- 
ly been sustained by différent fédéral courts, and your orators allège that in 
the cases heretofore litlgated In whlch the validity of said patent was sus- 
tained the défendants respectively did not set forth the entire state of the 
prîor art, and that therefore, the decrees heretofore obtained sustaining said 
patent were based upon an Insufflcient disclosure of said prier art, and, had 
the several courts been fully infortned as to sald prior art at the time of said 
décisions, the said decrees would not hâve been granted, but, on the contrary, 
sald patent would hâve been deelared Invalld. And your orators are ad- 
vised and believe, and therefore allège, that they bave a complète and perfect 
défense against the validity of said patent, and on tlie question of infringe- 
ment, provided they are permitted to présent the same in due course to the 
attention of the court" 

It seems clear, under this averment, that complainant, Brody, 
will hâve a good and perfect défense to any action for infringement 
of the patent brought against him, as he was not a party to the 
former decree. If Lefkowitz is bound thereby, as he is, he allèges 
no discovery of new évidence, and no fraud or deceit practiced up- 
on him in the suit by Mrs. Young, and no ground for vacating, sus- 
pending, or modifying that decree, except that, as he is entitled to 
an extension of the license under which he is operating pending the 
détermination of that question, he should not be punished for con- 
tempt or subjected to a new action. As stated, such relief is inci- 
dental to the other, and this court with power over its own decrees 
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can either on motion in infringement suits if brought, or, in a suit 
to restrain such action, grant temporary or permanent relief if oc- 
casion demands. If Lefkowitz seeks to retry the validity of the 
patent, he should file a supplemental bill, or a bill in the nature of a 
bill of review containing proper allégations. As stated, it cannot 
be done in this action. If it be asserted that such is the object and 
purpose of this suit, then no cause of action is set out. 
By statute it is provided : 

"The Circuit Courts shall hâve original jurisdiction as foOows: • * * 
ÎNiiith, of ail suits at law or in equity arising under the patent or copyright 
laws of the United States." 

And again: 

"The jurisdiction vested In the courts of the United States in the cases 
and proceedings hereinafter mentioned, shall be exclusive of the courts of the 
several states: * * * Fifth, of ail cases arising under the patent right or 
copyright laws of the United States." 

See 1 U. S. Comp. St. 1901, pp. 503, 504, 577, 578. 

The act to détermine the jurisdiction of Circuit Courts of the 
United States, etc. (Act March 3, 1875, c. 137, 18 Stat. 470 [U. S. 
Comp. St. 1901, pp. 507, 508]), provides: 

"That the Circuit Courts of the United States shall hâve original cogni- 
zance, concurrent with the courts of the several states of ail suits of a civil 
nature, at commou law or in equity, where the matter in dispute exceeds. 
exclusive of interest and costs, the sum or value of two thousand dollars, and 
arising under the Constitution or laws of the United States * ♦ * or In 
which there shall be a controversy between citlzens of différent states, in 
which the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value aforesaid," etc. 

It is évident that the "matter in dispute" or question must arise 
under the Constitution or laws of the United States or between 
citizens of différent states and exceed the sum or value of two thou- 
sand dollars, or arise under the patent laws of the United States. 

Clearly this case does not arise under the Constitution or any 
law of the United States, unless it be the patent laws. We hâve no 
law of the United States regulating the making or granting or va- 
lidity of licenses for the use, etc., of patented inventions of which I 
am aware. It is well settled that this case does not arise under the 
patent laws of the United States. Dale Tile Mfg. Co. v. Hyatt, 135 
U. S. 46, 52, 53, 8 Sup. Ct. 756, 31 L. Ed. 683 ; Wade v. Lawder, 
165 U. S. 624, 627, 17 Sup. Ct. 435, 41 L. Ed. 851; Marsh v. 
Nichols, Shepard & Co., 140 U. S. 344, 355, 356, 11 Sup. Ct. 798, 
35 L. Ed. 413 ; Wilson v. Sanford, 10 How. (U. S.) 99, 13 L. Ed. 
344 ; Hartell v. Tilghman, 99 U. S. 647, 25 L. Ed. 357 ; Standard 
Dental Mfg. Co. v. National Tooth Co. (C. C.) 95 Fed. 391, 293, 
294; Pratt v. Paris Gaslight & Coke Co., 168 U. S. 255, 260, 18 
Sup. Ct. 62, 42 L. Ed. 458 ; Albright v. Teas, 106 U. S. 613, 617, 
618, 1 Sup. Ct. 550, 37 L. Ed. 395 ; Walker on Patents (4th Ed.) § 
388, p. 338. In Standard Dental Mfg. Co. v. National Tooth Co., 
supra, the complainant sought to hâve a patent license declared for- 
feited for nonperformance of conditions as of a prior date and in- 
fring^ement of the patent declared, and to recover damages for such 
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allegcd infringcment. Ali tlie parties resided in the state of Penn- 
sylvania. Gray, Circuit Judge, held that the action could not be 
maintained for want of jurisdiction, as the main cause of action was 
to déclare forfeited the license agreement ; that the proper course 
was to sue in the state court to hâve the forfeiture declared, and 
then, if successful, sue for infringcment of the patent. 
In Dale Tile Mfg. Co. v. Hyatt, supra, the court held: 

"An action vipon an agreement In writlng, by wblcli. In considération of a 
lieense from the patentée to make and sell tlie invention, the licensee acknowl- 
edges the validity of the patent, stipulâtes that the patentée may obtain re- 
issues thereof, and promises to pay certain royalties so long as the patent 
shall not hâve been adjudged invalid, is not a case arising under the patent 
laws of the United States, and is within the jurisdiction of the state courts." 

In Wade v. Lawder, Supra, the court held : 

"The gênerai rule .is that 'vvhere a suit is brought on a contract of whicli a 
patent is the subject-matter, either to enforce such contract or to annul it, 
the case arises on the contract, or out of the contract, and not under the pat- 
ent laws." Dale Tile Manufacturing Co. v. Hyatt, 125 U. S. 40, 8 Sup. Ct. 
7,ô6, 31 L. Ed. 683, and cases cited ; Wood Mowing Machine Co. v. Skinner. 
139 U. S. 293, 11 Sup. Ct. 528. 35 L. Ed. 193; Ex parte Ingalls, Petitioner, 139 
U. S. 548, 11 Sup. Ct. &52, 85 U Ed. 266; Marsh v. Nichols, Shepard & Ce, 140 
U. S. 344, 11 Sup. Ct. T98, 35 L. Ed. 413." 

In Marsh v. Nichols, Shepard & Co., the syllabus is as follows : 

"A bill in equity In a state court, witb jurisdiction over the parties, brought 
to enforce the spécifie performance of a contract vehereby au inventer who, 
havlng taken out letters patent for his invention, agreed to trausfer an in- 
terest therein to the plalntilï, and prcjceedings thereunder involving no ques- 
tion a,rising under the patent laws of the United States, and not questioning 
the validity of the patent, or consldering its construction, or the patentabilit.y 
of the device, relate to subjects within the jurisdiction of that court ; and its 
decree thereon ralses no fédéral question for considération hère." 

In giving the opinion of the court Mr. Chief Justice FuUer said : 

"In this case the state court did not décide any question arising under the 
patent laws, nor did the judgment require, to sustain it, any such décision. 
Neither the validity pf the patent nor its construction, nor the patentability 
of the device was Ijrought under considération, even collaterally. In the lan- 
guage of Mr. Chief Justice Taney (Wilson v. Sandford, 10 How. 99, ICI, 13 
L. Ed. 344), the dispute 'does not arise under any act of Congress ; nor does 
the décision dépend upon the construction of any law in relation to patents. 
It arises out of the contract stated in the bill ; and there is no act of Con- 
gress providing for or regulàting contracts of this kind. The rights of the 
parties dépend altogether upon common lav? and equity princlples.' * * * 
Thus in Brown v. Shannon, 20 How. 55, 15 L». Ed. 826, it was decided that 
a bill In equity In the Circuit Court of the United States by the owner of let- 
ters patent to enforce a contract for the use of the patent, and in Wilson v. 
Sandford, 10 How. 99, 13 L. Ed. 344, to set aslde such a contract because the 
défendant had not complied wlth its terms, was not within the acts of Con- 
gress by which an appeal to this court was allowable in cases arising under 
the patent laws, without regard, to the value of the matter in controversy." 

In Pratt v. taris Gaslight & Coke Co., supra, the syllabus is as fol- 
lows: 

"To constitute an action one arising under the patent-right laws of the 
United States, the plaintiff nluSt set up some right, tltle or interest under 
, the patent laws, or, at least, make it appear that some right or privilège un- 
der those laws will be def eated . by one construction, or sustained by the op- 
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posite consti'iiction of tliese laws. When a state court bas Jurisdiction both 
of tlic parties and the subjoct-matter as set forth in the déclaration, it can- 
not be Dusted of such jurisdiction by tlie fact that, incidentally to bis défense, 
the défendant claims the invalidity of a certain patent." 

In giving the opinion, the court said: 

"While the question bas never arisen in this court in the exact form prc- 
sented in this case, \ve liave repeatedly lield that tlie fédéral courts bave no 
right, irrespective of citizenship, to entertain suits for the aniouut of an 
agreed lieense or royalty, or for the spécifie exécution of a coutract for the 
use of a patent, or of other suits wherc a subsisting contract is sbown goverii- 
ing the rights of the party in the use of an invention, and tbat such suits not 
only may, but must, be brought in the state courts." 

See, also, the language of the court on pages 260, 361 of 168 U. S., 
page 63 of 18 Sup. Ct. (42 I,. Ed. 458). 

In Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 185 U. S. 383, 
33 Sup. Ct. 681, 46 L. Ed. 910, it was held: 

"If a bill be brought to enforce or set aside a contract, though such contract 
be connected with a patent, it is not a suit under the patent laws, and tbo 
jurisdiction of the Circuit Court can only be niaintained u])oi) the ground of 
diversity of citizenship. Although the bill be an ordinary bill for the infringe- 
ment of a patent, of which the Circuit Court would liave jurisrtiction, if the 
auswer show tbat it is really a suit ujxjn a contract, the court sbould dismiss 
the bill." 

In view of the statutes and of thèse and other décisions, I must hold : 
(1) That the gravamen of this complaint is a breach of the Hcense agree- 
ment by défendant company in refusing to renew the same; that the 
reUef sought is the renewal of such lieense agreement, and incidentally 
an injunction restraining contempt proceedings on the decree heretofore 
rendered against Lefkowitz at the suit of Ella Foster Young and suits 
by défendants against complainants for the infringement of the let- 
ters patent referred to until it shall be détermined whether or not com- 
plainants are entitled to a renewal of the lieense. (2) That, so re- 
garded, there is not necessary diversity of citizenship to give jurisdic- 
tion, and that the case is not one arising under the Constitution and 
laws of the United States or the patent laws of the United States, and 
that the suit must be dismissed for that reason. (3) That the complain- 
ants are not entitled to maintain an action to hâve the letters patent de- 
clared invalid, and no cause of action entitling them to such relief is 
stated. (4) That regarding this as an action purely to set aside, vacate, 
or modify the former decree of this court adjudging the validity of 
the patent and enjoining Lefkowitz from infringing same no cause of 
action is stated. (5) That treating this as an action to compel a re- 
newal of the lieense agreement, and assuming jurisdiction in this court, 
no cause of action is stated, as it is not alleged that the défendant 
company promised or agreed at the time of the exécution and as a part 
of the lieense agreement that it would not avail itself of the provision 
inserted in the agreement, to the effect that a renewal should not be 
granted if it gave notice to that effect on or before February 1, 1908. 
It is claimed that by the gênerai appearance ail questions of jurisdic- 
tion are waived. It is not necessary to say that jurisdiction of the sub- 
ject-matter of this controversy cannot be conferred on this court by 
consent. That question is always before the court which may itself 
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raise it and dismiss accordingly. See Défiance Water Co. v. Défiance, 
191 U. S. 184, 24 Sup. Ct. 63, 48 L. Ed. 140, where it is held: 

"The fundamental question of jurisdiction, flrst, of this court, and then of 
tlie court from which the record cornes, présents itself on every writ of errer 
iind appeal, and must be answered by the court whether propounded by coun- 
8el or not. When a suit does not really and substantially involve a dispute or 
controversy as to the effiect or construction of the Constitution or lavps of the 
United States upon the détermination of whlch the resuit dépends, it is not a 
suit arising under the Constitution or laws ; and it must appear On the rec- 
ord, by a statement in légal and logical form, such as is required in good 
pleading, that the suit is one which does really and substantially involve a dis- 
pute or controversy as to a right vk-hich dépends on the construction of the 
Constitution or some law or treaty of the United States before jurisdiction can 
be maintalned on that ground." 

See, also, Int. C. Co. v. Gibney, 160 U. S. 217, 219, 16 Sup. Ct. 273, 
40 L. Ed. 401. 

The demurrer is therefore sustained, with costs. 



PHIFrs V. ORBGON R. & NAVIGATION CO. 

(Circuit Court, E. D. Washington, B. D.) 

No. 1,244. 

Railroads— Use or Tback bt Pkdesteians— Company's Liabilitt foe In- 
juries. 

One vvho, without objecting, knowingly, for a long time, permits the 
public to use his premises for the purpose of traveling across the same 
upon a well-established path cannot, without givlng notice, ïender the 
same unsaf e to the injury of those who hâve used such highway and hâve 
no notice of the ehangeid condition without responding in damages for 
resulting injury. And where for 15 years the public used a railroad track 
in a clty as a public walk with the railroad company's knowledge and 
permission and at its invitation, and plaintiff had so used it ; and the track 
had been maintalned in a safe condition for pedestrians; and on or about 
the day of plaintifC's injury the company removed earth from between 
the cross-ties and removed some of them, leaving the others fastened to 
the rails, thereby creating a dangerous excavation, which was left un- 
guarded and unprotected In the nighttime and witliout llghts, notice, or 
any warning to prevent those passing along from falling therein, and 
plaintiff in crossing the track, as he was accustomed to do in going and 
returning from hls work, fell Into the pitfall and was Injured — it shows a 
cause of action in his favor against the company. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 41, Railroads, §§ 1228- 
1230.] 

O. C. Moore, for plaintiff. 

W. W. Cotton, Samuel R. Stern, and Snow & McCamant, for de- 
fendant. 

WHITSON, District Judge. Défendant bas demurred to tbe com- 
plaint upon two grounds. First. That the statute of limitations bas 
barred tbe action, tbe same not having been commenced within two 
years. Upon the autbority of Robinson v. Baltimore, etc., Mining Co., 
2e Wash. 484, 67 Pac. 274, it must be held that the position is not well 
taken. Second. That the complaint does not state facts suiïicient to- 
constitute a cause of action. 
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It is alleged that the défendant had maintained for 15 years prior 
to August, 1903, a certain railroad track within the corporate limits 
of the city of Spokane, upon premises particularly described ; that this 
track afforded the most direct route for pedestrians passing between a 
large résidence district and the business portion of the city, and that 
persons passing back and forth had, for 15 years, openly, notoriously, 
and continuously, at ail hours of the day and night, traveled upon and 
walked along the same as a public walk or highway, and that the 
plaintiff had so used it, in common with the public generally, for a long 
time prior to that date; that défendant, although fuUy advised, never 
objected, but on the contrary permitted and invited its use; that the 
track had been maintained in a safe condition so that passing pedes- 
trians would encounter no danger; that nevertheless, on or about the 
date aforesaid, the défendant, through its servants and agents, removed 
the earth from between and beneath a considérable number of the 
cross-ties, and removed some of the ties, leaving others fastened and 
clinging to the rails, thereby creating a dangerous excavation or pit- 
fall, which was left unguarded and unprotected in the nighttime, and 
without lights, notice, or warning of any kind to prevent those pass- 
ing along from falling therein; that the plaintiff in crossing said 
track, as he was accustomed to do in going to and returning from his 
work, fell into this pitfall and was injured. 

Undoubtedly one who invites the public to corne to his place of 
business owes a higher duty to persons entering upon his premises 
than one who silently acquiesces in travel across the same by failure 
to object; but the view founded in natural justice, which seems to 
hâve the approval of many authorities, is that one who knowingly, and 
for a long period of time, permits the public to use his premises with- 
out objection, for the purpose of traveling across the same upon a well- 
established and safe path or highway, cannot, without giving notice, 
render the same unsafe to the in jury of those who hâve used such 
highway, and hâve no notice of the changed condition, without respond- 
ing in damages for resulting injury. Illinois Central R. Co. v. Wal- 
drop, 72 S. W. 1117, 1118, 24 Ky. Law Rep. 2137 ; Matthews v. Sea- 
board Air Line Ry., 67 S. C. 499, 46 S. E. 338-339, 65 L. R. A. 286; 
Roonev v. Woolworth, 78 Conn. 167, 61 Atl. 366, 367 ; Burton v. West- 
ern A. R. Co, 98 Ga. 783, 25 S. E. 736 ; Etheredge v. Centralof Georgia 
Ry. Co, 122 Ga. 853, 50 S. E. 1003, 1004; Carskaddon v. Mills, 5 
Ind. App. 22, 31 N. E. 559, 560; Graves v. Thomas, 95 Ind. 361-364, 
48 Am. Rep. 727; Harriman v. Pittsburgh, C. & St. L. R. Co., 45 
Ohio St. 11, 12 N. E. 451-459, 4 Am. St. Rep. 507 ; Thompson on 
Négligence, § 1015. Bennett v. Railroad Co., 102 U. S. 577, 26 L. 
Ed. 235, and Union Pacific Railroad Co. v. McDonald, 152 U. S. 262, 
14 Sup. Ct. 619, 38 L. Ed. 434, cited by counsel, related to pàssen- 
gers, and are therefore not in point ; but in Railroad Co. v. Stout, 84 
U. S. 661, 21 L. Ed. 745, in referring to the rule applicable to tres- 
passers, it was said: 

"There are no doubt cases in which the contrary rule Is laid down. But 
we conceive the rule to be this: That while a railway company is not bound 
to the same degree of eare in regard to mère trespassers who are unlavvfully 
upon its premises that it owes to passengers conveyed by It, it is not exempt 
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froni responsibUity to such strangel's for injuries arlsing from its négligence 
or l'rom its tortious acts." 

It is true this , language was used in relation to the injury of an 
infant received while playing upon a turntable, and it cannot therefore 
be considered as a décision upon the identical question involved in 
this case; but by analogy the language throws some light upon the 
question. 

Attention has been called to the case of McConkey v. Oregon R. & 
Nav. Co., 35 Wash. 55, 76 Pac. 526, as sustaining the position of the 
défendant. As applied to the facts of this case that décision is open 
to construction. The court on page 62 ôf 35 Wash., page 529 of 76 
Pac, distinguishes Graves v. Thomas, 95 Ind. 361, 48 Am. Rep. 737, 
which certainly sustains the plaintiff's view, from the one before it. 
And the décision, fairly construed, would lead to the conclusion that 
in a case like the one at bar the holding would be for a liability upon 
the facts pleaded by the plaintifï. A brief quotation from the opinion 
will illustrate this suggestion: 

"In Graves v. Tliomas, 95 Ind. 301, 48 Am. Eep. 727, the public liad by per- 
mission fraveled on foot for years over an open city lot. It was beld that, 
upon maliing a cellar excav.«ition in the pathway, with a view to erectlng a 
building, it was the owner's duty to put up some guard or warning for pub- 
lie protection. The court based its décision upon the groUnd that, for a 
long period, the public using a nearby sidewalk had been permitted to use 
the path where the plaintiff fell as a part of the sidewallc. Knowiug that 
it had been for so long a tlme traveled as a sidewalk in a populous city, the 
defendant's conduct may well hâve been classified as wanton negleet." 

While it is true that the authorities are in conflict, the better reason- 
ed cases, aiid those based upon sound principle, support the theory 
upon which the complaint ^\^as framed. 

The demurrer will therefore be overruled. 



FLANDERS v. CANADA, A. & P. S. S. CO. 

.(Circuit Court, D. Mafeachusetts. February 18, 1908.) 

No. 197. 

Actions— SpuTTiNa Causes of Action— Contuact of Employment— I'eriou 
— SucoEsspuL Actions. 

Plaintiflf was employed by défendant for flve years from May 1, 1904, 
at a salary of $3,000 a year, payable monthly, and on December 1, 1904, 
was discharged. On Deeeïiiber 28, 1904, plaintiff sued for breach of cou- 
tract; tbo writ alleging that the suit was for damages sustained "to the 
date of this writ," and also up to the date of the trial of the action, with- 
out préjudice to plaintiff's right to bring subséquent suit or suits for 
damages accruing after the trial. ïhe déclaration pleaded performance 
and an offer to pertorm, and a readiness to perf qrm up to and including 
tlie time the déclaration wng filed ; an(J during tlie trial counsel for both 
parties agreed that, if plaintiff was entïtled to recover, be should recover, 
up to the date of the trial, $o,08.j.61. Flaintifï recovered such judgment, 
which was satisfied, after whicli plaintiff continued to ofCer bis services 
to défendant, whieli were refused, wlien plaintiff brought auotlior suit on 
July 24, 1900, for the subséquent damages sustained. Ilchl, that plain- 
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tiff's cause of action was uot so elosely indivisible tliat tlie parties could 
not treat it as divisible, and that défendant, by conseiiting tbat the flrst 
action should be treated only for the recovery of damag(-s up to the time 
of the trial, was thereafter estopped to object that plaiutlfC was not en- 
tltled to recover damages subsequently sustained. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 1, Action, § 017.] 

George W. Anderson and Edward H. Ruby, for plaintifï. 
Robert M. Morse and William M. Richardson, for défendant. 

LOWElvIv, Circuit Judge. On April 28, 1904, the plaintifï entered 
into a certain contract with the défendant, whereby the latter agreed to 
employ the former as gênerai agent for a term of fîve years from May 
1, 1904, at a salary of $3,000 a year, payable upon the first business 
day of each month. On May 1, 1904, the plaintiff accordingly entered 
the defendant's service. On or about December 1, 1904, the défendant 
informed the plaintifï that his services would not be required after De- 
cember 1, 1904. 

On December 28, 1904, the plaintiff brought an action of contract 
against the défendant. The writ set out that the plaintiff "brings 
this suit to recover such damages as he has sustained to the date of 
this writ, and also such damages as he may sustain up to the date of 
the trial of this action, but without préjudice to his right to bring 
subséquent suit or suits for damages accru ing after the trial of this 
cause." The déclaration set out the contract, and proceeded as fol- 
lows : 

"And the plaintiff further says that he entered npoii his eniployment un- 
der said agreement, and duly discliarged ail the duties thereof until the 
Ist day of December, 1004, and altliougb he has ever since been. and stil! 
is, ready and willing, and on said last-named day duly offerert. to perforai 
ail the conditions of said agreement upon bis part to l)e porfornied, the dé- 
fendant has refused, and still refuses, to allow him to do so, or to i^ay bim 
therefor, as défendant says, to his great damage." 

The defendant's answer contained a gênerai déniai. It further set 
up that the contract was executed without authority, and that it was 
obtained by the plaintiff's fraud. At the trial in the Circuit Court the 
judge ruled as matter of law that the defendant's agent who made the 
contract was duly authorized thereto. He left to the jury the question 
of the plaintiff's fraud, and the jury found for the plaintiff. By agree- 
ment of counsel the court stated to the jury the amount of damages to 
be assessed, provided that the jury should find a verdict for the plain- 
tiff. This amount was the salary at the contract rate from December 
1, 1904, to the date of the verdict, November 22, 1903, viz., $3,085.61. 
At that time the judge instructed the jury as foUows : 

"If the défendant does not satisfy you that this contract is vitiated by 
fraud, then you will consider the question of damages. Upon tbat there 
is no serious controversy. The amount has been agreed upon, I understand, 
between couusel, in order to save ail possible trouble ; and, as they may 
entirely properly do, counsel havo agreed that the plaintilf is entitled to 
recover. If he reeovers at ail, a certain sum, which will consist of the wages 
they did not pay him, of his salary up to this time, and interest, and coun- 
selhave computed the interest, so you will not be troubled with doing over 
the figures." 
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Thereafter counsel for the plaintiiï said in the présence of the court 
and of counsel for the défendant : 

"I understand we hâve agreed that, if entitled to recover on the theory 
that the contract is valid, principal and interest to to-day would make a 
verdict of $3,083.61." 

There was a short discussion concerning a minor item of $73.49, 
which was finally agreed by counsel on both sides to be due in any case. 
After reaching an agreement upon this point, counsel for the plaintiff 
said: 

"I hâve figured it hère, so that the jury will be relleved from any flguring. 
If the contract is valid, we are entitled to $3,085.61; if it Is invalid by 
reason of fraud, wè are entitled to $73.49." 

To ail this counsel for the défendant made no objection and said 
nothing. After an unsuccessful prosecution of a writ of error to the 
Circuit Court of Appeals, judgment for the plaintiff was entered on 
the mandate June 19, 1906, and was duly satisfied. At sundry times be- 
tvifeen December 1, 1904, and July 10, 1906, the plaintiff' had offered 
himself to the défendant to carry out the contract ; but the défendant 
refused to accept his services. After the satisfaction of the judgment 
the plaintiff renewed his offer, at first informally, and later by formai 
letter dated July 10, 1906. In this letter the plaintiff threatened suit 
if his demands were not agreed to. The défendant made formai re- 
fusai, and the plaintiff brought the présent action July 34, 1906. The 
writ and déclaration are identical with those in the first suit. 

The case is before the court sitting without a jury upon an agreed 
statement of facts. The défendant, by its answer, has set up the judg- 
ment in the former suit, and the court has hère to décide only this ques- 
tion: Is the plaintiff barred from his recovery in this suit by reason 
of his recovery in the earlier suit ? 

The défendant contends that the plaintiff had but one cause of action 
for the breach of the contract alleged in the first déclaration, and al- 
leged again in the déclaration now before the court; that it was im- 
possible to divide this cause of action between two suits; and that, 
however plaintiff and défendant may hâve agreed to the contrary, a 
recovery in the first suit necessarily exhausts the plaintiff's remedy. 

Whatever may be the précise nature of the plaintiff's cause of ac- 
tion (and he contends that his first suit was for wages, rather than for 
a breach of contract), yet I cannot think that this cause of action is so 
clearly indivisible that plaintiff and défendant cannot between them 
agrée to treat it as divisible. If this be true, the defendant's action 
throughout the first suit is équivalent to a waiver of its right to object 
to the maintenance of this suit. It therein denied that it owed the de- 
fendant any money, and it agreed with the plaintiff that, if it owed the 
plaintiff any money whatsoever, the verdict should be entered for a 
sum fixed, so as to cover compensation up to the time of verdict, and 
no more. This the défendant did with knowledge of the language of 
the plaintiff's writ and déclaration. Under thèse circumstances, it 
appears to me that the défendant led the plaintiff to rely upon a right 
to bring another suit, which right was assumed by both parties to exist. 

There will be judgment for the plaintiff for $8,000, the payment of 
which will satisfy ail the plaintiff's claims arising under the contract. 
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MORBEAU GAS FIXTURE CO. v. COX. 

(Circuit Court, W. D. Washington, N. D. April 14, 1908.) 

No. 1,411. 

HUSBAND AND WlFE— PaETNERSUIP— LlABILITY OF WlFE AS PaRTNEE. 

Défendant, a married woman, sisned articles of partnersbip witli an- 
other in a business previously establislied and conducted by sucii otlier 
and her husband. Tlae interest in the business was in £act her lius- 
band's, and she invested no capital in It, and toolc no part in its manage- 
ment. The firm was aftervvard dissolved, and sbe signed another agree- 
nient, as purehaser of the partner's interest, to assume and pay tiie part- 
nership debts. Held, that a créditer of the firm, who dealt with it as 
one in which her husband was the partner, with no linowledge that she 
had or professed to bave any interest in it, could not recover from her 
after the banliruptcy of her husband, especially in view of the laws of the 
State, which gave her husband control of the communlty Personal proper- 
ty, under which she could not practically become a partner without in- 
vestlng her separate property in the business. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Husband and 
Wife, § 373.] 

At Law. Action against a married woman for the collection of 
nioney due from a fîrm of which the défendant is alleged to hâve been 
a member. Findings and judgment for the défendant. 

Peters & Powell, for plaintiff. 
Shank ,& Smith, for défendant. 

HANFORD, District Judge. On the trial of this action, after both 
parties had concluded the introduction of évidence, a motion was 
made by each party for an instructed verdict, and, it then appearing 
to the court that the case must be decided on questions of law, the 
jury was discharged and the case taken under advisement. 

The action is against a married woman for the collection of a debt 
contracted in the conduct of a retail mercantile business, which at the 
time was carried on by James S. Calderwood and the defendant's 
husband, under the firm name of Cox & Calderwood. The business 
was started without any formai organization of a partnership, and aft- 
er it had been going for a time written articles were signed by Cald- 
erwood and the défendant, whereby they declared themselves to be 
partners. The défendant did not at any time invest any money in the 
business, nor did she, either before or after signing the articles, par- 
ticipate personally in the conduct of the business ; but her husband 
was, at ail times while the concern was going, active in the manage- 
ment as a partner or proprietor, and the plaintiff extended crédit, in 
the belief that he was the responsible man in the business. Calder- 
wood severed his connection with the firm while it was in debt, and 
at the time of doing so he required the défendant to sign a document 
which purports to be an agreement to purchase his interest in the busi- 
ness and to assume and pay ail the firm debts. She also signed a no- 
tice, which was published in a newspaper, announcing that she assum- 
ed responsibility for the firm's debts. The defendant's husband was 
left in fuli possession as sole manager of the business, and, being un- 
able to pay the debts, he became a voluntary bankrupt. Ail the com- 
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munity property ot himself and wife, including the merchandise, store 
fixtures, and everything else pertaining to the business of Cox & Cald- 
erwood, was surrendered, and in due course of procédure he was 
granted a discharge from ail his liabilities. The plaintiff, with fuU 
icnowledge of the writings signed by the défendant above mentioned, 
appeared in the bankruptcy proceedings and proved its daim, on which 
a dividend was paid; and, after having received ail that could be ob- 
tained from that source, this suit was brought to collect the balance of 
the debt, on the assumption that the défendant is legally liable on two 
grounds, viz.: (a) As an original principal debtor,.by reason of hav- 
ing signed the articles of copartnership. _(b) As successor of the firm 
of Cox & Calderwood, by reasort of having signed the agreement to 
pay the debts of the firm. 

The évidence proves that the several documents were signed by the 
défendant in compliance with requests made by her husband and Cald- 
erwood. The partnership agreement was a sham, intended to cover 
Mr. Cox's interest in the business, under the supposition that it would 
constitute a légal barrier to the levying of an exécution on firm prop- 
erty for his Personal debt. It eff ected no actual change in the rela- 
tionship of the parties, or the rights of either, because they knew that 
there was no considération to give it légal vitality and they intention- 
ally ignored it. Neither the parties nor creditors were deceived. No 
person relied upon it in any transaction whatever. Therefore it creat- 
ed no estoppel, and it is void for the additional reason that the stat- 
utes of this state afl^ecting the property rights of married persons 
make it impracticable for a married woman to become a member of a 
business copartnership, unless she makes a contribution to the firm's 
capital of money Which is her separate estate. Money and property 
acquired by married persons, except by gift, devise, or descent, is com- 
munity property, and to the husband is given the management and 
control of the community personal property. A husband's rights with 
respect to the community personal property are incompatible with the 
rights and obligations of a firm including his wife as a partner, for 
the reason that her proprietary interest, if not her separate property, 
would be legally under his control and management. Ballinger on 
Community Property, § 17, note 2. 

The second document which the défendant signed was a séquence 
of the articles of copartnership. Calderwood exacted it as part of the 
considération for relinquishment of his interest in the business, and 
the défendant signed it to accommodate her husband. She had no in- 
tention to supersede him in the control or responsibilities of the busi- 
ness. Liabilities might hâve attached in favor of creditors, if they had* 
acted on the faith of her déclarations; but the case must be decided 
according to the facts, and not controUed by mère possibilities, which 
did not become realities. The objéct intended to be accomplished by 
the writing was to abrogate the partnership agreement and to indem- 
nify Calderwood against possible daims founded upon it. By its 
terms, expressed in the writing, the defendant's promise is restricted 
to the payment of the debts due by that firm of Cox & Calderwood, of 
which she was a member; that is to say, a firm which never had an 
actual or légal existence, and which never contracted any debt. The 



THE POKANOKET. 383 

principle that Etrangers to a contraot, who are intendeci beneficiaries, 
inay adopt it and enforce it, is not available to support this action, be- 
cause the writing set up as a contract was not signed by the défendant 
for the plaintiff's benefit. 7 Am. & Eng. Enc. of Law (2d Ed.) 107 ; 
Sayward v. Dexter, Horton & Co., 72 Fed. 7G5, 19 C. C. A. 176. 

It is the opinion of the court that the défendant is not indebted to 
the plaintiff, and that she is entitled to hâve the action dismissed, with 
costs. I direct that findings in accordance with this opinion be pre- 
pared for my signature, on which a judgment will be entered. 



THE POKANOKET. 
(District Court, E. D. Virginia. x\pril 22, 1008.) 

SHIPPING— LOSS OF FEEIGHT— DELIVERY to VeSSEL— lilGIITERAGE. 

Where .çoods were delivered at a steamboat comiiaiiy's doelc for ship- 
ment, and it was tliereafter l'ound necessary to transport tlie goods to tlie 
steamer on a lighter, and they were damaged by tlie partial sinktng of 
the lighter before reaching the steamer, the steamer was liable for the 
loss. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 411.] 

In Admiralty. 

Benj. H. Marks and Thomas H. Willcox, for hbelant. 
Henry Bowden, for respondent. 

WADDIEL, District Judge. The libel in this case was fîled by the 
Norfolk Virginia Peanut Company to recover from the steamer Pok- 
anoket for 137 bags of peanuts vahied at $1,295.70, a part of a ship- 
ment of 275 bags intrusted by the hbelants to the owners of the 
Pokanoket for loading on said steamer, to be transported from the 
port of Petersburg to the port of Norfolk, Va. The facts are briefly 
thèse: The Petersburg, Newport News & Norfolk Steamboat Com- 
pany were the owners and operators of the respondent steamer, the 
Pokanoket, engaged in the carriage of passengers and freight upon the 
waters of the Appomattox, the James, and the Elizabeth rivers, be- 
tween Petersburg and Norfolk, and having duly solicited, through 
George B. Townsend, gênerai freight and passenger agent of said Com- 
pany and of said steamer, for the freight in question, on the 5th day of 
September, 1906, the 275 bags of peanuts were delivered at the wharf 
of said Company and of said steamer in Petersburg for shipment to 
Norfolk on the Pokanoket, and a bill of lading was issued therefor. 
On the evening of the delivery of the peanuts, the steamer Pokanoket 
could not reach the harbor of Petersburg by reason of a freshet which 
caused a sand bar to form some quarter of a mile below the city. 
Whereupon a lighter was engaged by the steamboat company to place 
the steamer's freight, including the 275 bags of peanuts, on the Po- 
kanoket ; and the gênerai manager of the company and others of its 
employés were engaged in the navigation of the lighter, when it col- 
lided with an obstruction in the river, causing it to partially sink, dam- 
aging the peanuts, to recover for which this suit was instituted; the 
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peanuts being înjured to such an extent that most of them were not 
placed on board the Pokanoket. 

The défense interposed hère is not that the damage was not sus- 
tained, but that technically, upon the facts stated, the Pokanoket is not 
liable in admiralty, because of the failure to actually place the peanuts 
in question upon the vessel. This question has been frequently con- 
sidered by the courts, and seems well settled, especially so far as the 
courts of this circuit are concerned ; that is, that this technical défense 
will not avail to permit the respondent to escape Hability under circum- 
stances such as exist hère. This doctrine has been considered as set- 
tled since the case of Bulkley v. Cotton Co., 24 How. 386, 16 L. Ed. 
599. An early case on the subject in this circuit was that of Campbell, 
Wiley & Co. v. Barque Sunlight, 2 Hughes, 1, Fed. Cas. No. 3,368, 
a décision by judge Bryan of the District of South Carolina, subse- 
quently affirmed by Chief Justice Waite on circuit. In that case Judge 
Bryan said : 

"It is well-settled law that the réception of the goods by the master on 
hoard of the ship, or at a wharf or quay near the ship, for the purpose of 
carriage thereln, or by any person authorized by the owner or master so to 
receive them, blnds the ship to the safe carriage and delivery of the go«ds. 
See 1 Parsons on Shipping and Admiralty, p. 183, and authorities eited. There 
is no necessary physical connection between the cargo and the ship as a 
foundation upon which to rest this Hability. No well-founded distinction can 
he made as to the Hability of tlie owner and vessel between the case of the 
delivery of the goods into the hands of the master at the vpharf for transpor- 
tation on board of a particular ship in pursuance of the contract of affreight- 
ment, and the case as made after the loading of the goods upon the deck of 
the vessel ; the one a constructive, the other an aetual possession. We must 
look to the substance and good sensé of the transaction, to the contract as 
tjnderstood and intended by the parties." 

The case of Pearce v. The Thomas Newton (D. C.) 41 Fed. 106, a 
décision by Judge Seymour of the Eastern District of North Carolina, 
is to the same effect; and in the comparatively récent décision by 
Judge Morris of the Maryland District in Insurance Co. v. North Ger- 
man Lloyd Co. (D. C.) 106 Fed. 973, is a full discussion of the sub- 
ject; the court saying: 

"Since the case of Bulkley v. Cotton Co., 24 How. 384, 16 L,. Ed. 599, it has 
heen conceded under circumstances such as are presented in this case — that 
is to say, where the contract is to carry goods from one port to another, and 
they cannot be loaded imm,ediately on the vessel which Is preparing for the 
voyage, and lighters are sent by the vessel to bring the goods from the ware- 
house to the ship — that, for the purpose of that servic-e, the llghter is the 
substitute of the ship, and that the goods are in fact, therefore, dellvered into 
the custody and care of the ship and her ownerg from the time that they are 
placed on the lighter. And for the pnrposes of this case, I shall take It that 
the bill of lading which was intended to be the contract for the carriage was 
applicable to thèse goods, and determined the rights of the parties from the 
time that the corn was put upon the lighter." 

The case of The City of Alexandria (C. C.) 28 Fed. 203, decided by 
Judge Wallace of the Circuit Court of New York, upon an appeal in 
admiralty, also contains a full and interesting discussion of this doc- 
trine. 

The défense that the provisions of the Harter act would relieve from 
responsibility is not made in this case, the respondent's counsel con- 
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ceding tliat the same could not be maintaîned; but on that question 
référence may be had to the case of Insurance Co. v. North German 
Llovds (D. C.) 106 Fed. 973-975, and to Ralli v. N. Y. & T. S. S. Ce, 
154 Fed. 286, 287, 83 C. C. A. 290. 

It being manifest that the Hghter in this case was used as a sub- 
stitute for the Pokanoket in the matter of the transportation of the 
freight in question from the wharf to the steamer, then made fast in 
the river from the causes aforesaid, the biU of lading which was in- 
tended to be the contract for the carriage of the lost goods applies as 
well to the goods while on the hghter as if actuahy placed upon the 
Pokanoket ; and a decree may therefore be entered in favor of the hbel- 
ants for the amount claimed, in the hbel, with costs. 



THE SUN. 

(District Court, S. D. New York. April 20, 1908.) 

Salvage— Amount op Compensation— Assisting Disabled Steamsiiip to 
Port. 

ïhe océan steamsiiip Sun, on a voyage from Philadelphia to an Euglisli 
port, laden with oil, brolte her rudder stock under water, and was unable 
to make any effective repairs. After drif ting about for IS days, endeavor- 
Ing to steer by tbe wind, she signaled for and obtained tlie assistance of 
the British steamer Norwood, a smaller vessel bound for France. The 
seheme adopted was for the Sun to proceed under her own steam witli 
the Norwood towing behind to aet in some measure as a rudder, and in 
this manner they proceeded to New York, the Norwood losing about six 
days' time. She was of the value of from $60,000 to $70.000, while the 
Sun, which had jettisoned about one-third of her cargo, was with the 
remainder worth upwards of ,?500,000. The Sun was a new and strong 
vessel, and while in péril It was not imminently extrême. Held, that the 
Norwood was not entitled to as large an award as though she had been 
under the risks and responsibility of towing, and that under ail the cir- 
cumstances, having been subjected to no périls, except those of ordinary 
navigation, she was entitled to a salvage award of .$13,500 and in addi- 
tion the extra expenses incurred. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 70, 71. 

Awards in fédéral courts, see notes to The Lamington, 30 C. 0. A. 280.] 

In AdmiraUy. Suit for salvage. 

The American steamshlp Sun, built in 1907, about 400 feet long and 3,501 
tons net register, left Philadelphia in February, 1908, bound for Avonmouth, 
Eng., with a cargo of 2,274,000 gallons of petroleum. On February 18th, 
&t 7 p. m., the vessel's rudder stoclc broke completely in two. The fracture 
was something over two feet under water, and there was no ring or eye on the 
Tudder nearer the water surface than about 16 feet. The rudder therefore 
hung, swinging from side to side by the action of the waves, useless for pur- 
poses of steering, and unusually difficult of control by temporary tiller or rope 
lashing. From the ISth to the 23d of February the crew of the Sun used 
every effort to secure and control the rudder, and in so doing expended with 
entire unsuccess a very large quautity of ropes, wlres, and other gear. On 
the 23d the vessel, after having moved to the southward and eastward, had 
corne back northward and westward to approximately the place at which she 
broke down, which was in the path of vessels bound from New York or Phila- 
delphia to English Channel and North Sea ports. She was then for the first 
time spoken by a passing vessel (the German tanker Phœbus), and declined 
that vessel's proifered assistance. The Sun was new and staunch, and ap- 
proximately one-third of her cargo had been jettisoned, partly for the pur- 
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pose of permlttîng a better examination of the brokeii rucMer stock, and partly 
to increase the vessel's f reeboard as she rolled In the heavy sea. It was f ound 
that the practically rudderless vessel would steer by the wind, and, tlie direc- 
tion of the wind being favorable for the manœuvre, the eaptain endeavored to 
get within slgnaling distance of the Nova Scotia coast. His course was there- 
fore directed generally speaking northward and westward, untll on Febru- 
ary 2Cth he was within about a hundred miles of Nova Scotia. Being tlien 
on tlie banks and in soundings. he encountered a "heavy falliug baromoter. a 
southeasterly wind, and ail indications of a heavy storm from tlie soutlieast- 
ward approachlng. So I left tlie Banks where 1 could not stay during a gale 
without being in inimodiate danger of losing the sliip entirely on the coast 
there. I steamed to the southward again, wliicb 1 could do in the teeth of the 
gale, being able to go up close to the wind." The wind continuing in the 
main from the southeast, the Sun proceeded in a gênerai southwesterly di- 
rection, until on March Ist she was agaih directly in the path of trafïic be- 
tween Xew York and English Channel ports, and her master concluded that 
further efforts to rig a jury rudder or to navigate without assistance were 
both useless and dangerous. IXu'ing the night of March 1-2 a steamer was 
sighted bound west, and unsuccessful effort niade to attract attention. At 
11:30 a. m. on March 2d the British steamer Norwood, 290 feet long and 1,465 
tons net register, bound from New York for Bordeaux, with a small cargo of 
gênerai merchandise, was encountered. The Sun at that tlme was flying sig- 
nais stating that she was disabled and wanted assistance. 

The Sun is much the larger ancî more powerful vessel. Her engines were 
unimpaired, and after a conférence between the masters of the two snips it 
was decided that the Norwood should tow behind the Sun, and act as a spe- 
cies of rudder for the latter vessel. This arrangement was perfected (after 
one failure) by the evening of March 2d. The material used in efCecting junc- 
tlon belonged to the Sun, except that certain hawsers of the Norwood's were 
used to prevent chafing auJ assist fasteuing on board the latter vessel ; and 
ail the boat work necessary In passing Unes was done by the Sun's crew. 
At the time this arrangement with the Norwood was completed the vessels 
were approximately 390 knotg from Sandy Hook. During ail the tlme that 
the Sun had been practically rudderless, the weather had been heavy, and she 
had lived through at least three distinct gales. Her log shows she had begun 
to leak, but not dangerously. Considering the région where she broke down 
and through which she steamed after her disaster, she met singularly l'ew 
vessels, but by the Ist of March, when she concluded to ask for assistance, she 
was in a comparatlvely crowded portion of tlie high seas, and was reasonably 
certain to be seen and assisted within a fe-w days. After the Sun had re- 
ceived the Norwood's assistance the weather continued unpleasant, but mod- 
erated somewhat, and without serions eveut the two steamers arrived oŒ San- 
dy Hook light vessel, and the Sun there ancbored, at 8:45 a. m. of March 6th. 
The Norwood employed the tug Reliance, whlch was in the neighborhood. to 
assist in towing the Sun into Harbor^ This effort failed, and finally the Nor- 
wood came up alone, communlcated tlie condition of the Sun to the owners of 
the latter, and a sufficient fleet of tugs was by them sent down to bring the 
Sun to port. The Norwood recoaled and provisioned, and again departed on 
her voyage to Bordeaux, having lost an aggregate of about six days' time, and 
having been in attendance on the Sun nearly four days. The value of the Sun 
in her injured condition and of her remaining cargo is agreed upon as upwards 
of .$500,000. The Norwood Is worth between $60,000 and $70,000. 

The scheme of assistance was obvions enough, but such devising as was 
necessary was that of the Sun's master. The crew of the Norwood led their 
usual sea lives, with the exception of the master, who very properly super- 
vised the steering of his own vessel, and was on duty continuously from the 
time he was made fast to the Sun untll he got into port. The Norwood was 
not injured, nor were her engines subjected to the strain of towing, and her 
actual expenditures for recoaling, reprovlsioning, and ail other expenses in- 
cident to this service are certified to amount to no more than $672.88. The 
Sun was rescued from an undoubtedly perilous condition. She could not hâve 
lived Indefinltely while helplessly rolling in winter storms on the North At- 
lantic. Her abillty to keep off Shore depeuded entirely on the direction of 
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the wind, and It was imperative that she should reçoive assistance, tnougti I 
do not tliinli that there is any reason to suppose tliat she would not hâve con- 
tinued to malie as good vi'eather of it for several days after the 2d of March 
as she had done for 13 days before. 

Mr. Burlingham, for salvors. 
Mr. Kirlin, for owners. 

HOUGH, District Judge (after stating the facts as above). In my 
opinion thèse salvors encountered no dangers other than those in- 
curred-by ail who go to sea; nor was the Norwood herself in any 
greater péril than she would bave been upon bar contemplated voyage ; 
neither was any remarkable skill or extrême labor required on the 
salvors' part, except from the master of the Norwood, whose watch- 
fulness exceeded that which would bave been required of him in 
the ordinary prosecution of bis voyage, and is to be commended. 

The péril from which the Sun was rescued was actual, but not im- 
minently extrême. It is observable that the comparative values of the 
Sun and the Norwood show a great discrepancy. A smaller vessel 
would bave done the work just as well, but, as was said in La Hes- 
baye (D. C.) 71 Fed. 743, this does not much affect the question, as no 
other vessel was at hand. The Norwood is entitled to a generous re- 
ward, but not so large as she should receive had she herself been the 
towing vessel; for it is upon the towing vessel that the greater re- 
sponsibility rests, and that vessel also runs the greater chance of 
injury to hull and machinery. The principal considérations, therefore, 
are the degree of péril from which the Sun was rescued, the value 
of the salved property, and the amount of time consumed ia the service. 

Upon a comparison of La Hesbave, supra, The WisconSin (D. C.) 
.^0 Fed. 879, and The Alaska (D. C.) 23 Fed. 597, I think a salvage 
award of $13,500 will be suiïicient. For this amount, with $672.38 ex- 
penses and costs, libelant may take a decree. Of this award let the 
master, ôfficers, and crew of the Norwood receive one-fourth in pro- 
portion to their wages, the Norwood's master, bowever, getting a 
double share, his extra award to come out of the owner's three-fourths. 



In re IIAT^B. 

(District Court, D. Oonnecticut. May 6, 1908.) 

No. 2,014. 

B.VNKEUPTCY—JrrDGMEXT— Execution— Stay. 

A bankrupt had been agent for M. & C«. for the sale of coal, under an 
arrangement by wiiich tlie banlcrupt agrced to pay il. & Co. .$0.20 for 
each ton sold; lie to retain for his services the balance received above 
sucli siim, and the title to the coal to reniain in M. & Co. until sold. The 
bankrupt not having aecounted to M. & Co. for some of the coal, they re- 
cc-vered judgment against him in conversion in the state court. Heli, that 
such judgment was a provable debt in the banlcruptcy proceedings, from 
which the bankrnpt would be released by a discharge, and that he was 
therefore entitled to a stay of exécution until 12 months after adjudica- 
tion, or until the bankrupt's application for a discharge shall hâve been 
determined, if made withiu that time. 
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In Bankniptcy. On pétition for a stay of exécution on a judg- 
ment of the state court. Granted. 

Frank H. Foss, for bankrupt. 

James A. Marr, for Frank Miller & Co. 

PlyATT, District Judge. The bankrupt was a coal dealer in 
Hartford, and it appears that prior to adjudication he entered 
into a contract with Frank Miller & Co., of Bridgeport, to act as 
their agent to sell their coal. The title to the coal was to remain 
in said Miller & Co., and the bankrupt was to pay them $6.20 for 
each ton of coal which he sold and obtained pay for, retaining as 
commission any balance paid to him above the $6.20 per ton for 
the coal delivered into the possession of the bankrupt in Hartford. 
Some of the coal he sold the bankrupt paid for, and some he did 
not. Said Miller & Co. sued the bankrupt in the proper state court, 
in trover, claiming that he had converted the money received to his 
own use. The bankrupt entered a gênerai déniai, and upon that is- 
sue the jury returned a verdict for Miller 8z Co., and judgment has 
been entered thereop, but no exécution issued. The bankrupt prays 
that said action in the state court shall be stayed until 12 months 
after the adjudication, or, if within that time the said bankrupt shall ap- 
ply for a discharge, then until the question of such discharge shall 
be determined, and that the said Frank Miller & Co., their attor- 
neys, agents, and servants, shall be during that time prohibited 
from arresting said bankrupt on exécution of judgment in said suit. 

If the claim in question is a provable debt, and of such a nature 
that it would be released by a discharge in bankruptcy, the prayer 
ought to be granted. It is certainly a provable debt. Would it be 
released by a discharge? The facts seem to me to présent a plain 
case of an ordinary mercantile transaction, wherein one acts for 
another in the sale of any commodity. In ail such cases the title 
to the property remains in the principal, and it is the duty of the 
agent to account for his sales. His profit lies in what he gets above 
the agreed amount which he must turn over to his principal. If 
he fails to account, he can be sued in assumpsit or for a conversion. 
It is necessary to be too technical if one tries "to distinguish this 
case from the common ones with which the country teems. It must 
be assumed that the contractual relation was one which required the 
bankrupt to separate the money received by him for each ton of 
coal into two piles, one containing $6.20 multiplied by the number of 
tons sold, and to hasten to his principal with that amount. Com- 
mission business is not done in that way, or in any way at ail like 
that, as I understand it. 

I think the case of Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 
9, 49 L. Ed. 147, is precisely in point. That was a broker's case; 
but it is beyond my capacity to draw a logical line between agents, 
brokers, factors, auctioneers, conditional vendees, and the like. The 
facts before us do not impute positive fraud, involving moral turpi- 
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tude or intentional wrong. There was neither a technical trust at 
the beginning of the contractual relation nor moral turpitude in its 
breach. 

The right to a stay, as prayed for, is clear. Let it be issued. 



MOTLEY, GREEN & CO. v. DETROIT STEEL & SPRING CO. et al. 
(Circuit Court, S. D. New York. May 9, 1908.) 

1. Action— Nature— How Detebmined. 

The complalnt In an action détermines whether the action Is at law or 
in equity ; it belng immaterial whether the complaining party Is describ- 
ed as plaintiff or as complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Action, § 143.] 

2. Samb. 

An action, wherein complainant allèges tlie exécution of a conspiracy 
to brealc a contraet made with him by one of the défendants, and claims 
money damages only, is an action at law, and not a suit in equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Action, §§ 124-143.] 

3. CONSPIEACY— I?«JURY TO Peoperty Rights— Oivil Liability. 

Though individuals or corporations may conspire with impunity if 
they do nothing to exécute the conspiracy, if they conspire to do a wrong 
to the person or property or property rights of a third person, and ex- 
écute the conspiracy to such person's injury, they are liable jointly or 
severally. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, §§ 4, 
14.] 

4. SAME— SOLVENCY OP DEFENDANTS— MaTERIALITY. 

It is immaterial to one's right to reeover, in one action, damages for 
the exécution of a conspiracy to break a contraet made by one of the de- 
fendants, whether défendants are solvent. 

5. Saiie— Malice. 

The existence of malice on défendants' part is not essential to their 
liability to complainant for exeeuting a conspiracy to break a contraet, 
made with complainant by one of the défendants. 

[Ed. Note.- — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 3.] 

6. Same. 

That complainant in good faith entered upon performance of a contraet 
with défendant company, expending large sums of money legitlmately 
in obtainlng customers for défendant'» product, it being agreed com- 
plainant sliould receive large commissions ; that défendant organized 
codefendant company, the officers of the two being in the main ideutical ; 
that both companles well knew of the contraet ; that the companies con- 
spired to injure complainant and deprive it of tlhe benefits of the con- 
traet and to prevent performance thereof by maklng a pretended sale 
of defendant's properties and business to codefendant; that they con- 
spired that codefendant should prétend to run the business, refusing to 
recognize complainant's rights ; that they further consplred to make 
codefendant a mère sales agent for défendant, giving to it the rights, etc., 
previously enjoyed by complainant ; that the companies conspired to 
break complainant's contraet ; that the conspiracy was executed ; and 
that complainant was thereby damaged by the loss of commissions, mon- 
ey expended in advertising, etc. — shows complainant's right to reeover 
against the companies. 

On Demurrers to Complaint. 
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lyUce & Davis (Robert L. Luce, of counsel), for complainant. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt and Henry 
V. Poor, of counsel), for défendant Détroit Steel & Spring Company. 

Simpson, Thacher & Bartlett, for défendant Railway Steel Spring 
Company. 

RAY, District Judge. The name of the complainant company 
was originally Thornton N. Motley Company, and was duly changed 
to Motley, Green & Co. It is a résident, citizen, and inhabitant of 
the Southern district of the state of New York. The défendant the 
Détroit Steel & Spring Company is a foreign corporation, organized 
and existing under the laws of the state of Michigan. The défend- 
ant Railway Steel Spring Company is a foreign corporation, organ- 
ized and existing under the laws of the state of New Jersey. The 
complaint then charges that on or about November 18, 1901, the 
complainant and défendant the Détroit Steel & Spring Company 
duly made and entered into a written contract, which is attached to 
the complaint and made a part thereof, whereby the Détroit Com- 
pany constituted the complainant its sole sales agent for the sale 
of engine and car springs to steam and street railways whose pur- 
chasing departments are located in certain specified territory. The 
complaint gives the commissions which complainant was to receive 
upon net sales made by it as sucli agent, and stated that such com- 
missions were to be paid when settlement of invoice was made by 
the buyer. The complainant agreed to act as such sales agent with- 
in such territory, and look after the sale ot such property with due 
care and energy and for the best interests of the Détroit Company. 
The commissions were to be in lieu of ail other compensation, and 
included expenses incurred by the complainant. The agreement was 
to be in force from November 18. 1901, to November 18, 1902, sub- 
ject to a provision reading as follows : 

"To cancellation upon sixty d.ays' notice in writing by either party at thelr 
option for sucli cause as would auionnt to a l.ireach of contract upon the 
liai't of tbe party to wliom sucli notice is given." 

The complainant began to act as such sales agent immediately, 
and faithfully kept and performed ail of its covenànts and agree- 
ments, and expended over $3,500 in advertising, etc. January 4, 
1903, the agreement was changed by the addition of the following, 
as stated in the complaint : 

"It is to be understood tbat Motley Se Company (meaning tliis complainant) 
are to use tlieir best cudeavors to promote tlie welfare of the D.. S. & S. Co. 
(meaning the said défendant the Détroit Company) wlthout regard to the 
question of commissions. On our part (meaning tlic said défendant the Dé- 
troit Company) and as an offset to tlie work which you (meaning tliis com- 
lilainant) do for us (meaning the said défendant the Détroit Compan,y) wlthout 
rémunération we (meaning the said défendant the Détroit Company) give you 
(meaning this complainant). the heneflt of ail sales made by our (meaning the 
said défendant the Détroit Company) company to tlie trade in your province 
(meaning the territory leferred to in said agreement of November 18, 1901) 
whetUer the orders corne direct or through your (meaning this complainant's) 
office." 
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Thereafter the complainant continuée! to act as such sales agent 
to the satisfaction of the Détroit Company, and secured many large 
and valuable orders for goods made by the Détroit Company, and 
referred to in the agreement. The complaint then charges that the 
Détroit Company had a large and complète plant, and was able to 
manufacture its goods and products so as to sell same at a price 
less than its competitors for similar goods, and that such fact was 
well known throughout the United States. The complaint then al- 
lèges that thereafter, and on or about the 27th day of February, 1902, 
the défendant Railway Steel Spring Company was organized, with 
a capital of $20,000,000, and that immediately upon its organiza- 
tion it proceeded to take over "under the terms of a pretended pur- 
chase" the property, plant, and business of the Détroit Company 
and the property, plants, and business of several other corpora- 
tions, firms and individuals named, and that the most skillful and 
experienced ofhcers of the Détroit Company were made officers of 
the Railway Company. The complaint then charges, in substance, 
that the Railway Company took over under said purchase, ail the 
lands, Personal property, good will, etc., of the Détroit Company, 
and occupied it and proceeded to carry on the business and to man- 
ufacture the same class of goods, and that the Détroit Company 
thereafter refused to quote priées to the complainant, or to fiU orders 
for goods obtained by the complainant under the said contract and 
agreement making complainant its sole sales agent for such terri- 
tory. 

The complaint then charges that such pretended sale and trans- 
fer by the Détroit Company to the Railway Company was made for 
the express purpose of injuring the complainant, and that it did in- 
jure complainant, and rendered fruitless ail the labors and efforts there- 
tofore made by the complainant in the exécution of the said contract, 
and caused to the complainant a total loss of ail the money it had ex- 
pended in the exécution of said contracts and agreemen'ts. The 
complaint then charges that such transfer from the Détroit Company 
to the Railway Company was a part and the resuit of a conspiracy. 
entered into by and between the said défendants for the purpose of 
injuring and damaging the complainant, and with the design, pur- 
pose, and efifect of preventing the complainant from performing its 
said contract with the Détroit Company, and rendering performance 
impossible, and that, by reason of such conspiracy and the transfer 
to the Railway Company pursuant thereto, the complainant suffer- 
ed the loss of commissions upon the goods which it had sold, or 
might hâve sold, within the territory, mentioned. The complaint 
also charges that the purpose and resuit of the conspiracy was that 
the défendant the Détroit Company failed to keep and perform the 
said agreement on its part, and failed and refused to comply with 
the provisions thereof. The complaint also charges that, as a re- 
suit and part of the conspiracy and of the pretended sale, an arbi- 
trary and uniform price for engine and car stcel springs was frxed, 
whereby the complainant in its compétition with other corpora- 
tions, firms, and individuals was deprived of the benefits and advant- 
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âges which ît would hâve derived under its contract with the Détroit 
Company. The complaint further charges that thereupon the Dé- 
troit Company, arbitrarily and without just cause, compelled the 
complainant to withdraw ail the quotations and priées which it had 
previously authorized the complainant to submit to its customers, 
and which it had submitted as a basis for sales, and that complainant 
was thus deprived of its commissions, which it would hâve fully earn- 
ed but for the conspiracy and its consummation. 

The complaint further charges that the Railway Company from and 
after February 27, 1903, quoted priées of goods made at the plant 
of the Détroit Company, and proceeded to sell such goods to the 
customers of the complainant, and that pursuant to the conspiracy the 
Railway Company refused to quote priées to the comnlainant, and 
refused to permit and prevented the Détroit Company j.rom quoting 
priées or furnishing goods upon orders obtained from complainant 
Company. The complaint then charges that, when the two défendant 
companies entered into such conspiracy, they and their respective oiS- 
cers, agents, and employés knew of the said con tracts and agreements 
existing between the Détroit Company and the complainant, and — 

"that the object and resuit of the said conspiracy was to worli a breach of the 
said contract by tlie said défendant the Détroit Company, and absolutely to 
prevent the performance of said several covenants and terms in said con- 
tracts to be performed, l^ept, executed, and operated by the said défendant the 
Détroit Company, and tliat tlie said pretended sale and transfer, by the 
said défendant the Détroit Company, of its lands, buildings, plants, flxtures, 
machinery, tools, patents, trade-marks, business and good will to and the 
said pretended purchase of the same by the said défendant Railway Steel 
Spring Company was to prcveut this complainant from the performance and 
exécution of and reaping and enjoying the benefits accruing to it by the 
terms of the said coutracts and the substitution of the said défendant Rail- 
way Steel Spring Company as the sales agent within the said deseribed ter- 
ritory of the said défendant the Détroit Company in the place and stead of 
this complainant." 

The complaint then charges other acts done by the two companies 
pursuant to the said conspiracy, which it is alleged prevented com- 
plainant from performing the contract on its part, ail to its great 
damage and loss. The complaint then charges as follows: 

"Tliirteenth. That, as the resuit and efflect of said conspiracy, entered in- 
to by and between the said défendants as aforesaid, this complainant has 
Buffered great and serions loss of commissions, earned by it pursuant to the 
terms of said contracts and agreements, and has suffered serious loss to 
its crédit and standing in the business community. and with its customers, and 
has been discredited among its said customers within the territory mentioned 
and deseribed in said contracts." 

The complaint concludes by demanding judgment for the sum of 
$100,000. 

It is unnecessary to recite the grounds of the demurrers. The de- 
murrers treat this complaint as a bill in equity. It is nothing of the 
kind, and does not purport to be such. The action was brought in the 
Suprême Court of the state of New York, and removed thence to this 
court. It is évident that the amended complaint, which is the only 
one appearing in the record, was made and filed after such removal. 
It is true that in such complaint Motley, Green & Co. are spoken of 
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as "complainant," a term usually applied to desci'ibe the complaining 
party in an equity suit. In actions at law the complaining party is 
usually known as "plaintiff." I am of opinion that the complaint it- 
self détermines whether the action is at law or in equity. The com- 
plainant is certainly the plaintiff when he brings suit, and a plaintiff 
is always a complainant. 

This complaint charges diversity of citizenship, shows on its face 
that more than $2,000 is mvolved, exclusive of interests and costs, 
sets out a valid and légal contract between complainant and the Dé- 
troit Company; that plamtiff entered on its performance in good 
faiîh, and did considérable busmess, and expended large sums of money 
legitimately in building up a business and obtaining customers for 
the goods of the Détroit Company, from which sales plaintiff was to 
receive large compensation by way of commissions. To show the 
value of this contract to complainant many allégations, to which I 
hâve referred, are inserted. The complaint then charges, in substance, 
that the Détroit Company took part in organizing the other company, 
known as the "Railway Steel Spring Company," the ofBcers of the 
two being in the main identical, and that both companies well knew 
of the contract between the complainant company and the Détroit 
Company. That thereupon the two défendant companies, being in 
fact but one, operating together for a purpose, and that purpose being 
the injury of the complainant company, and to dcprive it of the bene- 
fits of its said contract, and to prevent performance thereof, and to 
deprive it of commissions which it had partly earned, and had laid 
the foundation for earning, and which it would hâve earned but for 
their subséquent acts, entered into a conspiracy fo make a pretended 
sale of the properties and business of the Détroit Company, including 
its franchise to the Railway Company, and that the Railway Com- 
pany should thereupon prétend to take charge of and run the busi- 
ness, refusing to recognize the complainant or his rights, and refusing 
to quote prices or allow him to supply his customers, and to procure 
the Détroit Company to refuse to recognize complainant or its rights. 
The complaint charges that the conspiracy was, further, simply to 
make the Railway Company a mère sales agent for the Détroit Com- 
pany, giving to it the rights and privilèges and benefits previously 
conferred upon the complainant company, and that this was a device 
and conspiracy between the two companies to break the contract, 
and substitute the défendant Railway Steel Spring Company in place 
of the complainant company. The complaint allèges that this agree- 
ment and conspiracy was fully carried out and executed, the 
two companies uniting and acting for each other, and playing 
into each other's hands to break the contract and deprive plaintiff of 
his rights and earnings, actually and prospective; the two companies 
being run and managed by the same persons in point of fact. The 
complaint charges that thèse two wrongdoers, corporations run and 
managed by the same persons, to the same end, and for the same 
wrongful purpose, hâve mutually aided each other in violating this 
contract with complainant, and hâve mutually aided each other to 
make performance by complainant impossible, ail to the great damage 
of complainant. One item of damage alleged is the loss of over $2,- 
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500 expended by complainant in advertisiiigy etc., to build up the 
business and secure customers. Another item of damage is the loss of 
commissions, etc., some only partially earned, true, but which would 
hâve been fully earned but for the wrongful acts of the two com- 
panies working hand in hand, by mutual agreement, to prevent com- 
plainant f rom earning the commissions and profits ; the Railway Steel 
Spring Company taking same for the benefit of both défendants. 

If this complaint does not allège a cause of action against both 
thèse défendant companies, it seems to me impossible to frame a com- 
plaint against two corporations for a single wrongful act committed 
by both, the two actmg in concert, knowingly and willfuUy, to per- 
petrate a ' wrong. It is quite true that individuals or corporations 
may conspire with impunity, provided they do nothing to carry their 
conspiracy mto exécution. If, however, they conspire to do a wrong 
or injury to the person or property or property rights of a third person, 
and exécute the conspiracy through their authorized agents, and do 
damage to such third persons, they may be sued jointly or severally, 
and must answer for the conséquences of the wrong. 

This is an action at law. Money damages alone are sought and de- 
manded. There is no prayer for ecj[uitable relief. It is entirely im- 
material wheth'er thèse défendants are solvent or insolvent. The com- 
plaint charges that they hâve united and acted together to pernetrate a 
wrong, viz., to enable the Détroit Company on its part to break and 
repudiate a valid contract; to prétend to be in a position where it 
could not perform ; to prétend to hâve sold eut its property and busi- 
ness, when in fact it had not ; to enable the other party to act as sole 
sales agent for the sale of the goods under prêteuse simply of being the 
owner of the property and business, and of having charge of it and 
control of it when in fact it did not. The same men hold office in 
and manage the two companies. This complaint charges much more 
than a mère breach of contract by the Détroit Company. This is 
a single cause of action against both companies for a wrongful act 
which they conspired to perpetrate, and which the complaint allèges 
they did perpetrate, acting together to a common end; their joint 
acts resulting in damage to the complainant. If the défendants de- 
sire to know the particulars of the damages sustained by the plaintiff 
Company, a bill of particulars, if ordered by the court, wiil give the 
necessary information. 

The complaint is somewhat inartificially drawn. The terms and 
objects or purposes of the conspiracy, and the acts done in exécution 
thereof, are not properly segregated. It is also true that the com- 
plaint does not state, in words, that the défendants "maliciously con- 
spired," but still the facts stated show that, if the conspiracy was made 
as charged and carried out by the doing of the overt acts as charged, 
the conspiracy was in fact malicious. But I do not think actual 
malice was necessary. If the purpose of the conspiracy, confederat- 
ing together, was to do the complainant company an actual injury by 
wrongfully and without justifiable cause depriving it of its employ- 
ment, property, and property rights by , déception, and wrongfully 
breaking a valid contract of employment for their own advantage and 
gain, and the purpose was àccomplished, a cause of action is stated. 
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2 Cooley on Torts (3d Ed.) 592, 593, 594; 2 Addison on Torts, 739; 
Angle V. Chicago, St. Paul, etc., Railway, 151 U. S. 1, 10-15, 14 
Sup. Ct. 240, 38 L. Ed. 55 ; Gregory v. Brunswick, 6 M. & G. 305 ; 
1 Cooley on Torts, 209,-212; Lumley v. Gye, 2 El. & B1..216. 
Says Cooley (2 Cooley on Torts, 592-594 .[3d Ed.]): 

"Action for inducing- breach of contract One wbo mallclously or witliout 
justifiable cause induces a. person to break bis contract with anotlier will be 
liable to tbe latter for the damages resulting from such breacb. As to wbat 
will constitute justifiable cause cannot be satisfactorily defined, and must be 
left to the détermination of tbe court in each case Some of the authorities 
bold that tbe action will uot lie uuless unlawful means are employed, sucb as 
fraud, deceit, or intimidation. 

' "Conspiracy to prevent employment. By consplracy is hère intended a 
combination of two or more persons to accomplisb, by some concerted ac- 
tion, an unlawful end to the injury of another It was shown in a precedins: 
, ehapter that the. conspiracy was not in itself a légal wroiig. It is a thing 
amiss, when it bas an unlawful purpose in vlew, but it does not become a légal 
wrong until the unlawfUl purpose is accomplished, or until some act, distinct- 
ly Illégal, is donc towards its accompllshment. Nor is it perceiye<l that tbe 
end Itself can be unlawful if it eau be accomplished by perfectly lawful 
means. 

"There may be a différence in the law between breaking up a service, ac- 
tually entered upon or contracted for, and inducing a person by any «pecies 
of inducements, not unlawful in themselves, to refuse to c«ntract for service. 
The latter may be wrong in morals, but not illégal ; the former is an ac- 
tionable wrong, standing upon exactly the same footing as the wrong by 
which the master loses his servant's assistance through bis being wrongfully 
dlsabled. This gênerai subjeet was receutly so fully consldered by the Court 
of Queen's Bench, in an action brought for maliciously procuring an actor 
to break hIs contract of service with the plaintiff, that a référence to the case, 
and to the authorities upon which it was decided, seems to be ail that is im- 
portant in this connection. It was held in that case by tbe majority of the 
court that the action will lie whether tbe service had actually been entered 
tipon or not, provided a valid contract for it was in existence." 

It is unnecessary to say that, if it is an actionable wrong for a 
third party to maliciously interfère in a contract between two parties 
and induce one of them to break that contract to the injury of the 
other, then it is an actionable wrong for a fourth party to conspire 
with and aid and assist such third party in perpetrating the wrong. 
In such case the conspiring parties would both be liable as joint 
wrongdoers. Now, if one of the contracting parties devises a scheme 
to avoid his contract and escape performance and, perhaps, liability, 
by combmmg and confederating with a third person to prétend to 
transfer to him his property and the business to which the contract 
relates, making known to such third person his contract obligations 
and his object and purpose, such third person to prétend to be the 
owner and to hâve the possession of and the management of the busi- 
ness and refuse to give employment or business to the other con- 
tracting party pursuant to the contract, and deprive him of gains, 
profits, and advantages aiready partially earned, and prevent his full 
performance so as to deprive him of what he is entitled to, and such 
third party enters into and becomes a party to the scheme, and for a 
coiisideration aid s to carry it into full eiïect to the damage of the 
other party to the contract, can it be said that hère is not a conspiracy 
to commit a wrong by déception and wrongful acts, and that it has 
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been consummated by the joint action of both parties? If so, and the 
third party îs liable for the wrong, why are.not both parties liable? 
Can the contracting party escape by saying: 

"I hâve broken my contract, true, and your only remedy is an action for 
the breach of the contract"? 

Can the third party escape by saying: 

"Ali I hâve done is to aid one of the parties în violating his contract — a 
thing he mlght hâve done in any event — and the sole remedy of the injured 
party is an action in damages for a breach of the contract against the party 
violating same"? 

This sophistry in this class of cases has been repudiated by the 
Suprême Court of the United States and by the courts of many of 
the States and by those of England. 

In Angle v. Chicago, etc., Railway Co., 151 U. S. 1, U Sup. Ct. 
240, 38 L. Ed. 55, the court held: 

"If one maliclously interfères in a contract between two parties, and In- 
duces one of them to break that contract to the Injury of the other, the party 
injured can maintain an action against the ■wrongdoer. When a man does an 
act which in law and fact is a wrongful act, and injury to another results 
f rom it as a natural and probable' conséquence, an action on the case will 
lie." 

In giving the opinion of the court, Mr. Justice Brewer said : 
"That whlch attracts notice on even a casual reading of the bill, the truth 
of ail the allégations in which must he taken, upon this record, to be ad- 
mltted by the demurrer, is the fact that, while Angle was actlvely engaged 
in executing a contract whlch he had with the Portage Company (a contract 
whose exécution had proceeded so far that Its successful completion within 
the time necessary to sécure to the Portage Company its land grant was as- 
sured, and when neither he nor the Portage Company was moving or had any 
disi)osition to break that contract or stop the work) through the direct and 
active efforts of the Omaha Company the performance of that contract was 
prevented, the profits which Angle would hâve received from a completion 
of the contract were lost to him, and the land grant to the Portage Company 
was wrested ffom it. Surely it would seem that the récital of thèse facta 
would carry with it an assurance that there was some remedy which the law 
would give to Angle and the Portage Company for the losses they had sus- 
tained, and that such remedy would reach to the party (the Omaha Company) 
by whose acts thèse losses were eaused. That there were both wrong and 
loss is beyond doubt. And as said by Croke, J., in Baily v. Merrell, 3 Bulst. 94, 
95 : 'Damage without f raud gives no cause of action ; but where thèse two 
do concur and meet togèther, there an action lleth.' * * * That this was 
a wrongful interférence on the part of the Omaha Company, and that it re- 
sulted directly in loss to the contracter and to the Portage Company, is ap- 
parent. It is not an answer to say that there was no certainty that the con- 
tractor would hâve completed his contract, and so earned thèse lands for 
the Portage Company. If such défense were tolerated, it would always be an 
answer in case of any wrongful interférence with the performance of a con- 
tract ; for there Is always that laek of certainty. It is enough that there 
should be, as there was hère, a reasonable assurance, consldering ail the 
surroundings, that the contract would be performed in the manner and with- 
in the time stipulated, and so performed as to secure the land to the company. 
It certainly does not lie in the mouth of a wrongdoer, in the face of such 
probahillties as attend this case, to say that perhaps the contract would not 
hâve been completed even if no interférence had been had, and that, therefore, 
there being no certainty of the loss, there is no liability. * * * It has been 
repeatedly held that, If one maliciously interfères In a contract betweeu two 
parties, and induces one of them to break that contract to the injury of the 
other, the party Injured can maintain an action against the wrongdoer." 
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If it be an actionable wrong for a third person to interfère in a 
contract and induce one of the parties thereto to break it to the in- 
jury of the other, can it be said it is not equally a wrong for one 
of the parties to the contract to invite a third party to unité with 
him and aid him in breaking the contract in such a way as possibly 
to escape Uability in an action for nonperformance and, gaining his 
consent, to act together in consummating their agreement? There 
are many refînements in the law, necessarily so, but courts should 
be as astute in applying well-known principles of justice to remedy 
wrongs as the wrongdoers are in devising schemes to perpetrate 
them. 

The acts of the Railway Steel Spring Company clearly constituted 
an actionable wrong, as damage resulted to the complainant Com- 
pany. The acts were done without justifiable cause. It is immate- 
rial that it was invited to commit thèse wrongs by the other party 
to the contract. Ail this is clear under the authority of Angle v. 
Chicago, etc., supra. If what the Railway Steel Spring Company 
did was an actionable wrong, how can it be said that the same acts, 
done and aided by the Détroit Company, did not constitute an ac- 
tionable wrong on its part? As the two défendant companies acted 
in concert, and took part in the several acts constituting the wrong 
and in consummating it, to my mind both are liable on precisely the 
same grounds. When two parties unité and act in concert by agree- 
ment to commit a wrong, and it is consummated, the injured par- 
ty may sue one alone, or both in one action, or each in a separate 
action. 

In 2 Addison on Torts, 739, 740, the author says : 

"A conspiracy to do an unlawful act and the doing of the act In pursuance 
of the conspiracy to the damage of the plaintiff create a good cause of action 
against ail the parties to the conspiracy. A criminal proceeding by way of 
indictment lies for the mère act of conspirlng, but a civil action is not main- 
tainable unless the plaintifi: had been aggrleved, or has sustaiued 'actual légal 
damage' by some overt act done in pursuance of the conspiracy. Where the 
plaintiff's déclaration of his cause of action set forth that he exercised the 
profession of an actor, and was engagea to perform In the character of Ham- 
let, in Covent Garden Theater, and that the défendants and others malicious- 
ly conspired together to prevent the plaintiff from so performing, and from 
exercislng his profession in the theater, and in pursuance of the conspiracy 
hired and procured divers persons to go to the theater and hoot the plain- 
tiff, and the persons so hired did. in pursuance of the conspiracy, go to the 
theater and hoot the plaintifî, and interrupted his performance, and prevent- 
ed him from exercislng his profession, and tliereby caused the plaintiff to 
lose his engagement and divers gains and émoluments, and to be brought into 
public scandai and disgrâce, it was held that the déclaration disclosed a good 
cause of action." 

He cites Gregory v. Brunswick, 6 M. & Gr. 205. 

Suppose that the employer of the actor, desiring to drive him out 
of his employment and cause him to abandon or refuse to perform 
his contract, had invited thèse parties to come to his theater and 
hoot and hiss the actor without justifiable cause, and they had 
done so and prevented him from acting, etc., would not the action 
hâve been sustained against ail, including the employer? Would it 
bave been a défense to the employer to say that he was the em- 



398 161 FEDERAL REPORTEE. 

ployer and had only broken his contract and must be sued on the 
contract for a breach thereof ? 

In 8 Cyc. 650, the law is thus stated, citing many cases : 

"lutentionalJy to do that whicli is ealeulated, in the ordinarj'- course of 
events, to damage;, and wliicli cloes in fact damage anotlier in that other per- 
son's property or trade, Is actionable if done without just cause or excuse. 
Such intentional action, wheu done without Just cause or excuse, is what the 
law calls a 'mallcious wrong.' " 

This complaint states a good cause of action against both the 
défendants, and one cause of action only. 
The demurrers are overruled, with costs. 



MgGILYRA et al. v. ROSS, State Land Com'r, et al. 
BRESSLEE v. SAME. 
(Circuit Court, W. D. Washington, N. D. September 9, 1907.) 
Nos. 1,545, 1,547. 

1. "Navigable 'Watebs"— What Constitutes. 

Thdùgh by the English common law "navigable waters" are tîdal waters 
only, in the United States those waters are navigable in contemplation 
of law whieh are navigable in fact. ' , 

[Ed. Note.— For cases in point, seeCeht. Dig. vol. 37, Navigable Wa- 
ters, §§ 5-16. . '" ■ 

For other ■ définitions, see Words and Phrases, vol. 5, pp. 4675-4684; 
vol. 8, p. 7728.] 

2. Same— Shores and Beds or Tidal Watebs--Ownership. 

IJnder the English common law, the crown owns the shores and beds 
of ail tidal waters, and in the United States the states through their 
sovereignty take llke ownership, at least in the absence of any prior dis- 
position made by Congress before their admission into the Union. In 
both countries the littoral owner may be deprived of access to navigable 
waters, and the opportuiiity to reach them may be eut pfE by the asser- 
tion of this sovereign right. 

[Eîd. Note. — For cases In point, see Cent. Dig. vol. 37, Navigable Wa- 
ters, §§239-2.52.] 

3. Same— Fbesii Wateb Dakes and Stbeams. 

States may assert the same ownership to the beds and shores of naviga- 
ble fresh water lakes and streams as they may properly assert to the 
beds and shores of tidal waters. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Wa- 
ters, §§ 239-252.] 

4. Same— Washington Tidewateu Lands, etc.— Ownership. 

Pursuant to an express assertion of ownership, by Oonst. Wash. art. 
17, the State of Washington owns the beds and shores of ail navigable 
waters in the state up to and Includîng the Une of ordinai-y high tide 
in tidal waters, and up to and including the line of ordinarj' high wa- 
ter within the banks of navigable rivers and lakes. 

5. Same. 

Ovniers ot land abutting upon Inland navigable bodies of fresh water 
in Washington, though holding by patents from the United States ante- 
dating the admission of the state, do not and never did own the land be- 
low ordinary high water, since the Oregon country, of whlch the state of 
Washington is a part, came within the rule that the gênerai government 
holds the tltle to such lands in trust for the future states to be ereated 
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out of territory acquired by it, fit least in the absence of prior disposition 
by Congress during tlie territorial condition. 

Charles K. Jenner (William Martin, of counsel), for complainants. 
John D. Atkinson, Atty. Gen., and E. C. MacDonald, Asst. Atty. 
Gen. (John W. Roberts, of counsel), for défendants. 

WHITSON, District Judge. Thèse suits hâve been argued to- 
gether. Lakes Washington and Union are inland, navigable bodies 
of fresh water, and the complainants are owners of abutting lands. 
They hold by patents from the United States which antedate the ad- 
mission of Washington, and they contend that by virtue of those pat- 
ents they are the owners of shore lands now claimed, and soon to be 
offered for sale by the state. It is to enjoin the proceedings looking 
to the sale, and the threatened sale thereunder, that they seek injunc- 
tions to protect them in the fuU enjoyment of the lands to which they 
claim title ; and it is alleged that their boundaries extend to and in- 
clude "the ownership of those portions" of said lakes "immediately in 
front of the respective tracts described, out into said lakes to the deep 
waters thereof." The bills are necessarily of considérable length, but 
the allégations need not be recited ; it may, however, be remarked that 
matters are set forth, which, if sufïicient in law, présent causes of 
équitable cognizance. 

Objection is made by demurrer to the jurisdiction of the court, 
and to the bills for want of equity. While jurisdiction is always of 
the first importance, yet it being clear that matters are presented which 
are proper for the considération of this court, the reasons will not be 
assigned in view of the conclusions upon the other branch of the case. 
The foUowing propositions hâve been so often decided by the Su- 
prême Court that there seems no ground left for discussion: (1) By 
the English common law navigable waters are tidal waters only. (2) 
With us the rule has been extènded until it may be considered as set- 
tled that those waters are navigable in contemplation of law which 
are navigable in fact. (3) In England by the common law the crown 
is the owner of the shores and beds of ail tidal waters, and hère, the 
States by virtue of their sovereignty, take like ownership, at least in 
the absence of any prior disposition made by Congress before their 
admission into the Union. Hère, as there, the littoral owner may be 
deprived of access to those waters which are navigable, and the op- 
portunity to reach them may be eut off by the assertion of this sov- 
ereign right. (4) The rule of navigability having been extènded to 
fresh watër lakes and streams in this country, the ownership, by anal- 
ogy, follows the rule, so that the states are entitled to assert the same 
ownership to the beds and shores of navigable fresh water lakes and 
streams as they may properly assert to the beds and shores of tidal 
waters. Martin v. Waddell, 16 Pet. 367, 10 L. Ed. 997: Pollard v. 
Kibbe, 14 Pet. 353, 10 L. Ed. 490 ; The Genesee Chief v. Fitzhugh, 12 
How. 443, 454, 13 L. Ed. 1058 ; Den v. Jersey Company, 15 How. 426, 
14 L. Ed. 757 ; The Daniel Bail, 10 Wall. 557, 560, 19 L. Ed. 999 ; 
Barney v. Keokuk, 94 U. S. 325, 336, 24 L. Ed. 224 ; Packer v. Bird, 
137 U. S. 667, 11 Sup. Ct. 210, 34 L. Ed. 819 ; Hardin v. Jordan, 140 
U. S. 371, 11 Sup. Ct. 808, .838, 35 L. Ed. 428 ; Shively v. Bowlby, 
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152 U. S. 1, 11, 14 Sup. Ct. 548, 38 L. Ed. 331 ; Mann v. Tacoma 
Land Co., 163 U. S. 273, 14 Sup. Ct. 820, 38 L. Ed. 714; Baer v. 
Moran Brothers Company, 153 U. S. 287, 14 Sup. Ct. 823, 38 L. Ed. 
718 ; Water Power Company v. Water Commissioners, 168 U. S. 349, 
361, 18 Sup. Ct. 157, 42 E. Ed. 497; The Robert W. Parsons, 191 U. 
S. 17, 35, 24 Sup. Ct. 8, 48 L. Ed. 73. 

As late as May of the présent year, in Kansas v. Colorado, 206 U. 
S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956, in discussing the proprietor- 
ship of the beds and shores of such waters, this language from 
Barney v. Keokuk, supra, was quoted with approval: 

"It properly belongs to the states by their inhérent soverelgnty and the 
United States has wisely abstained from exteuding (if It could extend) it» 
survey and grants beyond the limits of high water." 

The court also quoted from Hardin v. Jordan, supra, as follows: 

"Such title being In the state the lands are subject to state régulation and 
controi, under the condition, however, of not interfering with the régulations 
whieh may be made by Congress In regard to public navigation and commerce. 
* * * This right of the states to regulate and oontrol the shores of tide 
waters, and the lands under them, is the same as that which is exercised by the 
crown in England. In this country the same rule has been extended to our 
great navigable lakes, which are treated as inland seas ; and also, In some of the 
states, to navigable rivers, as the Mississippi, the Missouri, the Ohio, and. 
In Pennsylvania, to ail the permanent rivers of the state ; but It dépends on 
the law of each state to what waters and to what extent this prérogative 
of the state over the lands under water shall be exercised." 

After citing with approval the numerous cases which hâve received 
its attention from time to time, and which hâve been referred to in ar- 
gument hère, speaking of state control, the court concludes as follows : 

"It may détermine for Itself whether the common-law^ rule in respect to 
rlparian rights or that doctrine which obtains In the arid régions of the West 
of the appropriation of waters for the purposes of irrigation shall control, 
and Congress cannot enforce either rule upon any state." 

This state has asserted, by article 17 of its Constitution, the own- 
ership of "the beds and shores of ail navigable waters in the state up 
to and including the line of ordinary high tide in waters where the tide 
ebbs and flows, and up to and including the line of ordinary high water 
within the banks of ail navigable rivers and lakes." The Législature 
in pursuance of and in récognition of state ownership has provided 
for the control and sale of such lands, and the question has been re- 
peatedly before the Suprême Court of the state, which has affirm- 
ed and reaffirmed the state ownership until it can no longer be doubted 
that a fixed rule of property has become firmly established. Eisenbach 
V. Hatfield, 2 Wash. St. 236, 26 Pac. 539, 12 L. R. A. 632 ; Commis- 
sioners V. State, 2 Wash. St. 530, 27 Pac. 550 ; McCue v. Bellingham 
Bay Water Co., 5 Wash. 156, 31 Pac. 461; Morse v. O'Connell, 7 
Wash. 117, 34 Pac. 426 ; Allen v. Forrest, 8 Wash, 700, 36 Pac. 971, 
24 L. R. A. 606; West Coast Improvement Co. v. Wînsor, 8 Wash. 
490, 36 Pac. 441 ; Watkins v. Dorris, 24 Wash. 636, 64 Pac. 840, 54 
h. R. A. 199; New Whatcom v. Fairhaven Land Co., 24 Wash. 493, 
64 Pac. 735, 64 E. R. A. 190 ; Transportation Co. v. Dalles Portland 
& Astoria Navigation Co., 27 Wash. 490, 68 Pac. 74 ; Madson v. Spo- 
kane Valley Land & Water Co,, 40 Wash. 414, 83 Pac. 718, 6 L. R. A; 
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(N. S.) 257; Kalez v. Spokane Valley Land & Water Co., 42 Wash. 
43, 84 Pac. 395. 

Such being the rules applicable to the matter in hand, the conclu- 
sion is self-evident that the complainants are not and never were the 
owners of the land below orditiary high water by virtue of their pat- 
ents, and that their boundaries do not extend below that line. The rule 
that the gênerai government holds the title to such lands in trust for 
the future state to be created out of territory acquired by it, in the ab- 
sence of any prior disposition by Congress during the territorial con- 
dition, has become a doctrine of universal acknowledgment. The ar- 
gument that the Oregon country, of which this state is a part, came 
in upon a différent basis does not hâve the sanction of the Suprême 
Court. On the contrary, in Shively v. Bowlby, supra, involving the 
title to a donation claim which was a part of that acquisition, the rule 
was reaffirmed. If any ground ever existed on principle for the theory 
which counsel hâve propounded, it has been settled by that case con- 
trary to their contention. The expectations raised by the suggestion 
that a question was to be presented which has not heretofore received 
the attention of any court hâve not been realized. Counsel has with 
much ability difïerentiated and distinguished, and has in part taken 
direct issue with the Suprême Court as to the soundness of the views 
expressed by it, a privilège which as to the latter at least this court 
is not permitted to indulge. It has been argued that many of the an- 
nouncements of that court are dicta, but if it be borne in mind that its 
discussions were in view of the rules prevailing in the states in which 
the cases originated rather than to the announcement of a doctrine of 
its own, it will appear that the expressions which counsel criticise 
are not dicta, but were made in passing upon questions which were 
squarely before the court, and in pursuance of its oft-repeated rule 
of construction, that the control of water and water rights, and those 
lands so intimately connected with the water as to be hardly distin- 
guishable from it are matters with which the gênerai government, 
aside from its control of navigation and commerce, has no concern. 

As the bills fully disclose the extent of the complainants' claims to 
relief, it results that the demurrers must be sustained, and the suits 
dismissed for want of equity. 



THE MAINE. 

THE MANHATTAN. 

(District Court, S. D. New York. ÎMarcIi 17, 1908.) 

ShIPPINQ — CONTBACT AS PBIVATE OABEIEB— VALIDITT OF PbOVISIONS — EX- 
EMPTION FEOM LlABILITY. 

Uuder a contract between a lighterage company and a manufacturer, 
by which the company agreed to transport property of the latter in New 
Yorli Harbor and vlcinlty, and for such purposes furnished it the full 
capacity of lighters or barges when such transportation was required, as 
between the parties the company was a private and not a publie carrier, 
and a provision of the contract, by which in considération of the making 
of a lower rate the shipper agreed to exempt the carrier from llability for 
loss or injury to cargoes from négligence, was not within section 1 of the 

161 F.— 26 
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Harter Act,(Act Feb. 13, 1893, C. 105, 27 Stat. 445, [U. S. Coiup. St. 1001, 
p. 2946]), but is valid and enforceable. 

[Ed. Note. — Statutory exemptions of shlpowncrs from llabillty, see notes 
to Nord Deutscher Lloyd v. Insurance Co. of North Aiuerica, 49 G. C. A. 
11 ; RalU V. New York & T. S. S. Oc, 83 O. 0. A. 294.] 

2. Collision— Damages Recoveeablk— Release op One of Two Vessels in 
Fault. 

The steamers Maine and Manhattan were both held in fault for a col- 
lision betweeu the Maine and the barge Collard in tow of the Manhattan 
by vvhlch a portion of the Collard's cargo was lost. ïhe entire cargo was 
ovvned by libelant, and was being transported by the clalniant under a 
contract wlth It as a prlvate carrier, which provided that libelant shonld 
hâve no clalm upon the claimant or Its equipnient or beats which it 
might charter or control for any loss of cargo. The Collard was owned 
by the claimant, and the Manhattan was demlsed to it by charter. Held 
that, it being a prlvate carrier, the agreement for exemption from liabllity 
was valid, and the Manhattan belug charterod by it as a towing vessel 
was wlthin its terms and exenipted; tliat libelant having contracted for 
such exemption was net entltled to recover more than half damages 
agalnst the Maine, the joint tort-feasor rule not being applicable. 

In Admiralty. On exceptions to commissioners' report. 

Kneeland & Harrison, for libellant. 

Wing, Putnam & Burlingham, for the Maine. 

Carpenter, Park & Symmers, for the Manhattan. 

ADAMS, District Judge. This was an action arising out of a col- 
lision between the barge Abram Collard, in tow of the steamer Man- 
hattan, and the steamer Maine, which struck the Collard and caused 
her to lose her deck load of pigs of lead and boxes of vitriol. The 
damages were divided between the Maine and the Manhattan, and a 
référence ordered to ascertain the damages (153 Fed. 635). 

In the answer of the Manhattan a further defence was pleaded: 

"VIII. That at the time of the collision herein allèges, and the loss consé- 
quent thereupon, there was a written contract existing between the Commer- 
cial Lighterage Company and the libellant, the original of which the claimant 
will produce upon the trial of this action, the terms of which, Article Sixth, 
are as foUows: — 

'The Lighterage Company is to be held responsible for the full actual value 
of ail material short-delivered at Perth Amboy Or In New York Harbor, uu- 
less such short-delivery Is caused by flre, or périls of the sea. It Is under- 
stood, however, that the Lighterage Company is responsible for ail recelpts 
glven and taken by their barge captains in the dealings with steamship Unes, 
consignées, or the shipplng plant. Insurance will be effected by the Smelting 
Company at their expansé and no underwriter claiming through the Smelting 
Company is to hâve any claim upon the Lighterage Company, or upon their 
equlpments or boats that they may charter or control, In case of loss. Should 
the Smelting Company fail to efCect the necesaary Insurance, no claim for such 
loss will be made upon the Lighterage Company owing to such failure, nelther 
wlU the Lighterage Company be held liable for any such loss no matter how 
occurring because of the failure of the Smelting Company to Insure.' " 

The correctness of thèse allégations was admitted by the libellant. 
This defénce, as well as the ascertainment of the ampunt of damages, 
was duly referred to a commissiorier, who has reported: 

"The interlocutory decree In the above cause referred it to mê, the under- 
slgned, to ascertain and report the amount of libellant's damages, with in- 
structlona to take and receive sucU proof as might be oftered in respect to the 
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separate and distinct défense alleged in article VIII of the answer of the 
claimant of the Manliattan, and report tlie same witli my opinion thereon. 

I report that I was attended by tlie proctors for the respective parties, who 
offered testimony and exhibits which are filed herewith ; and I further report 
as foUows: 

1. The cargo of the barge Collard, at the time of the collision, consisted of 
lead in pigs and copper sulphate or vitriol, which had been shipped by libel- 
lant to fin contracts of sale. The greater portion of the cargo was reeovered 
by the Merrltt & Chapman Derrick & Wrecking Company, under a eontract 
made by that company vpith underwriters on the cargo, who paid for the 
services at the eontract rate. In addition there were varions incideutal ex- 
penses connected with saving cargo. No question has been raised as to the 
reasonableness of the charges. 

I flhd that the damages, exclusive of interest, were $10,305.29, made up as 
follows: 

141 Boxes Vitriol 20,135 Ibs. at 41/2 Ç* $ 900.08 
Domestic Lead. 

960 Pigs 100.091 Ibs. at 5.10 5,104.64 , 

949 " 100.031 " at 4.85 4,851.50 

Export Lead. 

1838 Pigs, 190.452 Ibs. (at 3.0875) 

£1208. 6. 1. at 4.8665 5,880.21 

1058 Pigs, 112.035 Ibs. (at 3.1472) 

M. 14,10i.30 at 25^ 3,520.08 



Value of shlpment $20,268.51 

Reeovered. 
Doinestdc Lead. 

836 Pigs, 87130 Ibs. at 5.10 4,443.63 

i)47 " 99820 " at 4.85 4,841.27 

Export Lead. 

1775 Pigs, 183.888 Ibs. at 3.0875 5.077.54 

1012 " 107.142 " at 3.1472 3,371.97 



4570 477,900 Ibs. $18,-334.41 

Less freight at 50^! per ton, 119.50 



$18,214.91 



Value shipped $20.208.51 

'■ reeovered 18,214.91 



$ 2.053.60 
Paid Merritt & Chapman Co. for wrecking services 8,045.89 

Paid Commercial Lighterage Co. 125.77 

Paid expeuses rehandllng 70.03 

I*aid Custom House, 10.00 



$10,305.29 



2. The cargo was covered by three polieies insuring libellant against loss, 
ineluding loss by négligence, one policy being issned by the Fédéral Insur- 
ance Company, and two by the Marine Insurance Company, limited, of London, 
ail dated April 29, 1905. Each policy also conta ined the followlng: 

'And Warranted by the assured free from any liability for merchandise in 
the possession of any carrier or other bailee, who may be liable for any loss 
or damage thereto ; and for merchandise shipped under a Bill of Lading con- 
taining a stipulation that the carrier may hâve the beneflt of any insuranee 
thereon ; and that any insuranee granted herein, shall not cover where any 
carrier or other bailee has Insurance (whether prior or subséquent in date to 
this policy) whieh would attach if this policy had not been issued.' 
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After tHe completlon of the salvage opérations, libellant made elaims under 
thés» pollcies, recelved from the underwriters $2,134.38, the amount of its 
loss, January 29, 1906, and signed and delivered to the underwriters two re- 
ceipts, one for $1,234.38 and the other for $900, in each of which the amount 
was described as a loan 'repayable only to the estent of any net recovery we 
may make from any carrier, bailee or others on aceount of loss to our prop- 
erty (described below) due to Bge Abram Oollard colliding with Str Maine in 
Bast River on or about Sept Ist, 1005, or from any Insurance effected by an.r 
carrier, bailee or others on said property, and as security for such re-payment 
we hereby pledge to the said Marine Insurance Company, L'td., the said re- 
covery and deliver to them duly endorsed the Bills of Lading for said prop- 
erty and we agrée to enter and prosecute suit against said Railroad, carrier, 
bailee, or others on said claim with ail due diligence at the expense and un- 
der the exclusive direction and control of the said Marine Insurance Company, 
Limited.' The underwriters also paid the above mentioned biU of the Com- 
mercial Llghterage Company. When the pollcies were issued, and when the 
eontract was made with the wrecking Company, the underwriters knew noth- 
ing of a transportation eontract between the Commercial Llghterage Company 
and libellant which contained the provision set forth in the 8th article of the 
answer of the Manhattan, and which was made on or about March 11, 1904, 
was In force at the time the cargo was shipped and lost, and under which 
the cargo was carried. The Manhattan was owned by Moses W. Collyer, gên- 
erai manager of the llghterage compauy, and he is the claimant of the Man- 
hattan. At the time of the collision and loss, the Manhattan was under char- 
ter to, and under the control of, the llghterage company, in towing barges In 
New York harbor on which were laden goods of libellant. The barge Collard, 
on which the cargo was laden, was ovmed by the llghterage company, libellant 
had her fuU capacity, its goods alone were being carried, and the priées stipu- 
lated in the transportation eontract were less because of that clause. The 
llghterage company was a West Virginia corporation, engaged in the llghterage 
and gênerai transportation business in New York Harbor, on the Hudson 
River, and on Long Island Sound. Its eontract with libellant was set forth 
in a letter from libellant, on which the acceptance of the lighterage company 
was noted at the foot. It in terms covered 'the handllng of lighterage busi- 
ness of the American Smelting & Kefining Company between points within 
the lighterage limits of New York Harbor and Perth Amboy,' specified rates 
and varions détails In connection with the services to be rendered, and be- 
sides the clause referred to, contained the foUowing: 

'Seventh: On ail business moving from Perth Amboy to points In New York 
Harbor lighterage limits, the Llghterage Company's beats shall reçoive full 
loads, provided the tonnage is ready for shipment and the required deliverles 
can be satisfactorily made to the Connecting steamship Unes.' 

'Ninth: AU rates mentioned shall include the hiring of aU barges, necessary 
tools and equipment, and towing, also the shifting to and between différent 
deliverles, and the rates shall cover deliverles at docks. The Lighterage Com- 
pany also attend to the loading and unloading and handling, except at Perth 
Amboy, at which latter place the labor of loading and unloading shall be taken 
care oif by the Smelting Company, it being understood, however, that the 
bargemen shall tend guys at Perth Amboy when necessary. This clause is 
not to confilct with provisions of clause No. 4 regarding slag, except that 
bargemen are to tend guys at Perth Amboy when handling slag.' 

'Fourteenth: The boats used by the lighterage company are to be good, 
Sound and seaworthy, and are to be acceptable to the Insurance company.' 

The action was brought and bas been prosecuted for the beneflt of the un- 
derwriters, who are alone entitled to the recovery, and at whose expense the 
suit is maintained under the above receipts. Lilïellant's counsel dwells upon 
the fact that the lighterage company is not a party, but the libel Is against 
the Manhattan, which the lighterage company dld not own. But the lighter- 
age company would be bound to respond to the owner of the Manhattan for 
any damages for which the vessel might be condemned, and therefore is the 
real party in Interest, although not a party of record. Assumlng that the 
eontract would be a good défense if the suit were against the lighterage com- 
pany, then if the owner and claimant of the vessel were required to pay lii 
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this suit, he could compel the lighterage company to make good the amount 
and that company, it seems to me, could in turn compel libellant to reimburse 
It. To avoid this circuity of action, the claimant of the vessel should be per- 
mitted to plead the contraet to the same extent as the lighterage company. 
The mère fact that the vessel was chartered by the lighterage company, in- 
stead of being legally ovvned by It, should make no différence when the lighter- 
age company was owner pro bac vice. If the claimant had brought the light- 
erage company Into the cause by pétition, as he niight hâve done, the court 
would bave been compelled to exonerate the company ; and under such circum- 
stances, it surely would not bave condemned the vessel, as between whose 
owner and the company the liability, if any, rested upon the latter. There- 
fore the case is to be considered in ail respects as If the lighterage company 
were sued and had interposed the défense. 

It is conceded by libellant, that if the goods had been aboard the Manhat- 
tan, the Harter Aet would bave been a défense as against that vessel, because 
the loss arose through errors of navigation, and it is conceded by ttie claim- 
ant that if the lighterage company were a common carrier as to libellant 
in the transportation of the goods, the contraet would not furnish a défense, 
because void as against public policy so far as it sought to relieve the carrier 
from liability for négligence; but it is maintained that the lighterage com- 
pany was not a common carrier, but a prlvate carrier for hire, and The Fri, 
154 Fed. 333, 83 C. C. A. 205, is cited. In that case it was said, referring to 
stipulations whereby vessei and owners are exempted from liability for loss 
due to négligent navigation: 

'When a charter party glves to the charterer the full capacity of the ship, 
the oviTier is not a common carrier, but a bailee to transport as a private car- 
rier for hire. Hutehiuson, Carriers (2d Ed.) 73. See, also, Sumner v. Oas- 
well (D. C.) 20 Fed. 249, and the authorities there referred to. It bas not 
yet been decided by any court that a condition in such a contraet, to whieh the 
Harter Act bas no application, relieving a shipowner from liability on aecount 
of the carelessness of its employés, is contrary to public policy. 

The décisions which deny the validity of such stipulations proceed upon the 
ground that the carrier is exercising a public employment, and eannot by such 
stipulations relax bis obligations to the publie. Private carriers are not sub- 
ject to the exceptional or extraordinary duties and liabllities of common car- 
riers, and they may carry for whom tbey choose, and for such compensation 
and upon such conditions of liability as may be agreed upon. The contracting 
parties stand upon equal terms, and can make such a contraet as they think 
reasonable. Angell, Law of Carriers, 59.' 

Under this décision and the testimony above referred to as to the relations 
tetween the lighterage company and libellant, it is clear that the lighterage 
company was a private carrier, and that the contraet was valid. The con- 
traet was manifestly intended to prevent any such claim as is now made, since 
It provides that 'no underwriter claiming through the Smelting Company is 
to hâve any claim uijon the Lighterage Company, or upon their equipments 
or boats that they may charter or control, in case of loss.' No contracts or 
transactions between libellant and its underwriters, to which tlie lighterage 
company was not a party, could defeat or impair the lighterage company's 
rights under this contraet witli libellant. I flnd, therefore, that the défense 
referred to in the order of référence should Be sustained. 

3. The remaining question is whether the Maine should be held liable for 
the whole damages. Had there been no such transportation contraet be- 
tween libellant and the lighterage company, and had the Maine alone been 
libelled, although the decree would hâve been for full damages, the owner 
of the Maine would hâve had the right to efforce contribution against the 
lighterage company in a suit in admiralty (Erie R. R. Co. v. Erie Transporta- 
tion Company, 204 U. S. 220, 27 Sup. Ct. 246, 51 L. Ed. 450) ; and in the ab- 
sence of the contraet, the decree to be entered in this action would, under 
settled practice, provide that each vessel bear one-half of the damages, and 
that if libellant should be unable to colleet from either vessel, the other should 
bear the wbole amount. But this inability to colleet refers to an inability not 
produced by the libellant. If libellant should exécute a release to one party, 
or with its eyes open take any other step that would discharge one of the par- 
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ties,,àtwould not be permitted to exact the whole amount from the other. I 
do not see tbat the situation is clianged by tbe mère fact that libellant took 
such steps before the collision occurred. In Tlie George W. Roby (D. 0.) lOH 
Fed. 328, it was sald to be clear that 'in, a. suit for collision the rule of mutual 
llability when both vessels are in fault cannot l>e defeated by the contract of 
affreightment of their respective cargoes.' As libellant has by îts voluntary 
act prevented the Maine from obtaining cpntributiou, I do not consider that 
libellant should be allowed to reeover more tban balf ifs damages agaiiist 
tbe Maille. Libellant could not, by contract with tbe lighterage compauy, ex- 
tinguish the légal rights of a third party, and shoukl be deemed to hâve con- 
templated the présent situation as a conséquence of its contract. 

ConelusionSi 
I therefore find: 

1. That the llbel should be dlsmissed as against the Manhattan. 

2. That libellant is entitled to a decree against the Maine for one half of 
the total damages as hereinbefore set forth, as follows: 

% the value of lost cargo $1,020.80 

% Merritt & Chapnian's bill 4,022.89 

% Commercial Lighterage Company's blU G2.8S 

Vs Expansés of rehandllng 3.5.02 

% Custom House expenses - ô.OO 



$5,152.59 



Libellant Is also entitled to interest on the above $1,026.80 from September 
1, 1905, the date of the collision, on $3,500 of Merritt & Chapman's bill from 
Noyember 16, 1905, when $7,QO0 of the wholé bill was paid, on $.522.95 6î the 
samé bill from January 29, 1906, when the balance of the whole bill was paid, 
on the above $62.88 from January 11, 1906, when the whole bill of the lighter- 
age cotnpany was paid, and oh the above Items of $35 and $5 from January 
29, 1906.»; 

The libellant excepted to the report, as follows: 

"Pirst Exception: In that the Commissloner found that the Commercial 
Lighterage Company, the owner of the Barge 'A. J. Oollard,' upon whlch llbel- 
lant's cargo was laden, was not a common carrier, but a prlvate carrier foï 
hire. 

The ground for this exception is that the évidence does not justify this find- 
ing. 

Tlie followlng is ail the évidence introduced hère upon this point. 

Olarence Thorn Sn.yder, called as a wltness for tbe Manhattan, being duly 
sworn, testifled as follows: 

Direct Examlnatlon by Mr. Park: 

Q. What is your business? A. Lighterage business. 

Q. For whom and by whojn? A. Now vice-président of the Inter State 
Lighterage Company. 

Q. Do you remember the collision of the steam ligbter Manhattan? A. I do. 

Q. What was your business àt that timeî A. Sort of an agent of the Com- 
mercial Lighterage Company. 

Q. Do you know the barge Coliard? A. Yes, sir. 

Q. Do you remember the goods shé carried? A. I do. Lead and copper. 

Q. Shipped by whom? A. The American Smelting & Reflniug Company. 

Q. Did the American Smelting & Reflnlng Co. hâve the fuU capacity of the 
barge Coliard? A. Yes, sir. ' 

Moses W. Collyer, called as a wltness for the Manhattan, being duly sworn, 
testified as follows: 

Direct Examinatlon by Mr. Park. 

Q. What was your occupation in 1906? A. I was gênerai manager of the 
Commercial Lighterage Company. 

Q. Do you know the Coliard? A. Very well. 

Q. Who owned lier in 1906? A. The Commercial Lighterage Company. 
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Q. And the Commercial Lighterage Company Is under a contract with the 
American Smelting & Reflning Company relative to goods to be carried on the 
barge Collard? A. Yes, sir. 

Q. Did yon make tliat contract? A. Yes, sir. 

Q. I want to aslc that if the price stated in your contract was greater or 
iess on account of the American Sniolting & Reflning Company assuming the 
rislc of transportation? A. It was Iess. 

Q. Do you remember the collision between the barge Collard and the Man- 
hattan and Maine in 1906? A. Yes, sir. 

Q. Do you lînow wliat goods she had loaded on her at the time? A. Yes, sir. 

Q. Is thls the contract which I now haud you between the American Smelt- 
ing & Reflning Co. and the Commercial Lighterage Company (hands paper to 
witness)? A. That is the original contract. 

Same oft'ered in évidence and marked Manhattan's exhibit A. 

Cross Examlnation by Mr. K]ieeland; 

Q. Was the Commercial Lighterage Company a corporation? A. Yes, sir. 

Q. Organized where? A. In the State of West Virginia. 

Q. Hâve you a copy of the Certifleate or Articles of Incorporation? A. No. 
sir. 

Q. Hâve you a charter? A. I didn't organize it and I would hâve to flnd 
that out from one of the ofîîcers, may be the président. Soon after this acci- 
dent happened the company went into dissolution and tliere were some pa- 
pers sent back to West Virginia. Whether this particular paper was sent 
back or npt I don't know. 

Q. Who is the président? A. Mr. Gear. 

Q. What business was the Commercial Lighterage Company in? A. In the 
lighterage business. 

Q. It took coutracts from différent flrms like the American Smelting & Re- 
flning Company? A. Yes, sir. 

Q. For tlie gênerai transportation of merchandise on lighters from différent 
points through the harbor of New York? A. Yes, sir. 

Q. Did you advertise? A. No, sir. 

Q. No advertisement at ail? A. No, sir. 

Q. Are you sure of that? A. We didn't advertise in any newspapers. 

Q. Did you advertise in any of the shlpping papers? A. We went around 
and got contracts from différent people like the American Smelting & Re- 
flning Company and others. 

Q. Will you look at the papers which I show you (hands paper to witness), 
is that a letter written by your company? A. I think, so. 

Q. That is the usual letter liead which your company used? A. Yes, sir. 

I ask to hâve it marked in évidence. 

Same marked libellant'» exhibit !) of this date. 

Q. Is that one of the bill heads which the company used (shows witness 
paper)? A. Yes, sir. 

Q. Those were in gênerai use in your business? A. Y'es, sir. 

Same ofCered In évidence and marked Ijibellant's exhibit 10 of this date. 

Objected to by Mr. Parlv as being immateriai. Ob.iection overruled. 

Q. Did the Commercial Lighterage Company own a number of vessels? A. 
Yes, sir. 

Q. Such as li.ghters, barges and steamtvigs? A. Yes, sir. 

Q. You had no particular contract with the American Smelting & Reflning 
Company in regard to the barge Collard? A. No more than to any other 
barge that we had. 

Q. In other words, you had a contract to carry their goods, and in the per- 
formance of that contract you sent whatever beats you had available, is 
that right? A. Yes, sir. Tliey had the exclusive use of that boat. 

Q. Do you mean that when you sent a boat to carry their goods that that 
particular boat carried only their goods? A. Yes, sir. 

Q. And you sent just as many boats as were uecessary to carry the goods 
that they offered you? A. Yes, sir. 

Cbarles Johnson, called as a witness for the Manhattan, belog duly sworn, 
testifled as follows: 

Direct Examination by Mr. Park: 
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Q. By whom are you employed at the présent time? A. Southern Pacifie 
Company. 

Q. By whom were you employed In 1906? A. By the Southern Pacifle Com- 
pany. 

Q. Were you on the Collard at the time of the collision with the steam 
ligliter Manhattan in the East River in 1906? A. Yes, sir. 

Q. What was your position at that time? A. Captaln. 

Q. Was she loaded? A. Yes, sir. 

Q. Where did you get the goods? A. From the American Smeltlng Com- 
pany. 

Q. Was she fully loaded? A. Not quite fully loaded. 

Q. Did you reeeipt for the goods put on board? A. Tes, sir. 

Q. Any other goods exeepting the American Smelting & Eefinlng Company'g. 
on board or not? A. No others. 

Q. When did you flrst go to work for the Southern Pacifle; how many 
months ago? A. 25 months ago. 

Q. Two years ago? A. Yes, sir. 

Q. How long after the collision between the Collard and the Manhattan did 
you go to work for the Southern Pacific? A. Three months afterwards. 

(Manhattan's exhibit A. and libellant's exhibits 9 & 10). 

Second Exception: In that the Commissioner found that the agreement set 
out in the Eighth article of the answer of the claimant of the 'Manhattan' 
and forming part of tlie contract dated March 11, 1904, between the libellant 
and the Commercial Lighterage Company (Manhattan Exhibit A.) and read- 
ing as follows, — " 

(Hère follows the spécial agreement pleaded.) "was a valid contract. 

The ground for this exception is that in so far as such contract purports to 
require the libellant to insure its cargo for the benefit of the Commercial 
Lighterage Company or to exempt the Lighterage Company from liability for 
losses caused by the négligence of its employées or agents, it is void. 

Third Exception: In that the Commissioner found that the agreement set 
out in Article Eighth of the answer of the claimant of the 'Manhattan' con- 
stituted a défense to the libellant's claim against the 'Manhattan.' 

The grounds for this exception are, — 

(1) That If such agreement Is valid, It relates and applies only to claims 
against the boats on which the libellant's cargo should be loaded and carried, 
and against the Commercial Lighterage Company as owner or charterer of 
such beats, and does not relate or apply to claims against steamers em- 
ployed or chartered by the I/Ighterage Company to tow such carrylng boats. 

(2) That the contract does not relleve the Commercial Lighterage Company 
or its boats from liability for losses due to négligence of its servants or agents. 

Fourth Exception: In that the Commissioner found that the libel should 
be dismissed as against the 'Manhattan.' 

Flfth Exception: In that the Commissioner found that the libellant by its 
contract with the Commercial Lighterage Company, has prevented the 'Maine' 
from recovering contribution from the 'Manhattan.' 

Sixth Exception: In that the Commissioner found that the libellant was 
entitled to recover only one half of its damages against the 'Maine.' 

Seventh Exception: In that the Commissioner did not flnd and report that 
the libellant is entitled to recover the whole amount of its damages (.$10,305.29) 
with interest, against the 'Maine,' and that the claimant of the 'Maine' was 
entitled to recover half of such damages from the 'Manhattan.' 

Eighth Exception: In that the Commissioner did not flnd that the libel- 
lant i s entitled to recover its whole damages amomiting to $10,305.29, with 
interest and costs, — one half to be paid by the 'Maine' and one half by the 
'Manhattan,' andi that any balance of either of said halves not collectible 
against either of said vessels, be paid by the other." 

No other exceptions haye been taken to the report. 
Upon the proceedingfs before the commissioner, the contract (in the 
form of an accepted letter from the libellant) between the Commercial 
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Lighterage Company and the libellant was admitted in évidence and 
■contained the clause quoted above. 

The first point made by the exceptant is that the évidence establishes 
that the Commercial Lighterage Company was a common carrier. 
The évidence relied upon is fully set forth in the exceptions and it 
appears thereby that the Collard was owned by the Lighterage Com- 
pany which was under a contract (mentioned above) relative to goods 
to be carried by the boats owned or employed by that company, of 
which the Collard was one. It was shown that the price for transporta- 
tion was less on account of the Smelting Company assuming the risks 
incident to transportation ; that the company was in the lighterage 
business and took contracts from différent firms like the Smelting 
Company for the gênerai transportation of merchandise on lighters 
from différent points through the Harbor of New York ; that the com- 
pany did not advertise in the newspapers but went around and obtain- 
ed contracts from différent people like the Smelting Company and oth- 
ers ; that the usual letter head of the company contained the follow- 
ing: "General Transportation: New York Harbor, Hudson River 
and Long Lsland Sound" ; that the bill heads of the company, which 
were in gênerai use by it, contained the same ; that the company own- 
ed a number of vessels, such as lighters, barges and steamtugs; that 
there was no contract in regard to the Collard, no more than any 
other barge that it had ; that it had a contract to carry the Smelt 
ing Company's goods and in the performance thereof, it sent what- 
ever boats that were available; that the Smelting Company had the 
exclusive use of the boat sent. 

The argument advanced is that the company was a common carrier 
because : 

" * * * it was a corporation engagea in tbe lighterage business, holding 
Itself ont as doing the business of General Transportation in the waters in 
this vicinity, seeking and carrying on the business of transportation for hire 
of the goods of such persons as chose to employ it; and that in the absence of 
any spécial contract it would be held liable for ail losses for which common 
carriers are not exempted at common law or by statute." 

While the Lighterage Company held itself out to the public as a 
carrier for hire, it did not offer to carry for ail who might apply and 
was not under an obligation to take the goods of the public generally 
without discrimination at reasonable and common rates. On the con- 
trary, it is évident that it reserved the right to carry for whom it 
pleased at such rates as should be agreed upon. The law upon the 
matter is discussed and the différences between common and private 
carriers pointed out in the récent work of Moore on Carriers, pp. 10 
to 23, inc. The principle was adopted by the Circuit Court of Ap- 
peals in this district in the case of The Fri, 154 Fed. 333, 83 C. C. A. 
205, cited, and extracts quoted therefrom by the commissioner. The 
libellant cites some language from Railroad Company v. Lockwood, 17 
Wall. 357, 376, 21 L. Éd. 627, which it deems favorable to its conten- 
tion. But, even if so, it can hâve no effect hère because the point in 
question was not under considération by the court. Mr. Justice Erad- 
ley, in writing the opinion, said (page 359 of 17 Wall. [21 L. Ed. 
627]): 
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"The question is, therefore, distiuctly raised, whetbér a railroad compaiiy 
carrying passeiigers foi- Lire, eau lawfully stipulate uot to be answerable for 
tlieir own or their servants' negligeuce In référence to such carriage." 

It was decided in that leading case, that a common carrier cannot 
lawfully stipulate for exemption from responsibility for négligence. 
That a private carrier niay do so is held in The Fri; supra. 

The détermination above also détermines the libellant's second ex- 
ception adversely to it. 

The next exception is to the efïect that even if the Lighterage Com- 
pany was a private carrier and the agreement therein contained a 
provision against liability, such agreement does not constitute a de- 
fence to the libellant's claim against the Manhattan, because (a) the 
contract does not cover or relate to anything but the boats carrying 
the libellant's goods, and has no application to the liability of another 
boat engaged in towing the carrying vessels, even though chartered 
and controlled by the Lighterage Company, and (b) the contract does 
not in terms cover losses resulting from négligence, more particularly 
does not cover losses from the neghgence of a towing boat. 

The contract, containing the provision quoted above, seems to be 
a reply to the contention. There is nothing specifîcally mentioned 
about négligence, but when it is said that no vmderwriter, claiming 
through the Smelting Company, is to hâve any claim upon the Lighter- 
age Company, or upon their equipment or such boats as it may "char- 
ter or control," it seems to be suffîcient to prevent the underwriter hère, 
though using the name of the Smelting Company, from enforcing the 
claim in question against the Manhattan, which was "towing" one of 
the Lighterage Company's boats, and in that sensé may be considered 
as a part of the equipment or boats chartered and controlled by the 
company. The ninth paragraph of the contract provided: 

"AU rates mentioned shall include tlie hiring of ail barges, necessary tools 
and eqtuipment, and towing, * « * " 

The fourth exception, with succeeding ones, claims that even if the 
agreement is valid and constitutes a defence to any suif by the libellant 
against the Manhattan, the libellant is nevertheless entitled to recover 
the whole of its damages from the Maine and that vessel is entitled 
to recover contribution thereto from the Manhattan. 

The libellant contends that the admiralty moiety rule has no efïect 
upon the rights of innocent cargo owners, citing The Alabama and The 
Game-Cock, 93 U. S. 695, 697, 23 L. Ed. 763, and The Atlas, 93 U. 
S. 302, 317, 23 L. Ed. 863. In the former, it was said : 

"In short, the moiety rule. has been adopted for a better distribution of jus- 
tice between mutual wrong-doers ; and it ought not to be extended so far as 
to inflict positive loss on innocent parties." 

And in The Atlas, it was said: 

"Contributory négligence on the part of the libellant cannot defeat a re- 
covery in collision cases, if it aijpears that the other part.v niight bave pre- 
veuted the disaster, and that he also did not practice due diligence, and was 
guilty of jiegligonce. and failed to exercise proper slcill and care in the man- 
agement of bis vessel. Proof of the kind will del'eat a recovery at common 
law ; but the rule in the admiralty is, that the loss in such a case nnist be ap- 
portioned between the offeudiug vessels, as haviug been occasloneii by the fault 
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of botli ; but the rule of the common law and of the admiralty is the sanie 
where the suit is promoted by an innocent party, except that the uioiety rule 
may be applied in the admiralty, if ail the parties are before the court, and 
each of the wrong-doers is able to respoud for his share of the damage. Sub- 
ject to that qualification, the remedy of the innocent party is substantially 
the same in the admiralty as in an action at law, the rule being, tliat in both 
he is entitled to an entire compensation from the wrongdoer for the injury 
suffered by the collision." 

In The Chattahoochee, 173 U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 
801, it was held that notwithstanding the exemptions given by the 
Harter Act, an innocent cargo-owner is entitled to recover his entire 
damages from the carrying and non-carrying vessel, and that the lat- 
ter's right, set-off or recovery of contribution from the carrying ves- 
sel is not afïected. 

Thèse, and other authorities, only leave the question hère, was the 
libellant, in effect, a wrong-doer in the sensé applied in those cases? 
It was not a wrong-doer but it had stipulated away its rights so far as 
the Manhattan was concerned, and cannot be deemed an innocent 
party. 

The libellant cites and relies upon the greatly litigated cases arising 
out of the New York-Conemaugh collision in 1891, viz: The New- 
York, 175 U. vS. 187, 20 Sup. Ct. 67, 44 L. Ed. 126 ; Ex parte Union 
Steamboat Company, 178 U. S. 317, 20 Sup. Ct. 904, 44 E. Ed. 1084 ; 
The Conemaugh. 189 U. S. 363, 23 Sup. Ct, 504, 47 E. Ed. 854; Eric 
R. R. Co. V. Erie Transportation Co., 204 U. S. 220, 27 Sup. Ct. 246, 
51 L. Ed. 450. In the beginning of the opinion in the last named case, 
Mr. Justice Holmes described the litigation as foUows : 

"Tliis is a libel in admiralty brought by the petitioner as succossor in cor- 
porate identity to the Union Steamboat Comj/any, to recover a part of a sum 
paid by it to the respondent as the rcsult of provious admiralty proceedin^s 
which came before this court several timos. The former in'ocecdiii.srs were 1m'- 
gun by the respondent, as owner of the propeller Conemaugh iind bailee of hor 
cargo, to recover for damages to botli by a collision betwecn her and the 
propeller New York, i:\fter hearings below (The Conemaugh [D. C] 5.3 Fed. 
553; The New York, 82 Fed. S19, 27 C. C. A. 154; Id., 86 Fed. 814, ;.Î0 C. C. A. 
fi28), it was decided by this court, ou certiorari, that both vessols were in faiilt, 
and that the représentatives of the cargo could recover their whole damages 
from the New York. Tlie New York, 375 U. S. 187. 20 Sup. Ct. (!7, 44 L. Ed. 
12f>. Thereupon the District Court entered a deeree dividiug the damages 
sustained by the steamers, requiring the New York to pay to the Conemaugh 
on that account $13,0S;i.33 and iutcrest, and turther required It to i)ay ail the 
damages to the cargo of tlie latter — the insurers on cargo who had interveued 
receiving their share, and the Conemaugh receiving the residue as trustée. 
The owners of the New York then aiiplied to this court for a niandamus di- 
recting the District Court to divido the damages to cargo. This was denied 
on the ground that if tlie court below en-ed the remedy was by appeal. Ex 
parte Union Steamboat Company, 178 U. S. 317, 20 Suji. Ct. m)4, 44 L. Ed. 1084. 
Ulion that intimation an appe.al was taken to the Circuit Court of Appeals 
for flio Sixth Circuit niid after a motion to dismiss had lieen denied (The 
New York, 104 Fed. 501, 44 C. C. A. 38), the deeree was ailinned, 108 Fed. 102. 
47 C. C. A. 2;î2. On a second certiorari tiiat deeree was affirined Isy this 
court. The Conemaugh. 180 TT. S. :!(;,'!. 23 Sup. Ct. .504, 47 L. Ed. 857. Tlie 
New Yorlv paid the damages and brought this suit." 

A careful examination of thèse authorities fails to revcal any déci- 
sion or intimation that a doctrine exists in admiralty which would 
prevent a full application of the équitable rule that a wrong-doer must, 
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if possible, bear the loss for which he is responsible but net that of 
another party. Admiralty bas always sought to impose the liability, 
for damages where it belonged. Of course at common law, any one 
of several joint tort-feasors can be held for ail of the damages to 
which he was a party and this has been applied in admiralty where 
only one was sued. It was said by Mr. Justice Brown, in The New 
York, 175 U. S. 209, SIO, 20 Stip. Ct. 67, 75, 44 L. Ed. 126: 

"4. The final question arlses upon the Insistance of the undenvriters of the 
Conemaugh's cargo, that they are entitled to a recovery to the full aniount 
of their damages against the New York, notwlthstandlng the Conemaugh may 
also be in fault for the collision. They are correct in this contention. In- 
deed, this court has already so declded in the case of The Atlas, 93 U. S. 302, 
315, 317, 23 L. Ed. 863. This was a libel against the Atlas by an insurer of 
the cargo of a canal boat In tow of the steamtug Kate, whereby the canal boat 
and her cargo were lost. It was insisted by the claimant that, as the libellant 
had failed to make the Kate a party, and as both vessels were found to be 
In fault for the collision, there coiild be a recovery of only a moiety of the 
damages. The case of The Milan, Lush. 388, was confidently relied upon as an 
authority. This court, however, was of opinion that a plaintiff, who has suf- 
fered a loss by the négligence of two parties, was at liberty, both at common 
law and In admiralty, to sue both wrong-doers or either one of them at his 
élection, and 'it is equally clear, that, If he did not contribute to the disaster, 
he Is entitled to judgment in either case for the full amoimt of his loss. He 
may proceed against ail the wrongdoers jointly, or he may sue them ail or any 
one of them separately. * * * Co-wrongdoers, not parties to the suit, can- 
not be deereed to pay any portion of the damage adjudged to the libellant, 
nor is it a question in this case whether the party served may bave process 
to comjTel the other wrongdoers to appear and respond to the alleged wrongful 
act.' A like ruling was made in The Juniata, 93 V. S. 337, 23 L. Ed. 930, in 
which a libel was flled by the United States as owner of the cargo of a flat- 
boat in tow of one of two vessels." 

That language does not apply hère. If the Maine had alone been 
proceeded against, a full recovery could properly bave been adjudged 
against her. In the beginning, she would hâve had the right under 
Rule 59, to bring in the Manhattan and require her in the end to con- 
tribute to the recovery. Such a course was not necessary hère because 
both vessels were proceeded against and in holding both in fault, each 
was liable for her respective share. The libellant, as it appeared when 
the Manhattan's relations to the libellant were pressed, was not entitled 
to recover against her because it had ' disqualified itself, by a lawful 
stipulation from doing so. It was thus not the case of a joint tort- 
feasor, in the full sensé of the word, but of a proceeding against two 
vessels, each of which contributed to the collision, but in which one 
of the vessels was exempted from liability by stipulation. This should 
not affect the other vessel, either to increase or diminish her responsi- 
bility, and the commissioner's détermination is, therefore, correct. 

Ail of the exceptions are overruled and the report confirmed. 
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THE GERRY. 
(District Court, D. Maryland. March 17, 1908.) 

1. CÎOLLisioN— Steam Vbssels Meeting— Observance oï Rules. 

A vessel wiiich undertalies in a narrow channel to pass on the starboard 
side of a meeting vessel, in violation of tlie rule, if slie recelves no assent- 
ing respojise to her signal, is bound to stop and reverse until the course of 
the other vessel bas been ascertalned, and she takes the risk of her signais 
not being heard and of her not having heard the signais of the other vessel. 

2. Same — Collision in Beewebton Channel— Violation of Rules. 

The steamsbip BamstaWe and the tug Gerry met and came into colli- 
sion at night in the Brewerton channel of the Patapsco river ; the tug 
being sunk. The vessels approached each other head on, and the chan- 
nel was 600 feet wlde. The prépondérance of évidence showed that, when 
from one-fourth to one-third of a mile apart the tug gave a signal of one 
whistle and ported her helm. Receiving a signal of two whistlos from the 
steamsbip, she repeated her own signal and reversed. It was admitted by 
the steamsbip that she gave the two-wbistle signal and starboarded her 
helm, but she claimed to bave heard only the last signal from the tug. 
Held, that she was in fault, in any event, for violating the narrow-ebannel 
and head-on meeting rules for passing to the right wlthout any sulticlent ex- 
cuse, and for not reversiug when she did not receive an answer to her sig- 
nal ; and that the tug was not in fault. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 187- 
192.] 

In Admiralty. Suit for collision. 

Foster & Poster, Robert H. Smith, Jacob France, William Colton, 
and Beverly W. & George T. Mister, for libelants. 
George Whitelock, for respondent. 

MORRISj District Judge. This litigation grows out of a collision 
in the Brewerton channel of the Patapsco river, ofif Steelton, about 11 
o'clock at night, on August 25, 1907, between the steamtug Gerry and 
the steamsbip Barnstable, as the resuit of which the steamtug Gerry 
was so injured that she sank immediately, and five persons of those 
on board of her were drowned. The Gerry was a seagoing stearntug 
of 133 tons net register, drawing about 12 feet, chartered by the Stand- 
ard Dredging Company, and used in connection with the dredges en- 
gaged in the deepening of the channels of the Patapsco river. The col- 
lision happened on Sunday night while the tug was proceeding from 
Baltimore to the dredge Standard, which was lying in the cut-oiî chan- 
nel near Seven Foot Knoll, and had on board her crew of fîfteen men, 
nine dredge operators, two United States government inspectors, and 
some supplies for the dredge. The men employed on the dredge 
Standard had corne up to Baltimore on Saturday and were returning 
to begin work again at midnight, Sunday, as was customary. The 
tug made a short stop at Ft. Carroll to enable Government Inspecter 
King to get the exact state of the tide, and then proceeded. 

The case stated in the libel for the steamtug Gerry, which was filed 
two days after the collision, is that the night was clear, with bright 
moonlight, smooth water, and a light breeze from the westward ; that, 
after leaving Ft. Carroll, she was proceeding down Brewerton chan- 
nel, when the pilot in charge discovered directly ahead the red and 
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green and masthead lights of an approaching steamer a considérable 
distance off, and, at the proper distance, the tug blew a passing sig- 
nal of one blast, and the helm was ordered ported; that, after a dis- 
tinct interval, the approaching steamship blew two blasts, upon hear- 
ing which the pilot of the tug immediately ordered her engine reverscd 
full speed astern, and ordered the helm hard aport, and again blew a 
signal of one blast to indicate her intention of passing port to port 
that the steamship continued to approach at a high rate of speed, and 
disregarding the tug's whistle, again blew two blasts, ail the time hei 
bow swinging to port across the channel, shutting in her red light and 
showing only her green light to those on, the tug ; that, although the 
tug's headway had been stopped, the steamship crushed into the tug 
just forward of the pilot house, doing such damage that the tug sank 
immediately, and five of the persons who were on her were drowned ; 
and that the place of collision was about the middle of the Brewerton 
channel, and there was ample depth of water, not only in the channel, 
but outside of it, in which the steamship could hâve safely passed the 
tug. 

On behalf of the steamship Barnstable, the case stated in the plead- 
ings is that the steamship was a fruit steamer of 745 tons net register, 
230 feet in length, 32 feet beam and. 17 feet draft, on a voyage from 
Jamaica to Baltimore with a cargo of fruit, and carrying several pas- 
sengers ; that the navigation of the steamship was in charge of a li- 
censed Chesapeake Bay pilot, who, with the master and first oliftcer, 
were on the bridge, with a compétent quartermaster at the wheel ; that 
the steamship was proceeding up the Brewerton channel, steering by 
the range lights N. W. by W. % W., the proper course of the chan- 
nel ; that there was a dredging machine, called the "Mascot," anchored 
in the middle of the channel, and, when about one-eighth of a mile 
from the dredge, the steamship stopped her engines in order to slowly 
pass the dredge; that, shortly before giving the order to stop her 
engines, those on the steamship sighted a steamtug about a point off 
the starboard bow showing both her red and green lights; that the 
steamship immediately blew two whistles to indicate that she would 
direct her course to port and permit the tug to pass on her starboard 
side ; that, owing to the channel being only about 600 feet wide and the 
position of the dredgte Mascot, which by the lights she displayed re- 
quired the steamship to pass her on the north side of the channel, it 
was not possible for the Barnstable to pass the tug port to port, and 
the wheel of the steamship was starbûarded, and her head vvent off to 
port ; that the tug did.not reply to the two blasts, but, immediately after 
said two blasts, the tugboat changed her course so as to shut in her 
red light and show her green light, indicating that the tug was pass- 
ing to starboard in accordance with the two signais of the steamship ; 
that the two vessels kept their respective courses until within 200 feet 
of each other, when the tug blew one whistle and suddenly changed 
her course and showed a red light; that immediately those on the 
steamship ordered her engines full speed astern and blew danger whis- 
tles ; and that the vessels were so close that almost immediately there- 
after they came together, the stem of the steamship striking the tug 
on the port side and injuring her so that' she sank soon afterwards. 
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The Brewerton channel is 600 feet wide, of the depth of 35 feet, 
and at the edges is not less than 17 feet in depth, gradually shoaling 
beyond. 

From the case stated in the pleadings, it is obvious that the steam- 
ship has the burden of justifying her conduct by clear proof showing 
that it was not safe and practicable for her to obey the statutory rule 
(article 25), which requires that: 

"In narrow channels, every steam vossel shall, when it is safe and prac- 
ticable, keep to ttiat side of the far way or mid-ehannel vvliich lies on the 
starboard side of sald vessel." 

It is in narrow channels, such as the Brewerton channel, that there 
is most risk of collision, and obédience to this rule is essential to safe- 
ty. Also, by article 18, rule 1, it is required that : 

"When steam vessels are api)roaehing each other head and hcad, end on 
or nearly so, it shall be the duty of each to pass on the port side of the other ; 
and either vessel shall give as a signal of intention one short and distinct 
blast of her whistle which the other vessel shall answer proinptly by a sim- 
ilar blast of her whistle, and thereupon such vessels shall puss on the port 
side of each other. But if the courses of such vessels are so far on the 
starboard of each other as not to be corisidered as meeting head and head 
eitlier vessel shall immediately give two short blasts of her whistle which the 
other vessel shall answer promptly by two similar blasts of lier whistle, and 
they shall pass on the starboard side of each other." 

The foregoing only applies to cases "in which by night each vessel 
is in such position as to see both the side lights of the other." 

"Rule 11. If, when steam vessels are approaching each other either vessel 
fails to understand the course or intention of the other from any <!ause, the 
vessel so in doubt shall immediately signify tlie same by giving several short 
and rapid blasts, not less than four, of the steam whistle." 

Taking the statements in the steamship's pleadings to be exact, it ap- 
pears that her pilot came to the conclusion that he could not safely 
keep to the north side of the channel, which was on his starboard side, 
for fear of touching the bottom, and that he gave two blasts, and, 
without getting an answer, steered across the channel intending to 
pass the tug starboard to starboard, instead of port to port. There is, 
however, direct conflict in the testimony as to the facts which were 
relied upon by the steamship to justify this course. 

First, as to the signais. On behalf of the steamship, it is claimed 
that she blew the first signal, and that the tug did not blow any signal 
until the vessels were only 200 feet apart. 

For the reason that the tug was carrying the men employed on the 
dredge Standard back to their work, there was on board her an un- 
usual number of persons not engaged in her navigation, and who hâve 
been called as witnesses. 

King, the United States inspecter from the dredge Standard, tes- 
tified that he heard the tug blow one long blast, and then heard two 
whistles from the steamship, and then another long blast from the 
tug, and then enginc room signais to stop and reverse. 

Simpson, blacksmith of the Standard, sitting on the pilot house steps 
of the tug, States that he saw the steamship right ahead, showing both 
side lights, and, when she was from one-fourth to one-third of a mile 
off, the tug blew one whistle and he heard the tug's pilot say to the 
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wheelman, "Port your helm"; that the steamship answered with two 
whistles, still showing both side lights ; that, in about a minute, the tug 
again blew one whistle, and the tug's pilot ordered the helm hard 
aport and gave the engine room signais to reverse full speed astern. 

Sutton, operator of the dredge Standard, who was standing at the 
engine room door on the tug, heard the tug blow one whistle, then 
the steamship blow two whistles, and then the tug blow one, and then 
heard the engine room signal to reverse. 

Of those employed on the tug, Bergman, the wheelman, testified that, 
when the steamship was about 1,000 feet off, right ahead, showing both 
side lights, Capt. Boyd, the pilot, blew one whistle, and said, "Port 
your helm," which was done; that the steamship blew two whistles, 
and then the tug again blew one whistle, and the pilot gave him the 
order, hard aport, and rang signal to the engine room to reverse. 

The tug's pilot, Capt. Boyd, was drowned. Murray, chief engineer 
of the tug, testified that he heard the tug blow one whistle, and then 
heard two from the steamship, and then he reversed the engines full 
speed astern. 

Capt. McCoy, master of the tug, who was sitting on the port side, 
outside the pilot house, testified that he heard the tug blow one whistle, 
and then the steamship blow two whistles. Then he heard the engine 
room signala to reverse, and heard the tug again blow one whistle. 

There was a dredge, called the "Mascot," anchored on the southern- 
most side of the channel, about abreast of which and about 200 feet 
off from which the collision took place, and an important witness was 
Nelson, a deck hand employed on that dredge, who was standing on 
its easternmost end, on the side next to the channel, where he could 
see both vessels as they approached. He testified that the tug blew 
one whistle, and then the steamship replied with two whistles, and 
then the tug again blew one whistle, and then the steamship blew short 
blasts, and that soon after the tug blew one whistle the second time 
he heard her engine signais to reverse. 

On behalf of the steamship, on the question of the signais, the li- 
censed pilot in charge, J. H. Hebb, testified that he blew two whistles 
when he was about a quarter of a mile from the tug, but he heard no 
answer from the tug for two or three minutes, and not until he was 
about 100 to 200 feet off ; that he then reversed full speed astern and 
blew danger whistles; that the one blast he heard from the tug was 
almost at the same moment with the collision, not over one or two sec- 
onds between ; and that he heard no other signal from the tug. 

Burton Davison, first officer of the steamship, testified that he saw 
both side lights of the tug from one-fourth to one-half of a mile off, 
and blew two whistles, but heard no whistle from the tug until she 
was 100 to 150 feet off on his port bow, when she blew one whistle ; 
that it was about three minutes between the steamship's signal of two 
whistles and the tug's one whistle. 

The testimony of Hermanson, the quartermaster, is to the same ef- 
fect as to the signais, and he also states that when the pilot blew two 
whistles he gave the order to starboard, and the wheel was put star- 
board, and he got no order to change up to just before the coUision, 
when the order was hard astarboard. Bosse, the lookout on the 



THE GEBRr. 417 

steamship, testified to the same eflfect as to the signais. Wilmer Davi- 
son, master of the steamship, testified to the same effect as to the sig- 
nais. 

It thus appears that ail those from on board the tug who survived 
and were in a position to hear, and also the man on the dredge Mascot, 
testify that the tug blew a signal of one whistle when from a quarter 
to a third of a mile away, and those engaged in the navigation of the 
steamship testify that the first whistle was given just before the col- 
lision, and when she was only distant from 100 to .200 feet. To my 
mind, the testimony on behalf of the tug preponderates in probative 
force. It is also aided by the rule that the witnesses who testify as 
to what occurred on their own ship are to be preferred to those who 
contradict them from their observations made on the approaching ves- 
sel. It is also fortifîed by the fact that the course of the tug was in 
fact directed in accordance with the signais she claims to hâve given, 
and not in obédience to the signais claimed to hâve been given earlier 
on the steamship. The steamship, by her own showing, was violat- 
ing the rules both in directing her course to port and in taking the 
south side of the channel before she had an agreement with the tug 
by an interchange of signais. 

Moreover, I think it appears from the testimony that the pilot on the 
steamship was mistaken in several particulars with regard to the situa- 
tion. He supposed the dredge Mascot, which he had to pass on her 
north side, was lying in the middle of the channel, and that there was 
only 200 feet between her and the northern edge; whereas, it is estab- 
Hshed, as I find, that the Mascot had been moved over, on Saturday 
night, tp the southward, outside the third eut of the channel, and was 
420 feet away from its northern edge, the total width of the channel be- 
ing 600 feet. Although he saw both side lights of the tug, and, as her 
witnesses testify, those on the tug saw both side lights of the steamship, 
the pilot thought the tug was to the northward of the channel and 
intended passing the steamship by continuing outside of the channel 
on the north side and on her starboard. This was an erroneous as- 
sumption which the pilot endeavored to make good by blowing two 
whistles and forcing the tug to take that course. If the tug was as 
far to the northward of the channel as those on the steamship took her 
to be, they could not bave seen both her side lights. That the pilot's 
intention was to force the tug to pass to starboard and on the north 
side of the channel is made évident by his having, when he was one- 
fourth of a mile from the tug, given the order to his quartermaster to 
starboard the wheel and pass the Mascot as close as possible. 

The witnesses from the steamship testify that, after they blew the 
two- whistle signal, they observed that the lights of the tug changed, 
and she shut in her red light and showed only her green, from which 
they concluded that she assented to their signal and was shaping her 
course to the northward under a starboard helm. But in the face of 
the convincing testimony that the tug did not so change her course, 
I think it must hâve been that the change of course of the steamship 
under a st-:rboard helm brought her where she could only see the tug's 
green light until the hard aport helm of the tug brought her red light 
into view again. 
161 F.— 27 
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As to the probabilities as to which of the two pilots wâs most like- 
ly to fail of giving attention to the other vessel, we hâve, on the one 
hand, the pilot of the tug accustomed daily to use the channel and 
very famiHar with the Jocation of the dredge, engaged in navigating 
a veSsel of moderate draft, with nothing to divert his attention; on 
the other hand, we hâve the pilot of the steamship devoting his at- 
tention to getting the steamship past the dredge in what he tool< to 
be a narrow space of 200 feet. 

The absence of 'the tug's pilot is, of course, the absence of an im- 
portan'L witness ; but as the steamship by the violation of a rule brought 
aboiit the risk of collision, the fact that as a resuit of the collision the 
tug's pilot was drowned overcomes any presumption that might be 
drawn from his absence. 

I find that the steamship was in fault. She had no right, under the 
circumstances, to assume, until she got an assenting answer to her two 
blast signais, that the tug was going to proceed contrary to the rule 
and pass her starboard to starboard and on the wrong side of the 
channel. 

I had occasion to speak of the strict adhérence to the rules of navi- 
gation required of vessels passing each other in the channels of the 
Patapsco river in the case of The Acilia and The Crathorne, reported 
in 108 Fed. 975 (affirmed 120 Fed. 455, 56 C. C. A. 605), and to <:ite 
the authorities. Among other cases of collisions in the same channels 
caused by want of adhérence to the same rules may be mentioned: 
The Frostburg (D. C.) 26 Fed. 451, The Virginia and The Louise 
(D. C.) 49 Fed. 84, and the same case on appeal, 53 Fed. 885, 3 C. C. 
A. 330. 

It is next to be considered whether the tug is shown to hâve com- 
mitted any fault or disregarded any rule which contributed to the 
disaster. 

The testimony on her behalf establishes that the steamship's signal 
of two blasts was not heard until quite an interval after the tug's signal 
of one blast, and that the tug at once repeated her one blast and im- 
mediately reversed her engines full speed astern, and was at a stand- 
still when the collision occurred. On board the steamship, when they 
heard the tug's second signal of one blast (which was the first they 
heard), the pilot of the steamship at once ordered her engines full 
speed astern, but the vessels were then only from 100 to 200 feet 
apart, and it was too late. The tug had a right to be cautious in com- 
ing to the conclusion that the steamship intended to violate the rule 
and take the wrong side of the channel. Up to the time when they 
received the two-blast signal, they had a right to suppose the steam- 
ship meant to obey the rule. When they received notice by the two 
blasts that she did not intend to obey the rule, they immediately re- 
versed full speed astern. This she was bound to do, and it was ail she 
could do. The New York, 175 U. S. 187-201, 20 Sup. Ct. 67, 44 1,. 
Ed. 126. 

The vessel which undertakes to proceed contrary to the rule, with- 
out an assenting signal from the approaching vessel, takes the risk of 
her signais not being heard and of her not having heard the signais 
of the other vessel. Not having heard the first signal of two blasts 
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which those on the steamship claim to hâve given, those on the tug hacl 
reason to suppose that at least as soon as the steamship was clear 
of the dredg-e Mascot she would go to the starboard, and that thé 
pilot of the steamship had concluded that with her speed she could do 
it, knowing, as the pilot of the tug did from his famiUarity with the 
location of the dredge, that there was plenty of room for the steam- 
ship to pass in the channel to the northward of the dredge. 

The learned opinion of the Cliief Justice in the leading case of The 
Victory and The Plymothian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. 
Ed. 519, settles many points which can be well applied to the présent 
case. The rule is also sanctioned that, where one vessel has caused 
a collision by disregarding a statutory rule which the other vessel 
had a right to rely upon being obeyed, the proof of fault on the part 
of that other vessel should be clear and convincing to justify the court 
in holding her also in fault, and doubts about her management should 
be resolved in her favor. 

The attempt of the steamship to take the wrong side of channel 
is sought to be Justifîed by the risk she woiild hâve run of touching 
bottom if she had not directed her course as close as she could to the 
dredge. But the real distance was 420 feet between the dredge and 
the northern side of the channel, which was ample for both the steam- 
ship and the tug to hâve passed in safety, and, if the pilot of the steam- 
ship did not think so, he could hâve stopped the steamship before she 
was abreast of the dredge until the tug had passed, or until he had 
an assenting signal from the tug showing that she understood that 
the steamship purposed to pass starboard to starboard, and the tug 
assented to it. It is well settled that when a vessel which has sig- 
naled by two blasts that she intends passing to starboard, instead of 
to port, and gets no assenting response, it is her duty to stop, reverse, 
and, if necessary, corne to a standstill, until the course of the other 
vessel has been ascertained with certainty and the risk of collision 
removed. The New York, 175 U. S. 189-201, 20 Sup. Ct. 67, 44 
L. Ed. 126. 

I do not find any sufficiently clear proof of any fault committed 
by the tug. 



ST. LOUIS & s. F. R. CO. v. IIADLEY, Atty. Gen., et al. (18 cases). 

(Circuit Court, AV. D. Missouri. March 31, 1908.) 

Nos. 298S-.3004. 

1. Stattjtes— Retboaotivf, Effect^Repealino Act— Pending Actions— Sav- 

iNG Clause. 

The repeal of a statute flxins railroarl rates by a new statute, wbicli 
enacts substitutcd rates, and provides tbat penalties incurred for viola- 
tion of the repealed law may still be enforeert, does not abate psndiug 
sults to enjoin tbe enforcement of the old statute, and supplemental bills 
may be filed tlierein to enjoin tiie enforcement of the new rates. 

[Ed. Note. — For cases in point, see Cent. Di^. vol. 44, Statutes, § 374.] 

2. INJTJXCTION— Suit to Enjoin Enforcement of Statute Regulating Rates 

— Pakties. 

Under the Constitution and statutes of Missouri relating to the Attor- 
ney General, and espeeially Laws 1907, p. 13, c. 1, § 01, which appropri- 
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ates $20,000 per year to be drawn by the Attorney General and expend- 
ed under his direction "in the prosecution or défense of suits lieretotore 
brought or ttat may hereafter be brought by or agalnst any railroad Com- 
pany wherein the validity of any act of the General Asseuibly may be iu- 
volved," the Attorney General is eharged with the duty of defending the 
validity of the state statutes regulating railroad rates, aud both he and 
the members of the State Board of Railroad Comniissioners are proper par- 
ties défendant to a suit to enjoin the enforcement of sucli statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunctlon, §§ 
202-220.] 

3. Courts— JuBisDiCTioN or Fedebal Coubts— Suits Agaikst State. 

A suit against the Attorney General and Board of Railroad Comniis- 
sioners of a State to enjoin them from enforcing state statutes regulat- 
ing railroad rates, on the ground that tliey are confiscatory and uncon- 
stitutional, is not one against the state of which a fédéral court is denied 
jurisdiction by the eleventh eonstitutional auiendmeat. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 844% : 
vol. 44, States, §§ 191, 192. 

Fédéral jurisdiction of suits against state, see note to 13 G. C. A. 165,] 

See 155 Fed. 220. 

Frank Hagerman and others, for complainants. 
Herbert S. Hadley, Atty. Gen., John Kennish, Asst. Atty. Gen., 
F. W. Lehmann, and S. B. Ladd, for défendants. 

SMITH McPHERSON, District Judge. Hère are 18 cases, 
brought by as many railway companies of the state, against the 
Attorney General, Railroad Commissioners of the state, county judg- 
es, county treasurer, and shippers. The purpose of the bill in each 
case is to enjoin the enforcement of state railway rate statutes, on 
the ground that the rates thus fixed by législative enactment are not 
remunerative, but are confiscatory. The original bill of complaint 
in each case was filed in 1905 assailing an act approved April 15, 
1905 (Laws 1905, p. 102 [Ann. St. 1906, p. 1005]), fixing rates. In 
June of that year temporary injunctions were issued. In December 
of that year answers were filed, and on defendant's motion the cases 
were referred to a spécial master, before whom the cases are still 
pending. That statute was enacted in lieu of certain sections of 
the Revised Statutes of the state. In 1907 the Législature enacted 
a statute which was approved March 19, 1907. This statute, after 
referring to the one of 1905, declared that the same "be and hereby 
are repealed, and the following to be known as sections 1194, 1194- 
a-1, 1194 b-1, and 1194 c-1 of said Revised Statutes, are enacted in 
lieu thereof." Then follow four sections designated as above. By 
still another statute passenger fares were fixed at two cents per 
mile, heretofore three cents per mile. In June, 1907, each Com- 
pany filed another bill, concerning which, see the opinion by this 
court in this case in 155 Fed. 220. Since that time the cases hâve 
been pending before the master, the delay occasioned in part at 
least by an awaiting of a décision of the Suprême Court in what 
are known as the Minnesota and North Carolina cases. This court 
declined to grant a temporary injunction as to the passenger rates, 
but granted such writ as to the freight rates. Both statutes of 1907 
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provide for penalties for a violation of the enactment, and express- 
ly recite that any liability or penalty incurred under the statute of 
1905 may still be enforced. It is now claimed that the original cases 
are at an end because the statute of 1905 lias been repealed. The 
court cannot so hold. As has been noticed, for the statute when re- 
pealed there was a substitute enacted. One rate was eut and an- 
other fixed, with the penalties under the prior statute remaining. 
This does not overthrow the original cases. They are rightfuUy 
pending with part of the subject-matter still in existence, and a new 
alleged grievance in place of the old. This new grievance, if one, 
should be brought forward by a supplemental bill; that being the 
office of such a bill. 

Two shippers on each road are made défendants. That it is prop- 
er to make them parties cannot be in doubt, as they hâve a direct 
interest. Whether a decree herein will be binding on other ship- 
pers is a question not now for décision. And that the county judges 
and prosecutors hâve to do with thèse laws is plain. But thèse mat- 
ters are exceedingly technical. The real question as to parties is 
as to making the Railroad Commissioners and Attorney General 
parties défendant. As to the right to make the Attorney General 
and the commissioners parties défendant is a question that has been 
argued for and against with much earnestness and by the citation 
of many authorities. At common law the office of Attorney Gen- 
eral was the highest law office of the crown. He represented the 
crown in ail légal matters, and was the responsible officer as to the 
légal duties and prérogatives, appearing in the courts of record and 
the House of Lords in ail matters afïecting the public, to the end 
that justice might be donc in the name of the King. The duties of 
that office are not less in this country, and the spécifie mention of 
many things that he must do in behalf of the public and the state 
are not to be regarded- as exclusive in the fuU performance of his 
duties. The Constitution and statutes of Missouri make spécial 
mention of many things that he is required to do. He is upon a 
salary, and cannot receive fées. He is a member of the State Board 
of Equalization and of Education, as well as other boards. He pros- 
ecutes suits on officiai bonds. He prosecutes railroads for refusing 
to grant proper rates to shippers. He must appear before the In- 
terstate Commerce Commission when résidents of the state are being 
wronged. He asks for, and receives, the aid of additional counsel. 
He sees to the enforcement of the banking laws, and proceeds 
against express companies and railroad companies, and looks after 
forfeitures. Thèse and a great many other things he is specifically 
required to do. And the importance and dignity of his office are 
such that in most instances he is relieved from making oath to 
papers that he is permitted or required to file. And then, out of 
appréhension, because certain things are specifically mentioned, that 
the conclusion would be arrived at by construction that ail other 
matters were excluded, section 4943 of the Revised Statutes was 
adopted (Rev. St. 1899 [Ann. St. 1906, p. 2635]) requiring that 
officer to institute and prosecute ail suits and other proceedings at 
law and in equity requisite or necessary to protect the rights and 
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interests of the state and to enforce any and ail rights, interests, or 
daims of the state against any and ail persons and corporatiocE. 
It would seem that from the foregoing there could be no doubt but 
that it is the duty of the Attorney General to enforce the statutes in 
question presented by thèse cases, if valid, not only by virtue of the 
dutieS pertaining to that office by common law, but as well by the 
statutes just alluded to. 

But there is a further statute which counsel on both sides hâve 
overlooked. Chapter 1, p. 13, Laws 1907, by section 61 thereof 
éliminâtes ail doubt by appropriating §20,000 per year to be drawn 
by the Attorney General from tinie to time, "which said sum shall 
be expended under the direction of the Attorney General in the 
prosecution or défense of suits heretofore brought, or that ma}' 
hereafter be brought by or against any railroad company, wherein 
the validity of any act of the General Assembly may become involved 
or contested." It will be noticed that this appropriation of this 
large sum of money is made, not only to the end that the Attorney 
General may seek to maintain the validity of any statute brought 
in question by any case hereafter brought, but likewise covers cases 
heretofore brotight. And in the light of that section appropriating 
$40,000 for the biennial period of two years, to be drawn by the 
Attorney General and expended under bis direction, leaves no room 
for argument that it is the duty of the Attorney General to enforce 
ail statutes enacted by the General Assembly, and see to it to the 
best of his ability that no court by decree or judgment holds the 
state enactments void. Without scheduling the différent statutes, 
the duties of the commissioners are likewise plain. They are vested 
with authority to fîx rates, and, should the statutes in question be 
overthrown as being void, they will at once fix some other rate in 
their judgment valid. The question as to making the commission- 
ers parties défendant has been put at rest bv'the case of Railroad v. 
Hickman, 183 U. S. 53, 22 Sup. Ct. 18, 4G L.'Ed. 78. 

Again, as when the cases were brought and first argued, it is 
urged that the state in efïect is being sued in violation of the 
eleventh amendment, and the question has again been argued with 
force, logic, and éloquence. That a determined effort has been made 
by the use of vvords, phrasing, and fornis within the past two years, 
regardless of substance, effect and meaning by the states to deprive 
the United States courts of jurisdictiôn vested by the Constitution 
and laws enacted by Congress is known by ail. The argument is 
to the effect that ail litigation of ànd concerning the fairness, and 
validity as well, of state statutes, shall be in the courts of the state 
whose législation is assailed, leaving the right and the only right of 
carrying questions of law to the United States Suprême Court by 
writ of error, but likewise insisting that in cases as to the reason- 
ableness of rates, dépendent whoUy upon facts, that a writ of error 
shall be unavailing, and that the state courts of the state whose 
state législation is assailed shall alone and finally décide the case. 
And that this will be so in a cl;ancery case as well as in an action 
at law by the only remedy by writ of error to a state Suprême Court, 
whèn the case dépends upon questions of fact, bas been held by the 
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Suprême Court in Egan v. Hart, 165 U. S. 188, 17 Sup. Ct. 300, 
41 L. Ed. 680. There are others who believe that ail matters both 
of fact and law arising under tlie Constitution of the United States 
should in the end be decided by the, only court created for that 
purpose. So it is that a sharp conflict is presented. Almost from 
the beginning of our government this question at short récurrent 
periods has arisen, but generally concluded by the Suprême Court 
holding that this is a national government with a national judiciary, 
and that the national Constitution is and shall forever remain the 
suprême law of the land, anything in the laws of any state to the 
contrary notwithstanding. When our government was organiz- 
ed, every one of the 13 states was in debt, and some of them 
well-nigh hopelessly so. In and out of both the national and state 
conventions the arguments were for and against whether a state 
could be sued in a national court. Hamilton and Marshall and 
Madison said it could not be done. Patrick Henry with bis numer- 
ous doubts and opposition was filled with fear. Others, like James 
Wilson and Edmund Randolph, said the state would and ought to 
be suable by a citizen of another state for wrongs done. Near the 
end of Washington's fîrst term, the famous suit of Chisholm v. Geor- 
gia, 3 Dali. 419, 1 L,. Ed. 440, was decided; the holding being that 
Chisholm, a citizen of South Carolina, could recover judgment for 
money that the state of Georgia justly owed him. It is said that 
within two days from that décision a resolution was offered in the 
Senate to amend the Constitution to prevent such suits by declaring 
that the judicial power shall not extend to any suit against a state 
by a citizen of another state. But that failed because it was urged 
that, notwithstanding the décision in the Chisholm Case, such juris- 
diction had never extended nor existed. Thereupon new phrasing 
was adopted, and a new resolution was offered, reciting that "the 
judicial power of the United States shall not be construed to extend 
to," etc., shortly ripening into the eleventh amendment. The only 
purpose of that amendment was to prevent a state from being sued 
by its creditors, and history furnishes the proofs conclusive of the 
correctness of the statement. Those who are doubtful of this need 
only read what Chief Justice Marshall said in Cohen v. Virginia, 6 
Wheat. 264, o L. Ed. 257. At common law from time immémorial 
a public ofïicer was not allowed to justify under a void law or void 
order, but was compelled to make restitution of the property taken 
or to pay damages therefor. And such has been the uniform hold- 
ings in this country, and for the reasons that a void statute or void 
order is utterly without effect, and is wholly unavailing as a défense. 
Such has been and is the law of England, and such has bcen and is 
the law of this country. And why such should not be the law on 
the equity side of the docket by preventative remédies against threat- 
ened wrongs is difficult to conceive. 

But the Suprême Court has held in the cases of Ex parte Avers, 
123 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216, and Fitts v. McGhee, 
172 U. S. 516, 19 Sup. Ct. 2C9, 43 E. Ed. 535, that in cases where- 
in the state as a state is affected that a suit against the officers is in 
effect one against the state, in contravention of the eleventh amend- 
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ment. It is to be noted that both the cases above referred to would 
hâve been decided as they were decided, if taken to the Suprême Court 
by writ of errer to a state Suprême Court, or by appeal from a 
Circuit Court, if the eleventh amendment had never been adopted. 
This is so because in the Ayres Case a full, adéquate, and complète 
remedy at law existed, and in the case of Fitts v. McGhee the sole 
purpose was to enjoin criminal proceedings. But it is now too late 
to object to the jurisdiction of a Circuit Court to enjoin the enforce- 
ment of a rate statute alleged to be void because confiscatory, al- 
though concededly the holdings now are that the test is not whether 
the state is a party to the record by name, but is the state in effect a 
party? But in the case at bar the state as a state has no interest. 
And the state as a state is not attempting to confiscate property. It 
is the government of the state, first by its Législature, and then by 
its oiificers, who, according to the allégations of the railways, are at- 
tempting to confiscate property. Whether such acts will amount to 
confiscation if carried out relate to the case on its merits. But the 
point to the whole matter is that the state is not seeking to act, and 
no effort is made to enjoin the state, either by name or in efïect. 
And this distinction is not metaphysical, but is a substantial distinc- 
tion, clearly and unmistakably pointed out by Justice Matthews in 
Poindexter v. Greenhow, 114 U. S. 270, 290, 5 Sup. Ct. 903, 914, 
29 L,. Ed. 185, wherein he said : 

"In the discussion of such questions, the distinction between the govern- 
ment of a state and the state itself is important, aud should be observed. In 
common speech and common appréhension they are usually regarded as iden- 
tical ; and as ordinarily the acts of the government are the acts of the state, 
l)ecause wlthin the limits of the délégation of power, the government of the 
state is generally confounded with the state itself, and often the former is 
meant when the latter Is mentioned. The state itself is an idéal person, in- 
tangible, invisible, immutable. The government is an agent, and, v^ithin the 
sphère of the agency, a perfect représentative, but outside of that It is a law- 
less usurpation. The Constitution of the state Is the limit of the authority 
of its government, and both government and state are suiiject to the su- 
premacy of the Constitution of the TJnited States, and of the laws made in 
pursuance thereof. So that, while it is true in respect to the government of 
a state, as was sald in Langford v. United States, 101 U. S. 341, 25 7j. Ed. 1010. 
that the maxim, 'that the King can do no wrong,' has no place in our System 
of government, yet it is also true, in respect to the state itself, that whatever 
wrong is attempted in its name is imputable to its government, and not to 
the state, for it can speak and act only by law — whatever it does say and 
do must be lawful, That which, therefore, is unlawful because made so by 
the suprême law, the Constitution of the United States, is not the word or 
deed of the state, but it is the mère wrong or trespass of thèse individual per- 
sons who falsely speak and act in its name." 

So that it follows that the state of Missouri is not a party either 
by name or in efïect. And this court has jurisdiction both of the 
subject-matter and of the parties, to inquire into the questions in 
the case, and on a final hearing decree whether the rates fixed by 
statutes are remunerative or confiscatory. On what basis the master 
shall report is not clear. Every person^ whether a passenger or ship- 
per, is entitled to hâve efficient service at reasonable rates, which the 
Company must give for such compensation. Whether such charges 
for every person can be fixed by a decree is doubtful, and, in any 
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event, will be attended with much difficulty. But, if ail earnings in 
the State for state business are to be taken in the aggregate, less ex- 
penses, the question is attended with difficulties, because of the mat- 
ter of expense; it being diffîcult to apportion the expenses between 
the State and Interstate business. If the parties cannot agrée, the 
master should be directed by a supplemental order. Thèse cases 
should be brought to a final decree, and that decree such as can be 
carried to the Suprême Court for final détermination, and not for a 
reversai because of an error of the master or the court in determining 
the expenses. What would be still more to the point would be for 
the master to détermine the expenses from the standpoint of both 
the railway Company and the Attorney General. And there is no valid 
reason why the cases should not be brought to a conclusion within the 
next 90 days. And, if this is not donc, the delay will not be chargeable 
to the court. 

This mémorandum opinion was written many weeks since, but 
withheld by request, awaiting the décisions of the Suprême Court in 
the Minnesota and North Carolina cases. Those cases were decided 
on the 23d instant adversely to the state officers. And it is deemed 
unnecessary to await the opinion, which this court has not yet seen. 



UNITED STATES v. HEINZE. 
(Circuit Court, S. D. New York. March 2, 190S.) 

1. Banks and Banking — National Banks— Offense— Statutes—Constbuc- 

TION. 

Rev. St. § 5208 (U. S. Comp. St. 1901, p. 3497), déclares that It shall 
be unlawful for any offlcer, agent, or clerk of any national bank to 
certify any cheek when the drawer has not on deposit with the bank an 
amount of money equal to the amount specifled in the check ; and Act 
Cong. July 12, 1S82, e. 290, § 13, 22 Stat. 166 (U. S. Comp. St. 1901, p. 
3497) déclares that any oflBcer, clerk, or agent of a national bank who 
Shall certify eheeks before the amount thereof shall hâve been regularly 
entered to the crédit of the drawer on the books of the bank shall be guilty 
of a misdemeanor. Ileld, that section 5208 does not create any criminal 
offense, but that such section should be read with section 13, and that 
the two create one offense, vlz., the certification of a check when the 
drawer has not sufHcient money to cover it, or before the amount shall 
hâve been regularly entered. 

2. INDICTMENT— DIFFERENT OFFENSES— JoiNDEB. 

Where a statute makes either of two or more distinct acts connected 
with the same gênerai offense and subject to the same measure and klnd 
of punishment indictable as separate and distinct crimes when commit- 
ted by différent persons or at différent times, they may, when committeiî 
by the same person at the same time, be coupled in one action as con- 
stituting one offense. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indlctment and 
Information, § 403.] 

8. Ceiminal Law— Evidence— Judicial Notice— Meanino of Wokds. 

Courts are bound to take judieial notice of the meaning of the word 
"certify" as applied to bank checks. 

4. Banks and Banking— Deposits— Checks —"Certify." 

The word "certify," as applied to bank checks, indicates that certain 
words hâve been written or printed on a check, and that the check has 
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Ijassed from the custody of the bank into the hands of gomè other party, 
and that thereby the person certifying created an obligation of tbe bank. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1033, 1034.] 

5., Same— National Banks — Certification of Cheoks— Offenses— Indict- 

MENT. 

An indietment against an offlcer of a national banU, allegiiig unlaw- 
ful certification of ehecks, was not fatally détective for failure to set eut 
totîdem verbls the written certifications, under the riile that in an in- 
dietment in fédéral courts it is not necessary to allège the ténor of an 
instrument, uuless it touches the gist of the crime. 

6. iNDioTMENT— Allégation qf Wbitten Instruments. 

The rule which requires a setting out of an entlre Instrument or Its 
téiior in an indictmeut' in the fédéral courts is limited uiaiuly, if not 
vcholly, to cases of forgery, counterfeiting, and sendiug threatening letters. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indietment and 
Information, § 283.] 

7. Banks and - Banking— National Banks— Offenses— Oebtification of 

Checics. 

Wliere an indietment against a national bank offlcer charged him per- 
sonally with illegally certifying certain ehecks, it was necessary for the 
government, in order to sustain such charge, to prove that the individuals 
who actually executed the certification indorsement werebut the pliysical 
instruments of the défendant and acted 'in accordance with his orders. 

8. Same— "WiLLFUL Mis application." 

In a proseeution of a national bank officer for "willful niisapplication" 
of the moneys, funds, and crédits of the bank. the indietment i)roi)erly 
alleged facts showing how the misapplicatiou was made and the ilIcsaUty 
thereof; the words "willful misapplicatiou" having no settled tecimical 
meaning. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Banks and Banking, 
§§ 973. 

For other définitions, see Words and Phrases, vol. 8, pp. 7482, 7483.] 

S). Same- Overdrafts. 

An overdraft on a national bank may be légal or eriminal, according 
to the Intent of the person committing It, Inferred from the surrounding 
circumstances shown by the eyidence. 

10. Same— Indictment— Deml'rree. 

It was no ground of objection, on demnrrer to an indictment against 
a ii'.tional bank officer for willful misapplieatlon of the bauk's funds, 
t! a-.' the jury might draw from ail the testimony the inference that the 
tTiiiSsaction amounted tp no more than a légal overdraft. 

11. Same— Willful Misapplication— Description. 

Where, in a proseeution against a national bank offlcer for willful mis- 
application of the moneys, funds, and crédits of the bank, the indictment 
deflnitely charged the value in lawful money of the United States of the 
niisapplied property, it was not détective for failure to specify the exact 
thing misapplied, wbether moneys, funds, or crédits. 

[FA. Note.— For cases in point, see Cent. Dig. vol. 6, Banlis and Bank- 
ing, § 973.] 

On Demurrer to Indictment under Rev. St. § 5208, Act Julv 12, 
1882, c. 290, § 13, 22 Stat. 166 (U. S. Comp. St. 1901, p. 3497)', and 
section 5209 (U. S. Comp. St. 1901, p. 3497), and on Motion to Quash. 

Wm. J. Wallace, Edward Lauterbach, and John C. Tomlinson, 
for demurrer. 

Henry L,. Stimson, U. S. Atty., opposed. ' 
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HOUGH, District Judge. 1. The fîrst 15 counts. are said to be 
bad for duplicity, in that. they state two distinct offenses, each requir- 
ing différent proof to establish it, viz. : (1) An offense undcr section 
5308 (U. S. Comp. St. 1901, p. 3497) ; i. e., the certification of a check 
when the drawer bas not on deposit with the bank "an amount of 
money equal to the amount specified in such check." (2) An offense 
under Act July 13, 1883, c. 290, § 13, 22 Stat. 16G (U. S. Comp. 
St. 1901, p. 3497) ; i. e., the certification of a check "before the amount 
thereof sliall hâve been regularly entered to the crédit of the dealer 
upon the books of the banking association." 

Section 5308 does not create any criminal offense. That section 
and the act of 1882 must be read together, and when so read they de- 
nounce but one crime, and not two crimes. The one crime that is 
denounced is certifying a check under either (a) two sets of circum- 
stances, or (b) one set of circumstances described in two ways. Re- 
garding the descriptive words used in section 5308 and those used in 
the act of 1882 as setting forth différent acts : 

"it is well settled that in a criminal pleadlng, wliere a statute malles either 
of twd or more distinct acts eonnected with the sanie griieral offense and 
subject to the same measure and Itind of punishment Indietiiltle as separate 
and distinct crimes when conimitted hy différent persons or at différent finies, 
they may, when committed by the same person at the sanie finie, be coupled 
in one count as coustituting one offense." U. S. v. Delaware, L. & W. K. 
(C. 0.) 152 Fed. 269, 273. 

But, whether thèse two sets of descriptive \yords be regarded as 
conveying différent meanings or not, the exact point raised by this 
demurrer was before the court in U. S. v. Potter (C. C.) 56 Fed. 83. 
It was there urged (page 85) that certifying checks before suiïicient 
money is on deposit is one offense, and certifying checlcs before tlie 
amount is entered upon the books of the bank is another, and that 
therefore some counts, wliich set ont circumstances covering both 
offenses, were bad for duplicity; and this point was explicitly over- 
ruled by Putnam, J. (page 93). 

3. It is also urgecl, under the motion to quash, that the first 15 
counts are bad, in that they do not set out totidem verbis the written 
certifications which an examination of the last 16 counts shows to bave 
existed upon the checks referred to in ail the counts. The word 
"certify," as applied to bank checks and as used in the statutes under 
considération, has become a term of art, and the court is bound to 
take judicial notice of its meaning. When it is alleged that one "cer- 
tified" a check, that word implies that certain words hâve been writ- 
ten or printed upon said check, and that the check passed from the 
custody of the bank into the hands of some other party, and that there- 
by the person certifving created an obligation of the bank. Potter 
V. U. S., 155 U. S. 444, 15 Sup. Ct, 144, 39 L. Ed. 214. 

This indictment allèges a certification. If under it there be not 
proven such actions or course of business as are necessarily and legal- 
ly implied from the word "certify" or "certification," then there is 
a variance between the count and the proof. It does appear to hâve 
frequently occurred in indictments for the same offense, as is alleged 
by this instrument, that the exact words of certification were set out; 
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but no case îs cited showing that this course is necessary, and it ap- 
pears to me that the ruling of the Suprême Court in the Potter Case 
as to the meaning o£ the word "certification" renders the exact let- 
ters and figures declaring the certification matters pf proof, rather than 
pleading. This is consonant with the gênerai rule that : 

"The rule wbich requires a setting out of the entire instrument or its ténor 
Is net applicable, unless it touches the very plth of the crime itself, as in 
forging or counterfeiting.» U. S. v. Granberg (O. 0.) 131 Fed. 137. 

And, further: 

"The rule which requires a setting out of the entire instrument or its ténor 
seems limited mainly, if not wholly, to cases of forging, counterfeiting money, 
and threatening letters." U. S. v. French (O. O.) 5T Fed. 382. 

3. Under the motion to quash it is suggested that, inasmuch as from 
the whole indictment it appears that in no case did this défendant 
certify in the sensé of personally signing the certification stamped 
on the checks in question, therefore he personally cannot be indictable 
under section 5208 as amended, and for this proposition Judge Put- 
nam's remarks in U. S. v. Potter, supra, are cited as authority. I 
think that case is authority for no more than the holding that, where 
a count charged one with aiding and abetting another in making an 
unlawful certification, such count was not authorized by the statute. 

Such is not the case hère. The count distinctly charges this défend- 
ant with himself certifying- the checks. The whole indictment, taken 
together, shows that the first 15 counts must fail unless the prosecution 
can prove that the individuals who actually executed the certification 
indorsed were but the physical instruments of this défendant in doing 
what was donc, aiid that an indictment will lie for causing or procur- 
ing a coerced subordinate to do the forbidden act is distinctly held 
by Putnam, J., in the case last cited. Whether the ruling made in that 
case does not infringe the gênerai rule that there are no accessories 
to a misdemeanor may be doubted; but a discussion of that point is 
not necessary hère. 

4. As to the last 16 counts, it is asserted that they are bad for 
indefiniteness and uncertainty. They certainly set forth in language 
plain and easily understood exactly with what the défendant is charge- 
able. The gist of the offense is in the language of the statute that he 
"willfully misapplied" the "moneys, funds, and crédits" of the Mer- 
cantile National Bank. The draftsman of the indictment evidently 
recognized that the expression "willful misapplication" has not a set- 
tled technical meaning, and must therefore be supplemented by fur- 
ther averments showing how the misapplication was made and the 
illegality thereof. Batchelor v. U. S., 156 U. S. 439, 15 Sup. Ct. 
446, 39 L,. Ed. 478. In my judgment the supplementary averments 
are plain, when measured bv the criticism of Judge Thayer in Riegér 
V. U. S., 107 Fed. 919, 47 C. C. A. 61 et seq. ; and the illegality of 
the transaction, if proven as averred, is also clear, within U. S. v. 
Kish (C. C.) 34 Fed. 585. 

5. It is urged that, if ail that the last 16 counts set forth be proven, 
the proceeding amounts to no more than an overdraft. An overdraft 
may be légal, or it may be criminal, according to the intent of the 
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person commîtting it, as înferable from the surrounding circumstances 
shown in proof. That the jury may not draw from ail the testimony 
the inference necessary to sustain the indictment is no ground of ob- 
jection on demurrer. 

6. It is argued that the last 16 counts do not show what was mis- 
applied — i. e., whether moneys, funds, or crédits — and that it is in- 
cumbent upon the government to specify the exact thing misapplied. 
The value in lawful money of the United States of the misapplied 
property is definitely and fully set forth, and it seems to me entirely 
clear that this is sufficient. To the refinement attempted in U. S. v. 
Smith (D. C.) 15S Fed. 544, I cannot give assent, and it is opposed 
to the reasoning in Dow v. U. S., 82 Fed. 904, 27 C. C. A. 140. 

The demurrers are overruled, and the motion to quash denied. 



tlNITBD STATES v. MORSE et al. 
(Clrcniit Court, S. D. New Tork. April 29, 1908.) 

1. Banks and Banking— National Banks— Misapplication of Fonds— 

Indictment. 

An Indictment alleglng that défendants, belng officers of a national 
banklng association, willfully and fraudulently, and with intent to in- 
jure anfl defraud the association for the use and advantage of M., mis- 
applied certain money of the association, to wit, $126,000, and that M. 
made a certain check on the bank payable to H. for $126,000, and de- 
llvered the same to hlm, défendant M. knowlng at the time that he dld 
not then hâve on deposit with the bank the amount specifled thereln, 
but that M. as vice président and C. as président caused the check to be 
pald from moneys of the association, with intention on the part of M. 
to couvert the amount to his own use, repayment not having in any way 
been seciired and M. having no rlght or title thereto, stated an offense 
under Rev. St. 5 5209 (U. S. Comp. St. 1001, p. 3497), declaring that every 
président, director, cashier, etc., of any national banklng association, 
who willfully mlsapplies any of the moneys, funds, or crédits of the as- 
sociation, shall be guilty of a misdemeanor, and was not fatally détective 
for fallure to charge that the overdraft payment was unauthorized, 
that it was an actual conversion of the amount pald, or that the money 
was in some way absolutely ïost to the bank. 

2. Same— Cbiminal Misapplication. 

In order that there shall bc a crlmlnal misapplication of the moneys, 
funds, or crédits of a national banking association bv its offleers, in 
violation of Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), making such 
misapplication a crime, there must be a conversion of the moneys, funds, 
or crédits of the association by the accused, elther for hls own use or 
that of some person other than the injured bank. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 6, Banks and Bank- 
lng, § 964.1 

8. Same— WiLLFTjL Misapplication. 

In a prosecution against bank officers for misapplication of the bank's 
funds, an Indictment alleglng that défendants, being officers of the bank, 
willfully and fraudulently, with intention to defraud the association, 
dld misapply certain moneys of the bank, etc., constltnted a sufficient 
allégation of a crlminal Intent to defraud, which was the gravamen of 
the offense to be Inferred from facts and surrounding circumstances. 

[Ed. Note. — For cases in point, see Cent Dig. vol. S, Banks and Bank- 
lng, I 973.] 



430 161 FEDERAL REPORTER. 

4. Samb— Bakk OrFicERS—AxJTHORiTY— Conversion of FaNng. 

Offlcers 6i a national bank possess no authority to produee or permit 
a conversion of the bank's funds to the usç of one of such offlcers; au- 
thority to commit a crime belng an Imposslbllity. 

5. Same— Conversion— Subséquent Retubn of Monet. 

Where one of the offlcers of a national bank willfully converted certain 
of the bank's funds to his own use, In violation of Rev. St. § 5209 (U. 
S. Comp. St. 1901, p. 3497), maklng such act a crime, It v^as no défense 
that the money was subsequently refunded; such fact belng only évi- 
dence to négative the offlcers' Intent to defraud at the tlme of the alleged 
coaveyahce. 

6. CoNSPiEACT— National Banks— Condition— False Statements. 

An Indictment alleging the conspiraey to defraud the United States 
In the exercise of its governmental and fiscal functions, by deliberately 
giving false Information regarding the flnancial condition of a national 
bank, the fraud resulting in lessenlng the power of the fédéral govern- 
ment by fallure to malntaln in efficient condition one portion of the 
national fiscal System, stated an offense against the United States; it 
belng possible to hâve a conspiraey to defraud by merely decelving a 
govwnmental offlcer, though nelther the government nor the offlcer was 
deprived thereby of money or money value. 

7. Banks and Bankino — National Ba&k Osticers— Ofeenses- False Bn- 

TEIES. 

Wherfe an Indictment against bank offlcers alleged a conspiracyto make 
false entrles in the books of the bank, one of whlch was chargea to con- 
sist in enterlng in "cal! loans account" a "flctitious" promissory note as 
though It were a bona fide noté affected by certain stock as collatéral, 
whereas in truth the bank unlawfolly ovnied the stock and the note was 
created and entered as a genuine note merely to conceal the lUegallty 
of the original purchase of the stock and the contlnued holding there- 
of, was not détective, in that the entry was a true entry of a fraudulent 
transaction only. 

8. Same— Statutes— Construction- "Entet." 

The word "entry," as used in Rev. St. § 5209 (U. S. Çomp. St. 1901, p. 
S497), deciarlng that every officer, clerk, or agent of a national banklng 
association who makes any false entriês in any of the bank's books with 
intent to injure or defraud the association shall be gullty of a mlsde- 
meanor, means "an Item in an account." 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 3, pp. 
2400-2401.] 

9. WoBDS AND Phrases— "Double Entet." 

The phrase "double entry," as used in bookkeeping, signifies two entrles 
of the same transaction. 

10. Indictment and Information— Duplicitt. 

Where counts In an Indictment against national bank offlcers In viola- 
tion of Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), in alleglng the 
transaction clalmed to hâve been falsely entered, described two différent 
entrles or Sets of words written down in différent parts of the same book 
or report, each count revealing a false record by double entry, such 
counts were double, as it does not foUow that, because the débit entry 
of a transaction Is false, the crédit entry of the same transaction was also 
false. 

11. Banks and BANKiNa— National BanKs— Réduction of Capital— Pub- 
CHASE OF Bank's Shabes. 

The only method by whlch a national bank can reduce Its stock belng 
that prescrlbed in Rev. St. § 5143 (U. S. Comp. St. 1901, p. 3463), and the 
possibiiity ôf ownership ot its own stocl? belng recognlzed by section 
5201 (page 3494), the unlawful ownership of its own shares by a national 
bank did not constitute a pro tanto réduction of Its corporate stock, 
anà heiice was Improperly omitted from the bank's statements of as- 
sets. 
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Henry L. Stimson, U. S. Atty. 

Wallace MacFarlane, for défendant Morse. 

"William AI. K. Olcott, for défendant Curtis. 

HOUGH, District Judge. The 29 counts of tliis indictment may 
be conveniently divided into: (1) Misapplication counts (31-29, in- 
clusive), charging défendants with willful misapplications of the funds 
of the National Bank of North America, in violation of Rev. St. §■ 5209 
(U. S. Comp. St. 1901, p. 3497). (2) Count No. 1, charging a con- 
spiracy to defraud the United States in respect of its sovereignty or 
power. (3) Counts 2 to 11, inclusive, charging conspiracies under 
Rev. St. § 5440 (U. S. Comp. St. 1901, p. 367()), to make false entries 
in books and reports in violation of Rev. St. § 5209 (U. S. Comp. St. 
1901, p. 349?). (4) False entry counts (12-20, inclusive), charging 
substantive violations of Rev. St. § 5209, by making false entries in 
bank reports made to the ComptroIIer of the Currency. 

1. The Misapplication Counts. 

The important words (so far as thèse counts are concerned) of sec- 
tion 5309 are as foUows: 

"Every président, director * * » or agent of auy association wlio 
* * * wintully misapplieg any of tlie moueys, funds or crédits of tbe 
association * * * witli int(;nt * * * to iujufe or defraud tlie associa- 
tion * « * or any individual persoii, » * * and every person who witli 
lilce intent aids or abets any officer * * • in any violation of this section 
shall be deemetl guilty o( a misdemeanor." 

Ail thèse counts are alike in their method of stating the alleged 
oflfense. Each in the same form of words allèges the willful misap- 
plication of a spécifie sum of money in substantially the same way. 
Reduced to its simplest form, by omitting formai words and many 
epithets and adjectives common in ail pleadings, the material parts of 
the twenty-first count are as foUows: 

Morse and Curtis, being officers of the banking association, willfully and 
fraudulently and witti intent to injure and defraud the association for the 
use, benefit, and adyantage of Morse, did misapply certain moneys of the as- 
sociation, viz., $120,000. 

This is the charging part, and follows substantially the language of 
the statute. Then is declared the manner and means by virhich the 
alleged violation ocçurred. And, again omitting répétitions, légal 
verbiage, and condemnatory adjectives, the story is as follows: 

Morse made a certain checlî on the Banlc of North America, payable to the 
order of Augustus Heinze, for $120,000, and delivered the same to Helnze, 
Morse at the time knowlng that he did not then hâve on deposit with sald 
association the amount speclfled therein ; and Morse as vice président and 
Curtis as président caused to be paid upon sald cheek $126,000 of the moneys 
of the association, in excess of ail amounts whlch Morse was then entltled to 
draw out of the moneys, funds, and crédits of the association. Morse and 
Ourtis then intended that Morse should approprlate and couvert to his own 
use sald $126,000, although they then well knew sald $126,000 so paid as 
aforesald was not on deposit with the association by Morse, and was not 
due and owing by and from the association to Morse. Repayment thereof 
to the association was not in any way secured, and Morse had no rlght and 
title to the same. 
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The wording of this count is very différent from that of the în- 
dictment lately considered by this court in United States v. Heinze, 
161 Fed. 425, in that it does not expressly charge that the transaction 
complained of was without the knowledge or consent of the national 
bank or its directors, does not assert that the money paid on the check 
was wholly lost to the banking association, and does not totidem verbis 
allège an actual conversion by the accused of the moneys, funds, and 
crédits of the bank at the time of the payment of the check. The de- 
murrer, therefore, raises the inquiry whether an indictment which in 
substance allèges an overdraft, asked and granted with intent to de- 
fraud the paying bank, ànd with intent that the person receiving the 
overdraft should convert the proceeds thereof to his own use in fraud 
of the bank, constitutes a légal statement of the crime of willful mis- 
application under section 5209. 

The position of défendants is that the absence of allégations (a) 
that the overdraft payment was unauthorized, or (b) that there was 
an actual conversion of the amount paid, or (c) that the money was 
in some way absolutely lost to the bank, renders the indictment in- 
sufficient, because it does not properly négative the presumption of 
law that a mère overdraft is not an illégal transaction and cannot of 
itself constitute a willful misapplication of the paying bank's re- 
sources. This form of indictment under section 5209 bas been re- 
peatedly used in this district. It follows (mutatis mutandis) several of 
the counts in United States v. Fish (C. C.) 24 Fed. 585, and is also 
in légal effect idéntical with the ninety-ninth count in Evans v. United 
States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; in both which 
cases indictments were found and convictions had, subséquent to the 
décisions in United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 
27 E. Ed. 520, and 108 U. S. 192, 2 Sup. Ct. 525, 27 L. Ed. 703. 
However unfortiinate, if not unnecessary, was any departure from 
the plain rule that a statutory misdemeanor is sufficiently alleged in 
the language of the statute, the Britton décisions are plain that not 
every misapplication is a crime under the act, and that the test (or 
at least a test) of criminal misapplication is that there must be a con- 
version of the moneys, funds, or crédits of the association by the 
accKsed, either for his own use or that of some person other than the 
injured bank. This is more than a rule of pleading. Unless such 
conversion be shown in évidence there can be no conviction ; but it 
folloAvs from this substantive law that an indictment alleging willful 
misapplication must show upon its face the criminality of the trans- 
action described and négative an innocent interprétation, if one be 
possible. 107 U. S. 669 et seq., 2 Sup. Ct. 512, 27 E. Ed. 520. The 
Britton décisions, however, do not déclare any hard and fast method 
of pleading under section 5209, as is abundantly shown by the later 
décisions in the same court. 

The Fish Case, supra, was decided in the light of the Britton opin- 
ions, and the judgment of Benedict, J., on this point was concurred 
in by Judges Wallace and Brown — a concurrence in my opinion of 
the greatest weight. The count considered was in form exactly like 
the one at bar, and this court decided that the Britton discount indict- 
ment (108 U, S. 192, 2 Sup. Ct. 525, 27 L. Ed. 703) was held bad only 
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because it was not charged that the discount was originally procured 
by fraudulent means, and the stock purchase indictment (lO'î' U. S. 
(i55, 2 Sup. Ct. 612, 27 L. Ed. 520) was bad because of total failure 
to charge any criminal misapplication at ail; the implication being 
(continued Benedict, J.) that, had the act of discount "been done in 
bad faith and with intent to defraud," it would hâve been punishable 
imder section 5209. In the Fish indictment and the count at bar bad 
faith and intent to defraud are charged in gênerai ternis and with re- 
spect to the original création of the overdraft. It was therefore held 
that the indictment against Fish was good, and it foUows that that dé- 
cision is an authority directly opposed to defendant's contention in this 
case. , 

Two years after the Fish décision, U. S. v. Northway, 120 U. S. 
327, 7 Sup. Ct. 580, 30 L. Ed. 664, was decided. I hâve not been 
able to examine the indictment therein, and the question certified 
was not one of pleading; but the court (after reiterating the rule in 
Britton's Case) said: 

"When it is charged * * * that the défendant did willfully misapply 
certain funds of the association by caiising them to be paid ont to his owii 
use and benefit in uuauthorized and unlawful purchases, wlthout the knowl- 
edge and consent of the association and with intent to injure it, this com- 
pleted the offense of wiUful misapplication." 

This référence to the knovvledge and consent of the association, 
and its possible authority to do the act complained of, must be read 
in connection with Evans v. U. S., 153 U. S. 684, 14 Sup. Ct. 934, 
38 L. Ed. 830, and, as so read, the Northway décision is not op- 
posed to that in Fish's Case. 

In 1893, with the Britton and Northwav Cases before him, Judge 
Benedict decided United States v. Eno (C. C.) 56 Fed. 218. The 
Eno indictment had been found in 1884, and reasons for hearing 
a demurrer thereto in 1893 do not appear on the record. Contem- 
porary local history may furnish some excuse for perfunctory ar- 
gument, but the judgment requires respectful attention. Eno was 
charged with causing a payment to be made to Dyett of moneys of 
the Second National Bank, of which he was président. The court 
held that the indictment did not charge that the money was paid to 
or received by Dyett to Eno's use, nor that such payment to Dyett 
was really a payment to Eno, wherefore it was not shown that the 
pâment was unlawful as to Dyett, and the count was bad under the 
rule in Britton's Case. This as a statement of gênerai law need 
not be hère disputed, but it is inapplicable to this indictment with- 
out departing from the Fish Case, which as a pronouncement of 
the fuU court is of superior authority. The further ruling of the 
Eno Case that allégations of "intent to defraud" or "intent to in- 
jure" are mère surplusage is opposed to the later décision in Evans 
V. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830, and must be 
disregarded. 

The Evans Case contains, as above noted, an overdraft count le- 

gally identical with the one at bar. Evans had been convicted, not 

only under that count, but under others alleging unlawful discounts. 

The writ of error was once argued, and a reargument ordered only 

161 F.— 28 
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as to the counts alleging offenses other than overdrafts. It is now 
urged that, inasmuch as Evans' sentence was no greater than would 
hâve been justified under one count, the nature of the reargument 
ordered shows that the overdraft count was considered clearly bad, 
though nothing is said about it in the opinion reported. I cannot 
believe that the Suprême Court sits to décide important matters 
by any such indirection, and am of opinion that the reported dis- 
cussion of the unlawful discount portion of the indictment is val- 
uable and décisive of the présent argument. 

The discount of a note, like the granting of an overdraft, is not 
of itself an unlawful act, much less a crime. The motive, purpose, 
or intention with which the payment by draft or discount is made 
and received détermines the différence between legality and ille- 
gality, honesty and crime; and motives, purposes, or intentions 
are absolutely known only to the person accused, and in the ab- 
sence of confession or admission can only be determined or ascer- 
tained by court or jury by infer.ence from surrounding circumstan- 
ces, usually numerous, and singly inconclusive, if not unimportant. 
It may be said hère, as in that case, that : 

"Defendant's entire critlcism seems to be founded upon tlie hypothesis 
that no weight is to be given to the words 'willfuUy, uulawfuUy, and fraud- 
ulently,' or to the gênerai allégation of an intent to defraud ; in short, that 
thèse words are mère surplusage." 

This contention the court rejected, holding that, while "willfully 
misapply" are words not inconsistent with honest purpose, yet, since an 
intent to defraud is only to be gathered from facts and circumstances, 
an allégation of intent to defraud is material in the highest degree, since 
the "gravamen of the offense consists in the evil design." It must fol- 
low that when the indiffèrent facts, the acts reconcilable in themselves 
with either honesty or criminality, are, clearly stated, a gênerai alléga- 
tion of criminal intent gives to the accused every warning he can rea- 
sonably claim, because the only question left (if the facts alleged are 
true) is addressed to his own consciousness, concerning which he alone 
has fuU information. Not only does the opinion of the court in the 
Evans Case illuminate the matter in hand, but the dissenting opin- 
ion of Field, J., shows that the very principles now cbntended for 
were there fully and ably presented and emphatically repudiated. 

Batchelor v. United States, 156 U. S. 426, 15 Sup. Ct. 446, 39 
L. Ed. 478, arose under an indictment for disçounting worthless 
paper. The décision seems to me unrelated to the présent ques- 
tion; but Cofïin v. United States, 156 U. S. 433, 15 Sup. Ct. 394, 
39 L. Ed- 481, is conclusive of a point which has caused me great 
doubt. The count at bar does not charge that there was a con- 
version. It only States an intent to couvert. In that respect it is 
exactly like the overdraft count in Cofifin's Case. The Cofïin in- 
dictment stated, however, seyeral facts plainly indicative of actual 
conversion, and the court said: 

"The fact that the count charges the intent to convert money * ♦ * 
does not obliterate the clear statement of the actual conversion. In thls re- 
gard the count is clearer and stronger than was held sufflcient in Evans v. 
United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830." 



UNITED STATES V. MORSE. 435 

When saying this the court had before it onl)? an ovexdraft count, 
and the référence to the Evans Case can only reasonably relate to the 
overdraft count then considered, but not discussed in the opinion, 
and identical with the one under considération. If this be not so, it 
surely means that overdraft and discount counts are to be measured 
by exactly the same rules. 

Rieger v. United States, 107 Fed. 916, 47 C. C. A. 61, holds ex- 
plicitly that it is not necessary in terms to allège a conversion. That 
may be inferred from the allégation of payment or application to the 
use, benefit, and advantage of the accused or another. United States 
v. Martindale (D. C.) 146 Fed. 280, déclares it a fatal objection not 
to négative the knowledge and approval of the governing authority 
of the bank. This is not consistent with Evans' Case, 153 U. S. 593, 
14 Sup. Ct. 934, 38 L. Ed. 830. 

On principle thèse défendants could not hâve possessed authority 
to produce or permit a conversion of the funds of the bank to Morse's 
use. Authority to commit a crime is an impossibility, yet nothing 
short of that power meets the exigencies of défendants' case if the 
allégations of the count are true as pleaded. It cannot be necessary 
to négative a légal impossibility. To assert, as does this count, that 
the payment for the contemporaneous benefît of Morse was willfully 
made, with intent that Morse should couvert the same to his own use, 
without securing repayment, and with intent to defraud, does clearly 
aver a conversion of the funds, efïected as soon as the bank paid over 
the money. 

Conversion îs a technical term, and it is a fair question : Could the 
bank hâve maintained an action sounding in tort against Morse for 
this $126,000, directly it was paid out, assuming ability to prove the 
above-recited allégations? I think it could, and, if so, the conversion 
is sufîîciently alleged. The fact that at some subséquent time the 
money was refunded would be perhaps persuasive évidence that there 
was no intent to defraud ; but that the pecuniary loss remained actual 
down to indictment must be immaterial. The return of goods alleged 
to hâve been stolen may be évidence that they were only borrowed, 
ànd such return may estop the ov/ner from civil suit; but, if the 
goods were really taken animo furandi, their ultimate loss or return 
is immaterial to a criminal prosecution. The crime was committed 
when the taking occurred, and no subséquent repentance or répara- 
tion can wipe that out. So hère, if the evil intent described by the 
statute was in thèse défendants when the bank parted with its money 
for Morse's benefit, and without recourse to any person other than 
Morse, then it is immaterial (except as explaining mental processes) 
whether Morse or any one else ever refunded the same. The demur- 
rers to the misapplication counts are overruled. 

2. The First Count. 

This allèges with élaboration a conspiracy to defraud the United 
States in the exercise of its governmental and fiscal functions, by 
deliberately giving false information regarding the financial condition 
of the Bank of North America; the fraud resulting in lessening the 
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power of the fédéral government by failure to maintain in efficient 
condition one portion of tlie national fiscal System. I remain of the 
opinion, expressed on the argument, that indictments of this kind un- 
der section 5440 are too firmly established by authority to be over- 
thrown in trial courts. 

To cause or conceal a rotten spot in the national banking System 
is an assault on the government quite as direct and obvions as is 
foisting into public employment a probably incompétent letter carrier. 
The doctrine of Curley's Case, 130 Fed. 1, 64 C. C. A. 369, has been 
approved so often and in so many courts that I consider discussion 
hère useless. Curley's pétition for a certiorari and the briefs thereon 
(195 U. S. 638, 35 Sup. Ct. 787, 49 L,. Ed. 351), hâve been submitted 
to me and carefully examined. The question whether there could be 
a conspiracy to defraud by merely deceiving a governmental ofhcer, 
when neither government nor officer w^as to be deprived thereby of 
money or its worth, was presented to the Suprême Court so fully 
and forcibly, yet so simply and directly, that the refusai of the writ 
is certainly an authority demonstrating the willingness of the highest 
tribunal to let the law alone. I overrule this branch of the demurrer. 

3. The Spécifie Conspiracy Charges. 

The second and eleventh counts, which charge a conspiracy in very 
gênerai terms, hâve not been attacked in argument; but counts 3 to 
10, each of which allèges a conspiracy under section 5440 to make a 
false entry in a book of the bank, are asserted to be defective, in that 
the contemplated entry was, or was intended by défendants to be, 
not a false entry, but a true entry of a fraudulent transaction, and 
therefore not within the act. Coffin v. U. S., 156 U. S., at page 463, 
15 Sup. Ct. 394, 39 ly. Ed. 481. An illustration of the sort of false 
entry alleged may be taken fronï count 3, which charges défendants 
with entering in "call loans account" a "fictitious" promissory note 
as though it were a bona fide note accompanied by certain stock as 
collatéral; whereas in truth the bank unlawfully owned the stock, 
and the note was created and entered as a genuine note merely to con- 
ceal the illegality of the original purchase of stock and the continued 
holding thereof. 

It is obvious enough that "it cannot be a false entry to make a ré- 
cital on the books of the bank which speaks the truth" (U. S. v. 
Young [D. C] 138 Fed., at page 115), but the sort of truth referred 
to must be of légal standard; i. e., the whole truth, and nothing but 
the truth. It may be the truth that there was a note ; but, if the note 
was "fictitious," it is not the whole truth to recite or record or enter 
it as a genuine note. There is a différence between a false record and 
the record of a falsehood — between a fraudulent entry and the entry 
of a fraud. The différence is that the latter exposes the falsity or 
fraud, while the former does not. If this note was fictitious — e. g., 
forged to the knowledge of the bank, or unenforceable against the 
maker by agreement of parties — it was no better than a blank pièce 
of paper, and its inclusion in the "call loans" was as clearly within the 
statute as were the entries as bank cash of money not on deposit, 
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considered in U. S. v. Peters (C. C.) 87 Fed. 984. I hâve taken the 
word "iictitious" most strongly against the demurrant. Further than 
that there is no need of going at présent. 

4. Duplicity in Counts 13-16, 19 and 30. 

Thèse portions of the indictment charge substantial violations of 
section 5209 by making false entries. Each count clearly states and 
describes tvvo dififerent enterings or sets of words written down in 
différent parts of the same book or report. It is said, however, that 
every count does no more than give the two sides of the false ac- 
count; e. g., it shows falsity in "bills payable" and corresponding 
falsity in "securities" — in other words, that each count reveals a false 
record by double entry. I think "entry" is used in the statute in its 
simple and obvions meaning, viz., "an item in an account." Cent. 
Dict. 

The very phrase "double entry" signifies two entries. It is com- 
mon knowledge that bookkeeping by double entry requires, not 
two entries of the same fact, but a débit entry of that which the ac- 
counting party has received and a crédit entry of that with which the 
accounting party has parted, or, to vary the statement, the transaction 
is recorded in two différent ways. It does not follow that, if the débit 
entry is false, the crédit entry must also be false, or that it is a 
part of the débit entry. The two things are entirely distinct, and 
it does not advance the discussion to point out that, unless the two 
entries are correspondingly false, a reasonably skillful accountant will 
detect the error. It is perfectly possible that one may be false and the 
other may be true. Indeed, it is by such discrepancies that dishon- 
est bookkeeping is usually discovered, and at ail events, as the very 
name "double entry" indicates, there were two entries made, and 
not one entry, and both of thèse entries are charged in thèse counts. 
Thèse portions of the indictment are therefore, in my judgment, bad 
for dupHcity, and the demurrer is sustained on that ground alone. 

5. Counts 17 and 18. 

The false entry charged in thèse two counts is that from the total 
amount of bonds, securities, etc., owned by the Bank of North Amer- 
ica, there were deliberately omitted certain shares of the capital stock 
of that bank, which shares were then actually owned by the bank. 

It is urged that, assuming such purchase by the bank, the moment 
the bank acquired ownership there was a pro tanto réduction of 
the corporate stock, with the resuit that it would hâve been untrue 
to enumerate the bank's own holdings among its assets ; and this argu- 
ment is rested on a remark of Woods, J., in Burrows v. Niblack, 84 Fed. 
111, 38 C. C. A. 130. I think this is opposed to the gênerai 
current of authority as stated in Cook on Stock Corporations, vol. 
1, § 382, viz. : That such purchase "will in no case constitute a ré- 
duction when the corporation lacks authority from the Législature 
to reduce its capital." That is the case with national banks. Thç 
only method by which a national bank can reduce its stock is that 
prescribed in section 5143, Rev. St. (U. S. Comp. St. 1901, p. 3463), 
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and the possibility of ownership ■ of its own stock is recognized 
by:,s:eçtiqn,;530l (U. S, Comp. St. 1901, p. 3494). It follows that 
there was hère an unlawful owner.ship, bpt nevertheless anowner- 
ship, and the fact thereof should hâve been stated. The demurrers 
to thèse two counts are overruled. ' 

Upon further considération of défendants' motion to compel the 
prosecution to elect between the conspiracy counts and the misap- 
plication counts, I hâve concluded not to compel such élection. 
Study of the case shows the most intimate . relation between the facts 
on which ail the counts must stand or fall. It would be no assist- 
ance to the administration of justice to compel two trials, instead 
of one. 



BEUXIER V. GRISCÔM-SPENCER CO. 
(Circuit Court, S. D. New York. May 11, 1908.) 

1. Specific; Pebformance— Coktraot to Deliveh Oobpobate Stock— 

PUEADHSia. ■■.■■■.■ 

■ It is not essentlal to the statement of a good cause of action for spécifie 
performance of a contract to assign corporate stocls; that the blll show 
that- the eomplainant is entltled to an acCounting for the àmount of divi- 
dends the stock has earned. 

2. GoBPOBATifONS— Stock— Dividend—Declabation— Discrétion. 

Whèn dividends shall be declared, and the amount thereof, are largëly 
djscretionary with the oflicersof, a corporation. 

3., Same— Stockholdee's RiGHTTO Compel ACCOUNTING. 

lïnder an agreement that the purehaser of corporate stock should be 
eiititled to dividends thereon "when deèlared," he is not entitled to an 
aecouhtlng for the amount of dividends , earned before a divideiid has 
beeri; declared, where no undue or improper delay in declaring -one is 
shown. 

4. Same— Stock as Personalty. , ; • 

Common stock of â corporation is personalty, and cornes within the 
rules of equlty g6verning an agreement to sell and deliver spécifie perr 
sonalty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, 
§ 16(3.] 

5. Specific Performance— Contbaot to Assign Stock— Reubf-Necessary 

Peoof. 

One seeking relief under a contract for the assignment of corporate 
stock must allège and show full performance on his part. 

6. Specific Performance— Belivert oe Personalty- Pboof— Requisites— 

Inadéquate Remedy at Law. 

To entltle one to spécifie performance of an agreement to deliver spe- 
cific personalty usually something more is necessary than a mère alléga- 
tion of facts, showing that the eomplainant is entitled thereto. Spécifie 
performance is an équitable remedy, and usually It must appear that 
the party seeking the remedy is without full and adéquate remedy at 
law. Hence one is not entitled to spécifie performance of a contract to 
deliver corporate stock where his bill does not, show that his remedy at 
law is inadéquate, and that the damages niay not be easily estimated, 
where no élément of trust arlses. 

[Ed. Note.— ^For casés In point, see Cent. Dig. vol. 44, Spécifie Per- 
formance; § 5. 

Right to spécifie performance as afCeeted by adequacy of remedy at 
law, see note to Martfiiuson v. King, 82 C. C. A. 308.] 
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7. KQriTY— Pleading — Mtjltifaeiousness. 

A bill to speciflcally perforai a contraet to deliver corporate stock, and 
for an accounting for dividends that should hâve been paid to complain- 
ant on such stock if it had been transferred wlien it should bave been, 
and for a money judgment therefor, is not mnltifarious ; the accounting 
being a mère incident to the spécifie performance. 

8. Same. 

A blll for équitable relief must show, by facts pleaded, that the inter- 
position of a court of equity is necessary or proper ; tliat complainant 
has no adéquate remedy at law. 

9. CouETS— Gekbeal Jueisdiction— Pleading— Amounï in Oonteoversy. 

Corporate stock is presumed to be worth par, as affecting pleading lu 
a case where jurisdictlon dépends upon the amount iu controversy. 

On Demurrer to Bill of Complaint. 

Hugo Gordon Miller, for complainant. 
Robinson, Biddle & Benedict, for défendant, 

RAY, District Judge. This is an action by complainant to compel 
the transfer and delivery to him of $9,000 of the common stock of 
the défendant company, formerly the James Reilly Repair & Sup- 
ply Company, pursuant to an alleged contraet, an accounting for 
the dividends that should hâve been paid to complainant on such 
stock if transferred to him when it should hâve been, and a money 
judgment therefor. The grounds of demurrer wiU be stated later. 

The complaint contains the necessary allégations as to diversi- 
ty of citizfenship, the complainant being a citizen of the state of New 
York, and défendant a New Jersey corporation having a regular and 
established place of business in the Southern district of the state of 
New York. There is no direct averment that the amount in con- 
troversy, exclusive of interest and costs, is $2,000 or upwafds. The 
bill then allèges that the défendant was incorporated in New Jersey 
prior to June 9, 1904, under the name the James Reilly Repair & 
Supply Company, and that July 2, 1907, its name was duly changed 
to the Griscom-Spencer Company; that on and before said June 
9, 1904, the complainant was employed by the défendant corpora- 
tion in the capacity of its assistant manager, at a salary of $75 per 
week, and that, as additional compensation for his labor, défendant 
agreed to assign to him "twenty thousand dollars worth of com- 
mon stock of the James Reilly Repair & Supply Company," ail 
dividends to be paid to him, and that he was to acquire title to such 
stock, and it was to be assigned to him at the rate of $3,000 per 
year. The alleged agreement is evidenced in part by a letter from 
M. K. Bowman to Bernier, dated June 9, 1904, and Bernier's written 
acceptance, dated June 13, 1904, set out in full; and the Bowman 
letter is alleged to hâve been written and sent "with the full knowl- 
edge and under the direction of ail the ofïicers and directors of the 
défendant compàny." The complaint then allèges that complain- 
ant entered upon the discharge of his duties June 9, 1904, under such 
contraet, and continued in such employment up to June 15, 1907, 
and that he fuUy performed his part of the contraet ; that no stock 
has been assigned or transferred to him, and that he has received 
no dividends ; that the défendant has earned large sums available 
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for dividends, but none hâve been declared; that défendant bas 
$112,000 net surplus of funds; that he does not know the amount 
applicable to dividends, and has no means of ascertaining same- 
that he has duly demanded the assignment of $20,000 of such stock, 
and also $3,000 of such stock per annum, but défendant has refusée! 
to transfer or assign any of such stock. There is no allégation that 
défendant has any of its stock not transferred to other parties. There 
is no allégation as to the amount of the authorized capital stock or 
common stock of such corporation. There is no allégation as to its 
actual value, or as to the number of shares into vi^hich it is divided. 
There is no allégation that this common stock cannot be obtained 
and purchased in the market, and no allégation that it has any pe- 
culiar or spécial value to complainant or any one else. 

The demurrer is that the facts stated do not entitle complainant 
to any of the relief demanded, or to any such relief as is sought or 
demanded ; that there is no privity between the complainant and de- 
fendant that entitles him to the relief demanded; that there is a de- 
fect of parties, as the defendant's directors should be joined; that 
several matters are joined in the bill, and it is multifarious ; that 
there is no jurisdiction, as $2,000 is not involved, exclusive of in- 
terest and costs ; that the bill of complaint does not show facts 
which entitle complainant to any of the relief demanded. It is clear 
that this is an action in equity; that the object is to compel the spé- 
cifie performance of a contract to deliver $20,000 worth of the com- 
mon stock of défendant corporation to the extent of $9,000, the al- 
légations showing that under the agreement complainant has earned 
and become the absolute owner of that amount in value of such 
stock. The other relief demanded is purely incidental. While the 
bill of complaint does not allège that Bowman was the treasurer 
of the défendant company, I vs^ill assume that he was. His letter mak- 
ing the offer reads as follows : 

"The James Reilly Repair & Supply Company. 
"229 & 230 West Street, New York. 

"June 9, 1904. 

"Mr. L. L. Bernier, Assistant Manager, 2.S0 West Street, New York— 
Dear Sir: In accordance with our conversation, I hereby agrée to hâve as- 
signed to your name $20,000 worth of the common stock of the James Reilly 
Repair & Supply Company, with the undertsauding that the dividends when 
declared be paid you forthwith, and that you shall acquire absolute title to 
the stock at the rate of $3,000 per annum. 

"I further agrée to sell you $20,000 worth of additional common stock of 
the Reilly Company, or any part thereof, at par, at any time within the next 
flve years. 

"Ail of this to be contingent upon your remaining In the Reilly Company's 
employ, at your présent salary of seventy-flve dollars per week, and dévote 
ail of your time and energy to the advancement of its interests, development 
of its business and increase of its prosperity ; the object of this transaction 
being to jnake you vitally interested in the suecess and welfare of the com- 
pany. 

"Please acknowledge receipt of this letter In writing, with a statement 
to the efCect that you agrée to thèse ternis. 

"ïours truly, :" '. K. Bowman." 
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The acceptance as foliows : 

"New York, June 13, 1904, 

"M. K. Bowman, Esq., Treasurer the James Reilly Repair & Suppl.v Com- 
pany, 229-230 West Street, New York — Dear Sir: I beg to ackuowledge the 
receipt of your proposition dated June 9, 1904, contingeut upon luy remainiug 
in the employ ot the James Heilly Repair & Supply Company. 1 thank you 
for the same and aecept It in full. assuring that I will do everything in my 
power in îlie future as I liave done in the past, to further the interests of 
the Company and prove worthy of tlie confidence placed in me. Thanking 
you for this marli of your esteem, I am, 

"Y'ours respectfully, Louis L. Bernier." 

The agreement contained in the first clause or paragraph is to 
"hâve assignée! to your name $20,000 worth of the common stock" 
with the understanding that the dividends, "when declared," be paid 
forthwith, and that complainant is to acquire absolute title to such 
stock, at the rate of $3,000 per annum. The second clause or para- 
graph evidently refers to other stock, for he says "additional com- 
mon stock." Then comes the declared purpose to make the com- 
plainant vitally interested in the afïairs of the company. The let- 
ter is silent as to whether the assignment of stock is to be of the 
$30,000 worth at one time and when fully earned, or at the rate of 
$3,000 per year. The biU of complaint is not very spécifie on this 
point, but I think the averment is that the verbal agreement, con- 
firmed by the letter, is that $3,000 worth was to be assigned each 
year. In any event it is an agreement, on the part of complainant, 
to perform labor and services as manager at $75 per week and 
$3,000 worth of- stock each year; and, as he was to hâve $20,000 
worth, it is évident the parties contemplated employment for at least 
about seven years. If the true contract was indefinite or definite 
on that point, it is a matter of answer. 

It is not essential to the statement of a good cause of action for 
spécifie performance in the assignment of the stock that the bill 
of complaint show that the complainant is entitled to an accounting 
for the amount of dividends the stock has earned. I do not think 
that the bill shows such a right in complainant, even if it states a 
good cause of action in equity for spécifie performance. When divi- 
dends shall be declared, and the amount thereof, are largely matters 
of discrétion with the ofïicers of the corporation. Dividends do not 
necessarily follow net earnings. Complainant was to hâve the dividends 
"when declared." There is no allégation of any imdue or improper 
delay in declaring dividends, or that they are delayed for any ul- 
terior purpose. The real question is, has complainant alleged facts 
which entitle him to a decree for the transfer to him of $9,000 worth 
of the common stock of this corporation? 

Common stock is personal property, and comes within the rules 
of equity governing an agreement to sell and deliver spécifie person- 
al property. Of course, full performance by the party seeking re- 
lief must be alleged and shown. Complainant says he has fully per- 
formed as to three years, and has earned and is entitled to the $9,- 
000 worth. But to entitle a party to spécifie performance of an 
agreement for the delivery of spécifie personal property usually some- 
thing more is necessary than a mère allégation of facts showing that' 
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the complainant is entitled thereto. Spécifie performance is an équi- 
table remedy, • and usually it must appear tliat the party seeking tlie 
remedy is withoùt full and adéquate remedy at law. As, for in- 
stance, should A. agrée to work for B. for one year at a compen- 
sation of $8 per week, with boai'd and lodging, and 10 of tlie slieep 
then owned by B., and A. does the work, receives tlie $3 per week 
and his maintenance, but B. refuses the sheep, can A. maintain a 
suit in equity to compel spécifie performance? If he allèges that 
the sheep contraeted and paid for are of a peculiar breed, of spécial 
character and value, and that B. has them, and that they cannot be 
obtained eleswhere or in the market or hâve no market value, or 
that value is fiuctuating (possibly) or uiicertain, equity would enter- 
tain the action and decree performance. Why? For the simple 
reason it is made to appear that A. has no full, complète, or adéquate 
remedy at law. It would be véry difficult, if not impossible to prove 
the damages. A. could not go into the market and purchase such 
animais or their equal, or it would not appear that, if he was given 
money in lieu of performance, he could make himself good. That 
this same rule appHes in the case of stock in corporations is made 
plain by text-writers, and the great rnass of decided cases. 3 Page 
on Contracts, § 1630, pp.' 2469-2472 ; Lawson on Contracts (2d Ed.) 
§ 493, p. 575; 2 Pomeroy's Equitable Remédies, § 752, pp. 1268,, 
1269 (volume 6 of Pom. Eq. Jur.) ; Hyer v. Richmond Traction 
Company, 168 U. S. 471, 483, 484, 18 Sup. Ct. 114, 42 L. Ed. 547; 
Krohn v. 'Williamson (C. C.) 62 Fed. 869, 877, afifirmed 66 Fed. 655, 
13 C. C..A. 668.; Bomeisler v. Forster, 154 N. Y. 229, 239, 48 N. E. 
534, 39 L. R. A. 240; New England Trust Co. v. Abbott, 163 Mass. 
148, 38 N. E. 432, 27 L. R. À. 271 ; Treat v. Richardson, 47 Conn. 582 ; 
Moulton V. Manufacturing Co., 81 Minn. 259, 83 N, W; 1082 ; Barton 
v. De Wolf, 108 m. 195; Rigg v. Railway, 191 Pa. 298, 43 Atl. 212 : 
Ryan V. McEane, 91 Md. 175, 46 Atl. 340, 50 L. R. A. 501, 80 Am. 
St. Rep. 438 ; Kimball v. Horton, 6 N. J. Eq. 26, 53 Am. Dec. 621 ;, 
Krouse v. Woodward, 110, Cal. 638, 42 Pac. 1084 ; North Cent. R. 
Co. V. Walworth, 193 Pa. 207, 44 Atl. 253, 74 Am. Si Rep. 683 ; 
Manton v. Ray, 18 R. I. 672, 29 Atl. 998, 49 Am. St. Rep. 811. 

It is, of course, understood that I am not speaking of actions to 
compel a transfer of stock where the one party holds it in trust for 
another, or where a party has stock, the certificate having been is- 
sued to appther, and he seeks to compel its transfer on the books 
and hâve a new certificate issued. The right to équitable relief in 
such cases cannot be questioned. But fiere a différent question is 
presented. 

Eawson on Contracts (2d Ed.) § 493, says: 

"A court of equity ,will, not decree a spécifie perform£inee of a contract 
for the saleof cljattels, because tlie lireacli iiiay be sntficieiitly remedied })y" 
damage^. If A. refuses to déliver goods he has sold to B., the latter may 
purcliase them elsewhere, atid recover the loss to him resulting from A. 's 
faiiure te perform. This rvile extends to ail kinds of Personal ijroperty, iu- 
cluding soveniment bonds , and the shares of stock and bonds qf business 
corporations, which are ahyays to be bought in the niarlîet. But 'in the ap- 
plication of this rule three classes of cases are to be excepted, tbongli two 
of them are not exceptions to but rather further illustrations of the jrovern- 
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ing prînciple, viz., that agreements will not be speciflcally enforced, iiiiless 
from the nature of tlie eoutract, the character of the subject-matter or other 
spécial and peeuliar causes damages will not be an adéquate remedy." 

In 3 Pomeroy, Eq. Remédies (6 Pom. Eq. Jur.) § 752, it is said: 
"The right to spécifie performance of eontracts for the sale of corporate 
stock dépends upon the character of the stock. In England it is held that a 
transfer of public stocks, which are aUvays to be had by any person who 
ehooses to apply for them in the market, will not be decreed, for damages 
are adéquate. Shares of railway and other private corporations, which are 
llmlted in number and cannot always be had in the market, stand upon a 
différent footing, and equity may grant its relief. The rules in the United 
States are narrower, and it would seem, more lu accord with principle. Spé- 
cifie performance will not be decreed if the shares are readily obtainable in 
the open market. If, however, the shares hâve no market ratiug, and can- 
not easily be obtained elsewhere, damages will be inadéquate, and spécifie 
performance will be grauted." 

In 3 Page on Contracts, p. 2469, § 1630, it is said : 
"Contracts for the sale of corporate stock are controlled by the sa me prin- 
ciples as those applying to sales of other personal property in gênerai. If 
the stock is one which is regularly bought and sold, it is easy to estimate 
in money the damages sustained from the breach. The vendee can then, with 
the unpaid purchase money and the damages thus recovered, purchase in 
open market an amount of stock equal to that contracted. In such cases the 
remedy at law is adéquate, and In the absence of spécial clreumstances 
spécifie performance will not be decreed. To obtain spécifie performance it 
must be shown, further, that spécial circumstances exist which make the 
remedy at law inadéquate." 

In Hyer v. Richmond Traction Company, 168 U. S. 471, 483, 484, 
18 Sup. Ct. 114, 119, 43 L. Ed. 547, the Suprême Court, speaking 
by Mr. Justice Brewer, said: 

"But even if it be considered as a eoutract si)0cifleally for the transfer of 
stock, what is the rule in respect to actions in case of a t)reacli thereof? 
If stock bas a recognized market value, eourts will ordinariiy leave the par- 
ties to their action at law for damages for breach of the agr{_>einent to sell, 
but In cases where the stock has no recognized market value, is not pvir- 
chasable in the market. or has a value which is not settled, but is contingent 
upon the future workings of tlie corporation, equity will somctimes decree 
spécifie performance of a contract of purcliase. It Is in reliancc upon this 
that plaintifC claims the right to a decree for spécifie performance. The en- 
terprise, he says, is a new one; it is difficult to put a fair peeuniary value 
on the stock or on the franchise. It is one of those thiiigs contingent largely 
on the successfnl working of the railway. It must be concedod that there 
is force in the contention that only by lettlng the plaintifl; into tlie posses- 
sion of tlie interest he claims can adéquate compensation be securcd. At the 
same time the présent value of the franchise and therefore of the .stock of 
the corporation owning the francliise is not wholly beyond estimate. That 
whicli it may hâve three or four years hence may dépend largely upon tha 
matter of management. But it is a francliise which has dcfinite jtossibilities. 
The miles of track covered by It, the population adjacent to the line and 
therefore the nunibcr of people likely to avail themsolves of its advantages, 
the cost of construction and of opération, are ail well-known fncts, and upon 
such known facts it is not impossible for a .iury to form a fair estimate of tlie 
value of the franchise, and therefore of the damage which the plaintiff lias 
sustained by the répudiation of the contract to give hini a half interest in it." 

In Krolm v. Williamson (C. C.) ,62 Fed. 869, affirmed 66 Fed. 
653, 13 C. C. A. 668, the syllabus apphcable reads : 

"C. SiJeeiSc Performance — .Inrisdiction — Transfer of Stock. Where juris- 
rtiction is acquired ou the grouiid that the suit is to enforce a trust, the court 
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may compel performance of an obligation to trausfer stock, the subject of 
sueh trust, the value of wliich Is uncertain." 

At page 877 of 62 Fed., page 668 of 13 C. C. A., Taft, Circuit 
Judge, said : 

"It is true that the relief asked is in tlie nature of a decree for tlie spécifie 
l>erformanee of an obligation to transfer Personal property, and that ordi- 
narily courts of equity will not afford such a remedy. The modem tendency 
of courts, however, is towards a much more libéral rule in this regard ; and, 
if any good reason appears why damages for conversion will not be adéquate 
remedy for the injury a decree will be granted. Ilere the stoclc has no 
marlîet value. The damage for conversion would be wholly spéculative and 
uncertain. But the controlling reason why in this case the delivery of the 
stock in speeie should be decreed is that the défendants hold it in trust for 
the complainant. The eonfidential relation in violation of which défendants 
seelî to retain its possession, gives fhe complainant the option either to hâve 
the stocli or its value. The court, as a court of equity, acquires jurisdiction 
of the action, not because damages at law would be inadéquate, but liecause 
it is an action to enforce a trust, and, having jurisdiction on this ground, may 
give such full relief as the nature of the case requires. Johnson v. Brooks, 
93 N. Y. 337 ; Stanton v. Percival, 5 H. L. Cas. 257 ; Cowles v. Whitman, 10 
Oonn. 121, 25 Am. Dec. 60 ; Kimball v. Morton, 5 N. J. Eq. 26, 53 Am. Dec. 
621 ; Pom. Eq. Jur. § 14." 

In Bomeisler v. Forster, 154 N. Y., at page 239, 48 N. E., at page 
535, 39 L. R. A. MO, the court said: 

"The rule of spécifie performance will be extended to personal contracts, 
where the party wants the thing in speeie, and he camiot otherwise be corn- 
pensated. Phillips v. Berger, 2 Barb. 608; Story's I3q. Jur. § 716. That is 
to say, the extension of the ruîe to such cases is justitied where there would 
not be a complète and satisfactory remedy by compensation in damages, or 
where the beneflts of the eontract would not inure fully to the party, in 
whose favor it was made, unless it was speeifically performed." 

It is not necessary to quote further from the authorities. There 
is no allégation in the bill tending to show that the remedy at law is 
not full and adéquate; that damages may not easily be estimated. 
There is no élément of trust. There is no multifariousness, as an 
accounting for and payment of the dividends declared, or that should 
hâve been declared if any, is a mère incident to the spécifie perform- 
ance, when proper grounds for spécifie performance are alleged. It 
may be thought that the want of grounds for the interposition of 
a court of equity should be set up by way of answer — alleged as a 
défense. But such is not the law. The complainant, on coming in- 
to a court of equity for équitable relief, must show by facts pleaded 
that the interposition of a court of equity is necessary or proper ; that 
he has no full and adéquate remedy at law. By référence to the 
numerous cases cited in 3 Page on Contracts, supra, it will be seen 
where equity will or will not compel spécifie performance of a eon- 
tract to sell and transfer stock in a corporation. 

It may be suggested that a bill of complaint, where jurisdiction 
dépends on diversity of citizenship and the amount in controversy, 
should contain a definite allégation as to both facts, but I need not 
enter on that phase of this case. Twenty thousand dollars worth of 
stock at one time, the time when it was to be transferred, may not 
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be 20 cents worth when suit is brought. However, the presump- 
tion is that stock is worth par. 

The demurrer must be sustained for the reasons stated. Com- 
plainant may amend in 20 days, on payment of taxable costs to date, 
such costs to be taxed by the clerk. 



In re J. M. CEBAI.I.OS & CO. 

(District Court, D. Kew Jersey. March 27, 1908.) 

1. BaNKUUPTCY— ACTS OF BANKEUPTCY— VOLUNTARY PETITION— FiLING. 

The flling of a voluntary pétition in banlfruptcy under Bankr. Act July 
1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418). is not of it- 
self an act of bankruptcy, but simply institutes a proceeding in whieh 
tbe court acquires jurisdiction to adjudge bankruptcy if the facts war- 
rant an ad.1udicatlon. 

2. Same— Paetnekship. 

The flling of a pétition in bankruptcy by one partner against his co- 
partners is not an act of banlcruptey on the part of tlie firm. 

3. Saaie— Pétition, Axitiiohity to File — Rigiit of Paktnee. 

Bankr. Act July 1, 1898, c. 541, § 5a, 30 Stat. .547 (U. S. Comp. St. 1901, 
p. 3424), déclares that a parbaership may be adjudged bankrupt, and sec- 
tion 5h provides that in the event of one or more, but not ail of the 
members of the firm being adjudged bankrupts the partnersliip property 
shall not be administered in bankruptcy, unless by the consent of the 
partner or partners not adjudged bankrupt, such partner or partners 
being authorized to settle the partnership business, and account for the 
interest of the partner or partners adjudged bankrupts. Ueld, that un- 
der such sections and General Order 8 (32 C. C. A. xi), providing that any 
meniber of a firm refusing to join in a pétition to hâve the partnership 
declared a bankrupt shall be entltled to défend, etc., one partner may 
file a bankruptcy pétition against the firm and his partners. 

4. Same— CoNTESTiNG Partners— Adjudication. 

Where a bankruptcy pétition is flled by a member of a flrm against 
the firm and his partners, it is involuntary in so far as It affects the non- 
consenting partners, who cannot, as individuals, be adjudged bankrupts, 
in the absence of an allégation that they, or either of them, eommitted 
an act of bankruptcy within four months before the pétition vras filed. 

5. Same— Pétition by Individual Partners. 

Under Bankr. Act July 1, 1898, c. 541. §§ 5a, 5h. 30 Stat. .547 (U. S. Comp. 
St. 1901, p. 3424), and General Order 8 (32 G. C. A. xi) providing for 
the administration of the affairs of a partnership in bankruptcy, a court 
of bankruptcy bas power to adjudge a partnership bankrupt on pétition 
of one of its members against the objection of the others, though the 
pétition was filed more than four months after a gênerai assignment 
of ail the partnership assets for the beneflt of creditors, on the alléga- 
tion that the partnership and its indivldual members are insolvent. 

6. Same — Défenses. 

It is no défense to a bankruptcy proceeding against a partnership, on 
pétition of one of its members, that the flrm is without assets, having 
transferred ail of its property to an assignée for the beneflt of creditors 
more than four months prior to the filing of the bankruptcy pétition. 

In Bankruptcy. On pétition and answers. 

WilHam Osgood Morgan, for petitioner. 
R. V.' Lindabury, for respondents. 
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IvANNING, District Judge, The petitioner, Andersen C. Wil- 
son, on September 4, 1907, filed his pétition aileging that lie and 
the respondents, Juan M. Ceballos and John S. Fiske, hâve been 
partners, doing business under the firm name of J. M. Ceballos & 
Co,; that the firm had its principal place of business in New York 
City until October 10, 1906, when the partnership business was dis- 
continued; that his résidence and domicile has been, for the great- 
er portion of six months next preceding the filing of his pétition, 
in New Jersey; that the partnership is insolvent and owes debts 
in excess of $1,000, which it is unable to pay in full ; that each of 
the partners is insolvent and owes debts in excess of $1,000, which 
he is unable to pay in full; that he and the partnership are willing 
to surrender ail their property for the benefit of their creditors, 
except such as is exempt by law, and désire to obtàin the benefit 
of the acts of Congress relating to bankruptcy; that each of his 
partners, who réside in the state of New York, refuses to join in 
his pétition ; that neither of his partners is a wage-earner or a per- 
son chiefly engaged in farming or the tiiling of the soil; that the 
partnership has been dissolved, but that there has as yet been no final 
settlement ol its business; and that the schedules annexed to his 
pétition contain full and true statements of the assets and debts of 
the partnership, and of his individual assets and debts, and of his 
and its creditors. The prayer is that the partnership and ail its 
members may be adjudged bankrupt, that the petitioner be dis- 
charged from his individual debts and from the debts of the part- 
nership, and that a copy of the pétition and a subpœna be served on 
each of the nonassenting partners, and such proceedings had as 
are provided in General Order 8 (32 C. C. A. xi). 

The schedules annexed to the pétition show that on October 10; 
1906, the partnership made a général assignment for the benefit of 
its creditors, under the law of the state of New York, to William 
V. Rowe, and that the assignment did not convey to the assignée 
any of the property of the petitioner, for the reason that under the 
partnership agreement none of the partnership property belonged 
to the petitioner ; he having only an interest in the profits of the 
partnership and in certain contingent assets of the firm. 

Juan M. Ceballos and John S. Fiske hâve filed separate answers, 
the same in substance and form, aileging that the petitioner has 
no standing to présent his pétition, because it appears by it and the 
schedules annexed thereto that the partnership was dissolved prior 
to its présentation,' that under the partnership agreement the peti- 
tioner had no interest in the assets of the partnership, that there 
are no assets of the partnership, and that the pétition contains no 
allégation that either of the respondents committed any act of bank- 
ruptcy within four months prior to the filing of the pétition. The 
answers also admit that the principal place of the firm's business 
was in New York City, and that that business was discontinued 
on October 10, 1906. They set forth certain of the provisions of 
the partnership agreement, showing the petitioner'? interest in the 
partnership business, and allège that on October 10, 1906, the part- 
nership made a gênerai assignment, without préférence, to William 
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V. Rowe for the benefît of its creditors ; that thereupon the part- 
nership was dissolved; that the assignment was made pursuant to 
a statute of the state of New York; that Rowe accepted the deed 
of assignment, quaUfied as assignée, and is now administering his 
trust as assignée; that since the assignment the partnership has 
had no assets ; that neither of the respondents committed any act 
of bankruptcy within four months prior to the fiHng of the pétition ; 
and that neither the partnership nor either of the respondents should 
be adjudged bankrupt. 

After the answers were filed, the petitioner was given leave to 
amend his schedules in such manner as to show that he had an in- 
terest in certain of the assets of the partnership. 

No proofs hâve been taken. The cause has been argued on the 
pétition and the answers thereto. The single question presented for 
décision is whether the court can adjudge a partnership and its in- 
dividual members bankrupt on a pétition of one of its members, 
against the objection of the other members, when the pétition was 
filed more than four months after a gênerai assignment of ail the 
partnership assets for the benefit of its creditors, and on the mère 
allégation of the insolvency of the partnership and its individual 
members. The question is not free from difficulty. 

The cases decided under the provisions of Bankr. Act March 2, 
1867, c. 176, 14 Stat. 517, as well as those decided under the ex- 
isting act, are relied on by the counsel for the petitioner to support 
the présent proceeding. It is important, in considering the cases 
decided under the act of 1807, to bear in mind the provisions of 
that act. Section 11 expressly provided that the filing of a voluntary 
pétition should be an act of bankruptcy. The présent bankruptcy 
act contains no such provision. The filing of the voluntary péti- 
tion in bankruptcy, under the présent law, is not an act of bankrupt- 
cy. It simply institutes a proceeding in which the court acquires ju- 
risdiction to adjudge bankruptcy if the facts warrant adjudication. 
It follows that the filing of a pétition by one partner against his 
copartners cannot be deemed an act of bankruptcy on the part of 
the partnership. 

Section 36 of the act of 1867 prescribed the procédure where two 
or more persons, being partners in trade, had been adjudged bank- 
rupt on the pétition of any one of them. Such a proceeding dif- 
fered from one in voluntary bankruptcy, instituted under the author- 
ity of section 11 of the act, in that its object was in part to secure 
an adjudication of bankruptcy against persons not petitioning for 
it, and also from a proceeding in involuntary bankruptcy, instituted 
under the authority of section 39 of the act, in that the petitioner 
was not obliged to aver an act of bankruptcy, although he might do so 
if a partnership act of bankruptcy had been committed by any one 
of his copartners. It was a voluntary proceeding as to the petitioner, 
and involuntary as to his objecting copartners. The position of 
nonassenting partners in such a proceeding dôubtless induced the 
promulgation, by the Suprême Court, of General Order 18, under 
the act of 1867, which gave a nonassenting partner the right "to re- 
sist the prayer of the pétition in the same manner as if the pétition 
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had been filed by a créditer of the partnership," and aiso the right 
"to appear at the time fixed by the court for the hearing of the 
pétition, and to make proof, if he can, that the copartnership is 
net insolvent, or has not committed an act of bankruptcy, and to 
take ail other défenses which any debtor proceeded against is en- 
titled to take by the provisions of the act." The construction given 
to this order was, as I understand it, that it autliorized the nonas- 
senting partners to set up, as a défense, a déniai of any jurisdic- 
tional fact alleged in the pétition, and nothing more. If the péti- 
tion alleged insolvency of the partnership, it was sufifiicient, without 
adding that there had been a partnership act of bankruptcy. See 
In re Penn, Fed. Cas. No. 10,927 ; In re Noonan, Fed. Cas. No. 
10,292; Inre Stowers, Fed. Cas. No. 13,516. 

While the présent bankruptcy act (Act July 1, 1898, c. 511, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]) contains no provision 
expressly authorizing a partner to file a pétition against his copart- 
ners, such power must be implied from section 5 of the act and 
General Order 8 which, in substance, embodies the language of Gen- 
eral Order 18, promulgated under the act of 1867. Section 5a dé- 
clares that a partnership may be adjudged bankrupt, and in this 
respect goes farther than did the act of 1867, which provided sim- 
ply that "two or more persons who are partners in trade" might 
be adjudged bankrupt. Section 5h is as follows : 

"In the event of one or more but not ail of the members of a partnership 
being adjudged bankrupt, the partnership property shall not be administered. 
In bankruptcy, unless by consent of the partner or partners not adjudged 
bankrupt ; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt." 

This last provision, especially when read in connection with the 
other provisions of section 5, concerning the method of adminis- 
tering the partnership property and the property of the individual 
members of the partnership in the same proceeding, seems to show 
a législative intent to authorize pétitions to be filed in partnership 
cases, not only by ail the partners in a purely voluntary proceeding, 
or by creditors of the partnership in a purely involuntary proceed- 
ing, but by one partner against his copartners. Except for this 
législative intent General Order 8 would not hâve been promulgated. 
It is true that section 59 contains the only provision of the act that 
expressly defines who may file a pétition in proceedings to hâve a 
debtor adjudged an involuntary bankrupt, and that that provision 
is confined to creditors. It is also true that section 5, when read 
with section 59 only, is consistent with the theory that adjudication 
against a partnership can be made only on a pétition filed by credi- 
tors in an involuntary proceeding. But section 4a déclares that 
"any person who owes debts, except a corporation, shall be entitled 
to the benefits of this act as a voluntary bankrupt," and section 1 
déclares that the word "persons" as used in the act, unless incon- 
sistent with the context, shall be construed to include partnerships. 
If a partner may not file his pétition against his copartners to hâve 
the partnership adjudged bankrupt, except with their consent, or 
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unless they hâve committed a partnership act of bankruptcy, there 
is no proceeding provided by which he may be discharged from his 
partnership debts. If this be the law, he is, notwithstanding the express 
provisions of section éa, not entitled to the benefîts of the act as 
a voluntary bankrupt. 

But this proceeding is voluntary as to the petitioner, and invol- 
untary as to his two copartners. The petitioner is therefore en- 
titled, as an individual at least, to adjudication. The two copartners 
cannot, as individuals, be adjudged bankrupt, for the reason that 
it is not alleged that either of them committed an act of bankrupt- 
cy within four months before the pétition was fîled, and also for 
the reason that the pétition is fîled against them by a copartner, 
and not by creditors. The doctrine that a partnership is to be re- 
garded, within the purview of the présent bankruptcy act, as a légal 
entity is one that seems to be settled by In re Meyer, 98 Fed. 976, 
39 C. C. A. 368, and In re Mercur, 133 Fed. 384, 58 C. C. A. 473, 
decided by the Circuit Courts of Appeals for the Second and Third 
Circuits. In a purely voluntary proceeding in which ail the partners 
join in the pétition, or in a purely involuntary proceeding in which 
creditors are the petitioners, it comes or is brought into court with 
its members. In a proceeding like the présent one, wliere a single 
partner files his pétition against ail the other partners, it is like- 
wise in court with its members. But a single partner cannot main- 
tain a pétition to hâve his partnership adjudged a voluntary or an 
involuntary bankrupt in the sensé in which thèse terms are generally 
used. If he can neither maintain a pétition to hâve his partnership 
adjudged bankrupt, on the sole ground of the insolvency of the part- 
nership and ail its members, nor on the sole ground that the part- 
nership has, through one or more of its nonjoining partners, com- 
mitted an act of bankruptcy, General Order 8 is a nuUity; for it 
has no other purpose than to prescribe the practice for the class of 
cases where less than ail the partners file a pétition to hâve the part- 
nership adjudged bankrupt. The reasonable view to take of the 
matter is that General Order 8, promulgated under the act of 1898, 
and General Order 18, promulgated under the act of 1867, though 
similar in language, differ in their operative effects. The act of 1867 
did not authorize an adjudication against a partnership as a sepa- 
rate entity. An adjudication against a partnership under that act 
was merely one against its members as copartners. When a non- 
petitioning partner appeared, under the provisions of General Order 
18, to resist adjudication against his firm, he was resisting adjudica- 
tion against himself as an individual. Such is not the effect of Gen- 
eral Order 8, promulgated under the présent bankruptcy act. AU 
that a nonjoining partner may do under it is to resist adjudication 
against the partnership as a separate entity. In doing so he can 
défend only against the allégations contained in the pétition. If he 
considers the pétition demurrable, he may demur. If not, he may 
answer. In the présent case the only ground on which the petition- 
er asks for adjudication against the partnership is the insolvency of 
it and its partners. His copartners hâve not objected, by formai dé- 
lai F.— 29 
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murrers, thatthé petitiûii;is for that reason defective, but hâve filed 
ansWerà, in ÀVhich they hâve set up other défenses, without denying- 
the iiisolve;rtcy of themselves or of 'the partnership. I think a péti- 
tion by â single partner, praying adjudication against his partner- 
ship, either on tlie sole ground of the insolvency of the partnership 
and ail its partners, or 'on the sole ground that the. partnership has, 
through One or more of the rionjoining partners, committed an act 
of bankruptcy, is good. 

The ' pétitioner allèges that his partnership and, ail its members 
are insolvent, and — 

"tbat he ànd the partnership are wlllllig to surrendèr ail their property for 
• the beneflt of their ereiliïors, except such as is exempt by law, and désire 
tô obtaln the' beneflt of the acts of Gongress relatlng to banliruptcy." 

Hç has prayed for adjudicatiO;n,,of bankruptcy for his partnership 
and ail • its-, members. ,He: has annexed to his pétition schedules 
of his, Personal assets and, liabilîties and of his partnership's assets 
and liabilities, together, with a Ust pf the crèditors of ëach. He has 
thereby laid the basis for 'the procédure defined in the Laughlin Case 
(D. C.) 96 P*ed. 589, proyided this is a case in which the partnership 
crèditors should elect a trustée.. But, in view of the provision of 
section ,5h that, where one pr more, but.not ail, of the members of 
a partnership are adjudged bankrupt, the partnership property shall 
not be administered in bankruptcy, tinless by the consent of the part- 
ner or partners not adjudged bankrupt, is this such a case ? Gen- 
eral Order 8, and section 5h must be so construed, if possible, that 
both may stand. If section 5h bé construed not tp àpply to a case 
where a partnership and ail its partners are insolvent, thé two pro- 
visions ^re liarrnonized. , ,More than that, the petitiôning partner, be- 
ing a ."person who owes debts," will thereby be .enabled to hâve 
the partnership .property administered in bànkruptey, and not by in- 
solvent partners who hâve escaped adjudication, arid to secure a dis- 
charge froîn his partnership debts, which i^ one. of the "benefîts" 
intended to be secured to him by the provision of section 4a. I 
think section 5h should be so èbnstrued. As was said by the Cir- 
cuit Court ofrAppeals in the Mercur Case, 122 Fed. 384, 58 C. C. 
A. 472, in adppting the opinion of Judge Archbald, that section 
"mérely préserves to ah existing solvent partner the right to ad- 
minister thé, afîf airs pf the partnership if he wants'to, ,and it is not 
to ,be' , carrîed iurther by mère iniplication." The ' procédure sug- 
gested in tKe t,aughlin Case should be ïollowed. "' , 
' . The defeiise set up in the ànswers that' the partnership is without 
, assets is not yalid. , It may be that it lias' no assets which a trustée 
ïn bankruptcy. "will bé entitled to tcike possession of. • As the part- 
[ hership assignment to Rowe was made more than four months be- 
■fore the pétition. in bankruptcy was fïled, the trustée could not re- 
cover frorn the assignée un'der. the: jprovisions of .section 67e. It is 
doubtful, ,per,haps, if he could recover under the provisions of sec- 
tions 60a and 6,0b, or of section 70e. It is not rtecesàary,. however, 
to décide thisq'uestion at the présent time, for it is not now before 
the court, and it is not essential tb a proceeding in bankruptcy that 
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the alleged bankrupt shall hâve assets. In re Hirsch (D. C.) 97 
Féd. 571. 

An adjudication will be denied as to Ceballos and Fiske as in- 
dividuals, and granted as to Wilson and the partnership. 



In re J. M. CEBALLOS & CO. et a'.. 

(District Court, D. New Jersey. April 27, 1908.) 

Bankbuptcy— Partnership— Procbedinqs by Partner— Objecting Partners 

— INDIVIDUAI^ DEBTS AND PBOPERTÏ— SCHEDULES. 

General Banlîruptcy Ortler 8 (32 0. C. A. xi) provides that any partner, 
who refuses to join in a pétition to hâve the lirm declared Ijanknipt, may 
resist the prayer of the pétition as if flled by a credltor, and mal^e ail 
défenses whieh he Is entitléd to make by the provisions of the act ; and 
in: case an adjudication is made on the pétition, such objecting partner 
shall be required to file schedule of debts and inventories of his prop- 
erty in suçh nianuer as is required by the act in cases of debtors against 
whom adjudication of bankruptcy shall be made. Held, that where a 
firm and a petitionlng partner are adjudged bankrupts against the pro- 
test of objecting partners, the latter may be properly required to file 
a schedule of their indivldual dcbts and an inventory of thelr Indivldual 
property, though they themselves, having eommltted no act of bank- 
ruptcy, could not be adjudged bankrupts as indlviduals. 

In Bankruptcy. On motion for order to file schedules. 

William Osgood Morgan, for the motion. 
R. V. Lindabury, opposed. 

LANNING, District Judge. The petitioning partner, Anderson 
C. Wilson, and the partnership of J. M. Geballos & Co. hâve recent- 
ly been adjudged bankrupt. Adjudication of bankruptcy against the 
objecting copartners, Juan M. Ceballos and John S. Fiske, as in- 
dlviduals, was denied. Application is now made by the petitioning 
partner for an order directing each of the two objecting copart- 
ners to file a schedule of his indivldual debts and an inventory of 
his indivldual property. The application is made under the last 
clause in General Order 8 (32 G. C. A. xi) in Bankruptcy. On the 
argument I stated (speaking from memory only) that the, last clause 
of that General Order was new, and formed no part of General Or- 
der 18, under the bankruptcy act of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 517). In that statement I was in error. The full text 
of each of thèse orders is as follows: 

General Order 18 under the act of 18G7 : 

"In case one or moré nierabers of a copartnersKIp refuse to joîn in a 
pétition to hâve the .firin declared bankrupt, the parties refusing shall be 
entltled to resist the prayer of the pétition in the saine niauner as if the 
pétition had been flled by a creditor of the partnership, niid notice of the 
filing of the pétition shall be given to him in the same mniuier as provided 
by law and by thèse rules in the case of a debtor petitioned against; and he 
shall hâve the right to appear ât the time fixed by the court for the hearing 
of the pétition, and,,to make proof , . ii: he can, tliat the copartnership is, not 
insolvent, or bas not cohimitted' an act of bankruptcy, and to take ail other 
défenses whieh any debtbr prôceeded against is entitled to take by the provi- 
sions of the act; and in: casé an adjudication of bankruptcy is made upon 
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tbe pétition, sueh eopartner shall be required to furnish to the marshal, as 
messenger, a sçhedule of his debts and an Inventory of bis property, in the 
same manner as is required by the act in cases of debtors against whom ad- 
judication of banlîruptey shall be made." 

General Order 8 (32 C. C. A. xi), under the act of 1898 (Act July 
1, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]): 

"Any niember of a pnrtnership, who refuses to join in a pétition to haye 
the partnership declared bankrupt, shàll be entitled to resist the prayer of 
the pétition in the same mauner as If the pétition had been flled by a cred- 
itor of the partnership, and notice of the filing of the pétition shall be given 
to him in the same manner as provlded by law and by thèse ruies in the 
case of a debtor petitioned against; and he shall bave the right to appear 
at the time flxed by the court for the hearing of the pétition, and to make 
proof, If he can, that the partnership Is not insolvent or bas not eommltted 
an act of bankruptcy, and to make ail défenses which any debtor proceeded 
against Is entitled to take by the provisions of the act ; and in case an adju- 
dication of bankruptcy is made upon the pétition, such partner shall be re- 
quired to file a sçhedule of his debts and an inventory of his property in the. 
same manner as Is required by the act In cases of debtors against whom 
adjudication of bankruptcy shall be made." 

Under the act of 1867 a partnership was not regarded as a légal 
entity in the sensé in which the courts regard it under the act of 
1898. Although General Order 18 referred to the procédure in a 
case where one or more members of a copartnership refused to join 
a petitioning partner in a pétition to hâve "the firm declared bank- 
rupt," the only way of obtaining an adjudication against a "firm" 
under the act of 1867 was by having ail the copartners so adjudged. 
This is clearly shown by the provisions of that act. Section 11 pro- 
vided that in a voluntary case the petitioner should annex to his péti- 
tion a verified sçhedule of his debts and an inventory of his proper- 
ty; section 43 provided that in an involuntary case the bankrupt 
should file such sçhedule and inventory; and section 36 provided 
that where two or more persons being partners in trade should be 
adjudged bankrupt "ail the joint stock and property of the copart- 
nership, and also ail the separate estate of each of the partners," 
should be taken, excepting the parts by that act exempted from 
seizure. General Order 18 provided a method for enforcing the act 
in partnership cases, where a pétition was fîled by less than ail the 
partners. It required each nonjoining partner, where the "firm" 
— that is, ail the partners — were adjudged bankrupt, to furnish "a 
sçhedule of his debts and an inventory of his property in the same 
manner as is required by the act in cases of debtors against whom 
adjudication of bankruptcy shall be made." 

I think General Order 8 has the same efifect. In Chemical Na- 
tional Bank v. Meyer (D. C.) 93 Fed. 896, where there was a péti- 
tion by creditors to hâve the firm of Meyer & Dickinson, and the 
partners Henry L,. Meyer and Joseph R. Dickinson as individuals, 
adjudged bankrupt, adjudication was made as to the firm and Hen- 
ry L. Meyer. No adjudication was made against Joseph R. Dick^ 
inson as an individual, for the reason that he had committed no act 
of bankruptcy, but it was held that he was a proper party to the pro- 
ceeding. The decree of adjudication was affîrmed by the Circuit 



BEATTY V. WILSON. 453 

Court of Appeals of the Second Circuit. See In re Meyer, 98 Fed. 
976, 39 C. C. A. 368. In the opinion of the latter court, Judge Wal- 
lace, after referring to the provisions of section 5 of the bankruptcy 
a et, said : 

"We are of the opinion that it Is the scheme of thèse provisions to treat 
the partnership as au entity, which may be adjudged a bankrupt by voluntary 
or involuntary proceeding, irrespective of auy adjudication of the iudividual 
partners as bankrupt, and upon an adjudication to draw to the administra- 
tion the individual estâtes of the partners, as well as the partnership estate, 
and marshal and distribute them aecording to equity. The assets of the 
individual estâtes and the debts provable against them can be ascertained 
without adjudicating the individual partners bankrupt. The language does not 
requlre such an adjudication. The section is silent respecting a discharge of the 
partners individual ly. It does not, by terms or by implication, preclude an 
adjudication of the individual partners as bankrupt in the partnership pro- 
ceeding ; and, if there is such an adjudication, there is notbing to prevent 
the partners from receiving a discharge individually, if they are otherwise 
entitled to it under the act. But, as the commission of an act of bankruptcy 
is indispensable to jurisdiction in an involuntary proceeding, the individual 
members cannot be adjudged bankrupts in such a proceeding, who hâve not 
committed, or been participants in eommitting, one of the euumerated aets." 

In the Stokes Case (D. C.) 106 Fed. 312, Judge McPherson, of 
this circuit, followed the doctrine of the Meyer Case, and held that 
the trustée of a bankrupt partnership was entitled to an order requir- 
ing the assignées of the partners, who had conveyed their individual 
assets for the benefit of their creditors, to transfer such individual 
assets to the trustée. And in Dickas v. Barnes, 140 Fed. 849, 72 C. 
C. A. 261, 5 L. R. A. (N. S.) 654, where the District Court had ad- 
judged a partnership, and some, but not ail, of its partners as in- 
dividuals, bankrupt, and where the District Court had made an order 
that "ail parties hereto found to be partners as aforesaid, whether or 
not adjudged bankrupts, shall each file with the référée as required by 
law his or her schedule of debts and inventory of properties in the 
same manner as if adjudged bankrupts," the language of the Circuit 
Court of Appeals of the Sixth Circuit shows approval of the order, 
notwithstanding the appeal was dismissed for irregularity in the man- 
ner of carrying up the order for review by the Circuit Court of Ap- 
peals. 

Following the doctrine of thèse authorities, the order now ap- 
iplied for will be granted. 



BEATTY V. WILSON. 

(Circuit Court, D. Kansas, First Division. March 6, 1908.) 

No. 8,578. 

1. Courts— FEDERAI. Ooukts— Legai, and Equitable Jurisdiction. 

Only légal rights can be enforced in an action at law in the fédéral 
courts, regardless of the rnle of décision in the courts of tbe state ; the 
distinction between actions at law and suits in equity in the fédéral 
courts being fundamental and jurisdîctional. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 913.] 
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2J SïïME—EjBOTniÉNT— Equitable TiTiE.: . _ ' 

An assignée of a school land .ceptifleate, to whom no patentljad been 
issued, could not maintain eièctmeiit in the fecleral courts to'recover tlie', 
land from a subséquent purchaser f rom the. state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, ê^OlS] 

3. Public Lands— Lands of State— School Lands— Tbansfer— Kights of 
pukchaser. 

TJnder Gen. St. Kan. 1901, § 0347, as amended bv Laws 1903, p. 723, 
Ci 4,77, I 1', and Gen. St. 1005, §§: 6880, GS8S, providing for tlie sale of 
seho<?l 'lands by the staté, a purchaser prior to the issuance of the patent 
acquires only an équitable Interést. 

Mulvane & Gault, D. ;R. Hite, Geo. ]?. Beatty, J. B. Larimer, A. 
G. Wolfëiïbarger, and Berge, Morning & Ledwith, for plaintiff. 
Fr?ink Dbster and Langwade & Carter, for défendant. 

POLLOCK, District Judge. This is -an action at law in the nature 
of ejeCtment, brought by plaintiff against défendant to recover a tract 
of property situated in Decatur county, this state. A jury was 
waived and the cause tried and submitted to the court. This is one 
of a séries of cases brought in this court by the plaintifï and others, 
involving stjbstantially the same màtters of fact and law. By stipula- 
tion of parties a jury in ail has been waived, the, cases tried and sub- 
mitted, and a décision of one is a détermination of ail. The facts nec- 
essary ïo a décision of the controversy are as follows: 

On October 15, 1884, one I. L. Peck purchased from the state the tract- 
of school land in Decatur county now in controversy, under the ternis 
and provisions'of the law relatin^ to the disposition o£ the school lands 
of the state.- Ten per cent, of the purchase price was paid, a bond 
given, and. the purchasef.' received the usual certificate of purchase, 
providing for the deferred payments and^ for a patent upon the Com- 
pletion of the contract, which certificate reads as follows: 

"State of Kahsas, Decatur County— «s.: '■ ^■'■ 

"Whereas, oh the 15th day of October, A. T). 1884, I. Tj. Peck purchased from 
the state of Kalisas :tlie followlDg: desCribed lar.d, to wlt:- TUe northeast 
quaiter of section Ko. eleven, in towuship No. five, rnuije No. twouty-nine 
wost, contalnlng one hundrçd and sixty acres, under tho provisions of 'An 
act to provide for 'the sale of the school lahds,' approved February 22,' lS64i 
and acts of the Lcgisliitiire of tlie state of Kansîis iimendatory and supple- 
mentaj, theretq, at apd for the; subi of four hundred aud eighty dollars; 

"And whereas, the sald I. Ij. Peck has paid to the county treasurer of . 
Decatur county the sum of forty-eip;lit dollars: 

"Therefore, the said I. L. Peck,. his hoirs or assigiis, will be entitled to a 
patent from the state of Kansas to the land wlthin described on the ].")th day 
of October, A. D. 1904, uiwn tlie.paymeut.p.f, the smn of four hundred and 
' thirty-two dollars, that being the balance of the purchase money theref or, 
payable In twenty years, or In iiistallnients of not less than tweuty-llve dol- 
lars each, with iiiterest upon the balance uiipaid at the rate of six psr cent, 
per annuni. 

"Tbe purchaser can at any timé procure "hls patent upon tlie paynient of 
the purchase mouey, \yith six per cent, iuterest from the day of saie untlLthe' 
day of last payinèiit." ,. . V : -, , 

This certificatei„by iiiesn-e assignmc;nts. and transfers indorsed there- 
on and of record in the office of the cotinty' clerk of Decatur- icounty, 
passed to the plaiïHiff in this action. . The statutory provisions of the 
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State in effect at the tîme such contractof purcliase and sale was made, 
in s6 faf as material, read' as follows: , 

Section 6347, Gen. St. 1901, as amended by section l,c. 477, p. 72.3, 
Laws 1903 : 

"Any person purchasiiig such school laiid slmll pay to the treasuvcr of tlic 
county in wliieh the Famé is situatrrl, oiie-tenth of the amomit of tlie iiur- 
p-hase money. taking therefor a receipt. which he siiall-pi-psent to the county 
clerk, togotl'ier with a bond in double Ihe amount of the purchas^e money nn- 
paid, eonditioned that he will not commit waste upon said Ijind, and that he 
wlll pay the balance of said purcliase money lu twenty years, and iuterest 
to be paid annually tlicreon at the rate of six per cent, per annum, as the 
same beeomes due: Provided, that the purchaser uiay pay the^ balance of 
the purchafee money at any time, or in installments of not less than twenty- 
flve dollars ; provided, also, any person havins purehas'ed such land and made 
partial payment of the purchase mouey, and who is not in def ault in the 
payment of Interest due upon such purcliase money or ta-ves upon the land, 
or who, being in default and interest past due, and taxes past due upon the 
land, will pay up in full ail such delinquent interest and taxes, niay, upon 
surrenderlng the certiflcate of purchase to the county clerk of the county 
in which the said land is situated, take out a new certiticate of purchase 
under the provisions aforesald, and upon presenting a new bond lu double 
the amount of the purchase money reraaining unpaid, said bond eonditioned 
the same as the bond aforementioned in this section; and provided, further. 
that the owner and holder of any certiflcate or certiflcates for the pui'chase 
of sebool lands upon which interest has been paid for more than fifteen 
years, may surrender the same to the county. clerk of the county in which 
said land is situate, and upon such surrender the county clerk sliall issue 
a nèw certiflcate or certiflcates, due in twenty years, with the option of 
prepayment, on which interest is to be paid at the rate of four i)cr cent, per 
annum, and subject to ail the other provisions of the act relating to school 
lands." 

Section 6880, Gen. St. 1905 : 

"The county clerk shall thereupon enter the amount of the purchase money 
of the land, the amount paid upon the same, in a book kept for that pur- 
pose, and shall charge the same to the county treasurer in the records of the 
county, and shall issue to the purchaser a certiflcate, under the seal of his 
office, showing the amount paid, the amount due and the time wlien dtie, with 
iuterest, and that upon the payment of said amount when due, with interest. 
he will be entitled to a patent to said land. It shall be the dnty of the 
Attorney General to prépare a proper form for said certiflcate for the sale 
of said land, so as to protect the rights of tlie state and of the purchaser, 
his heirs and assigns," 

Section 6888,. Gen. St. 1905: 

"If any purchaser of sebool lands shall fail to pay the annual Interest when 
the s.ime beeomes due. or the balance, of the purchase money when the same 
beeomes due, it shall he the duty of the county clerk of the county iu which 
such land Is situated immedlately to issue to the purchaser a notice in writ- 
ing, notifying such purchaser of such default ; and if such purchaser fail to 
pay OT cause to be paid the amount sb due, together with' the c(jsts of issuing 
and serving such notice, witbi'i sixty days from the service thereof, the said 
purcha,ser, and ail persons claiming under him, will forfoit absolutely ail 
right and Interest in and to sUch land under said purchase, and an action 
will be brought to eject said purchaser, and ail persons claiming luider him, 
from sueh land. It shall be the duty of said county clerk to include in such 
.notice, ail tracts of land sold to the same irarchaser, and on which default 
in any such payments then exist. Tlie notice above provided for shall be 
served by the sheriff of the county by dellvering a oopy thereof to such jmr- 
çhaser If foiind in the county, also to ail persons in n.'>s!^;>sKion of such land ; 
Jf such purchaser caniiot be found, and no person is in possession of said 
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land, then by postlng the same up In a conspicuous place In the ofiiee of tbe 
county clerk. And in case such land or any part tliereof bas been sold for 
taxes, a copy of such notice shall be delivered to such purchaser at tax 
Sale, If a résident of the county. Sald sheriff shall serve such notice and 
make due return of the time and manner of such service, within flfteeu days 
from the time of hls receipt of the same. The sherifC shall be entitled to the 
same fées and mlleage for serving the same as allowed by law for servlngr 
summons in civil actions. If such purchaser shall fail to pay the sum so due, 
and ail costs incident to the issue and service of said notice, within sixty 
days from the time of service or posting of such notice as a'oove provided, 
such purchaser and ail persous elaiming uuder him, shall forfeit absolutely 
ail rights and interest in and to such land uudcr uud by virtue of such pur- 
chase; and the county attorney shall proceed to eject him, and ail persous 
elaiming under him, from said premises, if in possession. * » * " 

Section 6887, Gen. St. 1905: 

"On présentation of a certiflcate of the county clerlv, showing that any 
person bas paid the full amount of the purcbase money, and ail interest due, 
for any portion of said school lands, with a certificate tbereon, indorsed by 
the Auditor of State, showing that ho bas charged the county treasurer of 
the county where the land is situated, with the full amount of the purcbase 
money mentioned in said certificate, the Governor of the state shall issue 
a patent to the purchaser, his heirs, or assigns, for the same, which said 
patent shall convey to the patentée a ifull title, in fee simple, to said lands." 

The contract made by Peck with the state for the purchase of this 
land was net kept and performed by Peck or his assignées of the cer- 
tificate of purchase, and on September 19, 1899, the county clerk of 
Decatur county issued to Peck and to the last assignée of the cer- 
tificate, as by the law provided, the following notice : 

"County Clerk'g Office, Oberlin, Kansas, Sept. 19, . 

"Mr. I. II. Peck, J. I. Case Threshing Machine Co., Last Assignée: 

"You are hereby notifled th.at the annual interest on the balance of tbe 
purchase money for N. H. % Sec. 11 — 5 — 29, school land, is due, and unless 
you pay or cause to be paid the amount due, together with the costs of 
Issuing and serving this notice, within sixty days from service of this notice, 
you and ail persons elaiming under you will forfeit absolutely ail right 
and interest in and to such land under such purchase, and an action will 
be brought to eject you and ail persons under you from said land. 

"[Seal.] [Signed] W. H. Andrews, County Clerk." 

The return of the sheriff who made service of this notice, as in- 
dorsed thereon, reads as follows : 

"Received this writ Sept. 19, 1899. 30th day of Sept. 1899, having made 
diligent search, I caunot flnd any of the within-named persons in Decatur 
county, Kansas: I. L. Peck, Case Threshing Machine Co. — tbey lieing non- 
vesident. H. A. Griffith, SherifC, 

"By John Haywood, Deputy." 

This return fàils to show a compliance with the above-quoted provi- 
sions of the law as to the manner of service of notice of forfeiture. 
However, it is stipulated by the parties in the agreed facts, if compé- 
tent as évidence, as follows : 

"That the sherifCs making service of said forfeiture notices or the county 
clerlvS of the several counties will testify that in ail cases where personàl 
service of sald forfeiture notices was not made the said notices were posted 
by the sheriff in a conspicuous place in the county clerk's office, and the 
sheriff will testify that in each of said cases where notices were posted he 
drove to and over the lands and that no one could be found in possession 
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thereof, and that the persons named in the notices eould not be found In the 
county in which the lands were situated." 

On December 1, 1899, there was entered on the appropriate records 
in the office of the county clerk of Decatur county a déclaration of 
forfeiture of the rights of Peck and his assignées in the land in ques- 
tion. Thereafter, and on the 33d day of January, 1902, the tract of 
land in question was again offered for sale in accordance with the 
provisions of law, and was purchased by défendant, who received a 
certificate of purchase and went into possession of the property, and 
has in ail things kept and performed his contract of purchase with 
the State. It is stipulated in the agreed facts that the holder of the 
first certificate of purchase had knowledge of the purchase by défend- 
ant, his entry on the land, and the making of improvements thereon, 
and did not protest. The légal title to the land in controversy at ail 
times was and is now vested in the state. 

On this State of facts it is the contention of plaintiff that the at- 
tempted forfeiture of the contract rights of Peck with the state in 
the land in question, to which plaintiff has succeeded by assignment 
of the certificate, is void and of no efïect, because the notice of such 
forfeiture is not shown by the return of the officer to hâve been served 
as provided by the law, and, as time of payment is not made of the 
essence of the contract between Peck and the state, therefore, not- 
withstanding the default in payment to the state by the owner and 
holder of the certificate of purchase in accordance with the terms of 
the contract, yet plaintiff, as the holder of such certificate, has such 
rights in the land as will enable him to bring and maintain this action 
against défendant, who purchased from the state with constructive 
notice made by the public records of the county of the contract rights 
of Peck and his assignées in the land, and the manner in which the- 
forfeiture of such contract rights was attempted to be made by the 
state. 

It is contended by défendant : (1) That, as at ail times the légal title 
to this land has remained in the state, the plaintiff by his évidence 
has not shown himself possessed of such légal right to the property 
as will permit him to recover in this action; (2) that the attempted 
forfeiture by the state is not void; (3) as the assignor of plaintiff 
made default in performance of his contract with the state, and as he 
stood by and saw défendant contract with the state in relation to the 
land, enter thereon, and make valuable and lasting improvements with- 
out protest, he should not now be allowed to assert any right to the 
land, although the attempted forfeiture by the state is void. 

From a careful considération of the facts and the elaborate briefs 
of counsel, I am of the opinion only one question raised for décision 
need be considered, and that is, conceding the attempted forfeiture by 
the state of the contract rights of Peck and his assignées in the land, 
was not in compliance with the law and is insufficient to eut off and 
destroy such rights, are such contract rights in their character and 
nature such as may be asserted and maintained by plaintiff in this 
actiori at law? Of course, in the courts of the state, under the code 
provision abolishing ail distinction between actions at law and suits 
in equity, the plaintiff in this action might hâve a recovery if he 
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establisîies any right to the propértyin controversy supei;ior to that 
of défendant, whether such superior right should be in its nature légal 
or équitable. But in 'thiS courte regardless of the rule dî décision in 
the courts of the state; in this action at law; the onlyrights possible 
of assertion and maintenance by thé' plaintiff are légal rights, and for 
the reason that Hère the distinction between actions at law and suits 
in equity is fundamental ând jurisdictional. Cook et al. v. Folev et al., 
153 Fed. 41, 81 C. C. A". 287. That plaintiff may recoverhe must es- 
tablish à légal title to the pfoperty in controversy in himself or fail of 
recovery. ' ■ ■ 

In Hooper et ah v.- Sdieimer,' 64 U. S. 235, 16 L. Ed. 452, Mr. 
Justice Catfon, deliverin^- the opinion of the court, said : 

"By the statuts of Arkarisas an action, of ejectment may be maintained 
where the •plaintiff' ëlnims posilîession by' vii-tne of an entry limde with the 
register and receiver of the properrland office of the United: States. * * * 
It is ailso the settled doetriue of thisponrt that no • action ojf ejectment viill 
lie on, such an équitable tltle, notwithstandiug a state Législature may hâve 
provided otherwlse by stàtiite. ,The la'w Is'only binding in the state courts, 
and has no force in the Circuit Courts ofthe Uûlon. Feiiiï v. Ilolme, 21 IIow. 
482, 16 L. Ed. 198." 

In Fenn v. Holme, supra, Mr. Justice Daniel, deliv;ering the opinion 
of the court, said;- 

"Thls is an attempt to assert at law, and by a légal reiiiedy, a riitlit to 
real property-f-an action of ejectuiënt, to 'establlsh the right of posSi^ssion in 
land. That the plaintlfC in e.1ectiaent must in ail cases prpvea losal tltle 
to the premises in hiniself, at the t'ime of tne démise laid. In the dc/laration, 
and that évidence of an équitable ëstate wUl not be sufflclent for a recovery, 
are principles so elementary and so famillar to the profession as to render 
unnecessary the citation of . authotity In support of them. Such autliorlty 
may, however, be seen In the; cases of iGoodtitle v. Jones, 7 T. R. 4Î). ot Doe 
V. Wrpot,-5 East,' 132, and of Boe v. Head, 8 T. R. 118. This légal title the 
plaintitt must establlsh, either upon a connected documentary -chain of évi- 
dence or upon proofs of possession of sufflclent duration to warrant the légal 
conclûsioii ofthe existence of such wrltten title." 

In Sheirburn V. De Go,r.dova et al.,:24 How. 423, 16 X. Ed: 741, Mr. 
Justice Campbell, delivèring the opinion of the court, saïd,: 

"By a statute of Texas 'ail certlflcatés for head-rights, laijd aiiript, bounty 
warrants, or any other évidence of right to laud recognized by the lavvs of 
this government, which hâve been located or surveyed, : sliall be deemed and 
held fis sufBcient title to authprize tltè maintenance of actions, of ejectment, 
trespass, or any other légal - reuiedy glvén by law.' Hart. Clg. art. 3230. 
The testirnonjr adduced by the plaintiff, it would seem, would hqve authoViaT 
ed a suit in the courts , pf . ^Ttexas, wliere riglits, whether légal or équitable, 
are disposed of; In tUe samé, suit. But this court has ëstablished, after full 
considération, that In the'cotlrts of the United. States sults for the recovery 
of land can only bè maintained upon a légal title. It is not contended in this 
case that the plaintiff has mbre than an inctpient equity. This question was 
so fully conSldered by thencevtrt Ih Fen»; y., I-Iolmi», 21 How. 481, 16 L. Ed. 
198, that a further ,discussibn.^|srunne5;e,ssa,ry." 

. In Fostët V. Mora, 98 Û.: S. 425, '25'_Ê. Ed. 191, Mr.'Jùstice Miller, 
delivèring the opinion ofthe court, said:, " ' ' . ' 

"In actions pf, ejectment in the UnlteA' States coxirts tlie strict légal titlè 
prev.ills. If tiiere ai'e eqûlties wbl<;h Would, show the right to be iîi anothei> 
thèse can oiily be Conàidéred on th*: eqlilty Sidè of the fédéral courts." 
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In Oaksmith v.' Johnston; 93 U. S. 343, 23 .L.'EjdY:6S2, Mr. Justice 
]?ield,'deli-vermg tbeopinidn of the court,, said ;,.,. • 

"ïhe long unlnterrupted possession of the ttreulïses by the devlsee, anfl the 
valUaWe Improvemènts made by lier, iniglit : hâve Justified tbe pvesumption 
of a itransfer df the bond from. Roger Weightman. But; sueh trausfer, if es- 
tablished, would nothave avalled the plaiutiff. ,It ■j\'ould only , liave dis- 
eloSed the possession of an équitable riglit 'to a coiiveyance, wliich a court 
of chancery might enforce by compelling a tranfïtër of the légal title froiti 
the défendant, /if he;pur(;haSed' with notice of the plaiutlff's eqnity, or by 
ilecreeing compensation; froni' Roger Weightman, if ; lie conveyed tUe title to 
a bona flde purchaser without , notice. But in the action of ejectment, in 
the fédéral courts, tbe legâl title must control, and to amjther forum the 
i/lairitiffi roust look ifor thé enforcement of any eqilitabie rights he inay pos- 
sess."'/' ...! ' ' . ' '^ i : ' _ ■ . • ■ . 

Did the contract of thç state withPeck confqr on him or i his; g.s- 
isigf^eesiany légal, title orrjght in the land? That the légal title. was 
,reserved by and still remains in the state is conceded, Peck contracted 
with the state for the passage to him or his assigns of the certificate 
of purchase of the légal title by patent on the performance of condi- 
tions subsequently to he.performed. /,iThe contract, in tins respect, 
was by him or those clalming under him broken. The contingency 
upon'which the gfant was to be made did not happen, and therefore 
the patent by which the title was to pass lias not issued. Whàtever 
rights, if any, plaintiff may hâve as assignée of, the,, certificate of pur- 
chase to be relieyed:.of, his default and the contract^.continued in. force, 
or; to, a decree, for •performance of the contract, or to a reco\fery of 
the rnoney paid under the contract, or to a cancellation of the attempt- 
ed forfeiture by the -state (however incapable of e.nforcement agajnst 
the sovereign state such rights may be), or to a^decree against the pat- 
entée oti the passage of title, from the state to him, ^re ail matters of 
purely équitable cogiiizanceand immaterial hère. The settled rule of 
this court, as stated, is not without the best of reasons for its support. 
This is the forni of action employed in this jurisdiction to çettle the 
title to real property. Peterson v. Albach, al.Kan. 150, 32 Pac.,917. 
As has been said, this court of law is without jurisdiction or power 
to try or détermine the équitable rights of the parties to the land, and 
as the légal title has not passed from, but résides in, the state, any 
judgment herein would be utterly without eiïect upon such légal title ; 
for défendant, although out of possession, could keep his contract with 
thé state, and when performance was made receive from it a patent 
conveying to him full légal title to the property, which, of necessity, 
would. prevail in a subséquent action in ejectment brought by him, 
based on the patent granted by the state against plaintiff then in pos- 
session without title. 

The contention, made by counsel for plaintiff, that the effect of the 
contract of Peck with the state was to place the parties in the same 
relation to the property as though a conveyance of the property had 
been made from the state to Peck, and he had given a mortgage back 
to secure the deferred purchase-money payments, is, to my mind, whol- 
ly untenable and unsound. An examination of the statutory provi- 
sions above quoted, providing the manner of sale and disposition by 
the state of its school lands, clearly shows it was not the législative 
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intent to pass any tîtie to the property by the contract of sale under the 
statute or the certificate of purchase issued. The title of the state in 
such school lands is expressly reserved, to be passed in the usual man- 
ner employed by a sovereign power when the conditions of the con- 
tract of sale should be performed by the purchaser. Like contracts 
hâve been held everywhere to reserve the légal title to the vendor, as 
is clearly seen from the cases cited by counsel for plaintiff in his 
brief. Courtney v. Woodworth, 9 Kan. 443; Burke v. Johnson, 37 
Kan. 337, 15 Pac. S04, 1 Am. St. Rep. 353; Jones v. Hbllister, 51 
Kan. 310, 33 Pac. 1115. As has been seen, such contracts confer 
merely équitable rights, on which éjectment cannot be maintained in 
the fédéral courts. Oaksmith v. Johnston, 93 U. S. 343, 33 L>. Ed. 683. 
It is thought by counsel for plaintiff the case of Sims v. Irvine, 3 
Dali. (U. S.) 435, IL. Ed. 665, holds a contrary view. If so, the 
later, oft-repeated, and positive décisions of that court would control 
hère ; but a careful reading of the opinions in that case will show an 
express récognition of the settled rule, The Chief Justice, in his opin- 
ion, said: 

"A conflnnatlon of thls équitable title, as effectuai as that of any patent 
could hâve been, was af terwards comprised In the compact between Virginia 
and Pennisylvania, and in the ratification of the same by the législative act 
of the latter," thus showing ample légal title to the property In the plaintiff. 

Both in prihciple and on authority I think it altogether clear that 
plaintiff, as the holder of the certiiîcate of purchase received by Peck 
from the state,. whatever his rigfhts thereunder, if any, may be, has 
no such légal title to or rights in the property in controversy as will 
enable him to maintain this action against défendant in possession un- 
der his contract of purchase from the state. 

The décision of this question leaves unnecessary of détermination 
the many other interesting ones involved in this action, such as the 
right of the plaintiff to maintain his action on a contract the conditions 
of which admittedly hâve been broken by him or his assignors ; wheth- 
er he or his assignors could stand by, knowing the state had attempted 
a forfeiture of the contract rights under the first sale made, allow de- 
fçndant to purchase at a subséquent one, go into possession, remain 
there for a long period of time, and make valuable and lasting im- 
provements, without protest, and then successfully maintain this ac- 
tion; or whether the attempted forfeiture by the state, under the facts 
of this case, is wholly void and of no force or effect. 

On the whole case as presented, and on the undisputed facts, I hâve 
no doubt whatever that judgment must and should go for the défend- 
ant in this case and the other cases submitted. 

It is so ordered. 
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AIvLEN-WEST COMMISSIOX CO. v. GRUMBT.ES. 
(Circuit Court, W. D. Arkausas, Texarkana Division. Jauuary 30, 1008.) 

Gabnisijment— Peesons Subject to Garnishment— Wife of Défendant. 

Uucler ttie law of Arkansas, a wife is subject to the common-law dis- 
abillties of coverture, except as they hâve been expressly removed by the 
married women's statutes, whicti are strlctly construed to préserve her 
common-law rlghts. A husband eannot obtain a valld judgment against bis 
wife, and for like reason an action eannot be maintained against her as 
garnlshee by a créditer of her husband, under Kirby's Dig. Ark. § 379, to 
recover a Personal judgment against lier, or for the proceeds of property 
glven her by her husband In fraud of hls creditors, which proceeds she 
held at the time of garnishment, but subsequently returued to him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Garnishment, 
I 189. 

Pollowing State practice, see notes to O'Connell v. Reed, 5 C. C. A. 
606; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 393.] 

Moore, Smith & Moore, fot plaintiff. 

Rose, Hemingway & Rose and Cantrell & Lotigliborough, for de- 
fendant. 

ROGERS, District Judge. The original case, eut of which this one 
grows, was before the United States Circuit Court of Appeals for the 
Eighth Circuit, and is reported in 139 Fed. 287, 63 C. C. A. 401. In 
the original case, the court dissolved the attachment against the de- 
fendant, J. H. Grumbles, and discharged his wife, Mary E. Grumbles, 
as garnishee. The Court of Appeals reversed the Circuit Court as to 
both issues, and remanded the cause to be proceeded with in conform- 
ity to that opinion. In that case the counsel for the Allen-West Com- 
mission Company urged the Court of Appeals to order the Circuit 
Court to direct Mary E. Grumbles, the garnishee, to pay the pro- 
ceeds of the sale of the stock of J. H. Grumbles, which she had receiv- 
ed and sold, into the Circuit Court, upon the reversai of the judgment 
dissolving the attachment, and discharge the garnishee. The Court 
of Appeals refused to do so, saying : 

"She has not appeared In person or been examlned under oath. She bas 
not made default In appearance. She appeared by her affldavit, in which 
she denied that she was in possession of any of the property of the défend- 
ant, and denied that she was indebted to him. In this state of the case, 
the court helow may undoubtedly compel her to appear in person and to sub- 
mit to an examination under oath, and then, if the évidence sustains the 
charge of the plaintifï, it may order her to pay the proceeds of the sale of 
the stock into court ; but, in the absence of any proceedlng of this character 
and of any appearance of Mrs. Grumbles in person, the remedy of the plain- 
tiff is to proceed against her by an action under section 360. Sand. & H. 
Dig., which provides that, when the garnishee fails to make a disclosure sat- 
isfactory to the plaintifC, he may proceed in an action against her by filing 
a complaint and eauslng a summons to be issued ùpon it. The time bas not 
yet arrived under thèse statutes when the plaintifC is entitled to an order on 
the garnishee to pay the moneys she obtained from the sale of the stock 
Into court." 

What character of action plaintiff should bring, whether at law or 
equity, the court does not say, nor does the statute prescribe. The 
statutes referred to by the court in the quotation above are Sandel's & 
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H. Dig. §§ 357, 358, 359, or Kirby's Dig. §§ 376, 377, and 378, and 
are as follows: • ,'.',' 

"Sec. 376. Each garnisliee sumuioued shall appear. The appearance may 
be in personor by affidavit of the gamishce flled in court, dise! osii! g truly 
tbeaaiount owing by hlm to. the défendant; whether due or not, and the prop- 
erty <)fi the défendant in the possession or uaderthe control of the garnishee; 
and, in the case of a corporation, any shares of stocks held by or for the 
benefltof the défendant, at or, af ter , the service of the order of attachœent. 

"Sec. '877.- Where a garnishee, or offlcer of a corporation summoned as a 
garnishee, appears In persou, ho may be examined on oath; , and if it is dis- 
eovered on such examination that, at or after the service of the order of at- 
tachmeat upon him, he pr the corporation was possessed of any property of 
the défendant, or \v£(S indebtedi» him, the court may order the delivery ol! 
such property, and the payment or security for the payment of the amount 
owing by, the garnishee into the court, or ,to guch person as it may direct, 
who shall give bond, with security for the same; or, the court may permit 
the gfirnjshee to retain the property or the amount, owing, upon the exécu- 
tion"' ôf à bond, with.one or,mpre sufficient suretiés tq the efifeçt that the 
amount shall be paid or the property shall be tôrtlicoming, as the' court may 
direct. Performance of thèse bonds may be summarily enforeed by prders 
and proceedings as in cases, of coiitèmpt. 

"Sèé. 378. The court may,- oh tllfe- motion of the plaiiitiff, ■ dofapel ■ the ap- 
pearance In person and examination of any garnishee or officer of a corpora- 
tion summoned as a garnishee by process as in cases of contempt; or, where 
^ ^3ri(lshee rpa^jes, a default.by not,pDpeari;ng, it may he^r^prpof of any debt 
di^'propèlrt^ ovifin^ oi^ held bj' hiih to or for the defeuiJânt, and malie such 
order' Ib relation theréto as if •çrhat IS so provefl had àt>pèaréd on the ex- 
aminatlob .oï the garnishee." '. ' ' ' l: , : ..i 

Ths Court of /AppealSj'it); so holding!,' ifpllowed, thé ■décision of the 
Supremè„Court,oî Arkansas^construing those statutés, by which it was 
bound',. .Giles v. Hicks, 45. Ark. 371;', Rajlway Conapany v. Richter, 
4.8 Àrk' :34^,;3 S,; W- 56;, Penyaii y.-Berryi 52 Ark. :^àQ^',ï3 S..W. 341. 
' Whçn^.tlie'case Ay,asrern,ana'ed'to the, Circuit Court',, atid the proper 
ordç'rç .eritered, the'plairitifï.e,Içcted to proceed under section 379,, Kir- 
by's: Dîg., 'which is. as follows.; ! ' , . 

."S^i;!.! 379, Upon the service of. . a. gumaons upon any garnishee, or after 
hi's iailurè to makea disclos^i'e satisfactory to the plaintiff, the latter may 
proceed in ' an action against hirn by flling à complalnt verified as in other 
cases, and causlng a summons to be issued upon it; and thereupon sucb 
proceeding may be had as in other actions, and judgment be rendered. in 
favor of thp plaintiff to suliject the property of the défendant In the hands 
of , the gapnishee, or, for whàt shall appear to be owing to the défendant by 
the ga,rnishpei ïhe judgment may be enforeed by. exécution pr other pi?oper 
means." ; ' . , , 

And thë cause is nowhëre oti a cpmplaint at law filéd against Mary 
E. Grumbles, under that section of the ; statute. Tw-o défenses are 
set up : First, that défendant did not hâve in her possession, or under 
her eontrol, any sum of monèy or crédits belonging to J. M. Gtumbles, 
and was tiot indebtëd to him ip any sum wjhen.the summons was serv- 
ed upon her as garnishee; -çecond, that she is now arid has been the 
wif« of J;H. Grumbles for 40 years, under disability of coverture, and 
incapable of friaking any contrkct. , • i 

The question arises: Can a personal judgment be rendered against a 
married.! woœan garnished for her: husband's debt? .The answër to 
this question mustsettle the.whole case, It.is not without difficulty, 
and the authqrities conflict, depenômg much, no doubt.on the statutes 
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of the différent states fixing the status oi married women. On the 
face of the stamtes of Arkansas, supra, it would appear that any per- 
son may be garnished, including married women, lunatics, and infants ; 
but, in arriving at the intention of the Législature in the enactment of 
thèse statutes, the légal status of married women at that time, under 
the statutes of Arkansas, must be considered. They were enacted un- 
der the Civil Code, nearly 40 years ago. The pertinent provisions of 
the married women's law were not enacted until 1873 Kirby's Digest, 
§§ 5213-5220. Clearly when enacted they were not intended to apply 
to married women, then practically under full common-law disabilities. 
Many of thèse disabilities hâve by récent statutes been removed; but 
the Suprême Court of Arkansas has still adhered to the common-law 
rule, and construed ail such statutes strictly. The act of December 15, 
1875, (Kirby's Dig. § 5239), does not modify the common-law rule of 
construction always applied by that court. It only applies to that act, 
of which it is a part, and which relates to scheduling the separate 
property of married women. That the Suprême Court of Arkansas 
has constantly and rigidly held to the rule of the common law in con- 
struing, the married women's statute will be fully verified by a glance 
at the décisions in footnote to Kirby's Dig. p. 1114=. See, also, Sparks 
v. Moore, 66 Ark. 437, 56 S. W. 1064, Hampton v. Gook, 64 Ark. 353, 
42 S. W. 535, 62 Am. St. Rep. 194, and Gilkerson-SlossComm. Co. v. 
Salinger, 56 Ark. 294, 19 S. W. 747, 16 L. R. A. 526, 35 Am. St. 
Rep. 105, in which last case that court held that a wife could not form 
a partnership with her husband, basing the décision expressly on the 
grounds that her common-law disability to contract with her husband 
was not removed. In Countz v. Markling, 30 Ark. 17, it was held that 
a judgment being found in favor of the husband as against his wife 
was void, and in Pillow v. Wade, 31 Ark. 678, that husband and wife 
are incapable of contracting with each other. See other cases there 
coUated. The gênerai rule is that an infant may be held as garnishee 
on account of any personal property in his hands belonging to the 
principal debtor and for any debt that he has contracted in the purchase 
of necessaries (2 Shinn on Attachment and Garnishment, § 530 ; Sco- 
field v. White, 29 Vt. 330 ; Wilder v. Eldridge, 17 Vt. 226), but an in- 
fant may bind himself by a fair contract for necessaries furnished him. 
Could it be fairly said that, under our garnishment laws, an infant 
could be garnisheed on any and ail contracts? The statute is broad 
enough to admit that construction, but, manifestly, that was not the in- 
tention of the Législature, 

It may be conceded, for the purposes of this case, though not decided, 
that if this was a proceëding under sections 377 and 378 of Kirby's 
Digest, and at the trial it was found that défendant Mary E. Grumbles 
was in possession or liad under her control any property belonging to 
hïr hùsDand, by prôper orders, the court thight compel her to surrender 
it tobè applied to his debts; but, as we hâve seen, this proceëding is . 
not under those sections. It is under section 379 of Kirby's Digest, and 
no relief can be had in, such action under the proof, and none is sought, 
except t)y the rendition of a persohal judgment against her and the is- 
Suàncè,Qf an exécution therebn. This is necessarily so, because, if 
anything else were prayed, no judgment can be rendered in favor of 
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plaintiff to subject the property of the principal défendant, J. H. 
Grumbles, in the hands of his wife, the garnishee, or for what she 
appeared to be owing the défendant by the garnishee, for the reasons : 
First, that the proof shows she has no property of J. H. Grumbles in 
her hands or under her control ; second, there is no proof to show that 
she ever owed the défendant J. H. Grumbles any money. The fact is, 
the money she had when garnished has been surrendered to J. H. Grum- 
bles, and the relation of debtor and créditer never did exist between 
them. He had given her the stock, and the gift was valid between 
them. It was voidable only as to creditors. She returned it to him. 
not because she owed it, but, presumably, because she found she could 
not hold it as against his creditors. Nor was she a bailee. That rela- 
tion did not subsist. Indeed, there was no contractual relation between 
the principal défendant and his wife. She was, by implication of law, 
a trustée, after the garnishment was served on her, so far as the plain- 
tiff is concerned, and she was the owner in her own right, so far as 
ail persons except plaintiff were concerned, of the stock or proceeds 
thereof in question. 

The gênerai rule is that no claim can be secured by garnishment 
against a debtor, unless his creditor, the principal défendant in the 
suit, can maintain a common-law action for the same, if due or when 
it becomes due. In other words, there must be such a liability on the 
part of the garnishee that would enable the principal défendant to 
maintain an action in his own name and for his own use directly against 
the garnishee, and to recover a judgment thereon (2 Shinn on Attach- 
ment and Garnishment, §■§ 475, 476, 477, and cases there cited) ; and 
plaintiff by garnishment cannot place himself in a superior position as 
regards a récovery than îs occupied by the principal défendant (Id. § 
516, and cases cited). The above rule is subject, under the weight of 
modem décisions, to the exception that, where one is in possession of 
property of another upon a contract which was fraudulent as to cred- 
itors, it may, in his hands, be reached by garnishment. Id. § 484, and 
cases cited. But this exception is applicable to gamishees generally, 
and throws no light upon the question as to whether a wife can be 
garnished and à' Personal judg'ment fendered against her for the debt 
of her husbartd. ■ Thé correct rule is, no doubt, stated in 3 Waples on 
Attachment, § 350, to the effect that : 

"Where anything ]ike the common-law relation of husband and wife Is pre- 
served, there can be no doubt that the wife is an improper party to summon 
as garnishee in an action against her husband." 

The question in Arkansas is an original one, and must be examined 
in view of the statutes modifying the common law and fixing the status 
of married !^YQmen. Before doing so, howéver, it is well enough to 
examine sorhe of the authorities pro and con. Odend'hal v. Devlin, 
48 Md. 440i, is cited to show /that the httsband may be garnished for 
the wife's-,débt- The statutes of Mar3dan<l are not accessible, but in 
that case the court say : , . ' , . 

"It is settled that the rglaition pf debtor and creditor may exist between 
husband and. wife growlng ont of the appropriation by him bî his wife's sep- 
arate estat^, aid lé founded on an agreemènt by him to repay the nipneys 
or property so approprlated. Bdelen v. lidelenj 11 Md. 415. When snoh a debt 
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exists, the créditer of the wife, by a proeeeding like the présent, may make 
the husband a garnlshee, with respect thereto. The marital relations in this 
State hâve been materially changed by the Code as far as rights of prop- 
erty are coneerned. The wife may be selsed of the légal estate in lands, and 
she may hold the légal property in personaity, in her own right; no trustée 
being necessary, and, in respect to property held to her sole and separate use, 
she bas the right to resort to courts of law or equity for its protection. A 
marrled woman carrying on business in her own name as a sole trader con- 
tracts debts In respect to her business as if she were a feme sole. The rem- 
edy given to her creditors for the recovery of debts due them, by the proeess 
of attachments against her property, and crédits, would be nugatory and 
worthless, if she eould be permitted to place her funds or property in the 
hands of her husband, and it should be held that an attachment of this kind 
could not be laid in bis hands as garnishee" 

It is not believed this case is in point for two reasons : (1) It is the 
husband, not the wife, that is garnished ; (2) the law of Maryland al- 
lowed the wife to resort to courts of law, as against her husband, if he 
was indebted to her. 

Claremount Bank v. Clark, 46 N. H. 134, is cited by plaintiflE's coun- 
sel in support of their contention; but the question therein was, not 
whether a personal judgment could be rendered against a garnished 
wife, but whether she could be compelled to answer questions in rela- 
tion to her title to real estate attached in the suit, fraudulently convey- 
ed to her by her husband and of which he held possession when at- 
tached. She was held to answer. The court said : 

"By the statutes of this state a married woman may, under certain oircum- 
stances, make contracts, and with her husband even, which wlll be valid at 
law (Albin v. Lord, 39 N. H. 196), and in yarious cases may sue and be sued 
in her own name as if she were sole and unmarried (liev. St. 1842, e. 149, § 3 ; 
Laws 1846, p. 308, c. 327, § 4 ; Laws 1860, p. 2248, c. 2342, § 3 ; Jordan v. Cum- 
mings, 43 N. H. 134 ; Ames v. Foster, 42 N. H. 382). The terms of thèse stat- 
utes are so broad as to allow, in certain instances, suits at law between hus- 
band and wife, and they are not coupled with any alternative clause llke 
that in the statute of Maine, upon which the décision in Smith v. Gorman. 
41 Me. 405, is placed by the eo|urt, and this natural construction of the lan- 
guage of thèse statutes is required by their gênerai design. Albin v. Lord, 
39 N. H. 203. In the présent case, as Mrs. Clark may be liable as the tinistee, 
either of hei husband or of others of the défendants, notwithstanding her 
coverture, the mère fact that she is the wife of one of the défendants is 
insufficient to excuse her from answering the flrst question." 

See, also, Jones v. Roberts, 60 N. H. 217. 

This case does not seem to be in point. It relates to answering ques- 
tions as garnishee. 

In Clough V. Russell and Trustée, 55 N. H. 279, it is held that the 
wife may loan her money to her husband and recover judgment at law 
against him on a note given theref or. This last case discloses that in 
New Hampshire the common-law disability growing out of coverture 
does not exist in that state as between husband and wife. She may 
lease to him land, or make any other contract with him in relation to 
her separate estate, and enforce it by an}' proper action in court. 

In Mary J. O'Brien (habeàs corpus) 24 Wis. 547, it was held that, 
in such a proeeeding as this, the wife might be compelled to answer 
questions in relation to property in her hands beloiiging to her husband. 

In Berles v. Allen A. Adsit, 102 Mich. 495, 60 N. W. 967, it was 
held that,' under a statute which provides that : 
161 F.— 30 
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"A husband shall not be examined as a witness f or ot àgains* his w'ite with- 
out her consent,' nor a wlfe for oragàln&t lier liusband without his cousent, 
except in certain eaees, a wife, when gariiished in a suit against hflr'liaisband, 
eànnot, without bis consent, be exanained as to transfère 'ofproperty made to 
her by: her hùsband." De Farges r. Ryland, 87 Va.: 404, 12 S. E. 805. 24 
Am. St. Rep. 659; Niland'v- Kali.'Sb. 3T Neb. 47, 55 N.'W. 295j Woltord t. 
Farnham, 44 Minn, 159, 46 N. W. 2î)5. i - 

A similar statute exists in Arkaiîsâs. Kirby's Dig. § 309S, is as fol- 

lows: ' . .: . ^ ; 

"The' foUowIng persons shall be incompétent to.testify: * * * Fourth. 
Huabaad and wife for or against each other, conceruing any communication 
made by one to the other durlng the marriage, wbether, called^s a witnesS: 
vvhile that relation subslsts or afterwards, but elther sball be allowed to 
testlfy'fo'r tlie other in regard to any business transacted by the one for the 
otljerja tbe capacityof agent." ;' , ,i: . 

tii'Mary Smith v. Michâel Gormân et al., 41 Me. 408, ït is distinctly 
held,. under a statute broader than thç Arkansas statute as to mafried 
women, that she cannot mâintain an action against her husband. The 
court say.:, ,, ■ .' 

"By the common law a wife can only epforce her rights in conjunctiou wltli 
her liusband. By.St. 1848, p. 61, c. 73, the wife is authorized to bring an ac- 
tion In her owri'name in vindicàtlon of her rights. So far aS'the statute glves 
her authority» she may commence and prosecute suits, and: no furthçr. By 
section 1 'she may commence, prosecute and défend any suit in law or equlty 
to final judgment and exécution in her own name, in thesaine manner as if 
she wèrte uiitnàtried', or she may pïosecUte gr défend sùch suit jpintly wlth 
her hiisBaiid.' ' 'ï'he statute is in dérogation of the cojtimbii law, and ts hoi 
to be .çonStrued , as ' giving' thé wife à, t\p.\t of action àgairist the husband, 
unless'it resuits ïrom the express ternis^ of the stàfiite, or from jiècessary im- 
plication. \Thè alternative Isgiven to tlie 'wîfe fc) sue in her' own name, or 
'jointiy wlth lier husband.' The authority is in the alternative, ànd In elther 
case is cO.éxténslTe. As the husband. , and wife cannot 'jointly' malntaln an 
action àgàifist the, husband,'" sp n^ithèr càh the v^lte aloné. ; So''the right 6'f ' 
proséeution'andof défense' iscoextensi:i'e. 'If the Wife may sué the husband, 
the hysbah'd tiiay ètte the wif ie. ' The; stàifnte gltës no mut'ual flglit of aètion 
betwëen ëach dther, fe tl)e hùïsband^Élïiii^^ife, and none sùeh, exista by the com- 
mon la'w." ..''..^ ''' ",■,'''';"' ï'!' ' ■''''■, ' 

In Io\Và, in Enneking v.'Scholtf.et al, 69 Towa,;473,.29 N. W. 422,, 
the broad doctrine is recognized thàt a personal judgnieht' rriay be rén- 
dered against the wife as garni sheé Of the husband. What the légal 
status qf the marrîed'wbman is in thut state is not known. The stat- 
utes are not accessible, but the question hère présentée is not found 
mentionedj' much^less discussedi' a-nd it; is ,therèfore.:assumed that 'in 
lowa the disabjlities of covérture 'hâve, been removed. See, also, 
ThompsonT- Silvers,.59.Iowa,!67,lv)13 Ni. W. 854.' - ,: : n ■ : 

I do not îiiiflk- the cases refèrred.'to aid materially in thfe solution of 
the question Èit' bar. The -last clause of section ::5214, Kirby's -.Dig,; 
shows that a miairfied wonian:'inay 'sftonei'sue Dr be. sued in the jcourts 
of Arkan'sas lOm saccount of ; her' sepairate -property,: busiaess, or service. 
To thàt éx4ent her commôh-law disabilities 'hâve bëeii Teinoved as to 
suits ôf ItiW ahdiiec[«ity'; "but in the stiteofArkansias no décision of: 
the Suprême^ Oèurtof Arkansas hasi been citedt or found 'whichrelieves 
her of her' common^law' disability. As to lier légal status withiher 
husband, as we hâve seen,.!âhe Cannot form acopartnership witfa, him. 
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a jiidgment in hîs favor against her is void, and the contract of a 
married woman, unless for the benefit of hérself or her separate estate 
iii relation to her separate business, cannot be enforced against her 
estate. Stowell v.'Grider, 48 Ark. 230, 2 S. W. 786; Crenshaw v. 
Collier, 70 Ark. o, Go S. W. 709. Her power to contract generally is 
not enlarged by the cônstitutional provision in thé married women's 
act. ■ 'Wialker Y.'jessup, 43 Ark!'174. 

In Mupday v. Collier, Adm„ 52 x\rk. 126, 12 S. W. 240, the wife's 
administrâtor sued the husband at law on a note for borrowed money, 
hfer se jJaTâté estate, Judgment was recovered, tlie husband appealed, 
and the Su'isferne Court affirmed the judgment, saying: 

"Wtietlier a: note given by a liusbanâ to his wife for borrowed Dioney con- 
stitutes a légal liability or not, it Is clearly g. elaim wMcli equlty wlll enforce 
against him ; and wbere the wife's adminletrator sues the husband at law 
iipon such noté, the e^ror, if any, intlle form of the proceeding, will be waived 
by the defendant's fallure to move a trausfer to the proper docket." 

In Eillow V. Sentelle, 49 Ark. 431, 5 S. W. 787, in eauity, the ques- 
tioh arose whethéi^ ' Pillow's notes to 'his wife werevalid. The court 
Said':'"' /, "' """ ' ' , '' ' ',"./'.'. '•',,■.■. /' '.' y 

"At eoHjmon law, contracts bet^jvflgjti hjislnind and ^ùfe are void ; but equity 
\Yill eii;force a promise niade by a ijiusband: to hia wife to vepay her a bona 
tide ,loa]ï ont of her lown- separate estate"^-citing a large nuniUer of cases, 
State and , fédéral. .,, ,;■, : ., i . "■ 

I.hajyenbticed thèse caSes as ,indicating the trend of the décisions of 
the Suprême Court: of Arkansas as to the légal status of married wo- 
men in'this state. 'The statutes and décisions in Arkansas amount to 
this: A'woman is êrii juris, as t'ô'her separate estate, as to the business 
in which she may engage on her separate account, and as to services 
she rtxay , render to third pérsons. Foir; instance, she may make 'her 
husband her agent as to her separate estate, or ertiploy him in connec- 
tion with her separate business. 'As to thèse he may testify for her, 
and as to third persons she may contract as a feme sole. But except 
as the commori law is expressly or by implication modified by .statute, 
the common-law disabilities of coverture remain. She cannot form 
a partnership with her husband ; she cannot sue him at law ; generally 
the one- cannot testify against the other ; the communications between 
them are sacrêd. He is still, in certain events, a tenant by the cttrtesy, 
and their domestic relations generally are. governed by the rules of the 
common law, except as modified by statute, and such statutes are con- 
strued strictly to préservé the cômmon-law rights of married women. 
Burns v. Cooper et al., 140:Fed.: 282 et seq., 72 C. C. A. 25. If the 
husband, cannot recover any judgment at law against the wife, neither 
can his créditer recover any judgment at law against her as garnishee 
for a debt due by the husband to his créditer, or for the proceeds of 
stock assigned to her in fraudof his creditors and held by her when 
garnished, and which .she afterwards returned to her husband. This 
seems to be the rule followed by the Suprême Court of the United 
States ever since Phipps v. Sedgwick, 95 U. S. 9, 24 L,. Ed. 591, in 
which the court said : 

"While the books of reports are fnll of cases in whieh real or personal prop- 
erty conveyed to the wife in fraud of the ln]sl)and"s ereditors has been pur- 
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sued and subjected to the paymeiit of hig debts after It had been Identifled 
In her hands, or in the hands of voluntary grantees or purchasers with 
notice we are not aware of any well-considered case of higli autliority wjbere 
ttie pursult of the property lias been abandoned, ànd a judgment in personam 
for its value tal^en against the wife. Oertainly no such doctrine Is sanctloned 
by the common law ; and, though ihe présent suit is a bill in cbaticery, the 
decree in thls case is nothing more than a judgment at law, and could as 
well hâve been maintained in a separate suit at law for the money as in tbis 
suit. And the liability of the executors of the wife to this Personal judg- 
ment must dépend on the same prlnclple as if, abandoning the pursuit of 
the res, the assignée had brought a suit at law for the money. The statutes 
of the différent States bave gone very far in this country to modify the 
peculiar relations of husband and wife, as they existed at common law, in 
référence to their property ; but they hâve not, except perhaps in Louisiana, 
gone so far as to recognize the civU-law ruie of perf ect independence in deal- 
ing with each other. While the statutes of New York hâve recognized certain 
rights of the wife to deal with and contract in référence to her separate prop- 
erty, they: fâll far short of establishlng the principle tbat out of that separate 
property she can be made liable for money or property recelved at her hus- 
iiand's hands, which in equity ought to bave gone to pay bis debts. Equity 
has been ready, where such property remains in her hands, to restore it 
to its proper use, but not to bold her separate estate liable for what she has 
recelved, and probably spent at hls dictation. Such a proposition would be 
a very unjust one to the wife still under the dominlon, control, and personal 
influence of her husband. In recelving favors at bis hands, which she sup- 
posed to be the offerings of affection, or a proper provision for her comfort, 
she would be subjecting that which Is her own, or which might afterwards 
corne to her from other sources, to unknown and unsuspected charges, of tbe 
amount and nature of which she would be whoUy ignorant. It answers the 
demands &t justice In such cases if the créditer, flnding the property Itself 
in her hands or in tbe hands of one holding it with notice, appropriâtes It to 
pay his debt ; but, if it is beyond bis reach, the wife sbould no more be made 
liable for It than If tbe husband himself had spent it in support of his famlly, 
or even of bis own extravagance." 

The case at bar is stronger than that. In this case true Mrs. Gruin- 
bles had the money held by the Court of Appeals to belong to her hus- 
band when she was garnished, but she gave it back to him, and he has 
disposed of it; how, is not fuUy shown. Shall her separate estate, if 
she has any, be nowr subjected to an exécution on a personal judgment 
rendered in favor of her husband's creditor to satisfy his debt? This 
question is fully answered by the last sentence in the above quotation. 
Trust Co. V. Sedgwick, 97 U. S. 308, 24 L. Ed. 954 ; Huntington v. 
Saunders, ISO U. S. 78, 7 Sup. Ct. 356, 30 h. Ed. 580; Clark v. Beech- 
er, 154 U. S. 631, 14 Sup. Ct. 1184, 24 L. Ed. 705. 

I conclude that at law no personal judgment can be rendered against 
Mrs. Grumbles in favor of the plaintifï for her husband's debt or for 
the proceeds of the stock in question. This conclusion seems to hâve 
been acquiesced in by the bar for nearly 40 years, since no case in 
which the question is involved has ever found its way to the Suprême 
Court of Arkansas. 

The findings ai'e in favor of the défendant. 
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REID V. UNITED STATES. 
(District Court, S. D. New York. May 14, 1908.) 

1. Aemt and Navy— Discharge of Soldieb— Authoeity of Pbesident. 

The contract of a soldler of the United States, made by liis eiilistinent 
and oatti to serve for a definite term, "unless sooner discliarged liy prop- 
er authority," is one terminaWe by the government at will, acting through 
an officer having proper authority, and the fourth article of war (Rev. 
St. § 1342 ru. S. Oomp. St. 1901, p. 945]) which provides that "no dis- 
charge shall be given to any enllsted man before bis term of service bas 
expired except by orders of the Président, the Secretary of War, the 
commanding officer of a department or by sentence of a gênerai court 
martial," confers such authority upon, or recognlzes it as existing In, the 
Président of the United States. 

2. Same— Tbbms of Dischaege. 

The terras of a discharge given to a soldler by order of the Président, 
not belng prescrlbed by any statute, are discretionary wlth the Président, 
and sûch discrétion, exercised by directing a discharge "without honor," 
cannot be reviewed by the courts. 

Action under Tucker Act March 3, 1887, c. 359, 34 Stat. 505 (U. 
S. Comp. St. 1901, p. 752). On demurrer to answer. 

On July 18, 1904, the petitioner enllsted as a soldler in the army of the 
United States, and took oath to serve as such soldler "for the perlod of three 
years unless sooner dlscharged by proper authority." This enlistment oath, 
"together with Reld's application to enlist anè the record of his physical ex- 
amination, constltute his enlistment papers, and embody whatever contract 
was made between hlm and the United States in respect of his engagement 
as a soldler. He was assigned to the Twenty-Flfth Infantry, and on August 
13, 1906, was statloned, with a battalion ol his régiment, at Fort Brown, which 
Is In or contlguous to Brownsville, Tex. 

During the night of August 13-1 4th, certain persons repeatedly discharged 
flrearms in the streets of Brownsville. The firlng was apparently at random, 
but resulted In the kiUing of one man and the wounding of several others. 
It was the gênerai, if not the universal, bellef of the dtizens of Brownsville 
that this murderous riot was perpetrated by certain soldiers of the Twenty- 
Fifth. The dlsturbance was first Investigated by an Inspector General under 
orders from the Military Secretary, and later, upon the President's own or- 
der, by the Inspecter General of the army. This officer reported that in his 
opinion it had been established by carefnl investigation that the random fir- 
ing aforesald had been done by unidentifled enllsted men of the Twenty-Flfth 
Infantry belonging to the garrison of Fort Brown. He further reported that 
the enllsted men of that command had failed to tell ail It was reasonable to 
belleve they knew coucernlng the riot, and concluded that "they (said enllsted 
men) appeared to stand together in a détermination to reslst the détection 
of the guilty." Upon the submission and approval of this report, an order 
was issued by the President's direction on November 9, 1906, rcquiring the 
discharge without honor of practlcally ail the enllsted men comprlslug the 
garrison of Fort Brown. The men so dlscharg^ were by said order debar- 
red from ire-enlisting In the army or na\x but they were granted travel pay, 
and by a subséquent order of December 12) 1906, re-enlistment applications 
were permitted if made in wrlting accompanied by évidence that the appli- 
cant hàd not been implicated in the riot aforesald, nor wlthheld any évidence 
that mlght lead to the dlscovery of the perpetrators thereof. Such applica- 
tions, however, were to be submltted to the War Department for considéra- 
tion and Investigation before action could be taken by recrulting officers. 

Reld, having recelved his discharge under thèse circumstances, brlngs thia 
pétition to recover the pay and émoluments which would hâve accrued to hlm 
from the date of such diseharge to the expiration of his three-year term of 
enlistment, and, Inasmueh as he brlngs suit under the Tucker act, it is neces- 
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sarlly Implied tîiat daim is asserted tipon a "contract express or impUecI witli 
the cjvernineiit ol' tlie United Statep, orfor, damages * * « in a case not 
soundlng in tort in res])ect of wliicli * * ' * he would be entitled to re- 
dress against tlie United States either in a court of lavv, eqiiity or admiralty 
if tlie United States were suable." 

A separate défense contaifi'ed'in thë >answer sets forth at letigtli the docu- 
méÏÏt» supporting tti€ stafemerit hereluatiove made,- and avers tliat tlie ''order 
of the Président and the said diséha'rgé (of Reid) Avere not-niade as punisli- 
ment èf' the petitioner or of 'others but for the good of thé service and for the 
nuiiiitenan'ce'Of the moralfi bf tlle'aruiF.'' Ta this défense thereis a gênerai 
denuirrtei'/ . ' '' ' •' " ■ • . 

Mellèfi & Woodbridge, for' petitiôn'er,' 
Henrj^ ïvi :Stimson,: U. S/Afty,' ., ,, ", 

HOUGH, District Judge (after stating the facts as above). Sev- 
efal matter^'discussed at bàr nTust be laid aside'as immaterial to the 
dispo'Sitiî:jri;!6i this.causè. Whèther Reid Dr bis cortra'djés, or any oî 
tliem, were guilty oî the rioïôus disturb'ahce in ques.tjo'n; prwhether 
Reid personally committed any infraction of good order or miHtary 
discipline .'(«f, whether he iS i'ni fact a désirable soldiér ; or-iwhether he 
knew or withheld' anything îtending toward fhe dis.covery of the per- 
petratorSiOf: the Browmsville riotj.iïOr whe;ther, so f^r ag.Reid or oth^rs 
are cdncërhied, the President's action was urtnecessarilyr severe, cruel, 
or utij'uSt'pa'r^' nuestiori's'l^ëyottd' this■mdiciâ^itlvestigati^^ 

Thie ■.îîiaierial ,mqvii|-^ès seerii' tQ'.,ïoe .,v.'ef j#^;fëw. ' The.nàtdre of; a sol- 
dier's coiitract ofenlistment has' been spQipientlv treated iij: Re GHm- 
ley, 137!'0.';;S.147, 11 'Shp.- Gt.' M, 34 I^. Ed. '636. . By bis contract 
Reid aêsùnléd ''the burdèii ôf rtiilîtary^.'sëtyice, n'ot for'a definite timè, 
but. for î^E^ç^years, "i^nlçss. sooiiçr, dischargçd jjy proper aùthority;" 
Nothing lie -fDQpFesspd in the enlistmeht ;p3,pers as to "wh^t.'reasons Sh^ll 
be s'ilffiorent-'-ifor 'earlydischarge, and, -if ^ the eflgaigement .be treated 
mérdy,',afe,'a.l:çiyil' cotitfàtt 'of hire; the government w'ôtfldbe entitled 
tp dispense witii Reidfs\:,^eryi(;es ùhder itl'sît àny,tifne',,proyided,the au^ 
thority, i. e.jthe officer-directing dischargC; or di^mi'ssal, tie "propèr." 
In other wôrds, if enlistmetit be no more.than a hiring by civil.çonT 
tract, undet-tljiS; pârtictilar contract, the ' corporate ■ mâster' rmay ' dis^ 
charge the '^er^ant wheAey'ër'he pleases, ârid.for or withotifCause, pro-- 
vided only.th'e ofificer directing. dfscharge be "prbpér aùthority." 

I do nbt give assent to the assertion that a isoîdier 's engagement 
is or bears'înù.ch reseriïblâiice to'a civil cdfitract'of' hirej but, on the 
assumptiôri: .(^tnoSt favorable to petitionei') that it.'is'such a contract, 
it is, on the' part of the goyemment, a; generaj ,contra,ct terminatle at 
will, if thatiwill be expressed through a proper officer. Martin v. 
New York' "Lifë: Ins. €<>., 148 N. Y.'118,_4^ N.-E. '416. This peti- 
tioner wa^, ;'.so fâi',''as'',|ci^rtialitie;s attending hi's sèyëràpce from the 
service are conceriied,, properly discharged; that' -is, his discharge 
paper wâSiSorrect in form^'and ' signature, and so imuch ,is not denied. 
But the "aufliority" causiWg and directîhg his dîseharge' was the Presi^ 
dent.ojf;.tlîe Unjtied ,S,tçitës,\)srhq'p^fSoq^lïj^\gâyé thë'/brdèr therefor,.so 
that itheVjfinal question, liponassumptipns. very favorable to petitioner, 
i'S' whether the Président, as i. Commander in Chief of . the Army, is 
'*pfojpei^ attthoi'ity" 'to'' têrnli-nate* i«"^invitum a'sol'dier's enlistment. 
This question must be answered affirmatively, if either (1) there be in- 
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herent constîtutional aùthority in the Président, as Commander in 
Ghief, so to do; or (2) there be such aùthority in the absence of con- 
gressional statutory action limiting, defining, or regulating the com- 
mander's power; or if; (3) in this case the Président acted in accord- 
ance with the varions acts of Congress regulating the army and dis- 
charges therefrom. 

As to the first and second of thèse last queries, no opinion is ex- 
pressed, becaiise the last question must iri my judgment be answered 
unf avorably to the petitioner. 

The articles of war : constitute the only statutory déclaration con- 
cerning discharges from the military service (Rev. St. § 1343 [U. S. 
Gomp. St. 1901, p. 945]). Article 4 provides: 

" • * * No diseharge shall be glven to any enllsted man before hls term 
oC service bas expired except by order of the Président, the Secretary of War, 
the «Hamanding offlcer of a department or by sentence of a gênerai court 
martial." 

And this language has remained unchanged in the statutes since 
1806. 

I am quite unable to perceive how the President's right to terminate 
a soldier's engagement could be more explicitly recognized, and in- 
deed conferred, if récognition seems to imply some antécédent right. 
This fourth article of war clearly assumes that discharges may be 
granted before expiration of service ; the power to grant them impHes 
the power to impose them, unless a soldier hâve some rights inhérent 
in his contract or inferable from the nature of his occupation. This 
petitioner's contract is civilly but a hiring at the will of the employer, 
while the nature of his occupation, so far from varying that status, 
has been frequently so judicially defined as to leave no doubt of con- 
gressional intent. "The recruit is bound to serve during the full term 
of his enlistment, but * * * the government is not bound to con- 
tinue him in service for a single day, but may dismiss him at the very 
iîrst moment or at any subséquent period whether with or without 
cause for so doing." United States v. Gottingham, 1 Rob. (Va.) at 
page 639. 40 Am. Dec. 710. 

The civil compact usually requires for its dissolution the mutual 
consent of the parties, but "the military compact may be dissolved at 
any moment by the suprême aùthority of the government." U. S. 
v. Blakeney, 3 Grat. (Va.) 405, cited in Re Morrissey, 137 U. S., at 
page 159, 11 Sup. Gt. 57, 34 L. Ed. 644. And this historical view of 
the soldier's relation to the government or the crown antedates, the 
founding of this nation and is the accepted doctrine of the British 
militaiy establishment upon which ours A^as modeled. In re Tuffnell, 
L. R.,3 Gh. Div. 173. , 

Èven if, therefore, there be no inhérent power of control over the 
military forces of the nation vested in its constitutibnal Gommander 
in Ghief, and even if, also, there bel rio grant of power contained in 
that title in the absence of congressîpnal gift thereof (concerning 
which no opinion is expressed only because I do not find the discussion 
necessary for this case), the statutory grant contained in the fourth 
article of war must be interpreted in the light of military practices, 
custoiTïS, and procédure well known/àfld judicially recognized long 
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before the date of the Revised Statutes, and, indèed, long before the 
adoption of our earliest articles of war, in 1806, and by those cus- 
toms so recOgnized and approved by Congress, the soldier's engage- 
ment was but at the will of the government which he served, and that 
government by authority of Congress speaks through (for the pur- 
poses of this case) the Président of the United States. 

It is, however, further asserted that some infraction of law was 
wrought by forcing upon Reid a "discharge without honor." The 
phrase is not known to the statutes. It is found only in the army 
régulations, which are from time to time promulgated by the Secre- 
tary of War, but do not bind the Secretary that makes them, and 
■much less the Commander in Chief. Smith v. U. S., 34 Ct. Cl. 209. 
The exact method of this soldier's dischai-ge and the quantum or kind 
of character that should be given him, not being regulated by statute, 
must necessarily be left in the discrétion of the executive officer hav- 
ing power to grant some kind of discharge. That it is beyond the 
power of the judicial branch to coerce or review the discrétion of the 
executive is fàmiliar doctrine, while that a discharge with a very bad 
character is not a punishment to the man discharged within the mean- 
ing of any fédéral statute is settled by U. S. v. Kingsley, 138 U. S. 
87, 11 Sup. Ct. 286, 34 L. Ed. 896. 

The dernurfer is overruled, and, as that portion of the answer de- 
murred to présents in my judgment a complète défense to the pétition, 
final judgment is directed in favor of the government and against the 
' petitioner. 



I.ISMAN et al. v. MILWAUKlSE, L. S. & W. RY. CO. et al. 
(Circuit Court, B. D. Wisconsin. April 10, 1908.) 

1. Railboads— Bonds— Pbovision Giving Option to Exchange for Stock- 

Nature ofConteact. 

A provision of a bond issued by a railroad company, giving the holdeir 
the right to exchange the same at par for stock of the company, is no 
part ot the bond, but is a separate and independent contract, which does 
not affect the n^otiabillty of the bond, but is not'ltself negotiable, and 
when it passes by assignment tho assignée talîes only the rights of the 
assigner. Being merely an unaccepted offer, it is strictly construed, and 
an acceptance, to be effectuai, must be strictly within the terms of the 
oflfer. . 

2. Same— Rights of Holder— Sale of Pbopbrty et Company. 

A railroad company issued moi'tgàge bonds running for 20 years and 
c6ntalnlng a provision giving the holder of any sueh bond the right to 
exchange the same at par for common stock of the company within 10 
days after the date fixed for the paymeut of any dividend on such stock. 
Some years later another company purchased, by exchanging its own 
therefor, ail of the stock of the company issulng the bonds, and the lat- 
ter oonvèyèd to it ail of Its propérty; the pùrchaëlng company assuming 
its debtâ, liabilities, and obligations; The road then beeame a part of 
the purchaser's System, the stock; was • retired, and no diyidends were 
thereafter declared or pald thereon. The sale and puroliase were au- 
thorized t)y a State statute which was in force when the bonds were is- 
sued; '■ Séld,: that the option eontalned in the bonds must "be presuméû 
to hâve been given and accepted with référence to such statute, and that 
. it i«ipo3ed no duty on the company to continue a gqing concern or to 
, p^y, dividends and no restriction upon its right to sell i,ts property; that 
upoii snch sale and thé conséquent céaslng of dlviderids the right of a 
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■holder of tlie bonds to exercise the option terminated and could not be 
enforced against the purcbasing company. 

3. Same— Action FOB Beeaoh of Contkacx— Damages. 

The purchasing company being liable for the payment of the bonds, 
its refusai on deniand ot a holder to exchange stoclv therefor, eonceding 
it to be a breach of the contract, -w-ould not entitle such holder to re- 
cover damages wlthout proof that the stock was of gveater value than 
the bonds. 

4. Samb— Offer to Contbact— Expibation bt Lapse of Time. 

The purehaser acquired the stock of the selling company by ineans of 
an offer made through certain brokers to exchange its own stock there- 
for, which offer was limited to a certain time. Held, that a holder of 
such bonds, eonceding his right to exchange the same for stock of the 
issuing company under the option given thereln, could not demand stock 
of the purchasing company in lieu thereof 13 years after the time fixed 
in its offer of exchange had explred. 

At Law. 

This is a common-law action by the plaintifEs, as eopartners, against the 
two companies above named, for damages growiiig out of the facts hereln- 
after stated. A jury was duly waived. 

Concerning the facts there is little dispute. On or about the Ist of Feb- 
ruary, 1887, the Milwaukee, Lake Shore & Western Railway Company (here- 
inafter to be designated as the "Lake Shore Company") issued a séries of 
2,000 5 per cent, debenture bonds of $1,000 each, rnaturing February 1, 1907. 
The Central Trust Company of New York was nanied as obligée. The bonds 
were thereupon sold in the open market. The plaintiffs are the owners of 
three of such bonds, acquired for value and before maturity, and were such 
owners prier to and during the year 1906. Each bond contains the following 
stipulation: 

"Said railway company agrées to transfer to the bearer at his option ten 
shareS of one hundred dollars each of its common capital stock at any time 
within ten days after the date flxed for the payment pf any dividend upon its 
common stock, upon the dellver.y to It in the city of New York of this bond 
find ail unmatured coupons thereon in exchange for said stock, and thereupon 
this bond shall be canceled." 

It was also provided that thèse debenture bonds should hâve the beneflt 
of any later mortgage or trust deed executed by the Lake Shore Company, 
which stipulation reads as follows: 

"Said railway company further agrées with whomsoever may be the owner 
and holder of this and ail other bonds of this séries, that no Inereased mort- 
Sage debt, excepting for the enlargement, improvement or extension of the 
company's property, shall be created without giving to the owner and holder 
of this bond equal security upon the same property with that given for such 
Inereased debt." 

The présent Lake Shore Company was organized and created by an amalga- 
mation of two railway corporations theretotore existing ; one being a corpora- 
tion of the State of Miehlgan, and the other a corporation organized under the 
laws of the state of Wisconsin. The présent corporation is organized and ex- 
isting under the laws of both states and is operated and admiuistered as a 
single organization with headquarters and gênerai offices at Milwaukee, Wis. 
The Lake Shore Cbmpany duly operated its Unes of railway until August, 
1893, and for several years theretofore paid a dividend of 7 per cent, on its 
common stock annually. 

In the latter part of the year 1891 and the early portion of 1892, the de- 
fendant Chicago & Northwestern Railway Company (hereinafter called the 
"Northwestern Company") acquired ail the stock, both common and preferred, 
of the Lake Shore Company, and paid for the same by exchanging its own 
capital stock therefor on the following basis: Nine shares of preferred stock 
of the Lake Shore for ten shares of the common stock of the Northwestern 
Company ; five shares of the common stock of the Lake Shore Company for 
four shares of the Northwestern Company common. The procédure adopted 
for such exchange was as follows: The Northwestern Company, through 
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certain Ibrokersdn New York, issued a circular tetter addressed to thi* stocl;- 
liolders of the Lake Sliore Company,. -whereby.it prop.osed tlie exdJiinge aitd 
llmited the time therefor tO- ,tlie. Ist , day of Fptfruary, 1892. By snbseqiund 
announcement addregsed to sfôckUbîders, the' tifne was éiiiarged uiitil Maroh 

i,;i8ô2. ,, , ^:„;.;'; ' , „ , '; 

On the: 19th of Âugust, 1S93, 't)ie Lakè Shoré. Company duly executed to the 
Northwesterji Company a deedi whereby fài" the consideïation of îjUCO it 
tranafeiTed and made over to sald grantee ail and singuhir its lines of rail- 
way, both in Michigan and Wiscousin, its right of way, roUiug stock, build- 
ings, lands, and franchises — ^eXcéJit only tlie franchise to exist — and ail other 
property' of every name, nftturê; ànd description, wherever sltuate, snbject, 
liowever, to the lien and chàrg-è' of ail existing' mortgages or trust deeâs co^- 
erinç any portion of said prd^erty, which the Northwestern Company thereby 
assurned and agreed' to pay. The' Northwestern Company by the terms of 
said deed also assurned ail exlstlng debts, liabilities, aud obligations of the 
I.ake Shdre Company, and sald assumption was therein expressed to he a 
part of the considération for such transfer. ;Thereupon the Northwestern Com- 
jiany took possession of such property, and made jniblic announcement that 
thereafter the railway Unes of said Lake Shore Company would become au 
intégral pa.rt of the Northwestern System. ,Eyer since that time said North- 
we<iterh Company bas operatéd such Lake Shore Railway 'tiries as a part of 
its own System, known as thè''*Ashland Divisioti." The certificates of stock 
of the, Lake Shore Company so acquired by such transfer Were, by order of 
the directors of the, Northwestern OonipanJ', stamped wlth a rubber stanip 
by Mr. iîughitt as président: "bànceled, the property ofthe Chicago & North- 
western .Kailway Company." ; Siriçe such transfer, the Lake Shore Company 
has neyer operatéd any rajilway , or , aequired any new or other property of 
ans kindi and has neyçr ,decla,red any diyidend, and no, date for a dividend 
has ever j)Qen fixed.by it. The" 6(rganizatidn,',(>|' such, corpbïtttion has not been 
dissplved, ,)3nt, thé cflrporff-tioE la, still. existent.'; 

On Febriiàry'l, 1889, the Lake Sliore Company executed a certain deed of 
trust tp.ffie. Central , Trust, Çopipany ,of New JTprk, whereby it dld seenre the 
paymerit Qf, thèse debentm'é bonds, wlth certain otlier bonds, , and,' théreby thèse 
debenturçi bonds became a part of. th,e mortgage indflbtëdnéss pî tiie Lake 
Shore Company. On the .8th dayof August,. ,19(10, plalntiffa tejjdered to the 
président and secretary of the Lake Shore, Company thèse three debenture 
bonds with unmatured coupons attached, and demanded f or, each of said bonds 
10 sharesiOf the common stock of the Lake, Shore Company, which exchange 
the,,o(9cers of saldcompany .refused to mi],ke. ,Thereup,oii demand was made 
by plaintjffs npon the président and treasurei; df thé Npl:tbwestern Company, 
respecti^^ly,, for 10 shares of thp, common stock of the Lake' Shore Company 
for eajch of such boiidg, which ,^9ffer was refused. Thèréui)pii demand was 
made of sjich offlcers.that, in exchaïige foiS.àaid thîee debenture bonds, the 
commop stock of the Northwestern ,Compçi.hy|.. shoiild be issned to them on 
thO; same basis as the e^'ehàngê .^^^^ fflÉide wifen tlie stock of the Lake Shore 
Company was acquir'ed by ïhè ïïorih western Company, namely, four shares 
of Noijtbwestern copimpn,. for ,flye. shayes of Jj.ake Shore commph, ail of which 
demàjids.wére refused. , , ' 

At the time such seyeral demj^pds, ,were riiade, a share of the Northwestet'n 
Oompaiiy, common stQçjk'of $100 par value was'worth $2ÛG, in the open markét. 
and has since that rtlpe.been worthVashigh, as $220 per share. The claim of 
the plaiHtiffs Is t}).atj,by Such, refusai to exchapge their bonds for stock, they 
have'sustaiijed damages in the.sum of $3,60(>, to. reCovér w'hleh tliis suit is 

;br6ught,,:;; ',,. ',,,; ,, . ,' ,';' ■,';.,'. .■,,,.;•',•, ,:.^^ '',, ...... . 

No question i s r'aised as to the liabilify of the' Northwestern Company to 
pay.these bonds y?hieji, were assumed as.a, part .of, tlie bonded indebtednéss oï 
tlie Lalîe Shore Gomppny ; but défendants deny any, obligation to respond tp 
the cljiim for damages uhder thç .conversion pjitipn based upon tïie spéculative 
valup'Of' N!orthwest'ern stock, ;, The défendants illso, set' ùp the bar of the 
statute.of limitation /iipder' sections 4221 and, 4222 of t'he statutes of Wiscoïi- 
,sin for 1898.. ' ,,, ' ' , " ..;,; ,.; ... 

; ' ,Vilas, Vilas :& Fréeman (P.élos McC'ur'dy, of counsel),'for plaintiffs. 
îiv Edward] M. Uyzer {Lloyd-.W, .Bowers. of coun.eel), for défendant. 
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QUARLES, District Judge (after stating tlie facts as above). It 
is insisted by the défendants that the act of the Lake Shore Company 
in tnaking a 20-year conversion contract was ultra vires because of 
a positive prohibition in the statutes of Michigan. 

The'Lake Shore Company came into' existence as the resuit of an 
amalgamation of tvvo independent railroad companies ; one charter- 
ed under the laws of Michigan, and the other under the statutes of 
Wisconsin. The Consolidated company received its franchises under 
the laws of both states, although but one gênerai office was main- 
tained, which was kept in the city of Milwaukee, Wis. It is contcnd- 
ed that, as the Lake Shore Company owed fealty to two sovereigns, 
it could not ignore or disregard the prohibition of either; and that, 
while the laws of Wisconsin were silent on the subject of option con- 
tracts to couvert bonds into stock, the statute of Michigan (Laws 1873, 
p. 528, No. 198, art. 3, § 38) provided : 

"And the dlrectors of any such company may eonfer on any holder of any 
such bond or obligation, the right to convert the same . into .stock of sald 
company at any time not exeeeding ten years froin the date of said bonds, 
on such terms and under such régulations as the company may see fît to 
adopt." 

It is contended therefore that the conversion clause in the deben- 
tures could not be operative beyond the 10-year period, and that there- 
fore the demand in 1906 for conversion was nugatory. This is an 
interesting question, which is not free from doubt; but the view 
I bave taken of the case renders it unnecessary to pass upon this point. 

Défendants also contend that, as the de)>entures in question were 
issued for less than par, it makes the executory contract of the Lake 
Shore Company to exchange its stock for bonds on even terms il- 
légal and unenforceable. This contention is predicated upon section 
1733 of the Statutes of Wisconsin for 1898, and a similar statute in 
Michigan (section 6341, Comp. Laws 189?), which statutes hâve been 
strictly construed by the state courts. This question lias been elab- 
orately briefed and ably argued on both sides; but it is tmnecessary 
to décide it in view of other features of the case, to which we will 
now pa.ss. 

Plaintifïs are the assignées of an executory contract which amounts 
to an irrévocable ofïer to exchange cosnmon stock for debenture bonds 
during a period of 20 years. This contract, akhough appearing upon 
the face of the debenture, is in fact a separate independent agreement. 
It is no part of the bond proper. Its purpose is not to secure the pay- 
ment of money. Its présence does not affect , the negotiability of the 
bond. Hotchkiss v. Bank, 21 Wall. (U. S.) 334,: 22 h. Ed. 645 ; Welch 
V. Sage, 47 N. Y. 143, 7 Am. Rep.i423. Ils invalidity would not ira- 
pair the liability of the obligor to discharge the debt. : Wood v. 'Whe- 
len, 93 111. 154. It gains nothing in force by reason of its associa- 
tion with the stipulations of the bond.. It must be construed as though 
embddied in, a separate writing. It is not hegotiable, and when it pass- 
es by assignment the assignée steps into the shoes of the assignor. 
Being .merely an unaccepted offer, it is strictly construed by the courts. 
An acceptance, to be ^effectuai, must comply implicitly with the very 
terms and ail the terms of the offer, and time is held to be of the es- 
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sence. Thèse propositions are emphasized by Mr. Justice Harlan in 
Waterman v. Banks, 144 U. S. 397, 13 Sup. Ct. 646, 36 L. Ed. 479, 
cfted by défendants, and are discussed in Chaffee v. Middlesex Ry., 
146 Mass. 224, 16 N. E. 34. Thus we hâve the gênerai nature of the 
optiori contract which it is sought to enforce against the Northwest- 
ern Company by reason of its assumption of the "debts, obligations, 
and liabilities" of the Lake Shore Company. 

Let us consider wliat are the terms of the ofïer which, under the 
authorities, must be implicitly complied with in case of acceptance. 
It was, in substance, a contract to transfer to the bearer at his option 
10 shares of Lake Shore common at any time within 10 days after 
the date fixed for the payment of any dividend upon its common stock. 
Clearly, the obligation did not accrue, until and unless a dividend was 
declared. There can be no doubt of Jhe right of the parties to impose 
this condition. Suppose there had been no sale of the railway, and 
the Lake Shore Company had remained in control during the 13-year 
interval, and then, after a demand and refusai in 1906, this suit had 
been brought against the Lake Shore Company. It is plain that there 
could hâve been no recovery without proof that a dividend period 
had been fixed for the common stock. It is conceded by counsel on 
both sides that by this contract the Lake Shore Company did not bind 
itself to déclare any dividend at any time. The contract, with ail its 
limitations and conditions, remains the same after assumption as be- 
fore. The Northwestern Company simplv stepped into the shoes of 
the original promisor. Lenz v. C. N. W. Ry., 111 Wis. 198, 203, 
86 N. W. 607. Why must not the same inévitable resuit foUow in 
the instant case? 

But let us consider whether, as matter of law, the option contract 
survived the practical démise of the Lake Shore Company. The the- 
ory of the complaint is that this unaccepted ofïer is a continuing obliga- 
tion which was assumed by the Northwestern Company, and which 
has been breached by the défendants by their refusai in 1906 to ex- 
change Lake Shore common stock for the debentures of the plaintiiïs, 
some 14 years after the purchase by the Northwestern Company of 
the stock and property of the Lake Shore Company. It would seem 
that such an offer extended to a bondholder was intended to confer 
merely a chance for spéculation if and when exceptional market con- 
ditions should arise. Does it impose upon the company the necessity 
of being at ail times during 30 years ready to meet and satisfy a de- 
mand thereunder? Is it dominant or subordinate? Is it to hamper 
and obstrnct the policy of the management and to give the debenture 
holder a veto upon the action of the majority, or is the ofïer made sub- 
ject to any lawful corporate management the directors may in their 
discrétion adopt? Must the majority décline an advantageous sale of 
its property because of thèse outstanding options? 

Thèse questions hâve been considered by the courts to some extent. 
In Pratt v. American Bell Téléphone Co., 141 Mass. 228, 5 N. E. 
307, 55 Am. Rep. 465, the court say : 

"The plaintiff argues that untll the option was declared the company was 
bound to keep itself in a position to carry eut either of the promises eontained 
in the notes at the élection of the holder. The contract does not make this 
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requirement. Tlils case is not one where the option may be deçlared at any 
time, one which the company woiilrî bc bound to hold itself in readiness to 
respond to tlie demand of the plaiutiff every day and hour," etc. 

In Day v. Worcester Ry., 151 Mass. 303, 307, 23 N. E. 834, the 
court was considering a similar option contract where there occurred 
a consoHdation of the Nashua & Rochester Railway, the promisor, 
with another railway company. The court say : 

"For the purposes of ttiis décision \ve assume that the bonds did not Im- 
port a contract by the Nashua & Rochester Railroad Company to continue in 
existence until they were satisfled, that the contract in the bonds to excliangc 
them for stocls: was only binding so long as the Nashua & Rochester Railroad 
Company was in existence. * * * The argument for the défendant tacitiy 
assumes that the Nashua Railroad Company has ceased to exist to ail in- 
tents and purposes, and concludes that therefore there is no longer any ob- 
ligation to deliver stock for bonds, a conclusion which would follow by the 
premise which we hâve conceded." 

But the court held that under the Massachusetts statute the rail- 
road company survived. 

In Parkinson v. West End Company, 173 Mass. 446, 53 N. E. 891, 
the court had before it a case where they could passv definitely upon 
the proposition mooted in the earlier case above cited, and they hold '. 

"When an option is given to take stock, instead of receiving payment of a 
bond, the contract is not exactly what Jt was supposed to be in the argu- 
ment of the plaintiff. Even when embodied in the contract, it imposes no 
restriction upon the obligor in regard to the issue of new stock, although the 
issue may be upon sueh ternis as to diminish the value of the right. It leaves 
the management of the company in accordance with its other iuterests un- 
hampered. It is simply an option to take, stock as it may turn out to be whén 
the times for choice arrives. The bondholder does not beeome a stockliolder by 
his contract in equlty any more thau at law. Pratt v. American Bell Télé- 
phone Oo., 141 Mass. 22.5, 5 N. E. 307, 55 Am. Rep. 465. So, if the corporation 
which made the bond iinds it for its interest to go out of existence at or be- 
fore the maturity of the obligation, the option given to the bondholder will 
not stand in the way. The option gives him merely a spes, not au under- 
taking that the corporation will continue for the purposo of makiug it good. 
This being so, we are not prepared to admit that, if the corporation should be 
dissolved at tlie time flxed for the bondholder's choice, we would be entitled 
to claim a proportionate share of the assets of the company. We do not dé- 
cide the question, but we do not think it clear that the conti'act opérâtes ex- 
cept in the event of the corporation happening to remain a golng concern, so 
that the promise can be fiilfllled in a literal sensé by the delivery of a cer- 
tiflcate of stock." 

This case is very much in point, and présents features quite simi-" 
lar to the instant case. It will be noticed that Judge Holmes in the 
opinion considers and distinguishes the eariier cases in Massachusetts 
where consolidations were effected in such manner that the new com- 
pany was regarded in law to ail intents and purposes as identical with 
the original promisor. It will be observed, in this connection, that in 
the présent case it was not a consolidation, but a purchase. The Lake 
Shore Railway became an intégral part of a great railway system, and 
the original Lake Shore Company disappeared as a going concern, 
although preserving its franchise to exist. In short, the case does not 
présent a similar statute or any of the features of the earlier Massa- 
chusetts cases upon the strength of which the option contract was 
held to survive the consolidation. 

The same doctrine is announced in Tagart v. Railway, 29 Md. 557. ' 
It has several times been held, along the same line, that the holder of 
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a convertible bond h^s rio ground to complàin of an increase 'ot au- 
thorized capital stock, although sijch new issye, may leçs'éri.'or destro}' 
the value of the option. ÎPratt v. American Bell Téléphone Co., 141 
Mass. 225, o N. E.SOr, 55 Am. Rép. 465. Ùpôii such iligli authority 
it, would appear that the LakeSh^'re, Company' might, in the interest 
of its stockholdërs, go out of existeijice without giving the holder of 
a convertible bond any just causé ôî complaint. ; ■ ■ 

Let us State the doctrine in angther way. , Chapter 293, p. SS?, of 
the Laws of 1883 of the state of Wisconsin, was in force in 1887, 
when thèse debentiires were issuèd. It recognizes and sanctions the 
right of two independent railroad Companies to amalgamàte or con- 
solidate in either of two ways: F^wst, by means of a téchnical con- 
solidation, by filing with the Secretary of State articles of consolida- 
tion, etc. ; second, a purchase by one railway company of the stock 
of another when the two can be oper ated, as : a çontinupus line^that 
is to say, when they are not parallel or competing lines. The option 
contract in question must be held to hkve been made with référence 
to this antécédent législation of which the bondholder had construc- 
tivé riotice, and therëfore the option: contract must be read, as though 
the statute, had been incorporated therein as a proviso contemplating 
a possible consolidation or purchase -which might render an outstand- 
ing affer nugatôry and -impossible of performance. , Walker v. White- 
head>:16 Wall. (U.'iS.) 314, 21 L.'î^d. 35?.'. In other words, thé sale 
of the Lake Shore stock and property was a lawful step which presum- 
ably was within the conteriiplation of the parties when the conversion 
clause was inserted ip the bond.. Iri^the sale and purchase both rail- 
way companies were acting within their strict légal rights to promote 
the ihterests of th.eiï" respective stockholdërs. This change of owner- 
ship was ônly one of . sevéral Vi'cis's.itudes liablë to happen during 20 
years in thelife.of thc: corporation,. -vvhich might retldèr the outstariding 
option valueless, and still affiord no cause of action to, the debenture 
holder. Nothing hâs taken placé which the debenture holdérs were not 
bound to ànticipate. ' jugent y. Superyisors, 19 WalI.;(U: S.) 241, .352, 
22 L. Ed. 83. Any purchaser of railroad bonds is chàrgeable with no-, 
tice' of à' statute authorizing -a consolidation of railway companies and 
with the légal results flowing therefrom; among others, the right of 
the Consolidated company to issue: a n'aw. mortgage on the Consolidated 
assets having priority over unseciared idebentures of one of the Con- 
solidated companies. : Tysen: v.<.Wabash R. R. Co; (C, G.) ,15 Fed.. 
763, 765. In the instant case, ithiB'j debenture holder» were bound 
to anticipate, not only that a consolidation or purChase under the 
Wisconsin statute might occur, but -al so that the practiçal coUapse 
of the ivâke. Shôre Company; would probably follov/. If .,thereby the 
hope of spéculative' venture onthe stock market was extinguished, it 
is damnum-absque- injuria. ,• il' ■.■;. •■ 

Two ^rdSults fôUôwed the lawful actiof; the Ijake Shore, Company 
in disposîîig of itsiassets and franchise: First, theimpossibility of any 
dividende period which by the termsJof the offériwas a icondition to 
the ripenin^ of the obligation; and, second^' everj^ share of its capital 
stock had 'been mérgéd in' the. existehcei -of, the purchasing corporation. 
Thè old- stôèk dértificates were held^.by 'thferNarthweStern. Compan))-, 
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but the stock as distiilguislied from the certificates had been absorbed 
and had reappeared upon the stock market as shares in the North- 
western Company.: Every dollar of its assets was thus represented, 
every share of stock reincorporated, and nothing of value remained to 
support a further issue of Lake Shore stock. This state of facts con- 
stituted a complète légal impediment to performance. This condition 
had existed for more.'than a year before the deed was executed (August 
13, 1893), whereby thé Northwestern Company assumed the "debts, 
liabilities, and obligations" of its-graiitor.' The former ofEcers of the 
Company conducted the railway untii September 1, 1893 ; but it was 
a railway with only one stockholder, and pending the transition peri- 
od no new Lake Shore stock could hâve been issued. It required only 
a formai transf er of tangible assets, supported by a nominal consid- 
ération, to make the public record correspond with the stock books. 
Rosenkrans v. La Fayette Ry. (C. C.) 18 Fed. 513-516. 

Undef the reasoning of the cases cited, the option contract perish- 
ed by opération of law; before the Northwestern Company actually 
took over the managfement: Laying aside technical considérations, 
it must be apparent that ail hope of spéculative venture under the 
option ' was extinguished when the stock ceased to repfesent any 
value and had' been withdrawn from the market; the stock certifi- 
cates being stored away as a mémento of a defunct enterprise. 

Much ingenuity has been shown by counsel in construing the 
legend oî the rubber statnp impressed on each certificate:' "Cancel- 
ed, the property of the Chicago & Northwestern Railway Company." 
In my jùdgment it should be read as an epitaph which indicated who 
had lawful custody of the remains. The démise having taken place 
in 1893, ail efforts at resuscitaition in 1906 must prove unavailing. 

It is nevertheless insisted in argument that the Northwestern 
Company has rendered performance impossible and therefore must 
respond. This point is not well taken, as no fraud or déception is 
charged. Cooley on Torts, 497 ; Boyson v. Thorn, 98 Cal. 578, 33 
Pac. 492, SIX. R. A. 233; McCann v. Wolff. 28 Mo. App. 44?; 
Walker v. Cronin, 107 Mass.. 555; Angle v. C, M. & S. P. Ry., 151 
U. S. 1-14, 14 Sup. Ct. 240, 38 L- Ed. 55. 

Let us. now concédé, fbr the pûrposes of argument, that the option 
contract survived thé collapsé of the Lake Shore Company ^and 
was duly assumed by the Northwestern Company as a continuing 
obligation; and, further, that performance was rendered, impossible 
by the voluntary acts of both railroad companies. The bréach al- 
leged was in 1906, and copsisted in refusai to deliver common stock 
of the Lake Shore Company, the only.thing that the plaintiffs could 
rightfully demand by the terms of the contract. We hâve already 
seen, that in assuming the contract the Northwestern Company is 
not otherwise dbligatéd than was the original promisor, namely, 
to furnish ten shares of Lake Shore common in exchange for one 
of those convertible bonds. What would be the measure of dam- 
..ages in suçh case? , Ordinarily, it would be predicated upon the value 
of Lake Shore stock at ,the tinie of the breach. There is no spé- 
cifie évidence on this point. In the nature of the case there would be 
no ■ substantial, damage^, unleas ten shares of. common stock were 
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then worth more than one of thèse debenturés. There is sufficient évi- 
dence to show that no such claim could be made for the Lake Shore 
stock, so that this cause of action breaks down, unless plaintifïs 
hâve shown themselves entitled to stock of the Northwestern Com- 
pany whose market value would furnish a basis oî recovery. 

Now, to simphfy this proposition: Suppose plaintifïs, pursuant 
to their demand, had obtained their quota of the stock of the Lake 
Shore Company. Upon what principle rests the supposed liability of 
the Northwestern Company to exchange its own stock therefor in 
1906? No such contract is in proof. It is, however, assumed that 
the proposition made by the Northwestern Company in 1892 to ex- 
change its own stock for the Lake Shore stock on the basis of four 
to five was still open and available. Such conclusion is untenable: 

First. Because it appears by the évidence that the proposition so 
made by the Northwestern Company in 1893 was extended to the 
stockholders of the Lake Shore Company and to none others. The 
holders of convertible bonds were not stockholders. They were cred- 
itors. They had neither a légal nor équitable interest in the stock. 
Pratt V. American Bell Téléphone Co., 141 Mass. 225, 230, 5 N. E. 
307, 55 Am. Rep. 465. It is well settled that any such proposition 
can be accepted only by the class of persons to whomr^it is expressly 
made. Indianapolis Ry. v. Miller, 71 111. 463. 

Second. The proposai was expressly limited as to time. The prop- 
osition in question was comniunicated through the instrumentality 
of certain brokers in New York City to the stockholders, and by its 
terms expressly expired on the Ist day of February, 1892. In Schor- 
■estene v. Iselin, 69 Hun, 250, 23 N. Y. Supp. 557, a similar proposi- 
tion was made to stockholders of a railway that had been purchased 
on foreclosure sale by Iselin. Action was brought for damages for 
failure to exchange stock of plaintiff after the date fixed in the prop- 
osition. It was held that no action accrued unless by virtue of a pré- 
cise acceptance of the offer within the time limited. The same strict- 
ness is observed as to the time. limited in the offer. Eliason v. Hen- 
shaw, 4 Wheat. (U. S.) 225, 4 L. Ed. 556; Cummings v. Realty Co., 
86 Wis. 384, 57 N. W. 43. T^here is no authority, précèdent, or 
principle by which the time can be extended without the con.sent 
of the party making the offer. Potts v. Whitehead, 20 N. J. Eq. 
55, 59. The relative value of the shares of the two railway com- 
panies must hâve been arrived at in 1892, by carefully balancing 
the considérations affecting values as they then existed. It would 
be highly unreasonable, even if the court had the power, to hôld 
the Northwestern Company irrevocably bound for 14 years by its 
valuation in 1892. It is a matter of common knowledge that the 
fluctuations in railway stocks might in a few days render the former 
valuations inéquitable and unreasonable. Tagart v. Railway Co., 29 
Md. 569. 

There was no contract obligation on the part of the Northwestern 
Railway Company to purchase Lake Shore stock in 1906 upon anv 
basis, and the court is powerless to supply such obligation. As we 
bave seen, there is no évidence which furnishes a cause of action 
in tort. Eor thèse reasons the plaintiff cannot recover in this action. 

Suitable findings may be prepared in accordance with this opinion. 
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THE HENRY O. BARRETT. 
THE JAMES McCAULLEY et al. 
(Circuit Court of Appeals, Third Circuit. May 8, 1!)08.) 
No. 21. 

1. Collision — Conflicting Evidence — Proper Manning of A^'essel. 

Wliere tliere Is a conflict of testimony as to wlietlier one or tlie other of 
two vessels brought about a collision by négligent navigation, it is proper 
to consider the manner in whicb eacb was manned at the time. 

2. Same— Tow AND Anchobed Dbedge— Négligence of Tug. 

A heavily laden schooner being towed down tbe Delaware river at 
night on a bawser 80 fathoms long came into collision with a dredge en- 
gagea in dredging the new channel, and anchored between tbat and the 
old channel. The dredge was properly lighted, indicating that vessels 
should pass to the eastvi-ard through the old channel. There was a direct 
conflict of évidence as to whether the tug or tow was iu fault; the tug 
clainiing that she lîept a course directly toward the dredge untll within 
a mile, and then sheered to the eastward, and the schooner, failing to fol- 
low, gave hef three several signais with her whistle, each time taklng a 
course more to the eastward, until she was headed directly toward the 
New Jersey shore. The schooner claimed that the tug was on a course 
to the westward of the dredge until the schooner was within 700 or 800 
feet, wihen she sheered directly across the channel and signaled, and that 
the schooner at once starboarded her wheel, but was unable to turn in 
the short distance. Held that, taking into considération that the schooner 
was fully manned by experienced and compétent seamen ail of whom were 
fresh at the time, with a lookout, and that the navigation of the tug was, 
or at least had been up to immediately before the collision, in charge of 
an unlieensed declc hand, and that she had no lookout, the story of the 
schooner was the more probable, and, as it was corroborated to some ex- 
tent by the watchman on the dredge, the tug would be held solely in fault. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Théodore M. Etting for American Dredging Company. 

Edward F. Pugh and Edward S. Dodge, for schooner Henry D. 
Barrett. 

F. C. Adler and John F. Lewis, for tug James McCaulley. 

Before DALLAS, GRAY, and BUFFLXGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. On April 2, 1903, the schooner 
Henry O. Barrett, while being towed down the Delaware river by the 
tug James McCaulley, collided with and injured the anchored dredge 
Columbia. Thereupon the Columbia libeled the schooner. The schoon- 
er under the fifty-ninth rule petitioned to bring in the tug, and filed a 
libel against the tug and dredge. From both decrees, the Barrett ap- 
pealed. 

That schooner, en route from Philadelphia to Boston, carrying 3,800 
tons of coal and drawing 34 feet, was being towed down the Delaware 
by the tug on an 80-fatbom hawser. The time of the collision was 
shortly after 4 a. m. The night was dark, but lights were plainly vis- 
ible. The tide was failing ; it being about one-third ebb. The dredge 
was anchored at a point knovi^n as "Dan Baker shoals," where she had 
161 P.— 31 
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been dredging a new channel. This new channel was almost, but not 
wholly, completed, and the dredge anchored on its eastern, and the old 
channel's western, side, and displayed a white anchor light and four 
red danger lights, in accordance with the régulations of December 4, 
1905, prescribed by the Secretary of War for the Delaware river, as 
follows : 

"(2) Vessels using the channel shall pass the drcdges on the side deslgnated 
from the dredge by the signais prescribed in paragi-aph 7 of thèse régulations." 
"(7) Dredges shall display by night one white Ught on a staff In the mlddle or" 
the dredge and at least thlrty (30) feet above the water, to serve as the rég- 
ulation anchor llght, and four (4) red lights suspended in a vertical Une from 
the oûter end of the horizontal spar used by day for the suspension of the black 
bail, the lights to be set on the side of the dredge on which it is desired ap- 
proaching vessels shall pass." 

The dredge displayed another white light forward, bttt the District 
Court found, and we concur in that view, such light misled no one, 
and did not contribute to the accident. We also find the dredge rightly 
selected the old or eastern channel as the proper one for approaching 
vessels, and correctly marked that route by four vertical red lights. Be- 
ing anchored properly, lighted, and without fault, the burden is on a 
striking vessel to exculpate itself. Consequently the controversy in 
this case has narrowed to one between the tug and her tow. The tug's 
explanation of the accident is that, seeing the hghts of the dredge some 
two miles away, she bore down on them until within a mile distant, 
when she veered to pass to the eastward; that the schooner failed to 
follow her, whereupon she blew to her; that the schooner still failed 
to follow, whereupon the tug steered more to the east and blew again ; 
that the schooner still failed to follow, whereupon the tug blew again 
a second and a third time, sheering off each time more to the east, 
whereupon the tug sheered oflf at practically right angles and blew 
again, iDut the schooner failed to respond, went straight ahead, and 
struck the dredge. The story of the schooner is that the tug headed 
silightly to the westward of the dredge lights until the schooner was 
about 700 or 800 feet distant from the dredge, when the tug took a 
sharp sheer to the eastward ; that the schooner at once did everything 
possible to follow, starboarded her wheel, foUowed at once by hard 
astarboard ; that the first whistle from the tug was when she was mak- 
■ ing this sheer ; that, owing to the shortness of time and distance, the 
schooner was able to sheer but a little to the east, and struck the dredge 
through the fault of the tug. There is the usual conflict of testimony, 
and the ascertainment of the truth Hes in a due regard, not only to the 
proofs, but to ail the surrounding facts and circumstances. 

The gist of this case lies in this : Whether the tug began her man- 
euver to the eastward soon enough, and whether the schooner failed 
to follow her. Now, the mistake of the tug in beginning her sheer, if 
mistake is shown, was one of misjudgment, while that of the schooner 
in failing to heed her warnings and follow was one of gross neglect. 
The question, therefore, is: Does the case- point to a mistaken judg- 
ment of the tug or a gross disregard of duty by the schooner? In 
view of this the manning of the two crafts becomes important, for a 
due regard by a vessel in placing enough and capable men in the place 
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of duty raises a presumption of vigilance and care in performance, 
while an insufficient or incompétent manning siiows a disregard or in- 
différence to those factors on whicii the safety of vessels dépends, 
Tlius in The Charles L. Jeffrey, 55 Fed. 686, 5 C. C. A. 247, it was 
said : 

"Everything about this vessel inclicatos a reasonable degree of vigilance ; so 
that the probability tbat she complied with lier duty under the law is prima 
taeie established." 

Now, in this case the schooner was fully manned. She was in charge 
of her mate who carried a master's Hcense for ail océans, and whose 
oversight of the vessel was unhampered by other duties. She had as 
lookout a seaman of 11 years' expérience. The wheel was in charge 
of a seaman of 10 years' expérience. In addition to thèse, an extra sea- 
man was on watch, who was not assigned to any particular duty. In 
view of the présence of thèse men, of the fact they were ail fresh on 
watch, it does not seem probable that each of them would hâve lost 
sight for five minutes of the tug's lights sheering to the eastward, and 
hâve also ignored three sets of whistle warnings from her. To make 
this more probable, it is contended by the tug the schooner mistook 
the lights on the dredge for those of the tug. This theory of confusion 
of lights is based on the alleged admission of one man, the mate, but we 
think such confusion highly improbable, if not, indeed, impossible. The 
proof is that to the eastward of the white anchor light of the dredge 
were the four vertical red lights, so unusual a display in position and 
number that experienced seamen on the schooner admit that, other than 
indicating danger, they did not know what they meant. It is conceded 
by ail hands the night was such that lights were plainly visible. Tak- 
ing the dredge's lights for those of the tug would therefore involve the 
extraordinary fact that the tug had suddenly displayed four red vertical 
Hghts. Whatever credence might at first thought be given to the con- 
tention that the anchor light of the dredge might hâve been confounded 
with the towing light of the tug, it would seem clear that the présence 
of thèse four vertical red lights alongside would at once show those 
on the schooner that the cluster of différent colored lights on the dredge 
were not those of the tug. But a study of the proofs satisfîes us that 
the contention is not even supported by the weight of the proofs. The 
captain of the tug was asked : "How do you account for the collision, 
Captain?" and replied, "Why, they in charge of the schooner took the 
machine's lights for the tug's. There is no other way that I see." He 
was then asked: "Is that what the mate of the schooner told you he 
did?" and said: "That is what the mate of the schooner told Mr. 
Herron, that he had mistaken the dredge's lights for the tug's Hghts." 
This was followed by the testimony of Hornung, a deck hand on the 
tug, who says he heard the talk between the schooner's captain and 
Herron just after the colHsion : 

"Well, Capt HejTon asked tbe captain of tlie schooner, 'What the trouble 
was, what was the matter, couldn't you see our liglits?' and the captain says, 
'I don't know nothing about it.' He says: 'I was below, but my mate w.ns 
on watch' — and he referred to the mate, and the mate says — He didn't say 
anything. he meandered around, and he said: 'Yes: I took tlio macliiue's lights 
for the towboat's lights.' That is ail the mate of the schooner says." 
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Herron says: 

"I asked him [the mate] what he was trying to do. The mate of the 
schooner said he mistook the lights of the dredge for the tow's lights." 

This alleged conversation was utterly denied by the captain and 
the mate, both of whom, as well as Smith, the lookout, Jorgansen, 
the wheelman, and Smith, the extra seaman, ail testify they saw both 
the hghts of the tug and the ckister of red and white lights on the 
dredge. Moreover, it is not without much significance that tliis 
alleged confusion of lights by the schooner was neither averred by 
the dredge in its libel, though Herron was connected with that Com- 
pany, or by the tug, though the witness Collins was its master. 
Had thèse witnesses then understood the mate of the schooner to 
hâve made such a statement in the présence of her captain, a state- 
ment which the tug captain says is the only explanation of the ac- 
cident, it would naturally hâve been chargea against the schooner 
in the pleadings. Its absence corroborâtes the testimony of the 
schooner's witnesses, not only that no such conversation took place, 
but that the clustered red and white lights on the dredge were seen 
by the schooner's lookout, and were not confounded with the white 
lights of the tug. The fact, then, being that the schooner did not 
mistake the lights but was following the light on the tug, and the 
testimony of five men on the schooner being that, as soon as the 
tug changed her course, the schooner's wheel was at once put to 
starboard, the case résolves itself into the question, at what point 
did the tug sheer to the eastward? She says a mile away. The 
schooner says about 700 or 800 feet. The tug says she whistled at 
intervais during a graduai and greater séries of sheers. The schoon- 
er says the whistling was when the tug was making her fîrst and only 
sheer. At this point the manning of the tug becomes an élément. 
Now, in fact, the tug had no lookout, and the wheelsman, whom 
there is évidence tending to show was standing the mate's watch, 
was an unlicensed deck hand. It is urged the absence of a lookout 
is not material, because in point of fact the deck hand, who was at 
the wheel, saw the dredge's Hghts in ample time; and that the lat- 
ter was an unlicensed man is immaterial because the captain him- 
self was on watch, and directing the movement of the tug. But 
it will be observed it is by no means certain that the captain of the 
tug, and not the deck hand, was in charge of the watch. The master 
of the schooner proved the déclaration of the tug captain that he 
had just come on deck. He says that, just after the collision, the 
tug came up to the schooner, and, being asked about the collision, 
"I said that I had just come on deck a minute before we struck the 
dredge, and the captain of the tug says that he had just come on 
deck too" — a statement which the captain of the tug did not deny 
when he came on the stand. Of course, if the testimony elsewhere 
of the tug's captain is true — that he was in charge — the fact that an 
unlicensed man was at the wheel is of no spécial significance, but 
the assumption of responsibility by the captain, while seemingly 
disengenuous, is in reality self-exculpatory, for it tends to relieve 
him from a blameworthy course, which up to that time he had been 
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pursuing that night of having the mate's watch in charge of an un- 
licensed man. This practice of an unlicensed watch which the cap- 
tain had been pursuing that night and for a month past was in viola- 
tion of Rev. St. § 4438 (U. S. Comp. St. 1901, p. 3034), and évi- 
dences not only his disregard of due safeguards, but also the ne- 
cessity of self-exculpatory proof on his part. "The failure to com- 
ply with statutory requirements and régulations has frequently re- 
ceived the severest condemnation of the courts, and, when such an 
omission is clearly established, the presumption is that it did con- 
tribute to the collision, unless the contrary is obviously apparent, 
and this presumption attends every fault connected with the oc- 
currence, and a further obligation is imposed to show, not only that 
it probably did not so contribute, but that it could not hâve donc so," 
The Eagle Wing (D. C.) 135 Fed. 833. This self-exculpatory év- 
idence is therefore to be closely scrutinized. for, as was well said bv 
Judge Butler of this circuit in The John H. May (D. C.) 52 Fed. 882 : 

"Thèse witnesses are interested. Swearing to exeulpate theinselves. I 
hâve yet to meet with an instance of collision where witnesses from the vessel 
in fault did not testify to a faithful diseharge of their duties, and to the fault- 
lessness of their vessel." 

And, in any view, the lack of mate and lookout on this tug shows 
such a disregard of those légal requirements conducive to safety that a 
corresponding lack of that alert vigilance which a tug controlling 
the movement of a tow is bound to exercise is a not unlikely sé- 
quence. The schooner was of deep draught, was moving with the 
tide, was liable to be towed into shallower water, and the answer to 
her helm might be eccentric. The évidence of the wheelman does 
not show that thèse factors of uncertainty had due regard by him 
in determining the start of the tug's sheer. Now, the évidence of 
the witnesses on both sides shows that a point from a quarter to a 
half mile from the dredge was a proper distance to begin such sheer. 
That the captain and mate, without any reason for this departure 
from the usual course of pilots, agrée the tug began its sheer a mile 
away, rather indicates they are proving too much ; and it will be ob- 
served that, if such is the case, it is incredible that in the mile and 
from six to ten minutes which elapsed before the collision they were 
not able to make those on the schooner steer to the eastward of 
the dredge, for it will be observed that, on the tug's own conten- 
tion that the schooner did not starboard her helm until just before 
the collision, even that short a time was sufficient for her to avoid 
a head-on blow. But the évidence satisfies us that the tug delayed 
her sheer too long. The schooner's witnesses prove the tug was 
heading slightly to the west of the dredge when she took a sudden 
sheer to the eastward, that the schooner tried to follow, and it was 
on this sheer the tug's whistle was fîrst blown. Martin, the watch- 
man of the dredge, was amidships when he first heard the tug whistle. 
He heard her blow twice, looked up, and she was then abreast the 
dredge with her stern pointed towards her. Martin at once blew 
the dredge's whistle and sang out. Now, if the tug's story is cor- 
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rect, that she had blown her whistle several times before, there is 
no reason why the attention of the dredge's watchman was not 
sooner attracted. That it was not is conceded by the dredge's an- 
swer, viz. : 

"When the tug was first slghted by the di-edge she was to the eastward of 
the dredge and clear of her; the schooner was astern of the dredge. The 
course of the two vessels was at right angles to each other. ïhe respondent's 
servants heard the tug's whistle to her tow and the respondent's vessel llke- 
wlse whistled in order to call the sehooner's attention to the whereabouts of 
the dredge." 

Martin's testimony strongly corroborâtes the sehooner's men, who 
fix the first whistle as made on the tug's sheer wheii she was at right 
angles to the dredge. Thus Stuart, the sehooner's mate, says: 

"Q. Did you hear any whlstles by the tugboat? 

"A. I did, sir. 

"Q. One whistle or several blasts? 

"A. Several short blasts, toots. 

"Q. TIow mauy sets of blasts did you hear? 

"A. I could only distinguish one. sir. 

"Q. When was that? 

"A, Just before the collision. 

"Q. Well, when was it with respect to the time you gave the order hard 
to starboard? 

"A. It was almost at the same time, sir. * « * 

"Q. PIow many sets of blasts did you hear from the dredge? 

"A. One. * * * 

"Q. And at the time you heard that set from the dredge the tugboat was 
well ofC to the eastward, was she? 

"A. Yes, sir. 

"Q. On your port bow? 

"A. Yes, sir ; on our port bow." 

Smith, thé sehooner's lookout, says: 

"Q. Did you hear any whistles from the tugboat? 
"A. Yes, sir. 

"Q. Were they before or aftcr the mate gave the order hard to starboard? 
"A. They were just about the same time as he gave the order, just about 
when he sang out. 

"Q. IIow many blasts were there, if you reniember? 

"A. I can't say, sir. 

"Q. You dou't kiiow liow many toots? 

"A. No, sir. 

"Q. Well, were there one set of blasts or more? 

"A. One. 

"Q. Did you hear any whistles from the dredge? 

"A. Yes. sir. 

"Q. When was that? 

"A. Just when we struclc the dredge." 

The account of Jorgansen, the wheelman, is : 

"Q. Then you had starboarded your wheel before the mate gave the order 
to starboard? 

"A. Yos, sir. 

"Q. Did the mate give you any other order aftcr the order to starboard? 

"A. No, sir ; he didn't give me any other order before the tug blew her 
whistles ; at least, it was the same tinie when the tug blew." 
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Cullendar, the steward, said : 

"Q. Did you hear any wliistles blown by the dredge on the morning of this 
collision? 

"A. Yes, sir. 

"Q. How many times did the dredge whistle? 

"A. I only lieard It once. 

"Q. IIow many tlmes did you hear whistles troni the tugboat? 

"A. Once. 

"Q. How soon after the tugboat blew her whistle did you hear the dredge 
whist] e? 

"A. Very shortly." 

The testimony of the schooner's captain who came on deck just be- 
fore the collision was : 

"Q. Captain, you said you heard whistles froui the McCaulleyî 

"A. I heard a whistle as I came out. 

"Q. Did you hear whistles more than once? 

"A. 1 think I did. 

"Q. How many times? 

"A. I would not be sure wliether I did or not. I think I heard some from 
the tug and some from the dredge ; but I could not distinguisli them apart. 

"Q. How many times did you hear whistles blowu before you came out on 
deck? 

"A. I think once or twiee. 

"Q. What kind of whistles were they? 

"A. Kind of short toots. 

"Q. Are they what is generally known among senfaring people as 'attention 
whistles'? 

"A. They are just what little tugboats use just vvhen they are going across 
tlie bow. They give whistles to get out of the way. 

"Q. How many blasts are blown in succession? 

"A. Two or three, 

"Q. They are what are generally known among seafariiig people as short 
whistles? 

"A. Yes, sir. 

"Q. As I understand, you can't say now whether you heard those whistles 
once or twiee? 

"A. No, sir ; I do not know whether I heard several sliort blasts once or 
twiee. 

"Q. That is before you got on deck? 

"A. Tes. sir. 

"Q. AVhat is your best recolleetion whether you heard them once or twiee? 

"A. I said that I heard them once or twiee. I heard some toots, and that is 
ail I can say about it. Whether they were two sets I don't remember. 

"Q. How long were they apart? 

"A. Just 'toot,' 'toot,' like that. 

"Q. How long were the différent sets of toots apart? 

"A- I could not say, as I can't swear that 1 heard more than one. Every- 
thing happened so quick that it ail seemed to happen right together." 

Now, this testimony, as we said, is corroborated by that of Martin, 
its watchman, who was called by the dredge; 

"My attention was drawn to the whistle of this boat McCaullej', the tugboat. 
"Q. Where was she when she whistled? 

"A. She was about abreast of the machine to the eastward. 
"Q. How far to the enstward do you think she «as, and how far? 
"A. 200 or 300 feet ])robably. 

"Q. Was she presenting her side to you or steru? 

"A. The stern to the dredge, heading toward Jersey; to the eastward, I 
suppose you would term that. 
"Q. Whei'e was the schoonerî 
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"A. The sehooner was astern of the dredge bearing down on the dredge, 
showing both side lights. 

"Q. What did you do? 

"A. I commenced to blow whlstles, to blow the dredge's whistles to draw 
their attention ; and also hollowed. * * * 

"Q. What was it attracted your attention to the tugboat? 

"A. I heard the wbistle blowing. 

"Q. What position was she from you — about opposite your steru to the east- 
ward? 

"A. Yes, I Judge so, heading for the Jersey shore to tlie eastvvard. * * * 

"Q. And nothing attracted your attention until you saw the tug sharp oCC 
to the eastward? 

"A. No, sir ; that drew my attention, hearing those whistles. I linew there 
was something approaching." 

Now, while the tug's witnesses place the whistles away back on the 
course, the testimony of Martin is in accord wtih those on the sehooner, 
that the tug whistled first when she was making the sharp sheer to 
the east and when she was abreast the dredge. We are satisfied that 
the tug, instead of beginning the sheer a mile away, began it when it 
was too late for the sehooner to avoid the dredge, and that, after she 
began the maneuver, the sehooner did ail in her power to foUow her. 
Her duty was to follow the tug, and, having done ail in her power to 
do so, she fulfilled her duty. 

After a careful examination of ail the testimony, we are clear in 
the opinion that the cause of this collision was the improper delay 
of the tug in starting to sheer to the east of the dredge. The decrees 
of the court below must therefore be reversed, and the case remanded, 
with directions to dismiss the libel filed by the dredge against the 
sehooner, and to enter a decree in favor of the dredge against the 
tug, and in favor of the sehooner on the schooner's libel, one-half of 
ail the schooner's costs to be taxed on each bill. 



NORTinVESTERN NAT. LIFE INS. CO. OF MINNEAPOLIS, MINN., v. 

GRAY. 

GRAY V. NORTHWESTERN NAT. LIFE INS. CO. OF MINNEAPOLIS, 

MINN. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1908.) 
Nos. 2,662, 2,672. 

1. Insurance— Reinsueanoe by Life Company— Rio hts of Policy ITolder. 

A contract of reinsurance between two life insuranee companles, by 
which one transfers ail of Its assets to the other and ceases business, 
thus disabling itself from performing its executory contracts witli its 
policy holders, while the other assumes such contracts on terms agreed 
upon, is not binding upon such policy holders, in whose favor a right of 
action at once arises against their own company for breach of contract. 
Such a policy holder is, however, put to bis élection, and if he accepts 
the reinsurance offered he Is bound by the terms o£ the contract between 
the two companies. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 28, Insurance, § 1807.] 

2. Sajie— Election— AccEPTANOE of Policy from Reinsuring Company. 

Défendant, a life insuranee company on the fixed premium plan, took 
over the assets of an assessment company under a contract by which. 
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it assumed ail the liabilities of the other company, but subject to the 
provisions of Its own articles of incorporation and by-laws, as they tben 
existed or as they might thereafter be amended. It thereupon amended 
Its by-laws, as affecting policies or certificates assumed, by providing 
that "tbe premium to be paid thereon by the insured shall be the single 
premium aceording to the life expectancy or single premium rate table 
adopted by the company at the attalned âge of the insured at the time 
of issuing or assuming such policy, » * « whlch single premium may 
be paid in any installments agreed upon or fixed by the board of direct- 
ors. * * * Any excess thereof [interest], being in payment and ex- 
tinguishment of the principal amount of said lien, and in the event of 
the death of the Insured occurring at any time before a sum equal to 
the single premium as aforesaid, with 4% per cent, interest per anrium 
in advance from the date of such assumption, shall be paid in cash to 
this company, there shall be reserved from the face of such certiflcate or 
policy, and charged as a lien thereon, a sum equal to the unpaid portion 
of such single premium and interest." Plaintiff was the holder of a 
certiflcate of the reinsured company, and received from défendant a 
notice of the reinsurance, a copy of such by-law, and a new policy, with 
a statement of the amount of the lien thereon, and giving him the option 
to pay the same in cash or to pay certain bimonthly installments, vvhieh, 
however, were less than the accumulating interest, so that, although the 
installments were paid, the lien constantly increased, and the value of 
the policy diminished. Plaintiff paid such installments until the maturity 
of his policy. Ileld, that he must be presumed to hâve kuown bis légal 
rights, and that by accepting the policy and malving the payments there- 
under he became bound by its terms. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action at law, instituted by Gray against the Insurance com- 
pany, to recover on a matured certiflcate of memborship for .$4,000 originally 
(in 1883) issued to him by the Xoi-thwesteru Mntual Relief Association of 
Svisconsin. The Wisconsin company did business on the assessmeut plan, 
whereby on the death of a member an assessment vi'as made upou surviving 
members to raise a fund to pay the beneflciary of the deceased member. In 
:1890 it availed itself of the provisions of the act of the Législature of Wis- 
consin (chapter 270, p. 460, Laws 1899), changed its name to the Northwestern 
National Life Insurance Company, and reorganized so as to do business on 
the stipulated premium plan, whereby premiums are payable not as a resuit 
of assessments on the happening of the death of a member, but in certain 
sums at fixed periods. In 1901 the défendant company was incorporated 
under the provisions of chapter 178, p. 2.?.5, of the Laws of Minnesota of 1901, to 
do business on the stipulated premium plan, with power to assume and reinsure 
the risks and members of other companies and to make by-laws and amendments 
not inconsistent with the Constitution and laws of the state. On August 29, 
1901, défendant entered into a contract with the Wisconsin company by virtue 
of which it took over ail the assets of that company and reinsured its risks. 
The contract after providing for the assumption of obligations of the Wis- 
consin company contained the following: "And the assuming of each policy 
or certiflcate by the party of the flrst part [Minnesota company] is expressly 
subject to the provisions of the articles of incorporation and by-laws of the 
party of the flrst part as the same now exist, or as they may hereafter be 
amended, * * * ail whereof constitute and form a part of each certiflcate 
and policy hereby assumed." It also contained the following stipulation: 
"And said party of the flrst part agrées that ail moneys and property received 
by It, and now constituting or representing the mortuary funds of the party 
of the second part [the Wisconsin company], and ail moneys hereafter col- 
lected by it from members of the party of the second part for mortuary pur- 
poses, w^hich under their présent contracts are applicable to and should bc 
eet aside for a mortuary fund, will be by said party of the flrst part segre- 
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gated, set aside, and used for and applied to the payaient of the new valid 
and existlng death, disability, or maturlng clalms of the party of the second 
part and expenses Incurred until the same shall hâve been pald, settled, or 
discharged in full." The resuit was that 1,310 members of the Wisconsin 
Company, iuclading Gray, accepted re-insurance by the Minnesota company. 
Of that number 74 held assessinent certiflcates similar to Gray's certificate, 
and 1,228 had origiually held assessment certiflcates, but had surrendered 
them to the Wisconsin company and accepted in lieu thereof stipulated pre- 
mium poJicies after its reorganization in 1899. 

By way of inaugurating its business the défendant company on August 
28, 1901, adopted a by-law known as section 6 of article 10, whicli ia as fol- 
lo\ys: "In ail cases" where the policy or certificate of another company is 
assumed "the premium to be paid thereon by the insured shall be tho single 
premium according to the life expectancy or single premium rate table adopted 
by the company at the attained âge of the insured at the time of issuing or 
assuming such policy, certificate, or contract by this company, wliich single 
premium niay be paid iu any Installments agreed upon or flxed by the board 
of directors. * * * Any excess thereof [interest] being in payment and in 
extinguishiiieut of the principal amount of said lien, and in the event of 
death of the insured occurring at any time before a sum equal to the shigle 
premium as aforesaid, with four and one-half per cent. Interest per annum 
in advance, from the date of such contract or sucli assumption, sliall hâve been 
paid in cash to this company there shall be reserved from the face of such 
certificate or policy and charged as a lien thereon a sum equal to the uiipaid 
portion of such single premium aud interest, aud payment of a smii e<|ual 
to the face of the policy, less the amount of said lien and interest, plnill be 
payment in full of elaim under said policy and the full measure of liability 
of the company thereunder." 

On September 2, 1901, the président of the défendant conspauy issued a 
circular letter, advisiug the members of the reinsured company of the as- 
sumption by his company of the policies or certiflcates of Insurance previously 
issued by the reinsured company to them. That letter contaiued tlie follow- 
iug statement: "Under the provisions of this contract the Northwestern Na- 
tional Life Insurance Company, of Minneapolis, Minn., assumes your policy 
or certiflcate of Insurance sub.iect to Its tenus and provisions in ail respects, 
thereby constituting you a member of this company, sub,ieet to its articles 
of incorporation, by-laws, and the laws of the state of Minnesota. « « * 
We hope, therefore, that you will appreciate the desirability of maiiitalning 
your policy or certificate with the Northwestern, and beg to assure you," etc. 
"As soon as possible a proper and appropriate certiflcate of reinsuranee will 
be furnished, to be attached to your policy or certificate, sliowing that the 
same, is continued as the policy of this company." 

On September 3, 1901, the défendant company, by its président and secre- 
tary, executed and delivered to the plaintiff, Gray, the following certificate: 
"This Is to certlfy that the Northwestern National Life Insurance Company, 
of Minneapolis, Minnesota, did upon tlie 29th day of August, 1901, by a con- 
tract of consolidation, reçoive into its membersliip as members and did re- 
insure ail living members of the Northwestern National Life Insurance Com- 
pany, of Madison, Wisconsin, wlio upon said date appeared upon the books 
of said last-nauied company, to be and who actually were members In good 
standing thereof and therein, including policy No. 082 on the life of Robert 
Gray, Schuyler, Neb., subject to their several iiolicies or certificateg issued 
by said company, of Madison, Wisconsin, aûd to the ternis and conditions of 
said contract of reinsuranee; it being expressly stipulated that ail of said 
contracts are to be construed as contracts of the state of Minnesota, and in 
accordance with the laws of said state, and are assumed subject to the by- 
laws and articles of incorporation of the reinsuring company, as they now 
or hereafter may exist, and to the laws of the state of Minnesota, and es- 
pecially to chapter 178 of the Laws of 1901." 

On December 31, 1901, the défendant coinpan5' adopted a resolution, a 
part of which is as follows: "Whereas, this company lias under a certain 
contract of reinsuranee reinsured or assumed the outstanding risks of tlie 
Northwestern National Life Insurance Company, of Madison, Wisconsin, 
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iuoludlng those carried upon their books as post niortem assessment cer- 
tifioates or polieies: Now, therefore, be it resolved that in aecordauce with 
Bectlon six (6) of article (10) of tbe by-laws of this company [partly quoted 
above] premiums payable on account of eacli thousand dollars represented by 
the face of each of said poUcles or certlficates, shall be tbe single premium pro- 
vided by the agent's manual, or premium rate book, of this company for 
polieies issued on tUe life expectancy plan, such single premium being based 
upon the âge of the assured on August 29, 1901 ; that the holder of each such 
pollcy now in force be permltted to pay said single premium in cash at his 
option but that If not paid, and until so paid, payments on account thereof 
may be made in bimonthly installments, payable on the lOth day of Feb- 
ruary, 1902, and bimonthly thereafter, each of which said installments shall 
be as flxed by the following table, said installments being based upon the 
âge of the insured at the date of original issue of tbe pollcy by the said 
Northwestern National Life Insurance Company, of INIadison, or Northwestern 
Relief Association, its prier name." Then follows a table fixing the install- 
ments according to âge at the date of original issue, and in eft'eet seallng or 
commuting ail certiflcates of the old séries issued before January 25, 1890, 
to $3,000 and ail certiflcates issued after 1890 to $4,000. 

On January 2, 1902, a copy of this resolution was sent to plaintiflf, Gray, 
by the défendant company. The letter transmittlng the eame reads as fol- 
lows: "Mlnneapolis, Mlnu., Jan. 2, 1902. Dear Sir: Inclosed herewith we 
hand you copy of a resolution adopted by the board of directors of this com- 
pany at its regular meeting held at Its home office in this city on the 31st 
day of December, 1901. In accordance therewlth your pollcy No. 52,795 Is 
charged wlth a lien of $2,096.94 [this sum was flxed on the assumption that 
the pollcy had been scaled down to $3,000], "the same being the single pre- 
mium referred to and imposed by virtue of said resolution as authorized by 
section six (6) of article ten (10) of the by-laws of the company, copy of which 
by-laws Is also inclosed herewith. The bimonthly premium which you are 
required to pay on February 10, 1902, and every two months thereafter, is 
$14.10, and, if not paid when due your pollcy becomes ipso facto nuU and 
void from date of default In such payment. You hâve the privilège of paying 
full single premium in cash at any time while tbe policy is in force, in which 
event in case of death the policy M'ill be worth to the benefloiary named its full 
face, • * * but, if death occurs before the lien is fuUy paid, the unpaid 
part thereof will be deducted from the face of your pollcy at your death. 
the balance constituting the full measure of the company's liabllity there- 
under. Under the terms of the pollcy as existing heretofore, its value at 
death was Ilmited to the net proceeds of an assessment upon members of the 
company holding polieies of the same kind or class, amountlng to only $414.- 
60 from last assessment Under and by virtue of this resolution said pollQ', 
after deducting the présent amount of the lien, is worth net $003.06. * * *" 

It Is stipulated that the single premium necessary to buy $1,000 of insur- 
ance at the âge of 68, which was Gray's âge at the time of reinsurance, was 
$098.98, and also that Gray paid the défendant company the sum of $14.10 
every two months from and after February 10, 1002, untli May 17, 1906, when 
his certificate matured and became payable. Plaintifif's suit, against the re- 
Insuring company only, is predicated upon the original certificate of member- 
ship in the Wisconsln Company, which matured in 1906, the contract of re- 
insurance made between the AVisconsin company and the défendant company, 
and the certificate Issued by the défendant company to him, and seeks to 
recover the full sum of $4,000 speclfied in the original certificate of member- 
Bhlp. This is on the theory that the scaling of his policy from $4,000 to 
$3,000, and the flxing of a lien for the payment of the single premium, were 
unauthorized and void. Défendant, without conceding any want of authori- 
ty or illegality in scaling down the policy from $4,000 to $3,000, for the 
purposes of this case waives any claim by virtue of that scaling, but contends 
that the lien fixed against the policy of $698.98 for each $1,000 insured was 
proper and légal, and that the amount thereof, wlth Interest, less any amounts 
paid thereon by Gray in the shape of bimonthly payments between the years 
1902 and 1906, when it matured, should be deducted from the face of the 
pollcjr. 
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The court below dlrected a verdict for the plaintiff for $3,157; that Is, 
for $3,000, the face of the policy as scaled, together with interest. Eacli 
party prosecuted a writ of error. 

Frank E. Parkinson (George W. Wertz, on the brief), for plaintiff. 
Ralph W. Breckenridge (Charles J. Greene and Thomas H. Mat- 
ters, on the brief), for défendant. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). Gray 
had a contract, made in 1883, consisting of a certificate of membership 
with the Wisconsin company, whereby he was obligated to pay certain 
assessments which might be made by the company on the occasion 
of the death of his associate members, and to continue doing so until 
the maturity of his certificate. The company on its part obligated 
itself to pay Gray in 1906 80 per cent, of an assessment that might 
be levied and collected upon its members, not exceeding, however, 
$4,000. To say nothing of the reorganization of the Wisconsin com- 
pany in 1899, whereby it abandoned the principle upon which its busi- 
ness had theretofore been conducted, by entering into the reinsuring 
contract with the Minnesota company in 1901 and transferring its as- 
sets to the lattcr company, it thereby disabled itself to perform its 
part of the executory contract with Gray and renounced its obliga- 
tion. A cause of action at once accrued to Gray for breach of the 
contract. Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 
Sup. et. 390, 28 L. Ed. 433 ; Roehm v. Horst, 178 U. S. 1, SO Sup. 
Ct. 780, 44 L. Ed. 953. What his remédies were for the breach need 
not be dwelt upon. Suffice it to say he did not avail himself of any of 
them. However binding and obligatory the contract of reinsurance 
was as between the two Insurance companies, it could not and did not 
obligate any of the original certificate holders of the Wisconsin com- 
pany to accept contracts of reinsurance from the Minnesota company. 
Whether they should do so, or whether they should resort to other 
remédies for securing relief occasioned by the breach of their con- 
tracts, was optional with them. Lovell v. St. Louis Mutual Life Ins. 
Co., supra. 

Gray, on September 2, 1901, shortly after the reinsurance contract 
was executed, was advised by the Minnesota company of its assump- 
tion of his certificate, and the hope was expressed that he would deem 
it désirable to maintain his policy or certificate with the Minnesota 
company. He was also at the same time advised that a certificate of 
reinsurance would soon be issued to him. To thèse announcements he 
made no objection. Soon thereafter the Minnesota company executed 
and delivered to him its own certificate, reciting therein its exécution 
of the reinsurance contract, the fact that Gray was a member in good 
standing in the reinsured company, and obligating itself to reinsure 
him on the terms and conditions of the contract of reinsurance and 
subject to the by-laws and articles of incorporation of the reinsur- 
ing company as they then or thereafter might exist. This certificate, 
also, was received by Gray without objection, and he counts on it in 
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this action, Soon thereafter the Minnesota company adoptée! the reso- 
lution of December 31, 1901, fixing the single premium to be paid by 
holders of assessment certificates, or to be charged as liens against 
their certificates, and also fixing the bimonthly installments to be paid 
thereon by the insured; and finally, on January 2, 1903, the défend- 
ant company notified Gray that the amount of such single premium 
on his certificate was $698.98 for each $1,000, or $3,096.64 on the 
$3,000 certificate as scaled down; and that the amount of bimonthly 
installments to be paid by him on account of that fixed single premium 
was $14.10. To this lie made no objection, but complied with its re- 
quirement, and made the bimonthly payments regularly, beginning 
February 10, 1902, and continuing until May 17, 1906, when his cer- 
tificate matured. His contention now is that the by-law (section 6 
of article 10), and the proceedings taken thereunder, fixing the single 
premium and charging the same as a Hen against his certificate, were 
unauthorized and void. 

A lengthy argument is made in support of this contention, but we 
find it unnecessary to consider its merits. The case is solvable on 
simpler grounds. No advantage appears to hâve been taken of Gray 
by any one. Notwithstanding the reinsuring company had no power 
to do new business on the assessment plan, it seems to bave made pro- 
vision by which the rights of members of the reinsured company, who 
continued to hold assessment certificates, should be respected, if they 
concluded not to accept new certificates. It provided, in substance, 
that ail money received by the reinsuring company, constituting the 
mortuary fund of the reinsured company, and ail money thereafter to 
be collected from members of the old company for account of such a 
fund, should be set aside and used to pay deatlï, disability, or maturing 
claims, until they should be ail paid, settled, or discharged in fuU; 
but with a view of bringing about a novation of the old contracts, 
which obviously was the gênerai purpose of the reinsuring contract, it 
devised a scheme for doing it. Few assessment certificates only of 
those which had originally been issued by the old company had not 
been converted into stipulated premium policies before the reinsuring 
contract was made. To secure an adjustment of them to the new 
business methods of the reinsuring company it devised a scheme pro- 
viding for a fixed premium for the entire term of the certificate and 
payment of the same in cash by bimonthly installments, or to make 
the payment thereof a charge against the policy at its maturity, and 
submitted this scheme as a proposition to the members of the rein- 
sured company for their considération, acceptance, or rejection. With- 
out hésitation, so far as this record discloses, and presumably with full 
knowledge of the provision made for him in the event he concluded 
not to accept the proposition, and with like full knowledge of the rem- 
édies available to him for the breach of his contract, Gray elected to 
accept and did accept the terms ofïered to him by the new company. 
He entered upon the performance and continued in the performance 
of the terms agreed upon for a period of 41/2 years, until his certificate 
matured. This amounted to a novation, a new contract voluntarily 
entered into by Gray, and he cannot now repudiate it. His élection 
was final and conclusive. Iversen v. Minnesota Mut. Life Ins. Co. 
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(C. C.) 137 Fed. 268; Suprême Council A. L. H. v. Lippincott, 134 
Fed. 824, 67 C. C. A. 650, 69 L. R. A. 803 ; Davitt v. National Life 
Ass'n, 36 App. Div. 633, 56 N. Y. Supp. 839. 

We hâve carefully examined and considered the case of Smith v. 
Northwestern Nat. Life Ins. Co. of Minneapolis, Minn., 123 Wis. 
586, 102 N. W. 57, in which the reinsuring contract involved in this 
case was considered by the Suprême Court of Wisconsin, but it affords 
us no aid. The proof must hâve been différent from tliat before us. 
The court there said: 

"In tliis instance the consolidation agreement expressly assumes ail the 
liabillties of the Madison company, subject only to the articles ana by-laws 
of the défendant; but no such articles or by-laws were offered in évidence, 
except a statute of Minnesota which, perhaps, enters Into them, and which 
provides that in case of consolidation the new company shall be liable for 
the payment of ail obligations of the Consolidated conipanles. Hence there 
is no proof to limit the complète assumption by défendant of the Madison 
company's liabllity to plaintiff. Any such question is, however, foreclosed 
by the finding of fa et that such assumption was made, since défendant re- 
served, no exception thereto." 

With such a record the conclusion in that case was inévitable. 

Gray originally had a certificate of membership in the old as- 
sessment company, depending for its value upon changeable and un- 
certain facts. An assessnient company, unlike an old line company, 
organized on the stipulated premium plan, does not agrée to pay a 
definite sum on the occasion of the death of a member or maturity of 
his certificate, but only to make an assessment of a certain amount up- 
on ail the members and to pay the beneficiary a certain percentage 
of that aggregate sum. As membership diminishes necessarily the 
amount to be realized by an assessment diminishes accordingly, and 
the cost of insurance secured increases correspondingly. With the 
loss of members in the old Wisconsin company, occasioned by the 
abandonment of its assessment feature and adoption of the old line 
stipulated premium feature, Gray's certificate became comparatively 
of small value. Only 74 of thè old assessment members actually re- 
mained at the time the reinsurance contract was entered into. Under 
no theory advanced by learned counsel for Gray would he hâve been 
entitled, apart from the provisions of the contract of reinsurance, to 
any such sum as $4,000, or $3,157 as allowed by the trial court. In 
the letter of defendant's président to Gray of date Jaiiuary 3, 1902, 
the value of his policy was stated to be $ll4.60. Whatever its value 
may hâve been, the fact was (and it doubtless was well known to Gray) 
that his rights under the old assessment certificate were small and 
uncertain. Accordingly, when the défendant company offéred him 
a policy of $3,000 maturing in 1906, subject to a lien of $2,096.94 
for a single premium, representing the cost of insurance for one of 
Gray's attained âge of 68 years for the period of four years, or a 
policy of $4,000 subject to a like lien of $2,795.92, as an inducement 
for him to reinsure with it, it certainly made no unfair proposition. 
It practically offered to him approximately $1,000 for what was then 
not considered of half that value. Moreover, it offered him what, 
according to the facts stipulated to be true in this case, was insurancej 
at the usual and accepted cost thereof. 
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Treating the certificate in suit to be for $4,000 according to the con- 
cession of counsel for the défendant company, the single pfemium to 
carry that amount of irisurance until the maturity of the certificate in 
May, 1906, was $698.98 per $1,000, or a total of $3,795.92. Gray 
paid between 1902 and 1906 in bimonthly installments a total sum of 
$408.93. Charging him with interest on the amount of the single 
premium, and crediting him with the payments made and interest 
thereon, a net balance of $2,997.77 is found to hâve been due the de- 
fendant company, at the time the certificate matured, as unpaid premi- 
um thereon. This amount, therefore, being deducted from the face 
of the certificate, leaves a net balance due Gray of $1,002.23. This, 
with interest from May 17, 1906, to the date of judgment in the court 
below, April 18, 1907, makes the total sum of $1,057.35 which the 
plaintiff was entitled to recover, instead of $3,157, for which judg- 
ment was rendered. In other words, plaintiff was allowed to recover 
$2,099.65 too much. 

Our conclusion, therefore, is that the judgment must be reversed 
unless within 40 days after the filing of this opinion the plaintifï files 
in the clerk's office of the court below a remittitur of $2,099.65, and 
within 10 days thereafter files with the clerk of this court a certified 
copy of the record showing the filing of such remittitur. If such re- 
mittitur and certified copy thereof be filed, a judgment will then be 
entered affirming the judgment below to the extent of $1,057.35. If 
such remittitur and certified copy be not filed within the times afore- 
said, the judgment will be reversed, with directions to grant a new 
trial. 



KAHN et al. v. W. A. GAINES & CO. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1908.) 

No. 2,700. 

1. Tbade-Mabks and Teade-Names— Ikfkingement— Prioe Use. 

The right of défendants to use in thelr trade the words "Old Orow," 
or "Crow," as applied to whisky, could not be measured by the extent to 
which they employed It, it being sufflcient, to protect them from a charge 
of iuf ringement of plalntiff's alleged monopoly of such term as a , trade- 
mark, that défendants used the same in connection with their bùsineisB 
as whisky dealers prior to any appropriation thereof by complainant, 
and continued so to use it; ne* oould défendants' right to use it ad 
libitum be destroyed by the greater amount of coniplaiuant's sales 
under the désignation of "Old Crow," or by the asserted superiority of 
complainant's product. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 24, 25, 31.] 

2. Same— Evidence— Recobd in Other Cases. 

Where, in an action for infringement of complainant's right to the use 
of the terms "Crow" and "Old Crow" as a name for whisky and for un- 
lawful compétition, complainant claimed that défendants' whisky sold 
under such brand was fraudulent, Impure, and deleterlous, the record 
and évidence in a prlor case brought by complainant for infringement of 
Its trade-mark, to which défendant was not a party, whlle Inadmissible 
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as proof of the issues on trial, was compétent for the information of the 
Chancelier as to the scope of the décision in the prior case as a précèdent. 
[Ed. Note. — Unfair compétition, see notes to Scheuer v. aiuller, 20 C. 
C. A. 165 ; I/are v. Harper Bros., 30 O. C. A. 376.] 

3. Same— Unfair Compétition. 

In an action for infringement of plaintifTs alleged trade-maric and for 
qnlawful compétition, évidence lield insufficient to show that défendants' 
whisky, sold under the name of "Old Crow," or "Crow," in compétition 
wlth plaintifC's whisky, sold under the same name, was deleterious or 
fraudulent, or that défendant was guilty of unfair compétition in the use 
of such names. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

For opinion below, see 155 Fed. 639. 

Jacob Klein and Luther Ely Smith (Warwick M. Hough and A. J, 
Freiberg, on the brief), for appellants. 

James L,. Hopkins (Daniel W. Lindsey, on the brief), for appellee» 

Before SANBORN, Circuit Judge, and PHILIPS, District Judge^ 

PHILIPS, District Judge. The appellee (complainant below), ob- 
tained decree in the Circuit Court establishing its asserted claim to- 
the words "Old Crow" as a trade-mark, enjoining appellants (de- 
fendants below) from the use thereof in their business, finding the 
défendants guilty of unfair compétition in business, and ordering 
an accounting. 

The original bill was filed in November, 1904. The bill allèges 
that the complainant is the sole and exclusive owner of a trade-mark 
for whisky consisting of the words "Old Crow," which words were 
open to adoption as a trade-mark for whisky in the year 1867, when 
the complainant's predecessor in business. Gaines, Berry & Co., adopted 
and commercially applied the said trade-mark for whisky distilled by 
them, and that it acquired by assignment said trade-mark, which has 
been continùously applied by it and its predecessors in business upon 
packages containing whisky from the year 1867 to the time of filing- 
the amended bill. The bill further allèges that in 1835 one James 
Crow became domiciled upon Glenn's creek, Woodford county, Ky., 
when and where he began the manufacture of whisky of superior 
quality, which became designated about that time as "Crow," or 
"Old Crow," and that he was continùously engaged in the distilla- 
tion of whisky as "Crow" or "Old Crow" to his death in 1855; that 
at that time a considérable quantity of said whisky remained upon 
the market and was commercially known and dealt in until the year 
1867; that no whisky was produced during said period anywhere 
to which the word "Crow," or "Old Crow," was applied as a trade-^ 
mark; that in that year a predecessor of complainant, to wit, Gaines, 
Berry & Co., began the production on said Glenn's creek of their 
whisky, using the same process and rnaterial theretofore used by 
said Crow ; that from 1835 to this time the words "Old Crow" hâve 
been applied continùously to whisky produced by the process of Crow, 
and to no other whisky whatever; that the distillation and produc- 
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tion of said whisky has always been on said Glenn's creek, and not 
elsewhere. The bill further allèges that Abraham M. Hellman and 
Moritz Hellman, the défendants, had been guilty of fraudulent acts 
and unfair compétition in selling a spurious compounded liquor as 
and for the complainant's whisky, to its damage in the sum of $5,000, 
and prayed for an accounting. 

The answer denied specifically the allégations of the bill and alleged 
the ownership of the word "Crow," "Old Crow," "J. W. Crow," and 
the celebrated "Crow Bourbon," together with a figure of a crow, in 
connection with their own business upon packages of whisky in their 
and their predecessor's business, and so continued the use thereof 
from the year 1863 and prior thereto; alleging that the whisky sold 
by complainant under the words "Old Crow" was an unrefined, harm- 
ful, and deleterious article, and that the whisky sold by them was a 
blend largely free from impurities. The replication was gênerai. The 
défendants filed a cross-bill, claiming the trade-mark in question and 
asking for an injunction. This need not be considered, as at the hear- 
ing the défendants' counsel declined to insist upon any affirmative 
relief. 

The évidence tended to show that a man named James Crow, usu- 
ally called "Jim Crow," and sometimes known as "Crow," or "Old 
Crow," began the manufacture of whisky in Woodford county, Ky., 
about the year 1850. The évidence does not show that he ever owned 
or operated any distillery in his own right, but worked for persons 
owning distilleries. He died about 1855. Prior to his death he 
worked at varions distilleries in that neighborhood, to wit, at the 
Edwards distillery, at Anderson Johnson's distillery, at Jack John- 
son's distillery, at Johnson & Yancey's, at Oscar Pepper's distillery, 
and at Capt. Henry's distillery. Whisky made by him was called 
"Crow," or "Old Crow," as stated by one of the witnesses, just as 
whisky made by Taylor was called "Old Taylor." The process em- 
ployed by Crow was what is known as "hand-made" whisky ; but 
there was no secrecy about his process, nor did it diflfer materially 
from that employed by other distilleries of the same period. He 
used in the manufacture the grain grown in the neighborhood, which 
was not difïerent from that grown in the Western states. When he 
worked at Johnson & Yancey's distillery, it was not known as "Crow's" 
whisky, but as "Johnson & Yancey's." The old Oscar Pepper's dis- 
tillery, at which Crow at one time worked, was run by varions distil- 
1ers from 1855 to 1865. This whisky was called "Old Oscar Pepper," 
and was sometimes called "Old Crow." The men who worked with 
him understood the process employed by Crow and used it in other 
distilleries. 

The copartnership firm of Gaines, Berry & Co. began business as 
distillers in Woodford county, Ky., in 1867 and operated the old Pep- 
per distillery as claimed successor. This concern was later suc- 
ceeded by W. A. Gaines & Co. a copartnership, which on the 9th day 
of July, 1888, filed in the Patent Ofifice at Washington, D. C, applica- 
tion for registering the f ollowing as a trade-mark : 

"Old Grow Distillery, Woodford County, Kentueky. Copper Distilled Whls- 
key. W. A. Gaines, Distiller." 

161 F.— 32 
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Accompanying this application was the statement that "this trade- 
mark we hâve used in our business sinœ January, 1870." In 1887 
W A. Gaines & Co. incorporated under the same name. In June, 
1904, shortly before the institution of this suit, and after controversy 
had arisen between the complainant and the défendants respecting 
the use of the name of "Crow," or "Old Crow," in business, the com- 
plainant corporation fîled in the Patent Office application to register 
as a trade-mark the words "Old Crow." The sworn statement of 
the officer of the company accompanying the application asserted that : 

"This trade-mark bas been contînuously used by the said W. A. Gaines & 
Oo. and its predeoessors since the year A. D. 1835." 

To say the least of it, thèse différent statements show some jug- 
gling with facts and disclose inconsistent positions. The record does 
not show any written dévolution of title or right of trade-mark pass- 
ing from Gaines, Berry & Co. to W. A. Gaines & Co., and from the 
latter to the complainant corporation. Be this as it may, no unpre- 
judiced mind can read the évidence in this case without the impres- 
sion that the conception of a trade-mark in the words "Crow," or 
"Old Crow," did not enter the mind of Gaines, Berry & Co. prior 
to 1870; and they may not, under the issues presented by the plead- 
ings, lay any claim thereto anterior to 1867. It is to be conceded that 
after 1870 Gaines, Berry & Co. and W. A. Gaines, and their succes- 
sors, W. A. Gaines & Co., built up a large, successful business in the 
manufacture of whisky, which has extended throughout the country, 
and that their whisky, under the désignation of "Old Crow," attained 
wide celebrity. The question remains, however, to be answered: Has 
the complainant maintained by proof the assertion that the défend- 
ants, or their predecessors in business, wrongfully invaded its exclu- 
sive right to the use of the words "Crow," or "Old Crow," in business? 

The évidence, without contradiction, establishes the following facts: 
That as early as 1863 the firm of I. & L. M. Hellman, composed of 
Isaac Hellman and Louis M. Hellman, were engaged in the whole- 
sale liquor business on Fine street, in the city of St. Louis, Mo. ; 
that as early as 1862 or 1863, on the whisky barrels employed in 
their trade, they had a bird with wings spread, in imitation of a 
crow, burnt into the head of the barrel, and the word "Crow," or 
the words "Old Crow," were burnt beneath this figure. This fact 
is affirmed by the testimony of Mr. Herman A. Haeussler, an attor- 
ney at law of St. Louis, whose réputation for intelligence and in- 
tegrity is such as to entitle it to full credence. The firm of lawyers 
with which he was connected, whose office was the next door to the 
business house of the Hellmans, acted as counsel for I. & L. M. Hell- 
man in the conduct of their business. Mr. Haeussler testified that 
as early as 1863-63, they had a brand of "Crow Whisky" ; that he 
saw the barrels on the sidewalk ready to ship, with the figure of a 
crow either on the barrels or on the signs (and he thinks the barrels), 
with the word "Crow." The évidence further shows that as early 
as 1865 they had signs in frame prepared, displayed in the Windows 
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of their storehouse, like Exhibit No. 6, représentée! by the follow- 
ing eut, large numbers of which were used in connection with their 
whisky trader 
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Some of the books of said firm kept at that time were in évidence, 
and showed sales of whisky, sometimes designated as "Crow," and 
"J. W." or "J. C. Crow." That they used also the designative term 
"Old Crow" appears in the testimony of several witnesses. Mr. Char- 
ropin of Covington, La., testified that he entered the employ of I. & 
L. M. Hellman about November, 1866, and continued therein until 
1870 ; that he traveled first through Illinois and parts of Missouri, 
and afterward in the South as far as New Orléans, and in Tennessee, 
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Arkansas, and Mississippi. He gave the names of parties to whom 
he had sold Hellman's whisky, and deposed that he sold to customers 
"Old Crow" whisky which the Hellmans handled, and that he remem- 
bered it was the brand used at the house at the time. Mr. Schaeffer, 
of Yazoo City, Miss., testified that he had dealings with I. & L. M. 
Hellman in 1866, and probably the latter part of 1865, and that he 
purchased liquor from them under the name of "Crow," or "Old 
Crow." 

"Q. Wttl you describe what marks, If any, thèse barrels bore? A. They had 
on one end of the barrel a bird, wlth wings spread out, burnt in the head of 
the barrel, and the words *01d Crow' were burnt under them. They were ail 
burnt, not marked ; burnt In the wood." 

Mr. Héron, of Memphis, Tenn., testified that he entered the em- 
ploy of I. & L. M. Hellman, in September, 1865, and remained with 
the firm. until 1882 or 1883, as assistant rectifier. He identified Ex- 
hibit No. 6 as similar to the one used when he went there. 

"Q. -Now, will you State, Mr. Héron, how frequently the firm sold whisky 
as 'Old Crow' whisky during the time you were In the employ of the firm? 
A. Well, I couldn't say how often I sold It ; but, to the best of my knowledge, 
there was very seldom a month or week that some did not go out Q. By 
whom was the 'Old Crow' sold by the firm made? A. It was blended right 
In the house. You could call it blendlng or compounding right in the house." 

This condition continued up to 1867, during which the bill allèges 
the claimed trade-mark had not been appropriated by the complain- 
ant. In August, 1867, Isaac Hellman died. The business of this 
house bas been continously condùcted in St. Louis, up to the time of 
this litigation, by the brother and their sons, who succeeded thereto, 
doing business under the name of I. & L. M. Hellman, employing the 
same brands and désignation in business. Their trade was confined 
principally to states down the Mississippi river and southwest. Sev- 
• eral of the men who worked for this house between 1862 and 1870, as 
well as several of the traveling salesmen of the house, are living and 
gave their dépositions in this case. Since 1867 this house bas con- 
dùcted its business as theretofore, with no knowledge carried home to 
its members that the complainant, or its predecessors in business, were 
asserting any proprietary right to the use of the word "Crow," or 
"Old Crow," in trade. The évidence fails to show that the Hellmans, 
prior to this controversy, ever heard of Glenn's creek, in Woodford 
county, Ky. The whisky sold by them carried with it, plainly mark- 
ed on the packages, the fact that it was the whisky of I. & L,. M. Hell- 
man, of St. Louis, Mo., or the name of the firm at the time in busi- 
ness. There is not a particle of évidence in this record to warrant 
the imputation that at any time or place the défendants ever represent- 
ed that their whisky was manufactured on Glenn's creek, or that it 
was the manufacture of the complainant. There is no évidence that 
any purchaser from them was ever deceived into the belief that he 
was obtaining from them whisky manufactured by the Glenn's creek 
monopoly. There is, therefore, no foundation in fact or law for the 
charge of un f air compétition. 
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After alleging in the bill of complaint that by reason of the défend- 
ants' unfair compétition the complainant bas been damaged in the 
sum of $5,000, and its vast business jeopardized and threatened with 
destruction by the défendants' compétition, its counsel, to impair the 
évidence that the Hellmans had sold whisky as far back as 1863 un- 
der the name of "Crow" and "Old Crow," tacked course in argument 
by asserting that this use was so rare as to subject it to the maxim 
"de minimus lex non curât." The right of the défendants to use in 
their trade the designative words "Old Crow," or "Crow," cannot be 
measured by the extent to which they employed it, whether more or 
less fréquent at times. It is sufficient to protect them from the charge 
ûf an unlawful invasion of the complainant's claimed monopoly that 
they used in connection with their business as whisky dealers the trade- 
name in question prior to any appropriation thereof by the complain- 
ant, and that they hâve so continued to use it. Neither can their 
right to use it ad libitum be destroyed by the overshadowing compara- 
tive amount of the complainant's sales under the désignation of "Old 
Crow" whisky, nor by the asserted superiority of its prpduct. 

Passing by the criticism made by défendants' counsel of the words 
"Old Crow" as a trade-mark, on the ground that in its origin it refer- 
red merely to the name of "Crow" as the compounder of that grade 
of whisky, and that its dater use was merely designative of the quali- 
ty of the article, and, therefore, it might not constitute a technical 
trade-mark if the complainant employed the words "Old Crow" and 
"Crow" in its trade as designating the quality of the whisky sold by 
it, the défendants are not guilty of an invasion of the asserted exclu- 
sive monopoly of the complainant. 

The bill stigmatizes the défendants' business as fraudulent, in im- 
posing upon the public a blended whisky, impure and deleterious. 
And what ît lacks in proof of this its counsel has undertaken to supply 
by invective and epithets. The learned trial judge, from his opinion 
in the record, seemed impressed as to this charge of the bill by the 
opinion of the Kansas City Court of Appeals in the case of W. A. 
Gaines & Co. v. E. Whyte Grocery Fruit & Wine Co., 107 Mo. App. 
570, 81 S. W. 648. It is assigned for error that the court admitted in 
évidence the entire record, including the voluminous évidence in the 
bill of exceptions, in that case. In view of the conclusion reached by 
us on the merits, we may pass by this criticism with the observation 
that, while the évidence in that case could not be employed as proof 
of the matters in contestation in the case hère under review against 
this appellant, who was not a party to that suit, it could be consider- 
ed by the chancellor for his information as to the scope of the déci- 
sion in that case as a précèdent. L,iebig's Extract of Méat Co. v. Libby 
et al. (C. C.) 103 Fed. 87-89 ; N. Y. Filter Mfg. Co. v. Jackson (C. C.) 
112 Fed. 678-680 ; Liebig's Extract of Méat Co. v. Walker (C. C.) 
115 Fed. 822-825, • American Bell Tel. Co. v. Wallace Electric Co., 
(C. C.) 37 Fed. 672 ; Rose v. Fretz (C. C.) 98 Fed. 113 ; Adams v. 
Tannage Patent Co., 81 Fed. 179, 26 C. C. A. 326 

The évidence, especially on the part of the défendants, in the case 
under review, is so materially différent in character and efifect from 
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that in the case tried in the Jackson county circuit court, as also in 
that of Gaines & Co. v. Leslie, 35. Mise. Rep. 20, 54 N. Y. Supp. 431, 
cited by complainant's counsel, as to render them of no controlling 
force on the facts involved in and the principles of. law applicable to 
this case. The only évidence touching the character of the whisky 
sold by the Hellmans is that it was blended whisky — a mixture of 
so-called straight whisky with refined spirits from which, the blend- 
ers claimed, the largest possible percentage of impurities were remov- 
ed. Whether this made it better or worse than that manufactured 
by the complainant does not afifeçt this case. No customer of the 
Hellmans is çomplaining, and the complainant has failed to show that 
the défendants palmed ofï their whisky on anybody as that of the com- 
plainant's manufacture. 

The complainant lays much stress upon the situs of its distillery on 
Glenn's creek, in Woôdford county, Ky., as if there were some pe- 
culiar virtue in the air and water of that place adapted to the distil- 
lation of whisky, which it had in some way wholly âppropriated. The 
évidence dbes not show that Glenn's creek in any Avay entered into 
the composition of the whisky. The water Used came from the springs 
some distance from the creek, in nowise diflferent from other springs 
in the limestoiie région of the Blue Grass district of Kentucky. We 
fail to perceive the relation of ail this to the claimëd trade-mark. As 
there wàs no secret aboût the process of distillation employed by James 
Crow, which the comf)lainant assumes to follow, as "hand-made" 
whisky ^and thère was some évidence that the complainant now em- 
ploys machînery in some mater ial respect in the process of manufac- 
ture), the use of which process is not secured to the complainant by 
any patent, and as the défendants hâve not claimed to use either Ken- 
tucky cctrn, water, or air in the composition of their blended whisky, 
and did not represent that it came from Glenn's creek, ail thèse mat- 
ters are quite immaterial on the issue of unfair compétition in trade. 
After a careful considération' of the mass of relevant and irrele- 
vant évidence in this record, our conclusion is: (1) That inasmuch 
as the défendants' predecessors in business, prior to the use or the adop- 
tion of the designative word "Crow," or the words "Old Crow," as 
a trade-mark, employed thbse words as descriptive terms in connec- 
tion with their business as dealers in whisky in St. Louis, Mo., and 
said predecessors and the défendants so continued to use the same, 
to a limited extent, up to the time of the institution of this suit, in 
good faith, they are not guilty of infringing the complainant's claim- 
ed trade-mark ; and (3) that the défendants are not guilty of having 
engaged in unfair compétition with the complainant in the prosecu- 
tion of their business. 

It results that the decree of the Circuit Court must be reversed, 
and the cause remanded, with direction to the Circuit Court to dis- 
miss the bill of cômplaint. 
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MUNDY V. SHELLABERGER. 
(Circuit Court of Appeals, Eightli Circuit. Mardi 31, 1908.) 

No. 2,648. 

1. HOMESTEAD— CONTRACT BY HUSBAND ALONE TO CONVEY— MiSSOUBI STATUTE. 

An executory contract to convev a liomestead, signed by the husband 
alone, Is withln Rev. St. JJo. 1899, § 3616 (Ann. St. 1906, p. 2034), whicli 
provides tlnat every sale or aliénation of a homestead by the husband 
shall be null and void, and such a contract can neither be enforced In 
equity nor be made the basis of an action for damages for nonperform- 
ance. 

[Ed. Note.-— For cases In point, see Cent. Dlg. vol. 25, Homestead, §§ 
191-202.] 

2. Specific Performance— Enforcing Partial Performance— Excess Ovee 

Homestead Limit. 

Under Rev. St. Mo. 1899, § 3616 (Ann. St. 1906, p. 2034), which makes 
any aliénation of a homestead by the husband alone null and void, an 
executory contract by a husband to sell homestead property which ex- 
ceeds In value the statutory limitation of .$3,000 wlU not be specifically 
enforced by a court of equity as to the excess in value, which was not 
the contract made, nor will damages be awarded in lieu of performance 
as to such excess ; both parties being chargeable with knowledge that the 
contract was void when it was signed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 20-25.] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion of the court below, see 153 Fed. 319. 

Halbert H. McCluer (Omar E. Robinson and John T. Harding, on 
the brief), for appellant. 

M. A. Fyke and A. S. Marley, for appellee. 

Before HOOK and ADAMS, Circuit Judges, . and CARLAND, 
District Judge. 

CARLAND, District Judge. This action was brought by appellant 
to enforce the spécifie performance by appellee of the foUowing con- 
tract : 

"Kansas City, Mo. June 18, '04. 

"Kirk L. Shellaberger, Kansas City, Mo. — Dear Sir; I herewith contract 
with and agrée to deliver to you oue hundred thousand shares of the Logan 
Oil & Gas Company stoclc, of the par value of one dollar each, fuU-paid and 
nonassessable, also sixty thousand shares of tlie Northern Petroleum Com- 
pany stock, par value one dollar each, full-paid and nonassessable, also thlr- 
teen thousand oue hundred and twenty-flve shares Clermont OU Company 
stock, par value one dollar, full-paid and nonassessable, for your Wlnifred 
Court, 541 Brooklyn avenue, upon which are sixteeu brick cottages, and your 
résidence, 135 Park avenue; said properties free from ail mortgages. Rents 
from Winifred Court to corne to me from date of delivery of deed; you to 
retain possession of your résidence for 90 days, If necessary, free of rent. 
Deeds for sald properties to be delivered withlu ten days from this date, or 
as near that date or sooner if possible. You to brlng abstracts down to date. 
Ail stock I agrée to deliver to you inside of ten days. Dated this 18th day of 
June, 1904. J. p. Mundy. 

"Wltness: W. Peard Thomas. 

"I accept the above proposition and agrée to carry out same. 

"K. L. Shellaberger. 
"Wltness: W. Peard Thomas." 



504 161 FEDERAL EEPOETEK. 

It is conceded by appellant that the property described in said con- 
tract as 135 Park avenue was on June 18, 1904, the homestead of 
appellee, occupied by himself and family to the knowledge of appel- 
lant. The property described in the contract is located in Kansas City, 
Mo. Section 3616, Rev. St. Mo. 1899 (Ann. St. 1906, p. 2034), pro- 
vides that the homestead of every housekeeper or head of a family in 
cities like Kansas City shall not include more than 18 square rods of 
ground or exceed in value $3,000. Then follows this additional pro- 
vision: 

"The husband shall be debarred; from and incapable of selling, mortgaging 
or alieuating the homestead in any manner whatever, and every such sale, 
jnortgage or aliénation is hereby declared nuU and void: Provided, however, 
that nothing herein contained shall be so construed as to prevent the husband 
and wife from jointly conveylng, mortgaging, alienatiug, or in any other man- 
ner disposlng of such homestead, or any part thereof." 

Appellant refuses to accept a decree for the spécifie performance of 
the contract for the Winifred Court property alone, and it necessarily 
results that, if no relief can bfi granted as to No. 135 Park avenue, the 
bill must be dismissed. Appellant, while conceding that spécifie per- 
formance of the contract cannot be had as to No. 135 Park avenue,, 
insists that the court for that reason may, if it finds the contract whol- 
ly void as to such property, grant him compensation therefor in the 
way of damages. He further insists that, as No. 135 Park avenue is 
shown to be of the value of about $10,000, the contract to convey the 
same was at least good as to the excess in value of said property over 
and above the sum of $3,000, the homestead limitation, and that, as 
sections 3624, 3625, and 3636 of the Revised Statutes of Missouri 
(Ann. St. 1906, pp. 2046, 2047), provide that judgment creditors may 
hâve the homestead set ofif if the land claimed as such is larger in area 
than that provided by law for a homestead, or, where property is not 
susceptible of division without injury to the rights of the parties, may 
hâve the same sold and the amount of the homestead in value paid to 
the owner thereof and the excess paid to the creditors, the court may 
enforcé the contract herein in a similar way as to the said excess in 
value. Thèse contentions by appellant raise the following questions : 

First. Is the contract to convey No. 135 Park avenue, treating the 
same as simply a homestead, wholly void for want of the signature 
of the appellee's wife, and, if so, can this court award compensation 
by way of damages for the failure of appellee tb convey? 

Second. Is the contract valid so far as the value of said homestead 
exceeds the sum of $3,000, and, if so, will the court proceed to enforce 
the contract as to such excess in some appropriate manner ? 

Section 3616, above quoted, déclares every sale, mortgage, or alién- 
ation of the homestead made by the husband alone to be null and void. 
If an executory contract of sale can be held to be fairly within the 
denunciation of this law, then it also must be held null and void. No 
décision of the Suprême Court of Missouri bas been cited, nor hâve 
we been able to find any, passing upon the question as to whether an 
executory contract of sale is within the statute. We are of the opin- 
ion, however, that upon principle and authority, where a présent sale 
of the homestead is contemplated, as in the case at bar, an executory 
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contract for the sale of the homestead is within the statute, and there- 
fore null and void when signed by the husband alone. In the case o£ 
Thimes v. Stumpff, 33 Kan. 53, 5 Pac. 431, the Suprême Court o£ 
that State had occasion to pass upon the validity of an executory con- 
tract of sale of the homestead when signed by the husband alone. 
In référence to this question the court said : 

"The court below held, and we think correctly, that the contract made by 
the plaintifl: was vold, and that the note and money given and paid thereon 
by the défendant were without considération. The Constitution of the state, 
as well as the statute relating to exemptions, provides that the homestead 
shall not be alienated without the joint consent of the husband and the wife, 
when that relation exists. In interpretlng and applying the above provisions, 
it bas been uniformly and consistently ruled by this court that, so long as 
the premises are impressed with the homestead character, no lease, niortgage, 
or deed, or other contract, intended to alienate the homestead or interfère 
with its use and occupancy as a homestead, made and executed alone by the 
husband and without the consent of the wife, is valid or effectuai for any pur- 
pose whatsoever. * * * If a party cannot convey the homestead by mort- 
gage or deed without the consent of bis wife, he certainly cannot make a 
contract agreeing to convey that will be valid or binding without her con- 
currence." 

In Silander v. Gronna, 15 N. D. 552, 108 N. W. 544, the Suprême 
Court of North Dakota held an executory contract for the sale of a 
homestead null and void for ail purposes when signed by the husband 
alone. In Lichty v. Beale, 75 Neb. ?70, 106 N. W. 1018, the Suprême 
Court of Nebraska held that an executory contract for the sale of a 
homestead entered into by one spouse alone is utterly void. Upon prin- 
ciple we do not see, where a présent sale is contemplated, how an ex- 
ecutory contract for the sale of the homestead can be looked upon in 
any other view than a selling or ahenating thereof. Especially would 
this seem true in an action where one of the parties to the contract is 
asking the court to compel the other party to exécute a conveyance 
in accordance with the contract. Treating the contract, therefore, as 
being within the statute, we corne to the considération of the question 
as to whether the contract is wholly void, and, if so, whether dam- 
ages may be awarded for the failure on the part of the appellee to 
make a conveyance in accordance therewith. We are of the opinion 
that, both by the words of the statute itself and by the great weight 
of authority, the contract which appellant is seeking to enforce, treat- 
ing No. 135 Park avenue as embracing nothing but a homestead, is 
wholly void. Waples on Homestead and Exemption, pp. 383, 384, 
States the rule to be as follows : 

•'TTnder the gênerai rule that the husband alone cannot sell or incumber 
hls dedicated homestead, ail aliénation of it in any form by bis act, when the 
property itself is not liable in rem, is al)solutely vold, not only as to the 
rights of his wife, who does not join him in the deed, and as to the chiidren, 
to whom the law glves the protection of shelter and the comforts of a habi- 
tation, but also as to himself. Hia act is a nuliity. and he escapes the consé- 
quences which would follow It, so far as his own right and title is concerned, 
but for the équitable rights and Interests of his family. IIIs deed of contract 
Is as though it was never wtitten or designed." 

Numerous authorities are cited in support of this statement of the 
author. We think Judge Philips stated the correct view of the matter 
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■when, in deciding the case in tlie Circuit Court, he used the following 
language: 

"When the text-writers and the courts speak of the right to commuté in 
damages as to a part of the contract iiot susceptible of spe(!ifie performance, 
they hâve in nùnd a coutraet of a party sui juris, which he had a right to 
make, not forbidden by iaw, and which he could pcrform if he had the title, 
or where he has by some act disqualified hlmself from i)erformance. The 
ascertainment and awarding of damages In lieu of the spécifie thing in equity 
présupposes a contract valld and one enforceable in an action at law. Wheth- 
er the suit he in equity for spécifie performance, with the iiicidental juris- 
dlction to prooeed to the complète adjustment of the subjeet-niatter of the 
controversy by awarding damages as to that part of the property embraced 
In the contract not capable of being conveyed for want of title, ox the like, 
or whether it be an action at law for damages conséquent upon failure to 
entirely perform tlie underlying basis of the right to relief is the existence 
of a valid contract. It is inconceivable to the judicial miud how a contract 
Toid, espeeially when it contravenes the publie polioy of the state where niade, 
can ever form the basis of a suit recognizable either in equity or law." 

The following authorities hâve been examined, and they sustain the 
view that a contract such as is now under considération, treating No. 
135 Parle avenue simply as a homestead, is null and void and cannot 
be used as a basis for the recovery of damages either at law or in 
equity: Silander v. Gronna, 15 N. D. 552, 108 N. W. 544; Lichty 
V. Beale, 75 Neb. 770, 106- N. W. 1018; Clarke v. Koenig, 36 Neb. 
573, 54 N. W. 842; Meek v. Lange, 05 Neb. 783, 91 N. W. 695; 
Teske v. Dittberner, 70 Neb. 544, 98 N. W. 57, 113 Am. St. Rep. 
803; Thimes v. Stumpfï, 33 Kan. 53, 5 Pac. 431; Hodges & White 
V. Farnham, 49 Kan. 777, 31 Pac. 606; Webster v. Warner, 119 Mich. 
461, 78 N. W. 552; Phillips v. Stauch, 20 Mich. 369; Hall v. Loomis, 
63 Mich. 709, 30 N. W. 374; Gadsby v. Monroe, 115 Mich. 282, 73 
N. W. 367; Weitzner v. Thingstad, 55 Minn. 244, 56 N. W. 817; 
Cowgell V. Warrington, 66 lo.wa, 666, 24 N. W. 266 ; Barnett v. Men- 
denhall, 43 lowa, 396 ; Barton v. Drake, 21 Minn. 399. 

It would seem useless to cite further authority, but the language of 
Judge Mitchell in the case of Weitzner v. Thingstad, 55 Minn. 244, 
56 N. W. 817, is so clear and forceful that we quote from the opinion 
as f ollows : 

"But, notwithstanding some respectable authority to thecontrary, it seems 
to us that to hold that a persou is llable in damages for the nonperformance 
of a contract which he is undèr no légal obligation to perform would be, il- 
logical, and without analogy or précèdent in the law. The very proposition 
involves a légal ineonsistency. We think that on légal principles such a con- 
tract must be held void for ail purposes, and not to constitute the basis of 
any action against the ohligor. There are also strong practical considérations 
in favor of tins view. While It is.true, as couusel suggests, that to hold the 
husband liable for damages would not deprive him or his family of their 
homestead, yet to force him to the alternative of securing his wife's signa- 
turig to the conveyance or being mulcted in damages for not doing so, and to 
place the wife in the dilemma of either having to sign the deçd or see her hus- 
band thus mulcted in damages, mlght, and naturally would, often Indirectly 
defeat the very object of the statute. There is nothing unjust to the obligée 
in holding such a contract absolutely void for ail purposes. He Is bound to 
know the law, and he ahvays lias aetual notice, or the means of obtaiuing 
actual notice, of the faet that the land with which he is about to deal is a 
homestead." 
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In thïs connection we also quote from the opinion of Beck, C. J., in 
Cowgell V. Warrington, 66 lowa, 6G9, 24 N. W. 268 : 

"ïhe district court held tliat the spécifie performance of tlie coiitract in 
suit could net be enforced, but awarded damages against défendant. We tliinlc, 
under the plain language of the statute (Code, § 1090), the contract is invalid, 
and the défendant incurred no liability thereon. It is declared in the section 
just cited that a conveyance for the sale of the homestead, unless the wife 
coueurs in and signs it, 'is of no validity.' Défendant bound himself to exé- 
cute a conveyance which, under the law, would liave been void. Surely 
plaintiff can recover no damages for the failure of défendant to exécute a 
void deed. But, if the contract is to l)e regarded as a conveyance, it is equally 
plain that défendant is not liable for damages tliereon, for the reason that it 
is void." 

We hâve considered the décisions cited from the Suprême Courts 
of California and of Texas, but do not think that under the Missouri 
statute, which provides that the aliénation of the liomestead by the 
husband alone shall be niill and void, such décisions can be held to be 
the rule in Missouri. Décisions such as Gee v. Moore, 14 Cal. 472, 
and Stewart v. Mackey, 16 Tex. 56, 67 Am. Dec. 609, and others, 
are rested on the ground that the entire object of the homestead pro- 
vision is to secure a homestead, and that it was not intended to in- 
fringe upon the husband' s rights of property any further than is nec- 
essary to accomplish that object. In thèse décisions the aliénation of 
the homestead by the husband alone is held good as to the reversionary 
interest, or, in other words, that the conveyance or contract is good 
as soon as the property ceases to be occupied as the homestead. As 
we hâve heretofore said, we do not think that such a rule can be 
established in a jurisdiction where the statute itself makes such aliéna- 
tion of the homestead absolutely void. 

In what we hâve heretofore said in regard to 135 Park avenue we 
hâve treated that property as being a hom.estead, and nothing more. 
We now come to the claim of the appellant that, as the property is 
worth more than the homestead hmitation in value, we may secure to 
the appellant the excess in value of said property over and above the 
homestead limitation. There are cases which hold that the excess 
above the monetary limitation is under no restraint as to sale or mort- 
gage. But the question, when it bas been so decided, bas not arisen 
in cases where spécifie enforcem.ent of an executory contract of sale 
was asked, except in two or three cases. We will refer to the cases 
cited by counsel for appellant in support of this last contention. 

Thorpe v. Thorpe, 70 Vt. 46, 39 Atl. 245, was an action to fore- 
close a mortgage. It was decided in that case that a husband who 
owns land surrounding the house which he occupies with bis family 
for a home, and which together with the house is of more value than 
the homestead exemption, may sélect out and convey, free from home- 
stead rights, a portion of such surrounding land by bis sole deed, pro- 
vided the land conveyed had not been, and vv'as not then, used for 
any homestead purposes, or any purpose in connection with the home 
or dwelling, although it was so located that it might be used for such 
purposes. Goodloe v. Dean, 81 Ala. 479, 8 South. 197, was an action 
to foreclose a m.ortgage. The amount of land mortgaged was 240 
acres, The homestead limitation was IGÛ acres. It was decided that 
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the mortgage was good for the excess in area. De Graffenned v. 
Clark, 75 Ala. 425, and Butts v. Broughton, 73 Ala. 294, are cited to 
support the above décision. Neiman v. Schuster (Tex. Civ. App.) 43 
S. W. 1075, was an action to recover the possession of 4 acres which 
were a portion of a tract of 200 acres claimed as a homestead. It was 
alleged that at the time Neiman conveyed the 4 acres they were part 
of the homestead, and that the conveyance by Neiman was void for 
want of the signature of Mrs. Neiman. The court decided that as the 
entire tract of land owned by Neiman contained more than 200 acres, 
and as there was no such use of the 4 acres in controversy as neces- 
sarily constituted it a part of the home, the conveyance was good with- 
out the consent of the wife. Wallace v. Harris, 32 Mich. 399, was a 
suit in equity to settle certain disputes over real estate. The Constitu- 
tion of Michigan Hmits the homestead to 40 acres, when not included 
in any town plat, city, or village. It was decided in this case that a 
conveyance of one entire tract of 80 acres was good as to that part 
of the tract that did not constitute the homestead. In State Nat. 
Bank of Louisiana v. Lyons, 52 Miss. 184, it was decided that a mort- 
gage on land, which was a homestead and worth $10,000, would be 
enforced as to the excess over $2,000, the homestead limitation. Coles 
V. Yorks, 31 Minn. 213, 17 N. W. 341, was a case decided by the 
Suprême Court of Minnesota. Yorks and his wife resided upon a 
block of land in the city of Stillwater, which block was subdivided 
into 12 lots. Yorks executed a mortgage upon the property without 
the wife's signature. The rightful homestead of Yorks was one lot. 
It was held in this case that the mortgage was good for the quantity 
of land in the block, excepting one lot. In Boyd v. Cudderback, 31 
111. 113, it was decided that a mortgage by a husband alone on prop- 
erty including the homestead was good as to the excess. In Despain 
V. Wagner, 163 111. 598, 45 N. E. 129, it was decided that a deed by a 
married woman to a tract of land including her homestead was good 
as to the excess value of the homestead tract. In Ferguson v. Mason, 
60 Wis. 377, 19 N. W. 420, the Suprême Court of Wisconsin held 
that a conveyance by the husband alone which reserved ail homestead 
rights was not void under the statute of Wisconsin. 

The case of Watson v. Doyle, 130 111. 415, 22 N. E. 613, is the only 
case cited where an executory contract of sale of real estate including 
the homestead was enforced. It appeared in this case that the home- 
stead limitation of value in Illinois was $1,000. The court in this case 
held that, if the parties seeking to enforce the contract would accept 
a conveyance subject to the homestead, the court would decree a 
spécifie performance. On the other hand, in Clarke v. Koenig, 36 
Neb. 572, 54 N. W. 842, it was held that the value of the property did 
not change the rule making a contract to convey the homestead by the 
husband alone absolutely void. Phillips v. Stauch, 20 Mich. 369, is 
to the same efïect. In Hall v. Loomis, 63 Mich. 711, 30 N. W. 374, 
Campbell, C. J., used the following language : 

"The fact that the property contained more in value than a homestead, and 
that the contract may hâve been valld for the excess. will not avoid the difE- 
culty. In Phillips v. Stauch, 20 Mich. 369, a simllar question came up, and 
this court refused to attempt any spécifie performance as to the residue. 
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wliich complainant was willing to aecept witli compensation, because it was 
not the eontract the parties made, and would require new arrangements not 
convenient for a court of equity to frame. Mrs. Loomis could not liave enforc- 
ed ttie eontract as it stood, and could not be bound when Hall was not. The 
considération was not based on a money valuation, and could not, therefore, 
be apportioned with any certainty." 

There being no controlling authority upon the proposition now un- 
der considération, we must arrive at a conclusion which shall appear 
to be just and équitable. The spécifie performance of a eontract by 
a court of equity cannot be claimed as an absolute right. The grant- 
ing of the équitable, remedy is, in the language ordinarily used, a mat- 
ter of discrétion — not of an arbitrary, capricious discrétion, but of a 
Sound judicial discrétion, controlled by established principles of equity, 
and exercised upon a considération of ail the circumstances of each 
particular case. Pomeroy's Equity Jurisprudence, § 1404. In view of 
the statute of Missouri, which inakes the aliénation of the homestead 
by the husband alone in any manner whatever nuU and void, ought a 
court of equity by its décision to increase the ability of the husband 
to dismember and break up the home ? Ought the chancellor to exer- 
cise his légal discrétion for that purpose ? Has the court the power to 
do so? 

Appellant stands in no such position as a judgment creditor. When 
this court is asked to decree a spécifie performance of a eontract, it 
must be shown that the eontract is perfectly fair, equal, and just in 
its terms, and that the enforcement of it will not be harsh and oppres- 
sive. Again, our power to grant any relief whatever must arise from 
the eontract the spécifie performance of which is sought to be en- 
foreed, and that relief cannot go beyond the eontract which the court 
finds the parties hâve made. How can the court, in decreeing the 
spécifie performance of a eontract between appellant and appellee, 
disturb the homestead rights of Mrs. Shellaberger, who was not a 
party to the eontract nor to this litigation? The fact that the lawmak- 
ing power has authorized a judgment creditor to earve out a home- 
stead and possess himself of the excess in area or value of a tract of 
land confers no authority upon this court to do the same under the 
prêteuse of decreeing the spécifie performance of a eontract, especial- 
ly where the wife and family, the principal beneficiaries of the home- 
stead law, are not before the court. We are of the opinion that we 
hâve no power in this case to decree a destruction of the homestead 
without the consent of the wife. So far as the question of damages 
is concerned in lieu of performance of the eontract as to the excess 
in value, we do not think the appellant stands in a position where he 
can maintain such a elaim. At the time of the making of the eontract 
appellant knew that No. 135 Park avenue was a homestead. Being 
eharged with a knowledge of the law, he knew that appellee could not 
convey such homestead. He cannot, therefore, be heard to say now 
that he had been damaged by reason of the inabihty of the court to 
disturb the homestead, nor can he with any reason claim that the 
agreement to convey 135 Park avenue formed any part of the con- 
sidération for the eontract, as he knew it was void. We hâve not dis- 
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cussed the whole merits of the case; but the évidence fias ail been 
read, and we cannot say that the view we hâve taken of the homestead 
question has led to an inéquitable resuit. 
The decree of the court below must be affirmed ; and it is so ordered. 



COBB et al. v. CRITTENDEN. 

(Circuit Cîourt of Appeals, Third (Dlrcult May 7, 1908.)' 

No. 7. 

1. CJoNTBACTS—lLi-EGAXiTT— Défenses. 

Where plaintiff tendered certain rallroad bonds for dcllvery under & 
contract of sale, and défendant refused to reçoive tbe bonds, on the 
ground that plaintiff had obtained them under a void contract with the 
railroad company, such contract being void in fact, plaintiff could not 
recover for defendant's refusai to receive the bonds, plaintiff, in order 
to niake a foundation for hls suit, being forced to establlsb an unlawfal 
contract, which the courts would not enforce. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 11, Oontracts, §$ 
681, 682.] 

2. Subrogation— ScoPB of Remedt— Lien. 

A railroad company having become Indebted on certain notes, bonds to 
the amount of $t>0,000 were placed in the hands of C, as trustée, to se- 
cure the payment of the notes. Thereafter C. paid the Indebtedness, 
took up the notes, and afterwards, on the foreclosure of the mortgage, 
received the pro rata of $19,000, leaving a balance of $12,000 stlll due. 
Eeld, that C. by paying the notes became subrogated to the rlghts of 
the creditors against the bonds, on which he had a valid lien for the bal- 
ance of the debt'until payment; and bence the bonds, while subject to 
such lien, were not dellverable to C. and another under contract for the 
sale of the bonds of the railway company by the owner. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Thos. H. Murray, Jas. P. O'LaughIin, Hazard Alex. Murray, Wil- 
lis I. Lewis, Archibald F. Jones, and Robert R. Lewis, for plaintiiïs 
in error. 

W. K. Swetland and A. S. Heck, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below (156 Fed. 535), 
Crittenden, the défendant in error, brought suit against William and 
Théodore Cobb, to recover on a contract between them, which, after ar- 
ranging for the sale of certain stocks of the same road by Crittenden to 
the Cobbs, provided for the sale of certain bonds thereof as foUows: 

"Said Crittenden further sells and assigns to the said Théodore and Wil- 
liam Oobb ail of the bonds ownéd by hlm, issued by the New York & Pennsyl- 
vania Railroad Company to Franklin D. Sherwood and Fred O. Léonard, as 
trustées. It is impossible to describe In this contract the bonds owned by 
said Crittenden, for the reason that some of them are undivided bonds, but 
It Is the Intention of thlB agreement that Crittenden shall sell ail that he 
owna whether divided or undivided, but this contract shall apply only ta 
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the bonds uow owned by Crittenden, and he shall not bave the rigbt under 
its terms to acquire other bonds and seek to deliver tbem to tbe Oobbs under 
tbe provisions of tbis contract." 

A number of bonds so stipulated for were taken and paid for by 
the Cobbs, and this suit was brought to recover the stipulated priée 
of 75 cents on the dollar, viz., $26,700, for $35,000 of additional 
bonds, liability to take which the Cobbs denied. On the trial the jury 
found a verdict of some $11,000 for the plaintiff. Judgment having 
been entered thereon, défendants brought this writ of error. 

There are three principal questions under the assignments of error, 
the first of which concerns the plaintifiE's right to recover for the 
price of a proportionate part of $58,400 bonds paid by the railroad 
for the construction of its Millport Extension. The contention of 
Crittenden is that he and the défendants entered into an agreement, 
whereby Théodore Cobb was to take a construction contract from 
the railroad for the construction of the Millport Extension, for which 
Cobb was to receive in part payment, the foregoing bonds; that 
plaintifï' was interested in said contract, and was to receive part of 
said bonds; that Cobb took the contract, built the road, and re- 
ceived the bonds from the railroad; that he never accounted for 
them, but had them in his hands. Crittenden claimed thèse bonds 
were covered by the contract in suit, and thereby Théodore and 
William Cobb purchased them at 73 cents on the dollar. The de- 
fendants denied Crittenden had any interest in the contract, and that. 
if he had, being a director of the road, the contract was illégal and 
void. That such contract is illégal and void is conceded; but the 
court held that fact was not niaterial, as this suit was not brought 
to enforce the contract, but to recover the fruit of it. Its posi- 
tion is best explained by its own words in the opinion refusing a 
new trial ; 

"The remalnlng controversy was over the bonds received for the building 
of the Millport Extension, some ip58.400. The contract wlth tbe company for 
building this road was taken by Théodore Cobb, as tbe other had been by 
J. B. Rumsey, but the plaintiff claimed an Interest by vlrtue of au arrange- 
ment, proposed, as he testifled, by tbe défendants, by which he, they, Rumsey, 
MeOonnell, and lychardson were to participate, eaeh to put up $5,000 to 
cover the èost, wliich was estimated at $30,000. McConuell and Rlcbardson 
admlttedly never went in, and Rumsey dropped ont soon aftcr the work start- 
ed. But the others went on, according to plaiutlfE, he superintending the con- 
struction, and dolng practlcally ail that was doiie by any one In that direc- 
tion, tbe défendants furnisblng the money, incliiding hls share, which he had 
arrangea to raise, but was excused by them from dolng. Ail tbis, of course, 
was denied, but the jurj' bave aecepted It, and It is therefore to be taken 
as true. ♦ * * It is objected that Crittenden was a director In the road, 
as were the others, the défendants, with the rest, and was therefore pro- 
hlblted by both Constitution and statute from having any interest in its 
construction. Oonst. Pa. art. 17, § 6; Act Jlay 15, 18T4 (P. L. 1T8). But we 
bave passed the point where that would be materlal. Suit is not brought on 
the assérted arrangement between the parties, wlth regard to building the 
road, to recover a share of the profits, nor yet for the bonds representing this. 
but for tbe prlce of tbe bonds, which simply accrued to the plaintiff out of 
it, which the défendants agreed to buy. It Is tbe same as if, the transaction 
having been completed, and the stock and bonds coniing to the plaintiff hav- 
ing been turned over to him, tbe défendants had offered hlm a certain sum 
for tbem, which he had agreed to take. It would be no auswer in that ease, 
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to an action by the plaiutifi! on the sale, that the bonds came from a taîuted 
source, or that he became entltled to them in an unlawful way. Nor is this 
ehanged by the fact that at the time of the bargain, as well as of suit 
brought, tlie bonds were in the défendants' hauds. It is true that, in consé- 
quence of this, the prohibited arrangement has to be resorted to, to establish 
and détermine the plaintifï's interest, and that, except for it, he would hâve 
none. But as already stated, the thing tralticlced in and now sought to be 
enforced is not the gains coming to hini ont of it, but the bonds into whlch 
they had ripened, or rather the price of them, which the défendants agreed 
to pay. Suppose, to put it in another way, the défendants had sald : 'Yon 
hâve so many bonds due you from the building of the Millport Extension, for 
whlch we will give you so much,' and the plaintiff had accepted the offer. 
Can there be any question but that the défendants would be bound?" 

In the view indicated b}' this extract from the opinion of the court 
below we cannot concur. Théodore Cobb's contract was a lawful 
one. With Crittenden's interest therein it was an unlawful one. 
Cobb stood on the legality of his contract, and denied Crittenden's 
right to participate therein and to recover thereby in this case. To 
recover Crittenden was therefore forced to establish an unlawful con- 
tract, and to make the foundation of his suit that which statute law and 
public policy forbade. This brought his case within the ban of 
McMullen v. Hoffman, 174= U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 
1117, wherein it was said: 

"In case any action is brought in whlch it is necessary to prove the Illégal 
contract in order to maintain the action, courts will not enforce it, nor will 
they enforce any alleged rights directly springing from such contract." 

It is therefore apparent the court erred in denying défendants' 
poîîit that : 

"Under the pleadings and évidence there can be no recovery by the plain- 
tiff on account of the $5S,400 of bonds issued for the extension of the road 
to Millport." 

So also was there error in permitting a recovery by Crittenden 
of any portion of the $60,000 of bonds which Théodore Cobb held 
as trustée. By a paper of January 16, 1897, signed, inter alia, by 
Crittenden, the Cobbs, and others not parties to this suit, that in 
-considération of certain outstanding bills, payable of J. B. Rumsey, 
in the shape of notes in certain banks, aggregating $32,100, and on 
which the signers were liable as indorsers, accommodation makers, 
or in other ways, it was agreed that said $60,000 of bonds were "to 
be placed in the hands of Théodore Cobb, as trustée, as security 
for the payment of the above indebtedness, said bonds to be nego- 
tiated by the said Théodore Cobb, if necessary, when authorized by 
the undersigned, or by a majority of the ûndersigned." Subsequent- 
ly, Cobb paid ofï ail of said indebtedness, and holds the notes. On 
foreclosure, by the trustée, of the mortgage given to secure thèse 
bonds Cobb collected the pro rata of some $19,000 awarded thèse 
"bonds, but has not been reimbursed for any part of the $13,000 bal- 
ance. No settlement, accounting, or adjustment between the signers 
of said paper has been made, or the several amounts due by each as- 
certained. The trustée, by the terms of the trust, was bound to ap- 
ply such amount to the bills payable, and in relief of the sureties ; 



UNITED STATES V. MOORE. 513 

and, having paid the debts himself, he had a right to be subrogated to 
the rights of the nonpaying sureties. The remedy of subrogation 
is no longer limited to sureties and quasi sureties, but includes 
so wide a range of subjects that it has been called the "mode which 
equity adopts to compel the ultimate payment of a debt by any one 
who in justice, equity, and good conscience ought to pay it." Har- 
ris on Subrogation, § 1. 

It is therefore clear that under such circumstances Crittenden had 
no right to recover the bonds from Théodore Cobb, or to recover 
the price thereof from William and Théodore, and that the défend- 
ants' fifth point, viz. : 

"The payment of Théodore Cobb, shortly after January 5, 1900, of 
the notes for which the $60,000 of bonds had been pledged under the 
agreement of January 26, 1897, as modifîed by that of September 8, 
1898, did not release the bonds from the pledge. He, being trustée at 
the time of the payment, and holding the bonds as trustée, would be en- 
titled to the benefit of the bonds as security for the money so paid by 
him until reimbursed by payment to him ; and, never having l3een so 
reimbursed, there can be no recovery in this action against the de- 
fendants on account of those bonds" — should hâve been affirmed. 

This view of the case renders a reversai imperative, and in award- 
ing a venire we express no opinion on the question whether the 
plaintifï can maintain an action at law for the third élément which 
went to make up the verdict. 



UXITED STATES v. MOORE. 

(Circuit Court of Appeals, Nlntli Circuit. May 18, 1908.) 

No. 1,518. 

1. Public Lands — Original Title. 

The original title to lands in the United States was not in the Indlaus ; 
their rights being mère rights of possession or occupanoy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Publie Lands, § 1.] 

2. lîJDIANS — RESEBVATION TkEATY — CONSTRUCTION — INDIAN LAND — TiTLE 

— Ejectment. 

The Indian agreement of 1883 between the United States and Ohiefs 
Moses and Sar-sarp-kin of the Columbia réservation provided for the 
removal of the tribe at their élection, for their surrender of certain 
réservation lands, and for the allotment in severalty of one square mile 
of land to each head of a family or maie adult, in the possession and 
ownership of which they should be guaranteed and protected. The agree- 
ment was ratifled by Aet Cong. July 4, 1884, c. 180, 23 Stat. 79, providing 
that, if the Indians elected to reniain on the Columbia réservation, the 
Secretary of the Interior should cause the quantity of land stipulated in 
the agreement to be allowed them, which, when selected, should be held 
for the exclusive use and occupation of the Indians, and the remainder 
of the resen'atiori be restored to the public domain. HeUl, that Indians 
to whom lands were allotted in severalty under such treat,y acquired a 
mère right of possession and use, the title remaining in the United States, 
and that the government was therefore entitled to maintain ejectment 
against a third persou, who had ousted the Indian allottees from pos- 
session. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indians, §§ 25-30.] 

161 P.— 33 
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In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 
For opinion below, see 154 Fed. 712. 

A. G. Avery, U. S. Atty. 

James F. Moore, E. K. Pendergast, and R. W. Starr, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The court below sustained a demurrer to 
the complaint in this case and dismissed it. The question for décision, 
therefore, is the sufficiency of that pleading. Upon its face it shows 
that the action was brought at the request of the Secretary of the 
Interior and the Commissioner of Indian Aiïairs and under the direc- 
tion of the Attorney General. It allèges that, acting in accordance 
with Act Cong, July 4, 1884, c. 180, 23 Stat. 79, 80, entitled "An act 
making appropriations for the current and contingent expenses of 
the Indian Department, and for fulfiUing treaty stipulations with 
various Indian tribes, for the year ending June thirtieth, eighteen hun- 
dred and eighty-five, and for other purposes," the Président of the 
United States did on May 1, 1886, by executive order set aside as an 
individual réservation in favor of and for one Quo-lock-ons, an Indian 
and a ward of the government, a certain specifically described tract of 
640 acres, more or less, situate in Okanogan county, state of Washing- 
ton ; such land having been theretofore selected in accordance with the 
proAasions of the act mentioned under the direction of the Secretary 
of the Interior and designated "AUotment No. 7." The complaint 
further allèges that the tract in question was prior to such allotment 
a portion of the Columbia InHian réservation theretofore set aside 
by executive order for the use and occupancy of Indians ; that the 
aforcsaid Quo-lock-ons was, at the time the said individual réserva- 
tion was so set aside for him, amember of the Columbia tribe of Indi- 
ans, and resided in the state of Washington on the said Columbia Indian 
réservation ; that during the year 1890 the said Indian, Quo-lock-ons, 
died intestate, leaving as his only heirs two sons, named, respectively, 
Frank, alias Dominique, Te-kom-tarl-ken, and Sam Pierre ; that there- 
after the said Sam Pierre died intestate, without issue, leaving a 
widow, named Jennie, who is an Indian, and a member of the Colum- 
bia tribe of Indians, and then and now residing on the said réservation. 
The complaint further allèges that at ail times heretofore the plain- 
tiff was and still is the owner in fee simple and entitled to the im- 
médiate possession of the said specifically described tract of land, sub- 
ject only to the rights of the said Frank, alias Dominique, Te-kom-tarl- 
ken, and the said Jennie, to use and pccupy the same as an individual 
Indian réservation and as wards of the plaintiff; that about the 
month of August, 1904, the défendant, without right or authority, 
entered upon and took possession of the said 640-acre tract of land, 
and ousted the said Frank, alias Dominique, Te-kom-tarl-ken, and 
the said Jennie, and the plaintiff therefiom, and ever since lias unlaw- 
fuUy withheld, and still does unlawfully withhold, the possession 
thereof from the plaintiff and from the said Frank, alias Dominique, 
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Te-kom-tarl-ken, and the said Jennie, to their damage in the sum of 
$2,000; that the value of the rents, issues, and profits of the prem- 
ises from the month ôf August, 1904, and while the plaintiiï has been 
excluded therefrom by the défendant, is $2,000. The prayer is for the 
recovery of the possession of the demanded premises, for the sum of 
$2,000 damages for the withholding of the possession thereof, for 
$2,000 as rents, issues, and profits of the land, and for the costs of the 
action. 

It is manifest that the complaint states a perfect case, unless it be, 
as is contended on behalf of the défendant in error and as was laeld by 
the court below, that the plaintifï conveyed ail of its right and title 
to the tract of land in controversy, and severed ail of its relations to 
the Indians named, prior to the institution of the action. It is too 
late to talk about the original title to ail of the lands in the United 
States having originally been in the Indians. The contrary was long 
ago settled. "Undoubtedly," said the Suprême Court in the compara- 
tively récent case of Jones v. Meehan, 175 U. S. 18, 20 Sup. Ct. 4, 
44 L,. Ed. 49, "the right of the Indian nations or tribes to their lands 
within the United States was a right of possession or occupancy only. 
The ultimate title in fee in those lands was in the United States ; and 
the Indian title could not be conveyed by the Indians to any one but 
the United States, without the consent of the United States" — citing 
Johnson v. Mcintosh, 8 Wheat. 543, 5 L Ed. C81 ; Cherokee Nation 
V Georgia, 5 Pet. 1, 17, 8 L. Ed. 25 ; Worcester v. Georgia, 6 Pet. 516- 
544, 8 L. Ed. 483 ; Doe v. Wilson, 23 How. 457-4G3, 16 L. Ed. 584 ; 
United States v. Cook. 19 Wall. 591, 22 E. Ed. 210 ; United States v. 
Kagama, 118 U. S. 375-381, 6 Sup. Ct. 1109, 30 L. Ed. 228, Buttz 
V. Northern Pacific R. Co., 119 U. S. 55-67, 7 Sup. Ct. 100, 30 L. 
Ed. 330. 

But the courts, as well as Congress, are careful to guard and pro- 
tect the Indians in ail of their rights; the Suprême Court saying, in 
Jones V. Meehan, supra, in respect to a treaty then under considéra- 
tion : 

"lu construing any treaty between the Unitecl States and an Indian tribe, 
It must always (as was pointed ont by the counsel for the apyellees) be bonio 
In mind that the negotiations for the treaty are condiicted. on the part of 
the United States, an enlightened and powerful nation, by représentatives 
skilled in diplomacy, masters of a written language, understanding the 
modes and forms of creating the varions technical estâtes known to their 
lavs' and assisted by an interpréter employed by themseJves; that the treaty 
is drawn up by thom and in their own language; that the Indians on the 
other hand, are a weak and dépendent people, who hâve no written language 
and are wholly unfamillar wlth ail the forms of légal expression, and whose 
only knowledge of the terms in which the treaty is framed is that Imparted to 
them by the interpréter employed by the United States; and that the treat.v 
must therefore be construed, not aeeording to the technieal meaning of its 
words to learned lawyers, but in the sensé in which they would naturally be 
understood by the Indians." 

And in concluding a review of various of its previous décisions upon 
the subject the court, in the case from which the foregoing quotations 
hâve been taken, said: 

"The clear resuit of this séries of décisions is that when the United States, 
in a treaty with an Indian tribe and as part of the considération for the 
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cession by the tribe of a tract of country to the United States make a réserva- 
tion to a ehief or other member of the tribe of a specified niimber of sections 
of land, wbetlier already identified, or to be surveyed and located in the fu- 
ture, the treaty itself couverts the reserved sections into individual property. 
The réservation, uniess aecompanied by words limiting its effect, is équivalent 
to a présent grant of a complète title in f ee simple : and that title is aliénable 
by the grantee at his pleasure, uniess the United States, by a provision of 
the treaty or of an act of Congress, hâve express! y or impliedly prohibited 
or restricted its aliénation." 

The question, then, for décision hère is: Did Congress by its act 
of July 4, 1884, above referred to, in ratifying and confirming an 
agreement entered into on the Yth of July, 1883, between the Secre- 
tary of the Interior and the Commissioner of Indian Affairs and 
Chief Moses and other Indians of the Columbia and Colville réserva- 
tions, in the then territory of Washington, part with the fee-simple 
title to the lands therein referred to, or leave the title thereto in the 
United States for the protection of the Indians in the exclusive use 
and occupation of such lands ? The agreement is as f oUows : 

"Agreement with the Columbia and Colville, 1883. 

"In the conférence with Chiefs Moses and Sar-sarp-kln, of the Columbia 
réservation, and Tonasket and Lot, of the Colville réservation, had this day, 
the foUovving -was substantially what was asked for by the Indians; 

"Tonasket asked for a saw and grist mill, a boardlng school to be estab- 
lished at Bonaparte creek to aecommodate one hundred (100) pupils, and a 
physician to réside with them, and $100 (one hundred) to hlmself each year. 

"Sar-sarp-kin asked to be allowed to remain on the Columbia réservation 
with his people, where they now llve, and to be protected in their rights as 
settlers, and, In addition to the ground they now hâve under cultivation within 
the limit of the flfteen-mile strlp eut off from the northern portion of the 
Columbia réservation, to be allowed to sélect enough more unoccupied land 
in severalty to make a total to Sar-sarp-kin of four square miles, being 
2,560 acres of land, and each head of a family or maie adult one square mile, 
or to remove ônto the Colville réservation, if they so désire ; and in case 
they so remove, and relinqulsh ail their claims to the Columbia réservation, 
he is to receive one hundred (lOO) head of cows for himself and people, and 
such farming implements as may be necessary. 

"AU of whlch the Secretary agrées they should hâve, and that he will ask 
Congress to make au appropriation to enable hlm to perform. 

"The Secretary also agrées to ask Congress to make an appropriation to 
enable him to purchase for Chief Moses a sufRcient number of cows to fur- 
nlsh each one of his baUd with two cows; also to give Moses one thousand 
dollars ($1,000.00) for the purpose of erectlng a dwelling house for himself; 
also to construct a sawmill and grlstmlU as soon as the same shall be required 
for use; also that each head of a family or each maie adult person sball be 
furnished with one wagon, one double set of harness, one grain cradle, one 
plow. one harrow, one scythe, one hoe, and such other agrieultural implements 
as may be necessary. 

'And, on condition that Chief Moses) and his people keep this agreement 
faithfully, he is to be paid In cash, In addition to ail of the above, one thou- 
sand dollars ($1,000.00) per annum during his life. 

Ail this on condition that Chief Moses shall remove to the Colville réserva- 
tion and relinqulsh ail claims upon tlie government for any laud sltuate else- 
where. 

"Further, that the government will secure to Chief Moses and his people, 
as well as to ail other Indians who may go onto the Colville réservation and 
engage in farming, equal rights and protection allke with ail other Indians 
now on the Colville réservation, and will afford him any assistance neces- 
sary to enable him to carry out the terms of this agreement on the part of 
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himself and his peopîe ; that uiitil l:e and his people are located permaneutly 
on the Colville réservation his status sliall remain as now, and tlie police over 
his people shall be vested in the military, and ail money or articles to be 
furnished hlm and his people shall be sent to some point in the locality of his 
people, there to be distributed as provided. AH other Indians now living on 
the Columbia réservation shall be entitled to 640 acres, or one square mile, 
of land to each head of family or maie adult, in the possession and owner- 
shlp of which they shall be guaranteed and protected ; or, should they move 
onto the Colville réservation within two years, they will be provided with 
such farming implements as may be required, provided they surrender ail 
rights to the Columbia réservation. 

"Ail the foregoing is upon the condition that Congres» will inake au ap- 
propriation of funds necessary to accomplish the foregoing, and conflrm this 
agreement, and also, with the understanding that Chief Moses, or any of the 
Indians heretofore mentloned, shall not be required to remove to the Col- 
ville réservation until Congress does make such appropriation, etc. 

"H. M. Teller, 

"Secretary of the Interior, 

"H. Price, 

"Commissioner of Indiau Affairs. 
his 

"X Moses. 

mark. 

his 

"X Sar-sarp-kin." 
mark. 

The act of Congress of July 4, 1884, provided as follows: 

"For the purpose of carrying into effect the agreement entored into at the 
city of Washington on the seventh day of July, eighteen hundred and eighty- 
three, between the Secretary of the Interior and the Commissioner of Indian 
Affairs and Chief Moses and other Indians of the Columbia and Colville 
réservations, in Washington Territory, which agreement is hereby accepted, 
ratifled, and conflrmed, including ail expenses incident thereto, eighty-five 
thousand dollars, or so much thereof as may be required therefor, to be im- 
niediately available: Provided, that Sar-sarp-kin and the Indians now re- 
siding on said Columbia réservation shall elect within one year from the 
passage of this açt whether they will remain upon said réservation on the 
terms therein stipulated, or remove to the Colville réservation ; and pro- 
vided, further, that in case said Indians so elect to remain on said Columbia 
réservation the Secretary of the Interior shall cause the quantity of land 
therein stipulated to be allowed them to be selected in as compact form as 
possible, the same when so selected to be held for the exclusive use and oc- 
cupation of said Indians, and the remainder of said réservation to be there- 
upon restored to the public domain, and shall be disposed of to actual settlers 
under the homestead laws only, except such portion thereof as may properly 
be subject to sale under the laws relating to the entry of timber lauds and of 
minerai lands, the entry of which shall be governed by the laws now in force 
concerning the entry of such lands." 

It is to be borne in mind that at the time of the agreement of 1883, 
and at the time of the act of Congress in question, section 2079 of 
the Revised Statutes was in force, declaring that : 

"No Indian nation or tribe within the territory of the United States shall 
be acknowledged or recognized as an independent nation, tribe or power with 
wbom the United States may contract by treaty; but no obligation of any 
treaty lawfuUy made and ratified with any such Indian nation or tribe prior 
to March third, eighteen hundred and seventy-one, shall be hereby Invalidated 
or impalred." 
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The, agreement of 1883 expressly recites that wliat Sar-sarp-kin ask- 
ed for wasi — 

"to be allowed to remain on tlie Columbia réservation wlth bis i)eoiile, where 
they now live, and to be protected in their rislits as settlers, and, in addition 
to the ground they now bave nnder cultivation withiu the limit of the fifteen- 
mile stWp eut off f rom the northeru portion of the Cohimbia réservation, to 
be allowéd to seleot enongh more unoccupied land in severalty to niake a 
total to Sar-sarp-lîin of four square miles, being 2,560 acres of land, and each 
head of a family or maie adult one square mile, or to remove onto the Col- 
ville réservation, if they so désire ; and in case they so remove, and relin- 
quisli ail their daims to the Columbia réservation, he is to receive one 
hundred (100) head of cows for himself and people, and such farmlng imple- 
ments as may be necessary." 

And after the provisions with respect to Chief Moses and his people 
cornes that so much rehed upon by the défendant in error : 

"Ail other Indians now living on the Columbia réservation shall be en- 
titled to 640 acres, or one square mile of land, to each head of family or maie 
adult, in the possession and owncrship of which they shall be guaranteed and 
protected." 

The agreement itself recites that it was entered into upon condi- 
tion that Congress should confirm it, and necessarily only to the extent 
that Congress should confirm it. Jones v. Meehan, 175 U. S. 1, 20 
Sup. Ct. 1, 44 L. Ed. 49; Lone Wolf v. Hitchcock, 3 87 U. S. 553, 23 
Sup. Ct. 216, 47 L. Ed. 299. 

Looking at the agreement alone, we do not think that either party 
to it could hâve understood from its language that it vi'as conteni- 
plated that the government was to sever its relations to such of the 
Indians as should remain on the Columbia réservation, any more than 
with those who should remove to the Colville réservation — to,cease.to 
be their guardian. On the contrary, the agreement expressly recites 
that the Indians were to be "protected" by the government and by it 
guaranteed in the possession and ownership of the respective tracts of 
land to be set apart to them in severalty. How could the United 
States afïord such protection but b}' remaining the guardian of the 
Indians? We think it the plain meaning of the agreement itself that 
it should do so, and that no party thereto could hâve otherwise under- 
stood. That it was to the interest of the Indians that thé government 
should retain such title and continue as the guardian of the Indians 
was recognized by the learned judge of the court below, where he said 
in his opinion that his conclusion had — 

"been reached with mucli relnctnnce, for no donbt it would be lietter for the 
Indians to sustaiu the phiintiff's contention. ïhey are not qualifled to cope 
with the white race, and the resuit of tliis décision, should it be Kus'raiued 
in the higher, courts, will no donbt be prejudicial to their best inicrcsfs. It 
is to be regretted that so eommcndable an effort sliould not bave bo'en niade 
before the agreement reeeived the approval of Congress, or at least liofore the 
rights of purc-hasers had attached ; but the Suiireme Court bas said that the 
courts are not coueerued with thèse considérations." 

That Congress took the same view in respect to the interest of the 
Indians is, we think, manifest from its confîrmatory act în question, 
in which it provided that, should the Indians then residing on the 
Columbia réservation elect wiîhin the time lin^.ited in the statute (one 
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year) to remain on that réservation, the Secretary of the Interior 
should cause the quantity of land, stipulated in the agreement to be 
allowed them, to be selected in as compact form as possible, "the 
same when se selected to be held for the exclusive use and occupa- 
tion of said Indians." To be "held" by whom? Obviously by the 
United States, their guardian, and to the end that they might be "pro- 
tected" against the tricks and acts of designing persons. Such act on 
the part of Congress was in accord with its gênerai policy upon the 
subject; and that such is its true meaning finds strong support in the 
fact that the act was so construed by Président Cleveland in his ex- 
ecutive order of May 1, 188G, directing : 

"That the tracts of land in Washington Territory survoyed for and allotted 
to Sar-sarp-kin and other Indians, in accordance witli the provisions of said 
act of July 4, 1884. which allotments were approved by Acting Set.Totary of 
the Interior April 12, 1886, be, and tlie same are hereby set apart for tlio ex- 
clusive use and occtipatiou of said Indians ; tlie field notes of the survey of 
said allotments being as follows," etc. 

It is further confirmed by the interprétation put by Congress itself 
upon the act of Julv 4, 1884, by its subséquent acts of March 3, 1905 
(33 Stat. 1064, c. 1479), and of March 8, 1906 (34 Stat. 55, c. 629), 
providing for the conveyance of the government title by patents to 
certain of the allottees under the agreement and act in question. The 
législative construction of its own act is always potent. "If it can be 
gathered," said the Suprême Court in U. S. v. Freeman, 3 How. 556- 
564, 11 ly. Ed. 724, "from a subséquent statute in pari materia, what 
meaning the Législature attached to the words of a former statute, 
they wiil amount to a législative déclaration of its meaning, and will 
govern the construction of the first statute." And in the case of Phila- 
delphia & E. R. Co. v. Catawissa R. Co., 53 Fa. 20, the Suprême Court 
of Pennsylvania said: 

"If a contemporaneous construction by the Législature of the sjime words 
can be discovered, it is high évidence of the sensé intended.'" 

That the acts of July 4, 1884, of March 3, 1905, and of March 8, 
1906, above referred to, are in pari materia, is perfectly plain, for 
they relate to the same subject-matter and are parts of the same légis- 
lative purpose. In respect to such statutes, Sutherland, St. Const. 283, 
says : 

"'Ail consistent statutes which can stand together. though enacted at différ- 
ent dates, relating to tlie same subject, and hence brielly called statutes in 
I>ari materia, are treated prospeetively, and construed together, as though 
they constituted one, act. This is true, \vh«ther the acts relating to tlie same 
sub.iect were passed at différent dates, separated by long or short intervais at 
the same session, or on the same day. They are ail to be comiiared, harmo- 
nized, if possible, and, if not susceptible to a construction which will make 
ail of their provisions harmotiize, they are made to operate together, so far 
as possible, consisteutly with the évident intent of the législative euactment." 

And in Endlich on the Interprétation of Statutes, § 43, it is said: 

"Where there are earlier acts relating to the same subje<-t. the sm'vey niust 
extend to them ; for ail are, for the purposes of construction, cousidercd as 
.forming one homogeneous and consistent body of law, and each of which ma.v 
explain and elucidate every other part of the commou System to whicli it 
belongs." 
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The judgment is reversed, and the case remanded to the court be- 
low, with directions to overrule the demurrer to the complaint, with 
leave to the défendant to answer. 



DELAWARE & H. CO. v. LARNARD. 

(Circuit Court of Appeals, Third Circuit. May 5, 1908.) 

No. 17. 

1. RAII.ROADS— Accidents at Ckossings— Epfect op Open Gates. 

The fact tliat safety gâtes maintained by a railroad compauy at a hig!:- 
way crosslng are open is an implied invitation to persous traveling the 
higliway to enter upon the crossing; and, while it does not absolve 
them from the duty of talîing reasonable précautions to avoid injury 
by moving trains, it qualifies that duty to the extent that they may rea- 
sonably présume that the compauy'^ servants bave performed tbeir duty 
in aseertainiug the safety of the crossing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Railroads, § 1072.] 

2. Sajie— Négligence— Absence of Flagman at Dangehous Cbossing. 

The four tracks of défendant railroad company and those of two other 
companies crossed a street near each other. There were yards near, 
and the tracks were largely used for svpitching purposes. Défendant 
maintained gâtes at the outer sides of the entire group of tracks ; they 
being 224 feet apart. PlaintlfC's husband and his son approached the 
crossing on foot, with two wagons following, loaded with lumber, whlch 
was to be loaded in a car. The gâtes were open, and deceased and his son 
went ahead as a further précaution against trains which might be ap- 
proaching. When they reached the center of defendant's tracbs, they saw 
a train approacbing on one of the inner tracks and started back, when 
a freight train on the outer track backed, and plaintifE's husband was 
struek and killed by the caboose, which was being kicked back onto a 
switch. The son testified that the car was standing still and was started 
suddenly. The conductor testified that it was moving slowly, and that 
he stood on the rear platform of the caboose and called a warning to 
the deceased. Held, that uiider such évidence the jury were justifled in 
flnding that the crossing was an unusually dangerous one, and required 
extraordlnary care on the part of défendant, and that. In view of the 
open gâtes, the failure to station a man at the crossing, either perma- 
nently or temporarily, to give warning of the movement of the switch- 
ing train, was négligent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Railroads, §§ 
972-977, 1072. 

Duty to give warning signais at crossing, see note to Chesapeake & O. 
Ry. Co. v. Steele, 29 C. C. A. 90.] 

3. Négligence — Contbibutokt Négligence— Question fob Jury. 

The question of contributory négligence is for the jury, unless the évi- 
dence to establish such négligence is clear and uncontradicted, and such 
that no reasonable man could corne to a contrary conclusion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
279-302.] 

4. Railroads— Action fob Injuby to Peeson at Ceossikg— Instbuctions. 

In an action to recover for the death of a person killed at a railroad 
crossing by a switchlng train, a statement in the charge of the court that, 
if a member of the crew had been stationed at the crossing to warn per- 
sons on the hlghway of the movements of the train, it might hâve pre- 
vented the Injury, was not réversible error, in connection with clear in- 
structions as to the province of the Jury and giving the claims of the 
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respective parties, and where the évidence was such as to warrant a 
finding that the failure to so station a man was négligence. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

James H. Torrey, for plaintiff in error. 
Paul Sherwood, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The material facts disclosed by the record 
brought before us by the writ of error in this case are as follows: 

The défendant in error (hereinafter called the plaintifï) brought her 
action in the court below against the plaintifï in error (hereinafter 
called the défendant) to recover damages for the death of her hus- 
band, who was killed while walking on the highway across the tracks 
of the défendant company, near the Dickson City station, in Novem- 
ber, 1906. The highway in question was called Boulevard avenue, 
and ran nearly north and south where it crossed the tracks of the 
défendant company, and that of two other railroad companies in 
close proximity thereto. From a northerly direction, it first crossed, 
at right angles, the Delaware, Lackawanna & Western Railroad, 
which, at that point, ran due east and west. It then continued through 
an open space of nearly 99 feet, to the tracks of the Ontario & West- 
ern Railroad, where there were two tracks, and a switch at the cross- 
ing branching out towards the west into a number of yard tracks, and 
a dépôt building on the northern side of said tracks and on the east- 
erly side of said avenue, not more than 20 or 30 feet therefrom. 
Thèse tracks, as well as those of the défendant company, crossed the 
avenue, not at right angles, as those of the Delaware, Lackawanna 
& Western did, but somehow diagonally, nearly (though not quite) 
in a northeasterly and southwesterly direction. 

After Crossing the tracks of the Ontario & Western, the avenue 
crosses an open space of nearly 58 feet, between the latter tracks and 
those of the défendant company. Thèse tracks are four in number, 
the north and south, or the two outside ones, being freight tracks, 
and those in between passenger tracks. Thèse four occupy a space 
of 51 feet across. It was at the crossing of the northerly track that 
the accident in question happened. In the space last mentioned, be- 
tween the Ontario & Western tracks and those of the Delaware & 
Hudson, about 20 or 30 feet easterly from the avenue, stood a gate- 
house, high enough for the gatekeeper to look over the tops of cars 
on the several railroads. It appears from the évidence that a gate- 
keeper was employed by the défendant company, to operate two safe- 
ty gâtes which stood to the north of the Delaware, Lackawanna & 
Western and south of the Delaware & Hudson railroad. There were 
thus only two gâtes, one to the north and one to the south of this 
group of railroads, the distance between the two being about 234 feet. 

On the day in question, the plaintifï's husband, with his son, a man 
about 24 years of âge, were coming south on the Boulevard avenue, 
accompanying two wagons loaded with lumber, owned by the de- 
ceased, who was in the lumber business. The wagons were on their 
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vvay to the south side of the défendant company's railroad, to load 
the lumber onto cars standing on a switch of the défendant company 
on the said south side, a little to the east of the avenue. As the teams 
approached the tracks of the Delavvare, Lackawanna & Western Rail- 
road, tlie gâtes were up, but the deceased and his son, as a matter 
of greater précaution, as testified by the son, wall<:ed across thèse 
tracks, and the head team followed them, into the open space betvveen 
thèse tracks and those of the next railroad. According to the testi- 
mony of the son, the team was halted in this space while he and his 
father vvalked on across the tracks of the Ontario & Western, and 
onto and across the northern track of ' the défendant company. He 
says, as they were stepping from this track, they savv a passenger 
train coming from the west on the next track but one of defendant's 
road, and started back otito the freight tracks from which they had 
just stepped, when a train of car-s, which they had observed upon 
their left hand and close to -the crossing, started with a jerk towards 
them, striking his father with fatal resuit, he himself just escaping. 
There is some testimony to corroborate this of the son, especially as 
to the sudden movement or jerk of the freight train that was being 
backed across the highway. 

The testimony of the défendant is that a draft of 19 freight cars, 
with a caboose attached at the rear, had, a short time beforc, been 
drawn east of the crossing, in order to back onto certain' switches, 
both east and west of said crossing. That, in coming back, and with- 
in a few feet of the crossing, while proceeding slowly, the caboose 
was uncoupled from the train, in order that it might be shoved back 
and across a switch west of the crossing, bef ore the rear of the freight 
train reached it. To accomplish this manœuver, or "kick-back" as 
it. is sometimes called, it was either necessary, if thé train were niov- 
ing at sufficient speed, to stop or slow up, so as to allow the caboose 
to get away from it, or, if the train was not going fast enough at the 
time of the uncoupling, to give a shove or start for a little distance, 
so that the caboose might hâve the requisite momentum to carry it 
past the switch ahead of the train. It does not appear with entire 
certainty how, according to defendant's testimony, the manœuver was 
accomplished. The plaintiff's testimony, however, seems positive that 
the train was standing just east of the siding, and started back with 
a sudden jerk when four or five feet away from the deceased. The 
plaintiff's counsel bas argued that the latter may hâve been what real- 
ly occurred, and the sudden accélération of speed just at the crossing, 
was équivalent in its results, and might bave been mistaken by plain- 
tiff's witnesses for a sudden start from a state of rest. The plaintiff's 
witnesses, however, were positive that the train was standing still 
within a few feet of the crossing, and started back with a sudden 
jerk, which xaused it to strike the deceased. 

We are not prepared to say that there \yas no évidence sufficient 
to support one or the other of thèse théories, propounded by the plain- 
tiff, whatever may be our view as to the weight of the testimony in 
contradiction of them. Defendant's testimony established the fact 
that the train was adequately manned with a conductor and brakeman. 
Thèse ail testify that the train, when it started back, continued to move 
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at a slow rate of speed, uniformly and without accélération, until 
the time of the accident, and this testimony is corroborated by that 
of two engineers or employés on engines standing on the tracks of 
the other roads alongside of the defèndant's. The conductor also 
testifies that he was at the rear end of the caboose, as it approached 
the Crossing, and saw the deceased standing on the track, and shouted 
at him twice before the coUision, though the son tcstified that he heard 
no such warning or other signal. There was also the usual conflict 
of testimony between those on the train and some who were standing 
by, as to the hearing of any signal by a bell or whistle, and little im- 
portance is to be attached to the testimony of those who can merely 
say that they did not hear what others positively say they did hear. 

There were other facts, however, of a pregnant character,. which 
properly entered into the considération of the case by the jury, such 
as, that when deceased and his son and the first team approached the 
railroads, the safety gâte was open, and there was thus presented 
what the law and common sensé concur in designating an "invitation" 
by those in charge of the railroads, to the deceased and his teams, to 
enter upon the crossing. While such invitation did not absolve those 
entering upon the^ railroad enclosure from the duty of taking rea- 
sonable précautions to be watchful as to possible danger from moving 
trains, it certainly qualifies that duty to the extent that there might 
be a justifiable presumption by the user of the highway, that the rail- 
road's servants had performed their duty in ascertaining the safety 
of the crossing. There is the further testimony of the son, that the 
deceased and himself had gone ahead of the timber wagons, not- 
withstanding the open gâte, for the very purpose of assuring them- 
selves as to the safety of the crossing, and that they stopped, looked 
and listened before crossing any of the tracks. There is also the évi- 
dence tending to show that this crossing occupied by this group of 
important railroads, upon which there was a heavy freight and pas- 
senger traffic and a constant movement backwards and forwards of 
the engines and cars of three différent railroads, was a , more than 
usually dangerous one. If this were so, there was in conséquence 
imposed upon the companies, so far as they controlled it, as well as 
upon the user of the highway, a duty of care proportionate to thèse 
circumstances of danger. 

Nor cari we say that the jury would be unwarranted in coming to 
the conclusion, upon ail the évidence, that, by reason of the implied 
invitation of an open safety gâte, the défendant company owed a duty 
of gréa ter care to those who were on its tracks, than was performed 
by such warning as could be given by the person stationed at the rear 
of a backing freight train. As we hâve said, three important rail- 
roads were transacting, not only the usual business of running regu- 
lar freight and passenger trains across this highway, but, there was 
also a constant movement of engines and cars on ail of them, back- 
wards and forwards across it, incident to the shifting in connection 
with stations and freight yards. 

It was with référence to an admitted situation of this character, 
and the contention by plaintifE's counsel, that the reasonable care re- 
quired of the défendant company, under the circumstances, demanded 
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some other précaution than was actually taken to préserve those who 
were legally using this crossing, from the dangers arising from such 
a situation, that the court below used the language to which exception 
is taken in the first spécification of error. As this spécification pré- 
sents what seems to us the most serious question in the case, we 
quote it in full, as foUows: 

"First The learned court erred In tbat part of Its charge to the Jury which 
Is as follows: 'It îs contended, again, that the company should give waruing, 
but It Is answered In reply, that that also was done, not only by the whlstle 
and the bell, and the continuai ringing of the bell, but, as testifled by the 
conductor, by calling eut, by standing there on the hind platform of the 
caboose, and endeavoring to give a warning ; that he said he dld glve, wheii 
the train was still 150 feet away, and agaîn called out a second time when 
it was too late. Now, was this sufflcient? One party says "Tes," and the oth- 
er "No." The matter Is for you to consider and settle In your own minds. I 
can concelve that if there liad been a brakeman or a flagman or conductor, stand- 
ing there, instead of belng upon the train, that a warning might liave been 
glven that would bave been more effective. It Is true that ail the men of that 
train were occupled; one man had been dropped ofE — Lannan — In order to 
protect the train from the southt as it crossed over ; another had been dropped 
at the upper end on the other side of the crossing to protect the train from 
anythlng in that direction ; the middle brakeman was on the box car next to 
the caboose not only to eut it ofC from the rest of the train, but to receive 
signais, 1( any were required In order to stop the train, and to pass those 
signais on to the engineer ; and the conductor was on the caboose in a posi- 
tion to give any warning as it approached. Still, If there had been another 
man, either a flagman permamently establlshed at that crossing, to give warn- 
ing, or temporarily supplied at the time, as I say, I can conceive that that 
would hâve been a safeguard of the place that might bave prevented this ac- 
cident.' " 

A careful examination of the testimony convinces us that the jury 
might warrantably believe that the crossing hère in question presented 
more than the usual dangers. While the évidence shows that the train 
that backed over the crossing was equipped with a suiificient crew to 
properly handle it, it does not appear that any one of them was spe- 
cially designated for, or specially stationed at, this crossing, for the 
purpose of warning those who were using the highway, and we may 
présume that the crew were charged only with those duties which con- 
cerned the handling and movement of the train, and were probably 
necessary for that purpose, without référence to the guarding of 
crossings. However that may be, it does not seem that any member 
of the train crew was stationed at this crossing, for the purpose of 
protecting those who were using it, and it seems to us there was évi- 
dence before the jury, from which they might reasonably in fer that 
there was the absence of reasonable care on the part of the défendant 
company, in not providing a flagman or watchman for that purpose, 
and that this, taken in connection with the open gâte, was such a 
dereliction of duty as supported the charge of négligence made by 
the plaintifï. 

It was in dealing with this feature of the case, that the learned 
judge of the court below said : 

"I can conceive that, if there had been a brakeman or a flagman or conduct- 
or standing there, Instead of being upon the train, that a warning might 
hâve been given that would hâve been more effective. * * * gtill, If 
there had been another man there, a flagman permanently established at that 
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crossing to glve waniing, or temporarilj- supplled at the tiine, as I say I eau 
conceive that that woulcl hâve been a safeguard of the place that might hâve 
prevented tins accident." 

We do not think this portion of the charge, in the connection which 
we hâve explained, constituted error. It had relation to the facts of 
the case and to the situation as disclosed by the testimony. While 
dissociated from the context the language just quoted may seem to 
intimate a personal opinion on the part of the trial judge, it is in 
reality only a suggestion of what might be believed in plaintifiE's 
view of the testimony. It is immediately preceded, after stating what 
in substance is the controversy between the parties, by the instruction 
to the jury, that the matter was for them to consider and settle in 
their own minds, and is followed immediately and throughout the 
charge by statements of the other side of the controversy, and clear 
instructions to the jury as to their province in dealing with the facts 
of the case, and insistence upon their plenary duty and power to deal 
with them according to their own judgment. 

Considering the charge as a whole, it did not permit the jury to 
embark upon a sea of spéculation, as contended for by the plaintifiE, 
in error, nor permit them to hold that the company was required to 
place "such number of employés at the crossing, and so stationing 
them as to make it a physical impossibility for the plaintiff (deceased) 
to go upon the track in front of the cars." The inference permitted 
to the jury was that the absence of such a guard or flagman, under 
the circumstances, was négligence on the part of the company, and 
that the présence of such a précaution would probably (not neces- 
sarily) bave prevented the accident, and such an inference was not, in 
our opinion, upon ail the évidence, an unwarranted one. It is not 
necessary to show that the présence of such a guard or watchman 
would bave prevented the accident, but only that, under the circum- 
stances, it was a précaution which due care required to be made, and 
that it probably would hâve prevented the injury complained of. In 
dealing with the question, what inference upon a given state of facts 
it is permissible for a jury to draw, no hard and fast rule can be laid 
down for the guidance of a trial judge. The circumstances of the 
particular case, as well as the rules of law that may be applicable 
thereto, must furnish the ratio decidendi in such cases, and thus view- 
îng the action of the court below, we think no right of the défendant 
bas been violated. On the contrary, the charge throughout was as 
favorable to the défendant, as it had the right to demand. 

The second and third assignments of error relate to the refusai of 
the court to give the jury binding instructions, that upon ail the évi- 
dence they should fînd a verdict for the défendant, the contention of 
the learned counsel for the défendant being that there was no évidence 
to support the charge of négligence against the défendant, or, assum- 
ing tbat such négligence was shown, it clearly appeared from ail the 
évidence, that the deceased was guilty of contributory négligence. The 
iirst branch of this contention, involving the propriety of the submis- 
sion of the question of defendant's négligence to the jury, has been 
disposed of by what we hâve already said. 
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The gênerai rule is that the question of contributory négligence is 
one for the jury, and can only be departed from where the évidence 
'to establish such négligence is clear and uncontradicted, and such tliat 
no reasonable man could corne to a contrary concliision. The sanie 
principles are therefore involved in considering the duty of the court, 
whether the. question relates to the négligence of the défendant, or 
the contributory négligence of the one sulïering the in jury. 

We.think Httle is required to be said as to this latter brandi of dé- 
fendants contention. To bave withdrawn the case from the jury 
on the ground that deceased clearly contributed to bis own injury by 
bis own négligence, would bave been to ignore entirely the testimony 
of the son. of the deceased, of several of the witnesses, and also cer- 
tain facts and presumptions belonging to the plaintifï's side of the 
:ase ; such facts, for instance, as the open gâte, the présence of en- 
^ines on the varions tracks, with their escaping steam, and the àp- 
proach of a train on an adjoining track of defendant's road, and the 
presumption that ordinarily arises, that a reasonable being will takc 
due, précautions to guard- against manifest danger to life and limb, a 
presumption reinf orced in this case by the uncontroverted f act tliat 
the deceased and his son had proceeded through the open gâte and 
were crossing the various tracks of the, différent railroads, for the 
rery purpose of ascertaining ,whether the way was clear for the teams 
they had in, charge. With the weight of testimony on either side, 
the court below had, of course, nothing to do, but, after a careful ex- 
amination of ail the évidence, we are of opinion that it did not err 
in its refusai to withdraw the case from the jury. 

The fourth spécification of error regards wliat the court said as 
to defendant's point, that the fact of the safety gâtes being open, had 
a "tendency at least to give the traveler the impression that ail is 
safe, andthereby blunt the edge of his caution," the language of the 
court : being as folio ws : 

"That applies a good deal more when a persou is driviiig tlum wlieii lie is 
walklng because, as I hâve said to you, aud as you well kiiow, It is a good 
deal more difflcult in one case to look about you and goveru your action, than 
it is in tlie other. It is true, however. in both cases, that if a safety gâte i« 
there, and the safety gâte is up, the natural tendency of it is to tlirow one off 
ordlnary précaution ; and you may take that into considération, if tlie facts aro 
such as suggested In this point, In disposing of tlie questions which are in- 
volved hère." 

It may be gathered from what we bave already said, that, in our 
opinion, this is à correct statement of the law. The suggestion made 
by the learned trial judge, that a greater responsibility rests upon 
one who walks across the railroad track, where the gâte is open, than 
upon one who drives across, was altogether in favor of the défend- 
ant. We find, therefore, no error in thé judge's charge in this re- 
spect, and the fourth assignment is without merit. 

The fifth assignment' of error relates to certain portions of the 
court's charge regarding the measure of damage. No argument has 
been presented in plaintifï's brief , in regard to this assignment, but 
this court has carefully considered that portion of the charge covered 
by it, and finds no error therein. '■' 
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It only remains to say that the charj^e, which was an elaborate one, 
fairly summarized the évidence on both sides for the benefit of the 
jury, and correctly stated the principles of law that should govern its 
délibérations. It was eminently fa^r to the défendant. 

The judgment below is hereby afifirmed. 



STANDARD STEEL CAR CO. v. McGUIRB. 
(Circuit Court of Appeals, Third Circuit. May 13, 1908.) 

No. le. 

1. Master and Servant— Servant op Independent Oontractok— In.juries— 

Method of Work. 

Where tbe servants of a contractor for tlie érection of au addition 
to defeiidant's car shops liad been accustomed to use tlie nmway of a 
travellng crâne in the niill to move scafColding from one truss to anotlier, 
which method of worlv liad been pursued in the présence of defendant's 
superin tendent, without objection, it would be cousidered as bavingbeen 
foUowed with defendant's express permission, 

2. Négligence— O.ARE Eequibed. 

Where défendant had consented to the use of a crâne runway In defend- 
ant's mil] by plaintifE, a servant of an Independent contracter, in moving 
scaft'olding from one truss in an addition to the mill to anotlier, plain- 
tifC in so using the runway was not a trespasser, but was witlûn the class 
of persons présent in dangerous premises by the owner's express per- 
mission, as to whom défendant was chargeable with an aflirmative duty to 
talie spécial précautions against injury that might happen to plaintifE by 
reason of the opération of the erane on that part of the runway on which 
he was standing. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 37, Négligence, § 20.] 

3. SaME— ASSUMED RlSK. 

Where plaintifE, a servant of an independent contracter, was permitted 
with defendant's consent to use the runway of a traveling crâne in alter- 
ing the position of scafEolding In defendant's mill, plaintiff did not as- 
sume the rlslc of defendant's négligence in operating tbe crâne on such 
portion of the runway where plaintiff was standing, without notice to 
him, though plaintifE was also bound to guard himself against obvions 
dangers. 

[FA. Note. — Âssumption of risli incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

4. Same — Anticipated Danger. 

Where défendant had invited the servants of an independent con- 
tracter to use a traveling crâne runway in altering the position of 
scaffolding in the mill, défendant was bound to anticipate the présence 
of such servants on tbe runway and to guard against dangers incident 
thereto. 

5. Same— Questions for Jury. 

In an action for injuries to a servant of an independent eontractor by 
being struek by defendant's traveling crâne, used with defendant's permis- 
sion for the removal of scafColding from one place In the mill to anoth- 
er, whether défendant was n^ligent In failing to use reasonable pré- 
cautions to prevent such injury, and whether plaintifE was négligent, 
held for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 270- 
346.] 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. W. Smith, for plaintiiï in error. 
L. E. Porter, for défendant in error. 

Before DAI.EAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. Tlie défendant in error, who was plain- 
tif? below and hereafter called the plaintifï, recovered a verdict in 
an action of trespass for personal injuries claimed to hâve been caused 
by the neghgence of the plaintiff in error, which was défendant be- 
low and hereafter called the défendant. The material facts of the 
case, as disclosed by the record, are as follows : 

Défendant was engaged in the manufacture of steel cars, at Butler, 
Pa. Plaintiff was an employé of McClintock Marshall Construction 
Company, an independent contracter engaged in building for the de- 
fendant an addition to its shop. The original shop, which was of very 
large dimensions, was as to its frame at least, constructed of iron, 
as was also the addition under course of construction, one side of 
the old shop forming one side of the addition. This side had been 
so stripped as to leave only the framework of iron, upon the top of 
the columns of which, iron trusses in sections about 34 feet long by 
9 feet deep were being placed, the columns of the old building serving 
also for that side of the new. Thèse columns were 50 feet in height. 
The trusses were raised to the top of the column, and temporarily at- 
tached, but had to be riveted, which was donc by the use of pneumatic 
tools, the compressed air for which was furnished by the défendant. 
Against the inside of thèse columns, on both sides of the shop, were 
placed runways, which were about 13 inches in width, and on which 
were tracks carrying trucks at either end of traveling crânes. Thèse 
runways were 35 or 30 feet from the ground, and as the building was 
some 1,800 feet in length, there were several of thèse crânes in use. 

The contractor erecting the addition referred to, had two gangs 
of four men each engaged in riveting the trusses to the tops of the 
columns, each gang working independently of the other. In the prose- 
cution of their work, it was necessary for the men to stand upon a 
scaffolding. This scaffolding, which was about the length of the 
truss, say 34 feet, was constructed with what were called needle beams, 
or sticks of that length, suspended from the top of the truss by ropes, 
and upon which the floor of the scaffold was laid. When so suspend- 
ed, the scaffold was 13 feet or more from the top of the crâne runway, 
which lay directly underneath it and against the columns upon which 
the work was being donc. When the work of fastening one section 
of the truss waS finished, it was necessary to move further on to the 
adjoining space between two columns, to fasten another. For this 
purpose, two of the men, during the five days they had been so em- 
ployed, would drop down onto the crâne runway, and the scaffolding 
sticks were lowered with the ropes by the two men who remained on 
the bottomsttut of the truss. The ropes were then dropped and coiled' 
up by the men on the runway, and carried wîth the scaffolding sticks 
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along to the next truss, where the rope was thrown up to the men on 
the truss, and the scaffolding sticks hoisted into place. 

This was not only the obvious and convenient method of proceeding 
with the work, but no other seemed to hâve suggested itself, that 
would not hâve involved much trouble and great delay in the prosecu- 
tion of the work in hand, and it was in évidence that defendant's 
superintendent was on the floor of the mill, from where he could and 
did observe, without objection, this method of moving the scafïolding. 
The scafïolding had been so moved several times a day for the five 
days that this work had been going on. During this time, it happened 
more than once that the crâne moved along the runways at a time 
when the plaintiiï and another workman were walking thereon, while 
engaged in making one of thèse movements of the scaffolding. In 
each case, they were warned of the approach of the crâne by several 
distinct and loud signais from a bell controlled by the crâne operator. 
On the day of the accident, however, while plaintifï, together with 
his co-employé, was carrying one of thèse needle beams along the 
runway from one truss to the other, the crâne approached without any 
signal being given by bell or otherwise, and without warning frora 
any one, and struck and ran over the plaintifï, who had one end of a 
needle beam on his shoulder, with his back turned from the direction 
in which the crâne was coming. Plaintifï testifies that, after getting 
down on the runway, before beginning to move the scafifold, he looked 
up and down the runway to see if it were clear. The crâne in ques- 
tion was operated by a boy stationed in a cage hanging from the end 
of the crâne on the opposite side of the mill to that where the plain- 
tifï was working. It was in évidence on the part of défendant, that 
printed instructions were given to its own workmen not to go upon 
the crâne runways, but no such instructions or other warning in this 
respect were given to the contracter or to his employés engaged in 
doing this work for the défendant. 

It was also testifîed, by the boy who operated the crâne from the 
cage hanging below it on the opposite side of the mill, that he had 
gênerai instructions to look out for the defendant's employés at 
work upon the floor of the mill below him, but was not instructed to 
look out for those engaged on the trusses, and who might be on the 
crâne runway; that at the time of the accident he was watching the 
men on the gound, and not thinking of giving any warning to anybody 
else. "I wasn't thinking of giving any warning to anybody else but 
the men on the ground." He also testifîed that he did not Sound the 
bell at the time of the accident, which on préviens occasions had given 
warning of the approach of the crâne to those on the runway. There 
was testimony tending to show that the work upon which plaintifï was 
engaged was donc in the présence of a superintendent and gênerai 
manager of défendant, and that the scafïolding had been moved in the 
manner described about 13 times. It is not in dispute that this use of 
the crâne runway by the men when moving the scafïolding, was known 
to those in control of defendant's mill, or that no protest or objection 
on their part was made thereto. There was certainly testimony tend- 
ing to show acquiescence on the part of the défendant, in this use of 
the crâne runway, for the purpose and in the manner described, and 
161 F.— 34 
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also that any other method of moving the scafïolding would hâve been 
exceedingly inconvénient, if not impracticable. At the conclusion of 
plaintiff's testimony, défendant moved for a nonsuit, which was re- 
fused, and before the case was submitted to the jury, a request for 
binding instructions was submitted by defendant's counsel, whicli was 
also refused. 

The principal assignment of error is to the refusai of the court to 
charge the jury that, under the pleadings and évidence in the case, 
the verdict must be for the défendant. Several of the other assign- 
ments of error may be grouped under this first assignment. We 
hâve therefore carefuUy considered ail the évidence in the case and 
summarized it as above. 

We agrée with the learned judge of the court below, that the 
method of moving the scaffolding from one truss to another, had been 
adopted by the contractors in the necessary discharge of their work, 
in the présence of the superin tendent and by what, under the testi- 
mony must be considered the express permission of the corporation 
itself . We think, therefore, it must clearly appear that the plaintifï, 
as an employé of the contractor, engaged at defendant's request in 
constructing the addition to its mil!, was not a trespasser upon defend- 
ant's premises generally, or upon the crâne runway in particular, 
under the circumstances shown by the évidence; that while at work 
on the trusses at the tops of the columns, and also in the incidental 
and temporary use of the crâne runway immediately underneath the 
same, he was in the class of those who are présent on dangerous 
premises, by the express invitation of and for the purposes of their 
owner, upon whom, on that account, the law imposes a spécial duty 
of care to guard the one thus présent from the dangers incident to 
the situation. 

In this State of the case, the duty imposed upon the défendant re- 
quired spécial précaution against injury that might happen to the plain- 
tifï by reason of the opération of the crâne on that part of the run- 
way upon which he might be standing. Upon reasonable précautions 
to be taken by the défendant in this regard, we think the plaintiff had 
a right to rely. The more so, perhaps, that there was testimony tend- 
ing to show that on the three or four previous occasions, the ap- 
proach of the crâne, while those engaged in riveting the trusses hap- 
pened to be upon the runway, was signaled by a loud sounding bell. 
While plaintiff was not relieved from the duty of care on his part to 
guard himself against obvions dangers, he did not assume, as contend- 
ed by défendant, ail the risks of the situation as being incident to his 
employment, and certainly not the risk of defendant's neghgence and 
want of care. 

The court below was therefore clearly right in refusing defendant's 
point embodied in his third assignment of error, to wit, that défendant 
was not bound to anticipate the présence of plaintifï on the crâne 
runway at the time of his injury, Having, under its contract for the 
repair of ifs mill, invited the plaintiff and others into situations that 
would be dangerous, if its opérations were continued while the repairs 
were going on, if it decided, under the circumstances, to continue 
those opérations, it was bound to reasonably guard against the dangers 
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incident thereto, or, in ttie felicitous language of the learned trial 
judge : 

"It assumes an obligation that the opérations of its mil! will be siibordinat- 
ed in a reasonable dogree to the opérations made neeessary on the part of the 
eontractor, in order to perform those repairs." 

Whether there was a lack of such care as amounted to négligence 
on the part of the défendant, was a question properly to be submitted 
to the jury. This, and the question whether the method adopted for 
moving the scaffolding, which required that some of the workmen dur- 
ing the process of removal should stand upon the crâne runway, was a 
reasonable discharge of their duty under the premises, or involved 
contributory négligence on the part of the plaintiff, together with other 
questions raised by the défendant, were properly submitted to the jury 
by the learned judge of the court below. The exceptions to spécifie 
portions of the charge of the court below, covered by the several as- 
signments of error, hâve been dealt with in what we hâve said in our 
gênerai discussion of the case, and do not require more particular 
considération. 

The jùdgment of the court below is afïirmed. 
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(Circuit Court of Appeals, Eighth Circuit. April 18, 1908.) 

No. 2,625. 

1. Taxation— Tàx Lien— Foeeclosure— Natdbe of Proceeding. 

The overdue tax suit for the foreclosure of a tax lien, authorized by 
Acts Ark. 1881, p. 63, Is a judicial proceeding, and the sale pursuant 
thereto is a judicial sale. 

2. SAME— MiSDESCRIPTIONS. 

Misdescriptions of iand, whJch would be fatal to an ordinary tax pro- 
ceeding, do not render a sale pursuant to a jùdgment in an overdue tax 
suit, authorized by Acts Ark. 1881, p. 63, Invalld after confirmation. 

3. Same— Limitations. 

An attack on the sale of Iand under a decree In an overdue tax suit 
is barred by the flve-year statute of limitations prescribed by Kirby's 
Dig. Ark. § 9060. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 45, Taxation, § 1388.] 

4. Judicial Sale— Vacation— Power. 

A court bas power to vacate an order of confirmation of a judicial 
sale at the same term at which It was rendered. 

5. Taxation— Tax Sales- Confirmation— Efeect of Ordee. 

After varions decrees and orders, and vacations thereof, in proceedings 
for tbe sale of Iand for the nonpayment of taxes, it appeared that the 
money pald by the purchasers had been distributed and was beyond 
their reaeh; and, the purchasers having neither money nor deeds to the 
Iand, a chancery court directed the commissioner to make a statement 
Bhowlng his disposition of the proceeds, and, this being done, confirmed 
the report of sales and ordered the commissioner to exécute deeds to pur- 
chasers, conveying only such title as the decree or decrees were compé- 
tent to pass. Held, that such order only confirmed sales of lands made 
to Indlviduals, and did not apply to lands struck ofif to the state. 

*Reh6aring denied June 29, 190a 
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6. Same— Nkcessity of Confirmation. 

A sale of land for taxes pursuant to a decree In an overdue tnx suit, 
authorlzed by Aets Ark. 1881, p. 63, vests no title in the purchaser until 
confirmation. 

T. Same — Limitations. 

The statute of limitations does not commence to ran in favor of a pur- 
cliaser's title to land purcliased pursuant to a decree in an overdue tax 
suit, authorlzed by Acts Ark. 1881, p. 63, until confirmation of the sale. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, §§ 
1593-1595.] 

■8. Same— QuiETiNG Title— Lâches. 

Where land in controversy was wild and uncultivated, and neither 
eomplainants, the fee owners, nor the défendants, clalming under a tax 
sale made in 1881, were In possession, and défendants, aside from paying 
taxes, did nothing with référence to the land from a sensé of security 
caused by eomplainants' inactivity, eomplainants were not barred by 
lâches for maintalning a suit to quiet title as against défendants' alleged 
claim. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation, §§ 1593- 
1595.] 

9. Same— Vacation of Tax Sale— Conditions. 

Where défendants had pald taxes on land purcliased at a tax sale 
for many years, eomplainants were only entitled to a deoree setting aside 
such sale on condition that they reimburse défendants for the tax pay- 
ments so made. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 45, Taxation, § 1612.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

H. F. Roleson and N. W. Norton, for appellants. 

T. E. Hare (Hunsdon Cary, on the brief), for appellees. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

HOOK, Circuit Judge. The Milburns, as fee-simple owners, sued 
the Indiana & Arkansas Lumber & Manufacturing Company to quiet 
their title to a tract of land in Crittenden county, Ark., and obtained 
a decree from which the défendant took this appeal. The title of de- 
fendant which was attacked was based upon a sale under a decree of a 
local chancery court in a suit brought in 1881 by the state, on the rela- 
tion of the county, for the enforcement of deHnquent taxes. Other 
lands were also involved in that suit and sold at the sale ; but the par- 
ticular tract in question hère was struck off and certified to the state 
for lack of other bidders. The state afterwards granted it to the 
board of directors of St. Francis levée district, which in turn convey- 
ed it to défendant. Complainants assert that no title passed by the 
sale to the state, because (a) of fatal misdescriptions of the land at 
varions stages of the suit; (b) when the sale was made there was no 
decree authorizing it, ail decrees of the chancery court having been 
previously vacated; and (c) there was no confirmation of the sale. 

The overdue tax suit was authorized by an Arkansas statute (Acts 
1881, p. 63). It was a judicial proceeding, and a sale pursuant there- 
to was a judicial one. Neal v. Andrews, 53 Ark. 445, 448, 14 S. W. 646. 
It is true there were such misdescriptions of the land as would hâve 



INDIANA & AEKANSAS LTJMBER & MFG. CO. V. MILBORN. 533 

been fatal in an ordinarv tax proceeding (Salinger v. Gunn, 61 Ark. 
414, 33 S. W. 959 ; Cocks v. Simmons, 55 Ark. 104, 17 S. W. 594, 
29 Am. St. Rep. 28 ; Montgomery v. Birge, 31 Ark. 491 ; Crâne v. 
Randolph, 30 Ark. 579), but not so in a judicial proceeding followed 
by a judicial sale and confirmation (Doyle v. Martin, 55 Ark. 37, 17 
S. W. 346). Besides this, complainants' attack on the sale upon the 
ground of misdescription of the property was barred by the five-year 
statute of limitation (Kirby's Dig. § 5060) long before the suit to quiet 
title was begun. 

As to the other objections to defendant's title: There is much con- 
fusion in the record of the overdue tax suit, arising from the number 
of decrees and orders confirming the sales that were entered, and de- 
crees and orders setting them aside. But the decree upon which de- 
fendant's title must rest, if it has basis at ail, is that of December 23, 
1883. The sales under that decree were confirmed at a subséquent 
term of court; but shortly thereafter, and before the term ended, the 
order of confirmation was vacated, and the prior decree was itself 
set aside for want of jurisdiction, though the jurisdictional defect does 
not appear in the record before us. In view of our conclusion upon 
the third ground of attack on defendant's title, we need not consider 
whether the decree of December 23d was lawfully annulled, or wheth- 
er the order vacating it was void because made at a subséquent term. 
The facts remain that the court vacated the order of confirmation at 
the same term it was rendered, its power to do so cannot be doubted, 
and no confirmation was afterwards had of the sale of the land involv- 
ed in the présent suit. Défendant relies upon a confirmation order 
made in 1885, about two years after the commissioner's report of 
sales was presented to the court; but we think that order clearly re- 
lated to other lands sold to individuals, and not to those struck off and 
certified to the state for want of bidders. After varions decrees and 
orders, and vacations thereof, were entered of record, it appeared that 
the money paid by purchasers had been distributed and was beyond 
their reach. They had neither money nor deeds. The chancery court, 
therefore, directed the commissioner to make a statement showing 
his disposition of the proceeds, and, this being donc, confirmed the re- 
port of sales, and ordered him "to exécute deeds to purchasers, con- 
veying only such title as the decree or decrees were compétent to 
pass." That this was not intended to apply to lands struck ofï to 
the state appears from the fact that it was not required to, and did not, 
pay the commissioner the amount of tax liens adjudged against them 
(Acts 1881, pp. 69, 70, §§ 10, 12), and instead of a deed to the state, 
as was required to be given individual purchasers, there was merely 
provision for a certificate by the commissioner to the clerk of the coun- 
ty, whose duty it was to send copies to certain state ofificers. Doyle 
v. Martin, supra. It seems clear that the confirmation relied on was 
solely for the benefit of those purchasers whose money had been paid 
and distributed, and who, therefore, sought deeds for what they 
bought. 

What, then, is the efïect of the lack of confirmation? In Neal v. 
Andrews, supra, it was held that when lands were struck ofï to the 
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State confirmation was as necessary as in tlie case of. sale to an in- 

dividual. The court said : 

"ïhe sales in thèse cases conferred no title upon tlie state, for the reasoii 
that they were not coiiflrmed by the ehaucery court, and the state is only a 
preferreà bidder until confirmation whlch Is necessary to complète lier tltle." 

' In Apel V. Kelsey, 47 Ark. 413, 419, 2 S. W. 103, 103, it was said: 

"Now, a judieial sale liasses no tltle untll It is conflrmed; and contirmation 
wlU not be presumed, but must be sliown. ïhe cwurt is the vendor, and what 
takes place before final approval Is in the nature of a bid which niay be ae- 
cepted or rejected." 

According to thèse décisions, which control us in a case of this kind, 
therè was no completed sale until confirmation. Conseqtiently the 
statute of limitations, did not commence td run^ In Cowling v. Nel- 
son, 76 Ark. 146, l50; 88 S. W. 913, 914, it was said: 

"Thls court bas held that the flve-yeàr fetatute does not apply to judiciat 
sales,; vinless they are confirmed, beeause there is no sale untll that act. 
Ijumpkins V. .Tohnsoii, 61 Ark. 80, 32 S. W. 65; Morrow v. James, 09 Ark. 
539, C4 S. W.; 269. When confinned, and the court lias jurisdiction over tho 
parties, the five-year statute runs lu fayor of the purchaser at sucli sale 
against the parties theretô, àlthougli the sale ïs void. It Is a statute of repose, 
and. If Valid; the purchaser' ueeds hol limitation to ripeu hls title, and the 
manifest ' purpose of the Begislature was tO' apply it to avoid sales within 
the limitations mentioned." 

Nor can the doctrine of lâches defeat complairtants' suit. The land 
in controversy was wild and Uncultivated, neither party was in pos- 
session,' and, aside from paying taxës^ défendant did nothing upon the 
land, from a sensé of security caused by complainants' inaçtivity. The 
mère payment of taxes; gave no title to the land. Ratinels v. Rowe, 
74 C. C. A: 376, 14-5 Fed. 396; Penrosë y. Doherty, 70 Ark. 2o6, 67 
S. W. 398. There is another inatter. The défendant, relying unon a 
course of judîcial proceèdings, paid taxes for a period covering many 
years, and so performed an obligation to the state which rested upon 
the true owners of thë land. The land having greatly appreciated in 
value, the owriers now' çall upon a Court of equity to clear their title; 
but, before obtaining what they seek, they themselveS should be re- 
quired to do justice. Tb the entry of a decree in favor of complain- 
ants the trial court should attach the condition that within a specified 
time they réimburse défendant for the amount of its tax payments as 
ascertained by the court, and if they make default their bill should be 
dismissed. 

The decree is vacated, and the cause is remanded for further pro- 
ceèdings in conformity with this opinion^ ' 
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MUTUAL RESERVE LIFE INS. 00. v. HEIDEL.* 

(Circuit Cîourt of Appeals, Eighth Circuit. March 2, 1908.) 

No. 2,697. 

1. Insubance— Pbemium— Deliveet of Polict Acknowledgment of Pat- 

MENT OF FlEST PbEMIUM. 

The delivery of an insurance policy whlcti récites that the company 
agrées to pay the indemnity in considération of the flrst annual premium 
of $145.45 to be actually pald In cash on or before Its delivery, and that 
the contract shall not take effect untU the delivery of the policy aud the 
payment of the first premium, Is an acknowledgment of the payment of 
the premium, and the delivered policy Is compétent évidence of that fact. 

2. Same— Acknowledgment Estops fbom Avoiding Conteact fob Nonpay- 

MENT, BUT IS RBBTJTTABLE EVIDENCE OF PaTMENT ON OTHEB ISSUES. 

An acknowledgment of the payment of the flrst premium conclusively 
estops the company from avoiding the policy for the failure of the In- 
sured to pay the flrst premium when due. But It does not estop it from 
proving by written contract made before or at the time the policy was de- 
livered that an extension of time for the payment of a part or of ail of the 
flrst premium to spécifie dates was given and an agreement made that, if 
the deferred payments were not then made, the Insurance should cease, 
and the policy be forfeited. 

3. Same— Extension of Time of Payment of First Pbemium Waives Fob- 

fbitube fob nonpaymbnt in absence of expeess conïbact to con- 

TBABY. 

An extension of the time of payment of the first premium without a writ- 
ten agreement at or before the delivery of the policy, or a subséquent 
contract for a valuable considération, that the insured shall make the 
deferred payments at spécifie tlmes and that If he fails to do so the in- 
surance shall cease, or the policy be forfeited, waives ail forfeiture for 
nonpayment of every part of that premium. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 914.] 

4. Appeal and Erkob— Rbview— Habmless Ebeob— TBiAiy—REJEciioN oF Ad- 

missible Evidence Fatal, Though Reooed Shows it Futile if Re- 

CEIVED. 

The fact that It appears from the record of a trial wherein évidence 
was erroneously rejected that sueh évidence would hâve been futile does 
not show that its rejection was not prejudiclal, because the proposer 
mlght hâve introdueed other évidence or hâve otherwise changed his 
course at the trial if his rejected évidence had been received, and the 
court had ruled aceordingly. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4189-4193.] 

6. Teial— RiGHT Rulings Essential to Lawful Teial— Ebeor Peesump- 
TivELY Peejudicial— New Tbial only Remedy. 

Right rulings at the trial are essential to a triai according to the course 
of the common law. Hrrors are presumed to be prejudiclal. It Is only 
when It appears beyond doubt that they are not so that they may be 
disregarded. The only remedy for prejudiclal error in a trial at law 
In a national court is a new trial. The appellate court cannot re-examlne 
the facts and render the judgment it deems rlght. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Easteriî 
District of Missouri. 
*Rehearlng denied June 19, 1908. 
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J. Lionberger Davis (Jones, Jones, Hocker & Davis and S. T. Tyng, 
on the brief), for plaintiflf in error. 

Clark Varnum (W. H. Cocke and W. Hall Trigg, on the brief), for 
défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. On June 10, 1901, Gustave Heidel 
surrendered to the défendant a policy of life insurance for $5,000 
which had been issued to him in 1882, and the défendant delivered to 
him a new policy, whereby it promised to pay, subject to certain con- 
ditions and stipulations, to Nettie Heidel, on his death, $5,000. Heidel 
died on April 39, 1902. Nettie Heidel brought this action on the pol- 
icy. The défense was that Heidel had failed to pay an alleged bi- 
monthly premium which was due on August 1, 1901, and that the policy 
had been abandoned by mutual consent. At the trial the parties agreed 
that Heidel paid ail his premiums under the original policy, that he 
made an application for that policy and another application for the 
second policy, and the défendant admitted in its answer that it issued 
the second policy "whereby, in considération of premiums then and 
thereafter to be paid, it insured the life of said Heidel, and promised 
and agreed, subject to the terms of an application therefor and the 
terms of the constitution and by-laws of said association, to pay, upon 
the death of said Heidel, to plaintifï, his wife, if living at the time of 
said death, the sum of $5,000." The policy contained thèse provisions : 

"[The Company] In considération of the application originally made to 
this association, which Is hereby made a part of this contract, and of the 
surrender of policy or certificate No. 7469 and of the first premium of $145.45, 
to be actually paid in cash on or before the dellvery hereof hereby continues 
Gustave Heidel of St. Louis county of state of Missouri, hereinafter called 
the insured, as a meniber of said association, and upon the condition of the 
payment in advance of the same amount on the first day of the month of 
June in every year during the eontinuance of this policy, there shall be 
payable to Nettie Heidel of St. Louis county, of state of Missouri, if living 
at the time of death of said insured, otherwise to the executors or administra- 
tors of said insured the sum of $5,00000. * » * This contract shall not 
take effect until this policy Is delivered to the insured in person and the first 
premium Is paid in cash hereon during his llfetime and while policy or cer- 
tificate No. 7469 is in full force, vs'hleh policy or certificate shall be rendered 
null and void by tlie act of placlng this policy in force." 

The défendant ofïered évidence which it claimed tended to show 
that after the policy was issued "Heidel paid the first bimonthly pre- 
mium of $17.45 and the interest on the lien $7.66 on July 1, 1901, and 
that the subséquent bimonthly premiums for the same amount during 
the remainder of the year 1901 were not paid by Heidel." The court 
below sustained objections to this évidence, on the ground that proof 
that Heidel paid a part of the first annual premium, $145.45, and owed 
the remainder, was not admissible because by the delivery of the pol- 
icy the défendant estopped itself from denying the payment of the 
entire premium for the year in question. 

The provisions of the policy that in considération of the surrender 
of the original policy, and "of the first premium of $145.45 to be ac- 
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tually paid on or before the delivery hereof," the défendant will pay 
the $5,000, that "this contract shall net take effect until the policy is 
delivered to the insured in person and the first premium paid in cash 
hereon during his Hfetime," and the deHvery of the poHcy, constituted 
an acknowledgment by the company that the first annual premium 
had been paid, and the delivered policy was compétent and persuasive 
évidence of that fact. Massachusetts Ben. Life Ass'n v. Sibley, 158' 
m, 411, 43 N. E. 137; Germania Fire Ins. Co. v. Muller, 110 
m. App. 190, 193. The delivery of the policy and this acknowledg- 
ment conclusively estopped the company from denying that the con- 
tract of insurance was in existence and that it was effective from the 
time of the delivery of the policy until it was forfeited for some other 
reason tlian the failure to pay the first annual premium when it became 
due. Roberts v. Security Company, Ltd., Q. B. Division, Law Re- 
ports, 1897, p. 111, 115 ; Basch v. Humboldt Mutual, etc., Co., 35 N. 
J. Law, 439, 431 ; Dobyns v. Bay State Ben. Ass'n, 144 Mo. 95, 109, 
110, 45 S. W. 1107. 

But they did not estop this company from proving by a written con- 
tract made before or at the time the policy was delivered that an 
extension of time for the payment of a part or of ail of this first pre- 
mium to spécifie dates was given, and an agreement made that, if the 
deferred payments were not then made, the policy should cease, and 
the failure to make such deferred payments at the times specified by 
such an agreement would be fatal to the continuance of the policy. 
Thompson v. Insurance Co., 104 U. S. 353, 36 L. Ed. 765 ; Pitt v. 
Berkshire Life Ins. Co., 100 Mass. 500; Life Ins. Co. v. Pendleton, 
113 U. S. 696, 707, 5 Sup. Ct. 314, 38 L. Ed. 866; Mooney v. In- 
surance Co., 80 Mo. App. 193, 195 ; Leeper v. Insurance Co., 93 Mo. 
App. 603, 67 S. W. 941 ; Teutonia Life Ins. Co. v. Mueller, 77 111. 
33, 34; Snyder v. Nederland Life Ins. Co., 302 Pa. 161, 51 Atl. 
744; Duncan v. Missouri Life Ins Co. (filed March 27, 1908, C. C. A.) 
160 Fed. 646. 

Compétent évidence that this annual premium was not paid by 
Heidel when the policy was delivered, and that a portion had never 
been paid, was therefore admissible, though in itself insufficient évi- 
dence to sustain the défense. If supplemented by a written contract 
made before or at the time of the delivery of the policy that this 
premium should be subsequently paid at definite times, and that, if 
not then paid, the insurance should thereupon cease, and by proof 
that it was not paid at such times, it might hâve proved sulïicient to 
prevent a recovery by the plaintiff. The written agreement evidenced 
by the policy, it is true, is that the premiums shall be paid annually, 
and évidence of a paroi contract made before or at the time of the 
delivery of the policy that they were to be paid bimonthly is incom- 
pétent, because it contradicts the terms of the written contract. 
Thompson v. Insurance Co., 104 U. S. 353, 259, 36 L. Ed. 765; 
Chamberlain v. Wright (Tex. Civ. App.) 35 S. W. 707 ; 17 Cyc. 659. 
An extension of the time of payment of the first premium without a 
written agreement at or before the delivery of the policy, or a subsé- 
quent contract, for a valuable considération after its delivery, that 
the insured shall make the deferred payments at spécifie times, and 
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that, if' he fails to do so, the insurance shall cease or the policy be 
forfeited, waives ail forfeiture for nonpayment of every part of that 
premium. Thompson v. Insurance Ce, 104 U. S. 252, 257, 36 L. 
Ed. 765 ; Insurance Co. v. French, 30 Ohio St. 240, 27 Am. Rep. 443 ; 
Dobyns v. Bay State Ben. Ass'n, 144 Mo. 95, 108, 109, 110, 111, 45 
S. W. 1107 ; Perry v. Bankers' Life Ins. Ce, 47 App. Div. (N. Y.) 567, 
570, 62 N. Y. Supp. 553 ; Lawrence v. Penn, etc., Ins. Co., 113 La. 87, 
36 South. 898, 899 ; Farnum v. Insurance Co., 83 Cal. 246, 23 Pac. 
869, 872, 17 Am. St. Rep. 233; McAUister v. New England, etc., 
Ins. Co., 101 Mass. 558, 561, 3 Am. Rep. 404; Northwestern Life 
Assur. Co. V. Schulz, 94 111. App. 156, 161, 163. After the court had 
rejected the évidence that the premium was not paid, the défendant 
obtained permission to introduce that and other évidence, to the efïect 
that notice that an alleged bimonthly premium had become due August 
1, 1901, that, if not paid, the policy would lapse and the insurance 
would be forfeited, was given to Heidel in July, 1901 ; and that in 
September, 1901, notice of bis failure to pay this premium and of the 
alleged forfeiture of bis insurance was given to him, but this évidence 
was ail introduced under the ruHng. which has been considered and 
under the further statement by the court that it should, at the close of 
the trial reject ail the évidence for the défendant, and it did so and di- 
rected a verdict for the plaintiiï. Counsel for the plaintiff contend 
that, in the light of the rules of law which bave been stated, there was 
no substantial évidence offered to sustain a verdict for the défendant, 
and hence that the rulings rejecting its évidence, even if some or ail 
of them were erroneous, were not prejudicial. But conceding, without 
deciding, that ail the évidence ofïered by the défendant was insufïicient 
under the law to sustain a verdict in its favor, this court is forbidden- 
to examine this question of fact and to render such judgment as it 
deems right. The défendant was entitled under the seventh amend- 
ment to the Constitution, which reads that, "In suits at common law 
Avhere the value in controversy shall exceed $20.00 the right of trial 
by jury shall be preserved, and no fact tried by a jury shall be other- 
wise re-examined in any court of the United States than according to 
the rules of the common law," to a trial of its cause according to the 
course of the common law. A trial according to the course of the 
common law is a trial before a jury under right rulings made by the 
trial judge in the présence of the jury, and the only remedy for prej- 
udicial errors in such a trial in a national court is a new trial. Par- 
sons V. Bedford, 3 Pet. 433, 446, 448, 7 L. Ed. 732 ; Barreda v. Sils- 
bee, 21 How. 146, 166, 16 L. Ed. 86; Justices v. Murrav, 9 Wall. 274, 
277, 19 L. Ed. 658; Miller v. Life Ins. Co., 12 Wall. 285, 300, 20 L. 
Ed. 398; Insurance Co. v. Comstock, 16 Wall. 258. 269, 21 L. Ed. 
.493; Insurance' Co. v. Folsom, 18 Wall.- 237, 249, 21 L. Ed. 827; 
Railroad Co. .v. Fralofif, 100 U. S. 24, 31, 25 L. Ed. 531; Lincoln v. 
Power, 151 U. S.' 436, 438, 14 Sup. Ct. 387, 38 L. Ed. 224; Chicago, 
Burlington & Quincy R.. Co. v. Chicago, 166 U. S. 226, 246, 17 Sup. 
Ct. 581, 41 L. Ed. 979; Capital Traction Co. v. Hof, 174 U. S. 1, 
9, 19,.Sup. Ct. 580, 43 L. Ed. 873. 
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The légal presumption is that error produces préjudice. It is only 
when the fact so clearly appears as to be beyond doubt that an error 
challenged did net préjudice and could not hâve prejudiced the coni- 
plaining party that the rule that error without préjudice is no ground 
for reversai can bave effect. Deerv v. Cray, 5 Wall. 705, 807, 808, 18 
L. Ed. 653 ; Peck v. Heurich, 167 U. S. 624, 629, 17 Sup. Ct 927, 
42 L. Ed. 302; Smith v. Shoemaker, 17 Wall. 630, 639, 21 L. Ed. 
717 ; Moores v. Bank, 104 U. S. 625, 630, 26 L. Ed. 870 ; Gilmer v: 
Higley, 110 U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62 ; Railroad Co. 
V. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299 ; Mexia 
V. Oliver, 148 U. S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 602; Railroad 
Co. V. O'ReiUy, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 100(5 ; 
Railroad Co. v. McClurg, 8 C. C. A. 322, 325, 326, 59 Fed. 860, 863 ; 
Association v. Shrvock, 20 C. C. A. 3, 11, 73 Fed. 774, 781 ; Railroad 
Co. v. Hollowav, 52 C. C. A. 260, 114 Fed. 458; Arraour & Co. v. 
Russell, 75 C. C. A. 416, 144 Fed. 614, 615, 6 L. R. A. (N. S.) 602. 
It does not appear beyond doubt that the défendant was not prejudiced 
by the first ruling which has been discussed. If the court had admit- 
ted the évidence rejected, the défendant might hâve proved a writ- 
ten agreement made at or before the policy was delivered that the 
$145.45, which constituted the first annual premium, should be paid at 
subséquent fixed times, that a failure to pay it at those times should 
forfeit the Insurance and that the insured failed to pay it at the times 
specified. It might hâve established the fact that an agreement sui)- 
sequent to the delivery of the policy for a valuable considération to the 
same effect was made and with the same resuit. Again, if that évi- 
dence had been received, either the court or the jury would bave de- 
cided whether or not that and ail the other admissible évidence pre- 
sented at the trial was sufficient to sustain the défense, a question 
which has never yet been considered by either court or jury. The fact 
that it appears upon the record of a trial, wherein évidence is er- 
roneously rejected, that the rejected évidence would hâve been futile 
if received, does not show that its rejection was not prejudicial, be- 
cause the proposer might bave introduced other évidence or bave other- 
wise changed his course at the trial if the ruling of the court had been 
right and his rejected évidence had been received. Deery v. Cray, 
72 U. S. 795, 80G, 807, 18 L. Ed. 653 ; Peck v. Heurich, 167 U. S. 
624, 629, 17 Sup. Ct. 927, 42 L. Ed. 302. There is therefore no escape 
under the law from a reversai of the judgment below. 

It is accordingly reversed, and the case is remanded to the Circuit 
Court, with directions to grant a new trial. 
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STERNBERGH v. DDRYEA POWER CO. 

(Circuit Court of Appeals, Third Circuit May 8, 1908.) 

No. 19. 

1. Bankruptct— Corporations— Unpaid Stock— Rights or Trustée. 

On a corporation beeomlng a bankrupt-lts trustée acqulres no hlgher 
rights to recover stocls liablllties from stocJsliolders than tie banlirupt 
bad. 

2. OoRPOKATioNS— Stock Subscriptions — Payment for Stock— Patents. 

Pa. Act Aprll 29, 1874 (P. L. 81, § 17), provides that corporations, cre- 
ated thereunder or acceptlng its provisions, may talie patent rights 
necessary for their business, and issue stoclî to the amount of the value 
thereof In payment, and tbat the stoclj so Issued mlght be declared and 
taljen as full-pald stoclî, wlthout llabillty for further calls or assess- 
ments. Held, that vyhere a corporation Increased its capital stocir to 
$100,000, $85,000 of whlch veas issued In payment for certain patent rights, 
and S. contrlbuted $10,000, which was applied to the purchase of certain 
of the patent interests, and aiso $15,000 representing the balance of the 
corporation's capital, such transaction havlng been unchallenged by ail 
the parties In interest for six years, the stock, as agalnst the corporation, 
should be treated as fuUy pald, It belng Immaterial that S., in the divi- 
sion of the stocli, In fact secured 810 shares for a cash contribution of 
$25,000. 

8. Same— Retuens to State Department. 

Where the capital stocli of a corporation vras issued for patents and 
cash, a return of the transaction, made to the state department, that the 
capital stock of the corporation had been increased from $1,000 to $100,- 
OOU, the additlonal stoelc being Issued for cash and property, havlng been 
reeeived by the department wlthout objection, was sufflcient, in the ab- 
sence of bad falth or fraud. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvania, in Bankruptcy. 

Cyrus G. Derr and John G. Johnson, for petitioner. 
Andrew A. Leiser and George W. Wagner, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the bankruptcy proceeding of 
the Duryea Power Company in the court below, Sternbergh, the peti- 
tioner for review, sought to prove his claim of $14,000, and to vote in 
the élection of trustée. The référée held Sternbergh was indebted to 
the Company in $26,000, on 510 shares of its stock, and rejected his 
claim. On hearing, the court approved the action of the référée. 
Thereupon Sternbergh petitioned for review. 

The facts are not in dispute, and the substantial question involved 
is the alleged liability of Sternbergh on the stock. After a careful 
study of the facts we are of opinion the référée failed to grasp the 
significance of the transactions as a whole, and what the agreements 
between the parties sought to effect. No question of good faith is 
involved, nor is there any doubt that what the parties had in view could 
lawfully be donc by fitting papers and proceedings. Mr. Hiester, a 
lawyer of high standing, has testified to the purpose of the parties. 
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and frankly assumes the blâme if the papers and proceedings fail to 
effect such purpose. The entire matter was one between the four nien, 
Sternbergh, Duryea, Mulholland, and Crowther. No one else was in- 
terested, and no question is involved of any outside party buying stock 
in the Duryea Power Company, the présent bankrupt. Duryea and 
the Duryea Manufacturing Company of Peoria, 111., had some patents, 
which the four parties conteniplated acquiring, with a view to making 
auto-freight trucks at Reading, Pa. To obtain license under thèse 
patents it was necessary for Duryea to pay the Peoria Company $10,- 
000. Presumably, Mulholland and Crowther had some interest in the 
patents, or rendered Duryea some service in carrying out the proposed 
arrangement, for otherwise it cannot be explained how they got their 
$19,000 of minority stock in connection v/ith Duryea. They contribut- 
ed no part of the money, which Sternbergh furnished. The latter was 
the moneyed man of the four, and it was arranged that he contribute 
$25,000 to a proposed company of $100,000 capital. For this he was 
to receive 510 shares, the majority, of fuU-paid shares of $100 each. 
Duryea was to contribute the patents, and was to receive $10,000 in 
cash, to enable him to get the patent licenses from the Illinois Com- 
pany, 300 shares of fuU-paid stock, and employment at $3,000 per 
year. Mulholland and Crowther were to get 190 shares of fuU-paicf 
stock. Ail parties were to assign to the company inventions made by 
them. From this it is clear that the substance of the arrangement was 
that the patents were capitalized at $85,000. Sternbergh furnished 
$10,000 in cash, by which licenses could be obtained from the Illinois 
Company, and his $15,000 constituted the working capital of the pro- 
posed company. For this Sternbergh obtained the majority stock, and 
Duryea the minority, which for some, to him presumably sufficient, 
reason he divided between himself, Mulholland, and Crowther. The 
papers were drafted, and the proceedings had in furtherance of this 
gênerai plan. The agreement between the four was entered into 
February 13, 1900; in pursuance thereof the Duryea Power Company, 
the bankrupt, was chartered on April 6, 1900, with a capital of $1,000. 
On April 30, 1900, that company voted to increase its capital stock to 
$100,000, and evidently deferred making return of such increase until 
the patents were acquired. On June 11, 1900, Duryea and the Duryea 
Manufacturing Company of Peoria, 111., entered into an agreement, 
with the Duryea Power Company of Reading, Pa., to license under the 
patent, in considération of the payment of the $10,000 to the Peoria 
company and the stock to Duryea. On October 29, 1900, the return 
of the vote to increase stock was svi'orn to. On October 31st it was 
accepted, and filed in the office of the Secretary of State, where It has 
remained unquestioned. On October 37, 1900, a certificate for 310 
shares of full-paid stock was issued to Sternbergh, in pursuance of a 
resolution of the Duryea Power Company of April 30, 1900. Under 
thèse facts is Sternbergh liable for further payments on his stock? 
On this company becoming bankrupt its trustée acquired no higher 
rights than the bankrupt possessed (First Nat. Bank v. Pennsylvania 
Trust Co., 124 Fed. 968, 60 C. C. A. 100 ; Davis v. Crompton [C. C. 
A.] 158 Fed. 735), and it is clear that company had no right of action 
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against Sternbergh. Under the Penns)'lvania act of April 29, 1874 

(RL. 81, §17): 

"Bvery corporation created uuder the provisions of this act, or aceepting 
Its provisions, may taîie such * * * patent riglits * * * as is necessary 
for the piirpose of its * * * business, and Issue stoclï to the nmonut of 
the value thereof, In payment thereof, and the stocli so Issued shall be de- 
clared and talcen to be full-pald stock, and not liable to any further calls or 
assessments." 

Having taken thèse patents at a valuation to which every person 
in interest agreed, and having enjoyed them for ail thèse years while 
they were running, it is clear this company cannot question or repudi- 
ate the transaction, and assess or collect on the fuU-paid stock which it 
issued for them. This is not the case of an uncollected qr unpaid as- 
sessment or of a subscription. It is an indirect attempt to invalidate an 
executed transaction, v^rhich lias stood unchallenged and ratified by six 
years' acquiescence and enjoyment of the considération paid therefor. 
If now open to attack, the only ground in fact on which it could be 
done is that the patents were not worth the $85,000 at which they were 
taken, but of this there is no évidence. Duryea testified of their value 
up to $40,000; that his prior priée for them was $100,000, and the 
référée sustained an objection to the petitioner's question, which sought 
to show by Duryea they were worth in excess of $40,000. PresumalDly 
that objection would not hâve been made by his counsel, unless his 
answer would hâve disclosed that fact. Nor was the return made to 
the State department that "the capital stock of said company has been 
increased from $1,000 to ^100,000, said additional stock being issued 
for cash and property," either untrue or misleading. Patents are Per- 
sonal property (Shaw Valve Co. v. City of New Bedford [C. C] 19 
Fed. 753), and were aptly returned and described as property. A large 
number of returns printed in petitioner's brief shows the return in 
this case is substantially in the form foUowed by the Pennsylvania bar. 
And in view of the absence of bad faith and fraud and of the accept- 
ance, without objection, of this return by the department, we see tioth- 
ing to warrant oui" challenging its sufficiency. Holding thèse views, 
we are of opinion Sternbergh was not indebted to the bankrupt com- 
pany on his stock, and the référée should hâve allowed him to prove 
his claim. 

The order of the court approving the action of the référée will be 
reversed, and the case remanded, with instructions to allow the peti- 
tioner to do so. In view of the fact, however, that no allégation is 
made against the trustée, wè see no reason why, at this late day, the 
sélection of it should be disturbed. 
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VACCAREZZO v. 567,000 GALLONS OF MOLASSES (MUNSON S. S. 
LINE, Claimant). 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No. 233. 

Shipwng— Suit for Ciiautek Hibe— Défense op Refusal to Load Full Car- 

GOES. 

Evidence considered, and held not to sustain the défense of a cliarterer 
to a suit for charter liire, admlttedly due ïinder a tiiiie cliarter, Vxised on 
the claim that the master refused to ioad full cargoes. 

[Ed. Note. — Déductions and offsets from charter hire of vessel, see note 
to Tweedie Trading Co. v. George D. Emery Ce, 84 C. C. A. 2.54.] 

Appeal from the District Cotirt of the United States for the Eastern 
District of New York. 

For opinion of court below, see 149 Fed. 792. 

Wheeler, Cortis & Haight, Clarence Bishop Smith, and C. S. Haight, 
for appellants. 

UUo, Ruebsamen & Yuzzohno and Lorenzo Ullo, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The libel was brought to recover a balance due of 
charter hire of the steamship Margaretha. The amount was not dis- 
puted, but claimant counterclaimed for damages because of an alleged 
refusal of the master to load full cargoes during the voyages made be- 
tween January 1 and August 12, 1905. The District Judge made 
some allowance for the last two voyages, but as to the earlier ones 
reached the conclusion that claimant was concluded in each instance by 
an account stated. The libelant did not appeal, so the propriety of an 
allowance for the last two voyages is not presented for review hère. 

We hâve reached the conclusion that the decree should be affirmed, 
not upon the points of law which hâve been presented and argued, as to 
which we express no opinion, but because we are of the opinion that 
the clairnant has not established bis défense. The vessel was originally 
chartered in January, 1903, under a charter party which contained the 
f ollowing clause : 

"(6) That the whole reach, burthen, and passenger accommodation of the 
ship (not heing more than she can reasonably stow and carry) shall be at the 
charterers' disposai, reserving only proper and sufflcient space for ship's offl- 
cers and crew, taclile, apparel, furniture, provisions, stores, and fuel." 

A renewal charter was entered into on July 4, 1903, which was sub- 
sequently further renewed. Under thèse successive charters 42 voyages 
were made. When originally chartered the steamship, an English- 
built vessel, was operating under the German flag. She was sold to 
her présent owner toward the end of 1904, subject to claimant's charter ; 
and upon sale her register was changed and she took the Italian flag. 
Under her new control the later voyages. No. 32 to No. 42, inclusive, 
were made. It is of thèse voyages that complaint is made. The con- 
tention is that while in charge of her two successive German captains 
she carried full cargoes and gave entire satisfaction, but as soon as the 
Italian captain took command he insisted on so loading the vessel as 
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not to submerge her "plimsoll mark," although, being merely an Eng- 
lish mark, it was in no way binding on the vessel when under the 
Italian flag; that the new captain was over-cautious, so timid that he 
refused to load enough molasses to make up a full cargo ; and that in 
conséquence there was a breach of the charter, with resulting damage. 

It may be premised that the mère circumstance that one captain ha- 
bitually carries more cargo in a ship than a subséquent captain of the 
same ship does is not determinative of the question. Possibly the sec- 
ond captain may be over-cautious. Possibly, also, the first captain may 
hâve been over-rash. The matter of safe navigation of a vessel is so 
peculiarly one within the knowledge of her captain that very clear and 
convincing évidence is required to warrant a court in holding that his 
judgment is at fault. As to the "plimsoll mark" itself there is a con- 
flict of évidence. The captain says it was 19 feet and 11 inches from 
the keel of the ship, and a witness for the claimant that those figures 
on the plan of the ship indicate the depth of the hold. A witness for 
claimant testified that the captain insisted on refusing cargo when the 
water had reached the "plimsoll mark." The captain testified that the 
Italian government had nothing to do with that mark, that there was 
no mark upon which he was required to load by the government, and 
that the ship when loaded draws about 20 feet 10 inches, or 2 or 3 inch- 
es, more or less, depending on the season, summer or winter. 

The claimant put in testimony showing the quantity of molasses 
carried on each voyage. As she was a tank steamer, loaded out of a 
shore tank, thèse figures may be accepted as accurate. In the calcula- 
tions that are presented and relied upon, however, the gallons are 
turned into tons, and the tons are manifestly an estimate. The wit- 
ness testified that the weight of a gallon of molasses varies with density 
and température. "If a gallon of molasses weighs 11.60 pounds, it 
might at another time weigh 11.65 or 11.70; sornetimes the same dif- 
férence on the other side." The rule he employed for turning gallons 
into tons was to "divide by 200" ; but, whether the ton be long or short, 
some other diviser than 200 would seem to be required if a gallon 
weighs from 11.50 to 11.70 pounds. The tons of fuel and stores at in- 
ception of each voyage were also "estimated." The resulting tabula- 
tions are indicated below. 

First Ten Voyages — German Flag. 



Voyage. 


Draft. 


Tons Molasses. 


Coal & Stores. 


Total. 


1 


20', 8i/>" 


2,790 


185 


2,975 


2 


20', .51/." 


2,8.'?ô 


230 


3,063 


3 


20'. l]i/," 


2,868 


183 


3,033 


4 


20', 7" 


2,890 


1G6 


3,056 


5 


20', 10 V." 


2,861 


176 


3,037 


6 


20', lOy," 


2,88.'? 


144 


3,027 


7 


20', 9" 


2,845 


161 


3,006 


S 


21' 


2,974 


161 


3,135 





21' 


2,930 


171 


3,131 


10 


21'. .3%" 


2,913 


194 


3,109 



Examination of this table indicates how unreliable thèse estimâtes 
are. For example, on the tenth voyage, when the vessel was loaded to 
a draft of 21 feet 31/4 inches she carried 27 tons less than she did on the 
eighth voyage, when loaded to a draft of 31 feet. 





OCONNELL 


V. NATIONAL WATER 


00. 


545 




Voyages Under Italian 


Flag. 






lyage. 


Draft. 


Tons Jlolasses 


. Coal & Stores. 


Total. 


32 


21' 


2.747 




190 


2,937 


3S 


20', 6" 


2M<M> 




260 


2.925 


34 


20', 7%" 


2.705 




231 


2,936 


35 


20', 81/2" 


2.724 




182 


2,906 


36 


20', 9" 


2.7G5 




200 


2,965 


37 


20', 7W' 


2.742 




19G 


2,936 


38 


20', 8" 


2,G73 




181 


2.854 


39 


20', 111/2" 


2,717 




156 


2.873 


40 


21' 


2.735 




153 


2,888 


41 


20', 7" 


2,S05 




136 


3,001 


42 


21' 


2,893 




196 


3,089 



Comparison of the drafts shown in this table with those on the first 
10 voyages, in which the vessel was commanded by the German captain, 
whose conduct meets with no criticism from the charterer, shows how 
unpersuasive is the testimony that the Italian captain was over-cau- 
tious, and that through his timidity she was not loaded as deeply as she 
had been before. Upon the record we are not satisfied that the défense 
was sufficiently made out to defeat the libelant's admitted claim. 

The decree is affirmed, with interest and costs. 



O'CONNELL et al. v. NATIONAL WATER 00. 

(Circuit Court of Appeals, Thlrd Circuit. May 13, 1908.) 

No. 23. 

Teade-Marks and Tradb-Names— Unlawful Competitiox— Déception of 
Public. 

In order to entitle complalnant to relief in a suit for unlawful com- 
pétition, it is not necessary that the public should be actually deceived; 
it being sufficient that the infringement had a tendency to deceive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 86. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 159 Fed. 1001, 

John H. Fow, for appellants. 
J. J. Kennedy, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Jiidges. 

DALLAS, Circuit Judge. This is an appeal from a decree of the 
Circuit Court for the Eastern District of Pennsylvania, awarding the 
usual relief to the complainant below (the appellee hère) for unfair 
compétition in trade. This decree was so satisfactorily vindicated 
by the learned judge who made it that we are content to rest our af- 
firmance of it on his opinion. 1-59 Fed. 1001. Upon a single point, 
however, we add a few words in déférence to the earnestness and 
161 F.— 35 
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ability with which the learned counsel of the appellant pressed it up- 
on our attention. 

It is clainied that there was no évidence to warrant a finding that 
any one had really been deceived into believing that the water put 
upon the market by the défendants below was that which was dealt 
in by the plaintiff; but the sufficient answer to this claim is that "it 
is net necessary that the public should be actually deceived in order 
to afford a right of action. AU that is required is that the infringe- 
ment should hâve a tendency to deceive," and of this, in the présent 
case, there could be no reasonable doubt. Shaw et. al. v. Pilling, 175 
Pa. 78-87, 34 Atl. 446; Consolidated Ice Co. v. Hygeia Distilled 
Water Co., 151 Fed. 10-12, 80 C. C. A. 506. 

The decree of the Circuit Court is affirmed. 



MORTON TRUST CO. et al. v. AlVrERICAN CAR & FOUNDRT CO. 
(Circuit Court, D. New Jersey. Mrty 29, 1908.) 

1. Patents— Suit to Enjoin Infeingement— Necessity of Notice of Patent. 

Kev. St. § 4900 (U. S. Comp. St. 1901, p. 3388), rerfuires patented articles 
to be marked or notice of the patent to be given to a défendant only as 
a prerequisite to the recovery of damages for its infringement, aud sueh 
notice is not essential where the only purpose of the suit is to enjoin 
future infrlngeinents. 

2. Same— Infringement— Hoppeb-Bottom Car. 

The Schoen patent, No. 647,907, for a hopper-bottom car, claim 1, was 
not antlc-ipated and discloses invention ; also held inf rlnged. 

3. Same— Suit to Enjoin Infmngement — Bquity Jubisdiotion. 

The fact that the device of a patent bas never gone into commercial 
use does not preclude the owner of the patent from maintaining a suit 
In equity to enjoin its infringement. 

In Equity. On final hearing on pleadings and proof s. 

William C. Strawbridge, Charles Neave, and Thomas W. Bakewell, 
for complainants. 

Paul Bakewell and Frederick R. Cornwall, for défendant. 

LANNING, District Judge. This case is on a bill alleging infringe- 
ment of patent No. 647,907, granted April 17, 1900, to Pressed Steel 
Car Company, one of the complainants, as assignée of Charles T. 
Schoen. The patent is for an improvement in hopper-bottom cars. 
The défendant insists that the injunction prayed for must be denied, 
because there is no proof that notice was ever given to the public or to 
the défendant that the hopper-bottom car described in the patent in 
suit was ever patented. There is an allégation in the bill of com- 
plaint that : 

"The Pressed Steel Car Company caused notice to be given to the public in 
gênerai, and to the said défendant in particular, of the sald letters patent, 
and the infringement herein complalned of, and of the rights of your orators 
In the preniises, requesting the said défendant to desist and refrain there- 
from, but that, in total disregard of the said notice, the said défendant has 
refused to desist from said infringement, and is contiuning and threatening 
to continue to infringe the said letters patent, and upou the exclusive rights 
of your orators in the premises." 
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Assuming this allégation to be a material one, the complainants 
were entitled to an answer by the défendant "according to the best and 
utmost of its knowledge, remembrance, information, and belief." See 
Story's Eq. PL §§ 845, 854. The prayer of the bill is that it should 
so answer. The défendant answered the allégation as f oUows : 

"Défendant is not advised, except by the allgations of tlie bill of eom- 
plalnt herein, that Pressed Steel Cau Ccnupany, or the coiuplaiiiants herein, 
or either of theni, has or hâve caused notice to be given to the public in gên- 
erai, and to this défendant in particular, of the said lotters patent Xo. .")84,70S). 
of the alleged infringement herein complained of, and of the alleged rights 
of the complainants in the premises, or that the complainants, or either of 
them, hâve requested the défendant to desist and refrain from said alleged 
infringement; and therefore défendant dénies ail such allégations in the bill 
of complaint herein, and requires strict proof in regard thereto on behalf of 
complainants." 

It will be observed that the défendant has not denied that it has 
no knowledge, information, or belief concerning the truth of the alléga- 
tion. It simply says that it has not been advised concerning the matter. 
It therefore has failed to aver anything upon which it can intelligently 
base a déniai of the truth of the allégation. If it has no knowledge, in- 
formation, or belief on the subject, it should hâve so declared, and the 
effect of that déclaration would hâve been to put the complainant on 
proof of the allégation, if it be a material one in the case. The Holla- 
day Case (C. C.) 27 Fed. 830, 841. 

But, waiving this point, and waiving, also, the point that the answer 
refers to patent No. 584,709, while the patent in suit is No. 647,907, 
on vi'hich points nothing was said on the argument, and assuming the 
answer to be in good form, the weight of authority is to the effect 
that no notice is necessary, where the object is merely to secure an in- 
junction to restrain the défendant from future infringement. Section 
4900 of the Revised Statutes (U. S. Comp. St. 1901, p. 3388) seems to 
require notice only as a prerequisite to a recovery of damages. New 
York Pharmical Association v. Tilden (C. C.) 14 Fed. 740 ; Horn v. 
Bergner (C. C.) 68 Fed. 428 ; Goodvear v. Allyn, Fed. Cas. No. 5,555, 
6 Blatchf. 33; Anderson v. Monroe (C. C.) 55 Fed. 398. Whether, 
if a decree for injunction be allowed in this case, the complainants may 
also, in view of the présent state of the pleadings and the principles 
laid down in Rubber Company v. Goodyear, 9 Wall, 788, 19 L. Ed. 
566, Dunlap v. Schofield, 153 U. S. 247, 14 Sup. Ct. 5; G, 38 L. Ed. 
426, and Lorain Steel Co. v. N. Y. Switch & Crossing Co. (C. C.) 153 
Fed. 205, hâve included in the decree a provision for an accounting, is 
a question that has not been argued and should not now be decided. 

Claim 1 of the patent in suit, which is the only one that the com- 
plainant relies on, reads as f ollows : 

"In a double hopper-bottom car, an underframe construeted without side 
si Ils and comprising bolsters, end si Ils, draft-rigging beanis interposed be- 
tween the bolsters and sills, and conter sills arrangea between the longitudi- 
nal center of the car and its sides and ont of alignment wlth the draft-rig- 
ging beams and secured to the bolsters, thereby leaving a clear space in the 
middle of the car for the projection of the hopper-chutes through the under- 
frame, substantially as described." 
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The défendant manufactures and sells double hopper-bottom cars 
whose underframes comprise ail the éléments mentioned in the above- 
quoted claim. The défendant contends, however, that its underframes 
also comprise side sills, and therefore that there is no infringement. 
The complainants insist that the defendant's underframes hâve no side 
sills. This is the only disputed question concerning the alleged in- 
fringement. My examination of the mode! of the defendant's structure 
and of the évidence on the point satisfies me that the defendant's struc- 
ture has nothing that can properly be called side sills. The side sills 
of the underframe of a car are intended to support or help to support 
the weight of the superstructure. The patent in suit discloses an un- 
derframe without side sills and a car so constructed that its weight, 
whether loaded or empty, is so largely borne by the center sills that 
there is no need of side sills. The model of the defendant's car shows 
an angle iron running along the bottom of each side of the car. This 
angle iron, the défendant says, is a side sill. To it the sides of the car 
are riveted. The floors of the car slope from the ends downwards to 
the bolsters and from the sides downwards to the center sills. Thèse 
floors and the sides of the car are riveted to braces which rest on the 
center sills. I hâve no doubt that the center sills of the defendant's 
structure serve the same purpose as the center sills of the patent in suit. 
The angle iron running along the bottom of the sides of the defendant's 
car is so light, especially between the bolsters, where there is great 
need of strength in the underframe, that it is impossible to believe it 
fulfills to any appréciable extent the function of a side sill. Ail it does, 
I think, is to aid in stiffening the sides of the car by reinforcing its 
lower edge, just as in the patent in suit the side of the car is stiffened 
and reinforced by turning in the lower edge of the side and riveting 
it to portions of the underframe. The stipulation of the parties to 
this suit, printed in the record, in which the angle irons are referred to 
as side sills, does not require the court to conclude that they are side 
sills, for it contains also a provision that, while the défendant contends 
that the angle irons are side sills, the complainants insist that they are 
not. To my mind infringement seems clear. 

Nor do I think the claim sued on is invalidated by the prior art. De- 
fendant cites the Cook patent, No. 126,089, as one showing a car with- 
out side sills. It is true that nothing is said in the patent about side 
sills, but I agrée with the complainants that a side sill is shown in Fig. 
1 of the patent. Besides, claim 1 of the patent in suit was at first re- 
jected in the Patent Office; the Cook patent being cited against it. At 
that time the claim omitted the words "constructed without side sills 
and," which it now contains. The claim was amended by inserting 
those words, and the Patent Office then allowed it. This shows that 
that office did not regard the Cook patent as describing a car having 
no side sills. The défendant admits that the Hughes patent, No. 425,- 
517, is constructed with side sills. The Hersée patent, No. 267,078, 
is entirely unlike the complainants' structure. It has no bolsters of any 
kind, and consequently no "draft-rigging beams interposed between 
the bolsters and (end) sills." The Meatyard patent, No. 293,265, has 
no bolsters and no center sills out of alignment with draft-rigging 
beams. The Fox English patent, No. 11,017 of 1888, has side sills. 
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The Calthrop English patent, No. 1,0GG of 1896, has no "draft-rigging 
beams interposed between the bolsters and (end) sills," and in its gênerai 
construction differs widely from the structure described in claim 1 of 
the patent in suit. The Tivesey English patent, No. 15,794 of 1898, 
has side sills. The article published in the Railroad Gazette in 1897, 
and the drawings embodied therein, show an underframe with center 
sills too close together to permit the load to be dumped between them. 
It describes, also, the side sills shown by the drawings and the manner 
of their construction. Thèse are ail of the références in relation to the 
prior art discussed either in the brief of the defendant's counsel or in 
his oral argument. The spécification of the patent in suit déclares that 
the invention therein described has for its objects: 

"First, the adaptation of the underframe to double-hopper bottoms ; second, 
the peculiar inclination of the bottom of the body, so as to divide the load and 
provide for its ready discharge, and therehy facilltate unioading; and, third, 
to provide means for simultaneonsly operating the doors of the double-hopper 
bottoms and thus expedite the unioading of the car and the subséquent clos- 
ing of the doors." 

The structure described in claim 1 of the patent in suit bears an 
intimate relation at least to the first and second of thèse objects. I 
think the claim discloses invention and that the record does not disclose 
anticipation. 

The last of the defendant's objections is that the complainants hâve 
failed to prove that the structure described in claim 1 of their patent 
was put into commercial use before the filing of their bill of complaint, 
or why it was not put into such use, and therefore that they are not 
entitled to équitable relief by way of injunction. This point has been 
elaborately argued on both sides. It seems never to hâve been passed 
on by the Suprême Court. The weight of authority in the inferior 
courts of the United States is against the position assumed by the de- 
fendant. See Continental Paper Bag Co. v. Eastern Paper Bag Co., 
150 Fed. 741, 80 C. C. A. 407, and the cases cited at the top of page 
744. 

Infringement will be decreed, and an injunction allowed. 



EDISON ELECTRIC LIGHT CO. v. NOVELTY INCANDESCENT LAMP OO. 

(Circuit Court, W. D. Pennsylvania. May 7, 1908.) 

No. 6. 

Patents— Invention— Incandescent Lamps. 

The Edison reissue patent No. 12,393 (original No. 444,530), for a lead- 
ing-in wire for Incandescent lamps, consisting of two copper wires conneet- 
ed by a short joint of platinum wire extending part way through the glass 
of the bulb, both joints between the copper and platinum being sealed in 
the glass, is void for lack of invention. It was previously known that 
such joints eoiild be made and sealed in the glass ; but it was believed that 
in such case the expansion of the copper would break tlie glass, aud the 
discovery that such belief was erroneous was of a mechanlcal truth, and 
not an inventive act. 
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In Ëquity. On final hearing. 

Bakewell & Byrnes, Richard N. Dyer, and John Robert Taylor, for 
complainant. 

A. Parker-Smith, for défendant. 

BUFFINGTON, Circuit Judge. The complainant, the owner of 
patent No. 444,530, granted January 13, 1891, to Thomas A. Edison, 
for a leading-in wire for incandescent electric lamps, and of a reissue 
thereof, No. 12,393, dated October 10, 1905, charges the respondent 
with infringing its first three claims. The patent concerns the fine 
platinum wires through whicli the electric current reaches the carbon 
filament inclosed in the vacuum of an ordinary incandescent bulb. The 
essential to prevent destruction of the filament is a glass seal through 
which the platinum wires conduct the current. Platinum, though very 
expensive, is the only substance thus far discovered that can be Used for 
that purpose. This arises f rom the fact that its coefficient of expansion 
is so close to that of glass that its expansion neither cracks the ensealing 
glass nor its contraction séparâtes it therefrom. In addition to its cost, 
the extension of platinum beyond the seal is open to objection. If its 
size is restricted to the small cross-section, which is electrically sufficient 
to lead in the current, the platinum wire that extends beyond the seal to 
connect with the copper wires at the outer end of the' seal, and that as 
well which leads into the vacuum to support the copper wire by which 
the filament is supported, are too frail. On the other hand, if the plati- 
num is made of large enough cross-section to obviate thèse mechanical 
objections, its size causes certain electrically objectionable results. 
What the device did is best stated in Mr. Edison's own note of instruc- 
tion to his solicitor in preparing his spécification: 

"The object of this invention is to diminisli the cost of incandescent lamps. 
The invention consists in sin-anging and manlpuhiting the leading-i]i wires 
in such a way that uiauy times less platina is required than lieretofore and 
at. tlie same time produces a more perfect seal and mechanical arrangement. 
A, A', and A, A', X, are copper wires. A short pièce of platina is fused to 
tliem. The size of the platina is several times smaller than that nsed heretofore, 
yet abundantly sufliclent to carry the usual current. Previous to my invention 
the platina wires e.x.tended clean throngh and projected from the glasg Imlb 
outside and luside the vacuum, and the size could not be rednced beyond a 
certain size, owing to mechanical reasons. The j^latina had to snstain and 
carry the lilament. and the effects of vibration in shippinj; and jarring iu fac- 
tories, as well as bending and manipulating in the factory. Ilievefore, pre- 
vious to my présent invention, the size vvas not liniited for electrical, but me- 
chanical, reasons. I hâve found that copper, iron, nickel, silver, and other 
metals and their alloys, having a greater expansion than platina, can be seal- 
ed into glass, but on cooling contract suflicieiit to permit air to pass into the 
vacuum, but are yet helrt mechanically rigid; hence by nsing a sliort length of 
platina wire as a part of the seal I secure a stable vaciinm, and at the same 
time the copper or othor wires provide ail the uieolianieal strength requisite in 
an incandescent lamp." 

■ That the locating of thèse two copper-platina joints within the glass 
seal was novel and the resuit useful we are free to concède ; but a 
study of the art satisfies us no invention was involved in so doing. It 
was known before that a copper-platinum- joint could be located in a 
glass seal, and the mechanical effect was known that, while the relative 
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coefficients of expansion of copper and glass were such that they fail- 
ed to form a perfect seal for the vacutim, this copper section did form 
a rigid mechanical support for the filament. But it was also known 
that, notwithstanding this defect in the copper portion of the seal fail- 
ing to seal perfectly, the platinum portion beyond the seal remained 
perfect. But such a joint located to connect platinum with copper lead- 
ing in to the filament showed the possibility of making such a joint, 
and obviously there was no reason why such joint could not be made 
with a copper wire leading outwardly from the other end of the plati- 
num. Such outward-extending copper wire was not exposed to beat 
induction, as was its fellow at the other end, and there was no real 
reason why such a joint could not be made. Doubtless it would hâve 
been so made, save for the fact that lampmakers labored under the 
erroneous idea that such a copper wire thus sealed in would crack the 
glass and thus ruin the seal. In this they were mistaken, as Edison 
showed ; but the récognition of this mistake was a mechanical truth, 
and not an inventive act. 

Indeed, this case is not unlike that of Daylight Company v. American 
Company, 142 Fed. 459, 73 C. C. A. 570, decided in this circuit. There, 
although the possibility of rolling glass was known, a false notion that 
thin rolled glass could not be eut and annealed existed. Accordingly 
there was no attempt to roll prismatic glass. When this mistake in 
regard to cutting and annealing was exploded, the rolling of prismatic 
glass was claimed as an inventive act. It was there said : 

"This assumption by the glass manufacturers tliat sheets eould not be eut 
and that it would be impossible to aniieal them was quite natural, in View of 
their expérience with molded glass, and they had every grouiid to reason by 
analogy from that assumption it was no use to roll large sheets, when they 
had to make the molded tiles thiek and small in order to anneal them, and 
that they could not be satisfactorlly eut. Now the rolling of glass has shown 
this assumption was wholly wrong ; that rolled glass can, when inade thin, be 
successfully moved to the leers and can be annealed in large sheets; and 
that, in cutting, it acts difCerently from molded tiles. But thèse tacts do not 
impart inventive qualifies to the making of a machine to roll such glass. That 
there were mechanical difficulties to be overcome in successfully rolling prism 
glass goes without saying. * * * But to our niinds ail thèse steps, impor- 
tant as they were to the art, were mechanical, and not Inventive, in their na- 
ture." 

So, also, hère we are of opinion that the new location of the Edison 
joint, while ingénions, useful, and practical, was but a mechanical im- 
provement. He did not discover a copper-platinum joint could be 
made in a seal without destroying its integrity, but by correcting a false 
notion as to the efïect of such a seal at its other end he broadened the 
.sphère of use of such seal. It was one of those mechanical advances 
which the increased cost of platinum and doser study of manufacturing 
problems naturally brought about. 

We accordingly hold this patent void, and a decree dismissing the bill 
may be submitted. 
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ELECTRIC CANDY MACH. 00. v. EMPIRE CREAM SEPARATOR CO. 

(Circuit Court, D. New Jersey. May 16, 1908.) 

Patents— Infkingement—Candt Machine. 

The Morrlson and Wtiarton patent, No. 618,428 for a candy machine, 
claim 1, contalns but two éléments, a rotative perforated vessel, and a 
heating attachment or burner. By referring to the vessel as "the vessel, 
A, A', A", O, G'," the part. A" as shown in tlie drav^àngs, Is not made an 
élément of the daim ; but the letters are merely used as designating the 
vessel described as an entirety. As so construed, said claim lield iu- 
fringed. 

In Equity. On final hearing. 

Francis C. Lowthorp, F. W. Ritter, Jr., Melville Church, and G. P. 
Ritter, for complainant. 

William Houston Kenyon and Pennington Halsted, for défendant. 

CROSS, District Judge. The complainant is the owner of letters 
patent No. 618,428, which were issued to William J. Morrison and John 
C. Wharton January 31, 1899, for a "candy machine." The pleadings 
are in the usual form. The first claim only of the patent is involved. 
It is as follows : 

"1. The eombination, in a candy-machine, of a rotative, perforated vessel, 
A, A', A", C, O', and a heating attachment, or buruer, m, substaiitially as 
shovi'n and for the purpose set forth." 

The défendant has rested its case upon the complainant's proofs, 
and consequently is restricted in its défense to a déniai of infringement. 
Narrowed still farther, the substantial question for décision is whether 
the scope of claim 1 in the complainant's patent is so narrowed and 
limited by the use of référence letters therein that it embraces that par- 
ticular form of construction only which is shown in the diagram to 
which the letters refer. On the part of the complainant, it is maintained 
that there are but two éléments in the claim, a rotative perforated ves- 
sel, and a heating attachment or burner; while the défendant claims 
that the flange of the rotative vessel which is indicated in the claims, 
drawings, and spécifications by the let,ter A" is either an additional 
élément, or an essential feature of the first élément, with which, regard- 
ed in either way, the défendant has dispensed, and consequently has 
not infringed the patent in suit. This, as I understand the argument 
of complainant's counsel, is the only material défense ; but, whether or 
not I am right in this assumption, it is in fact, in my judgment, the only 
substantial difiference, if any, between the two machines. In an ap- 
plication for a preliminary injunction, based upon ex parte affidavits, 
I was in doubt whether or not the defendant's insistment was correct, 
and, consequently, for that and other reasons, denied the complainant's 
application. It may properly be stated at this point that the validity of 
the complainant's patent was upheld in Electric Candy Company v, 
Morris (C. C.) 156 Fed. 972, in which case it was also held to be a pio- 
neer invention in the sensé in which that expression is defined in 
Westinghouse v. Boyden Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 
42E. Ed. 1136, viz.: 
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"A device of such novelty and importance as to mark a distinct step in tlie 
progress of the art as distinguished from mère Improvement or perfection of 
wliat liad gone before." 

Tending in the same direction is the testimony of the complainant's 
expert, who says that he knows of no candy machine which has the 
éléments of daim 1 upon which the patent in suit is an improvement. 

I hâve already said that in my judgment the only substantial différ- 
ence, if any, between the machine of the complainant and the défendant, 
is that the former has the flange. A", which the latter has npt. There 
are, however, some immaterial différences of construction which will 
now be considered, and, first, the bottom of the complainant's revolv- 
ing vessel is concave in form, while in the defendant's it is fiât, but 
in the latter the upper part is convex, with the resuit that the interior 
of the sugar holding vessel is substantially of the same shape in both^ 
and in either case the bulk of the sugar is held in the center of the ves- 
sel as remote as may be from the zone of intensest heat over the circle 
of gas burners beneath. Moreover, in both, the sugar, as held by the 
réceptacle, is comparatively thin over the burners, so that it may be 
readily and rapidly melted, after which it is thrown by centrifugal 
force outwardly to and through the small apertures or perforations in 
the edge of the revolving vessel. The portion thus melted and thrown 
out is immediately replaced by unmelted sugar from the mass in the 
center of the vessel, and this process is constantly repeated while the 
machine is in opération. In both machines the circle of perforations 
is located at the outer hmits of the sugar-containing vessel, into which 
the sugar is fed at the top, through a passage shaped like an inverted 
funnel. This form of opening is used to prevent the sugar from being 
thrown out at the top of the vessel by its rapid révolution. The trans- 
position of the upper and lower parts of the sugar-containing vessel 
just referred to is, in my opinion, a manifest évasion. Another but un- 
important différence in mechanical construction consists in the fact 
that the upper and lower parts of the containing vessel are held to- 
gether, in the case of the patented machine, by clamps, and in the de- 
fendant's by bolts. Thèse are plainly mechanical équivalents. Again, 
the means of rotating the vessels is différent. It should be noted, how- 
ever, that claim 1 does not specify the mechanism which might be 
adopted for that purpose. It is true that in the spécifications, foot pow- 
er is referred to; but it is added that such power might be replaced 
by any other suitable power. So, also, the perforations in the two ma- 
chines, although similarly located, differ somewhat in shape. In the 
drawings of the patent they are shown as small triangular apertures, 
while in the defendant's machine they are narrow slits as if made by a 
very fine saw. In either case, however, they perform substantially the 
same function in the same way. Then, too, the claim in question does 
not restrict the openings to any particular size or shape. The vessel 
is said to be "perforated," and perforations may be of manifold sizes 
and shapes. Furthermore, the patentées in their spécifications say: 

"We do not confine ourselves to the exact construction of ttie macliine as 
shown in the drawings, as it is obvions that varions forms might be given to- 
the essential parts." 
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We corne then to a considération of the question whether or not 
the flange, A", is so described by letters of référence in the claim as 
to constitute it either an élément by itself or an essential part of an 
élément. The function of the flange, if any it has, is eyidently insignifi- 
cant and unimportant. The spécifications, after speaking of the nielted 
sugar as being thrown by the centrifugal force of the revolving vessel 
throngh the perforations, adds : "Thence along the flanged part, A", 
to the extrême edge of the rotative vessel." This is the only référence 
made to the flange, simply as a flange, and it is apparent that no func- 
tion is ascribed to it. Complainant's expert, testifying upon this point, 
says : , , 

"It is évident tliat flange A" hns a variety of functions, altliougli none are 
speçlfled or even mentloned In tlie spécifications of tlie patent. It is cloar, 
liQ\yever, tliat tlie flange, A", strengthens tlie curved portion of tlie rotating 
vessel and enables it to rétaln Its shape in spite of tlie centrifugal forces 
developed during rotation. A second function is to furnisli a means for at- 
taching the cylinder, A', to the rotating vessel, and, thirdly, being always hot 
during the opération of the machine, the température being about the uielting 
point of sugar, it wovild, If the spced of rotation is low, keep the streams of 
candy issuing from the perforations in the circumference of Ihe vessel suffi- 
cieiitly warm so that they might continue to stretch during the i)assage across 
the flange A", whetii-er narrow or wide, to the réceptacle beyond. lu case of 
very rapid rotation this third function would so nearly disappear as to he in- 
appréciable." 

It is obvions, however, that, of the functions thus indicated, the 
first two are purely mechanical and constructive, while the third, in 
view of his other testimony, is quite unimportant, since he admits in 
one place that the main stretching of the candy is dohe after the candy 
leaves the flange, and, in another, that, in case of very rapid rotation, 
this function would so nearly disappear as to be inappréciable. We 
bave then a bowl, with a flange or projecting edge of no particular 
width, and without distinctive function that the ingenuity of an expert 
can discover, outside of mère mechanical construction, except its pos- 
sible tendency to stretch the candy when the sugar-containing vessel 
is revolving slowly, but which practically disappears when it is re- 
volved rapidly. There is nùthing, however, in the claim which pre- 
scribes any particular degree of speed in the révolution of the bowl. 
The requisite speed would perhaps be determined to a great extent, by 
the size of the perforations, since with larger apertures the candy would 
be ejected, by the exercise of less centrifugal force than it would with 
smaUer. In my opinion infringement cannot be avoided by omitting 
the flange any more than it could be by widening, narrowing, or thick- 
ening it. So far as appears it is not an essential élément or part of an 
élément of the claim under considération. In the spécifications, in dif- 
férent places, it is spoken of, but always when describing the rotative 
or revoluble vessel, as an entirety. Thus the inventors at one place 
speak of "the entire rotative or revoluble vessel," A, A', A", C, C, and 
again, at another place, as "the revoluble vessel," A, A', A", C, C, and, 
lastly, as "the vessel," A, A', A", C, C; that is to say, they describe 
the vessel as a parallelogram might be described, by placing the let- 
ters A, B, C, D, at its respective corners, or a triangle by the letters 
A, B, C, at its angles. As already said, the patent itself nowhere, ei- 
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ther in the spécifications oi* daim, attaches any definite or controlling- 
significance to tlie flange, and it remained for an expert to discover and 
define its function. 

As a matter of fact, then, claim 1 describcs a combination consisting 
of but two éléments, "the rotative perforated vessel" and "the heating 
attachment or burner," and the descriptive letters do not restrict thèse 
cléments to the précise construction pointed out in the drawings, but 
r.ather indicate one of the various forms of construction which the 
spécifications say might be adopted. Whether or liot référence letters 
narrow the scope of a claim dépends upon the state of the prior art. 
The rule is thus laid down in Walker on Patents, at section 183a: 

"Référence letters or numerals when used in a claim to indicate, or lielp 
to indicate, a part or combination covered there^y, do not liniit tliat claim 
to tlie spécifie mechanism sliown in the patent, unless the claim must lie thus 
limlted by the prior state of the art." 

In Lake Shore R. Co. v. Car-Brake Shoe Co., 110 U. S. 229, 4 Sup. 
Ct. 33, 28 L,. Ed. 129, a brake-shoe patent was considered. The only 
claim involved was as follows: "The combination of shoe, A, sole, B, 
devis, D, and boit. G; the whole being constructed and arranged sub- 
stantially as specifiedi'' The défendant contended that the élément of 
the latéral locking motion of the sole B, should be read into the claim, 
since it was described as one of the f eatures of the sole in the spécifica- 
tion. This contention, however, was disallowed; the court saying, at 
page 336 of 110 U. S., at page 36 of 4 Sup. Ct. (28 L. Ed. 129) : 

"There is no suggestion that the combination of the second claim was not 
new; and, there being nothing shown in the state of the art which reqiiires 
any sueh construction of the second claim as that contended for by tlie de- 
fendant, and it being fairly susceptible of the opposite construction, and the 
lafter being one which is commensurate with the real invention emhraced in 
the second claim, and one which prevents the real substance of that invention 
from being bodily appropriated by an infrihger, it is proper to give the claim 
such a construction." 

Again, in National Hollow Brake Beam Co. v. Interchangeable 
Brakè Beam Co., 106 Eed. 693, 45 C. C. A. 544, we find the following 
statement of the law upon pages 714 and 715 of 106 Fed., pages 565, 
566 of 45 C. C. A.: 

"There are cases whérein thè form of a device is the prineiple of the in- 
vention. There are other cases wberein the state of the prior art and the 
spécifie terms of the spécifications and drawings leave no doubt of the inten- 
tion of the applicant to restrict bis claim to the spécifie form of the device or 
élément he points out. In such cases elaims of patents are sometimes limited 
to the spécifie forms of the devices pointed out l>y letters or numbers in the 
daims or spécifications. * « * xbe description in a spécification or draw- 
Ing of détails which are not, and are not claimed as, essential éléments of a 
combination, is the mère pointing out of the better method of usiug the inven- 
tion. City of Boston v. Allen, 91 Fed. 248, 249. ,33 C. C. A. 485. 480. A référ- 
ence In a claim to a letter or figure used in the drawing and in the spécification 
to describe a device or an élément of a combination does not llmit the claim to 
the spécifie form of that élément there shown, unle.ss that partlcular form was 
essential to, or embodied the prineiple of, the improveinent claimed" — citing 
numerous authorities. 

The same rule was laid down in Electric Candy Mach. Co. v. Morris, 
supra, wherein the patent under considération was upheld. Of the mul- 
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titucle of authorities that might be cited, the above are sufficient to il- 
lustrate the point in question. 

In the case at bar, the prior art is not befofe Bs, and there is nothing 
of record therefore which demands or requires a Hmitation of the claim. 
On the contrary, the patent has been adjudged in another jurisdiction 
to be a pioneer patent, and the testimony of complainant's expert points 
in the same direction. There is conseqtiently no apparent reason why 
any restrictive force should be given to the letters of référence. There 
is no reason why the letter A" should be held to constitute an élément 
or an essential part of an élément of the claim in suit. Any argument 
in that direction would make each of the other lettered parts also 
distinctive and essential éléments incapable of the slightest variation. 
As already indicated, the letters of référence simply point out the 
"rotative vessel," and do not restrict the claim to the particular form 
of construction shown in the drawings. The différences betvi'een the 
defendant's machine and the complainant's, such as they are, are mere- 
ly détails of mechanical construction. 

I hâve therefore reached the conclusion that the défendant has in- 
fringed the complainant's patent. 

A decree in the usual form to that effect will be entered with costs. 



AMERICAN LAUNDRY MACHINERY MFG. 00. V. ADAMS I/AUNDRY MA- 

CHINBRY OO. 

(Circuit Court, N. D. New York. May 15, 1908.) 

Patents— Suit foe Infringement— Peeliminaey Injunction. 

A prelimlaary injunction denied to restrain infringement of the Barnes 
patent, No. 684,776, for a clotlies drier, on the showlng made as to the 
prior art affecting the construction and perhaps validity of the patent. 

[Ed. Note.— Grounds for déniai of preliminary injunction in patent 
Infringement suit, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Application for injunction pendente lite restraining the 
défendant from making and selling what are known as "conveyer dry 
rooms," and which are alleged to infringe the first six claims of United 
States letters patent Nd. 684,776, dated October 32, 1901, to William 
M. Barnes for "clothes dryer." 

Church & Rich (Frederick F. Church, of counsel), for complainant. 
Wm. W. Morrill (Walter E. Ward and E. B. Stocking, of counsel), 
for défendant. 

RAY, District Judge. The six claims of United States letters patent 
to William M. Barnes, No. 684,776, dated October 32, 1901, for clothes 
dryer, and alleged to be infringed by the défendant, readas folio ws : 

"1. In combination, a drying-room having heating-coils extending upwardly 
on the side thereof, a conveyer traversing said room, the central portion of 
said room beneath the conveyer being devold of heating-colls and an air-eir- 
culatlng device in said room above said conveyer driving saJd air downward. 

"2. In combination, a drj'ing-room having heating-coils extending upvfardly 
on the slde thereof, a conveyer traversing said room, the central portion of 
said room beneath the conveyer being devold of heating-coils and an air-cir- 
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culating device in said room, substantially central of and above sald conveyer, 
drivlng sald air dovvnward. 

"3. In combinatiou, a drylng-room having heating-coils extending upwardly 
on the sldes thereof, a conveyer traversing said room, the central portion of 
said room beneath the conveyer being devoid of heating-coils and an air-clr- 
culating device in said room above said conveyer drivlng said air downvcard. 

"4. In comblnation, a drying-room having heating-coils extending upwardly 
on the sides thereof, a conveyer traversing said room, the central portion of 
said room beneath the conveyer being devoid of heating-coils and au air-cir- 
culating device in said room, substantially central of and above said conveyer, 
drivlng said air downward. 

"5. The comblnation, wlth a drying-room provided with heating-coils on 
the sides only of the lower portion of said room, of a conveyer traversing 
said room above sald heating-coils and an air-circulating device in said room 
above said conveyer and substantially central of the drying-room, sald dr- 
culating device drivlng the air in said room downward. 

"6. The comblnation, wlth a drying-room, provided wlth heatiug-coilà on 
the sides only of the lower portion of said room, of a conveyer traversing said 
room above said heating-coils and at substantially the same level throughout, 
and an air-circulating device In said room above said conveyer and sub- 
stantially central of the drying-room, sald circulating device drivlng the air 
in said room downward." 

The défendant claims (1) that there is no patentable invention dis- 
closed in view of the prier art ; that the patent would not hâve been 
granted had the whole prior art been before the Patent Office; (3) 
that the alleged combination is but a mère aggregation ; (3) that, çon- 
ceding patentable invention, it is of a very narrow character, in view 
of the claims and file wrapper ; and that, narrowly construed, as it must 
be, the défendant does not infringe. The défendant insists that a 
négative élément — that is, the absence of heating-coils from the central 
part of the drying-room— is an essential part of the complainant's 
"clothes drier," and that, as defendant's device has heating-coils so lo- 
cated, it does not infringe. Défendant insists that the file wrapper of 
the patent in suit shows that the patent was granted when and only 
when this spécifie limitation was placed in the claims, and that in this 
respect only is it materially distinguishable from the prior art. The 
défendant also insists that the prior adjudication of the validity of this 
patent by Judge Holland in Barnes v. Lingo, 151 Ped. 59 (Eastern Dis- 
trict of Pennsylvania), should be disregarded, as it is apparent that 
Judge Holland did not hâve the whole prior art before him in consider- 
ing the validity of the patent. 

In reading the claims in suit we find that in claims 1, 2, 3, and 4 we 
hâve the words, "the central portion of said room beneath the conveyer 
being devoid of heating-coils," and that in claims 5 and 6 we hâve the 
words "drying-room provided with heating-coils on the sides only of 
the lower portion of said room." This is a combination patent, and in 
claim 1 the combination consists of (1) a drying-room having (a) heat- 
ing-coils extending upwardly on the side thereof, (b) a conveyer trav- 
ersing said room, (c) the central portion of said room beneath the con- 
veyer being devoid of heating-coils, and (d) an air-circulating device in 
said room above said conveyer driving said air downward. The dis- 
tinguishing features of this room, as mentioned in claim 1, are the heat- 
ing-coils extending upwardly on the side of the room, (3) the absence 
of heating-coils from the central part of the room beneath the convey- 
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er, (3) the conveyer for carrying the material to be dried, and (4) an 
air-circulating device in the room located above the conveyer driving- 
the air downward. Claim 2 locales the air-circulating device in said 
room "substantially central of" as well as "above said conveyer." 
Claim 3 is the same as claim 1, except it has "heating-coils extending 
upwardly on the sides" of the room, instead of side'. Claim 4 is the 
same as 3, except the air-circulating device is central of, as well as 
àbove, the conveyer. 

In the first four claims the heating-coils extend upwardly on the side 
or sides of the room, and there is no limitation as to distance. In thèse 
claims "the central portion of the room beneath the conveyer" is spo- 
ken of ; but this does not necessarily- méah tliat this "central portion" 
is the "central portion" of the room, unless it is understood that "a 
conveyer traversing said room" traverses the entire room. If the con- 
veyer traverses the entire room, then the central portion of the room 
beneath the conveyer does not include the entire floor space of the 
room. I think a fair and sensible construction of the language of the 
claims is that the conveyer traverses the overhead part of the room sub- 
stantially in ail its parts, except near thé coils and walls, not every por- 
tioii, and that "the central portion of said room beneath the conveyer" 
includes ail of the floor space not adjacent to the four walls of the 
room. In claims 5 and 6 the heating-coils are on the sides only of the 
lower portion pf said rOom, and the conveyer traverses the room 
"above said heating-coils" ; but I do not think this means that the con- 
veyer is directly above the heating-coils. It is higher up in the room 
and traverses it from side to side. I think the combination of thèse 
claims is a foom containing the heating-coils on the side or sides of 
thé roèm only; a conveyer. traversing the said room at a suitable dis- 
tance from the floor; an air-circulating device in said room above the 
conveyer which sô opérâtes as to drive the air down\Vard. Thèse 
claims are so broad as to cover any heating-coils, but they must be lo- 
cated on one side or two or more sides of the room, and the room may 
hâve any desired number of sides. 

While the patentée in his spécifications describes a roorn, he does not 
refer to it in any way in thèse six claims except as a room, or limit his 
first six claims to such a room. The claims cover any conveyer which 
traverses the room and any air-circulating device which will drive the 
air downward. The sides of the room, including top and floor, confine 
the hot air ; the heating-coils beat the air at the side or sides of the 
room; and the circulating device circulâtes the hot air by driving it 
downward mainly in the more central part of the room — that is, in the 
parts away from the sides of the room. It is not necessary in ail the 
claims that the circulating device be located centrally of the overhead 
part of the room. As the tendency of the heated air, heated by the 
coils, is to rise, and as the circulating device drives the air from the 
top of the room, where it becomes cooler, downward, and it flows 
thence to the coils, from which the heated or hotter air is rising, it is 
évident that there is a substantially even beat maintained throughout 
the room, with a gênerai down draft, except next the sides of the 
room having heating-coils where there is an upward current. This is 
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the gênerai course or current of the air; but it is also évident that with 
angles and clothing on the moving conveyer there will be side cur- 
rents and eddies of the heated atmosphère. No one of thèse clainis 
refers to the spécifications for any limitation. The claims are not 
limited to the devices shown and described. It is évident that the pur- 
pose is to maintain an equal température in ail parts of this room, to 
keep the air in constant circulation, and to keep the articles to be dried 
and carried on the conveyer in constant motion and exposed equally 
and uniformly to the heated and, generally speaking, downwardly mov- 
ing current of air. 

Is this a new conception, and do we hâve new means, or a new com- 
bination of old éléments furnishing improved means for drying cloth- 
ing ? If we hâve a new combination of old éléments, do we hâve a new 
mode of opération, with new or with improved results? If so, we may 
bave invention. This dépends on the nature and extent of the changes 
and improved results. We hâve nothing to do, in considering thèse 
six claims, with the particular form or construction of the room, or of 
the conveyer, or of the air-circulating device, except that it must be 
so constructed or operated as to drive the air downward. The other 
claims relate to those détails of construction. The patentée in his 
spécifications says : 

"My invention, speaking generally. tjeloiigs to tliat class of driers in which 
the articles to be dried are carried by an endless carrier, and, furtlier. In 
carrying the goods secured to the endless carrier through a heated room ; the 
goods being dried in tlieir passage through this room. J[y invention has fot 
its object to accomplish the drying in a more thorough and certain manner. 
To that end, spealiiug generally, my invention consista in a carrier which 
traverses the drying-room on edge and passes around guiding-wheels on verti- 
cal axes. By this construction any number of traverses or turns in the drying- 
room rnay be made without the guiding wheels interfering with the articles 
carried by the carrier, and thtis may ail be at the same level In the room, 
whereby the articles are constantly subjected to the most efficient température 
in the room. * * * Further, my invention comprises certain improvements 
in the drying-room itself, and the relation of the heatlng médium, carriers, 
etc., to each other whereby the best resuit is obtained, etc. * * * By tl\e 
construction described it will be seen that the heating-coUs are at the sides of 
the room and the fan above the conveyer. The air rises f rom the bottom along 
the sides, being heated by the heatingcoils, and the fan forces it downward 
through the eenter to the bottom, from which it again rises, as before describ- 
ed, thus producing a perfect circulation. * * ♦ Further, the arrangement of 
the heating-coils is at the sides of the room and the fan above tlie conveyer car- 
ries a perfect circulation of the beat and a complète and rapid drying. 
* * * I also désire it to be understood that the arrangement of drying-room 
with the heating-coils at the sides of the room and the fan above the conveyer 
has advantages, whether the conveyer be used on edge or flat." 

While not described or mentioned in the patent, it is said that this 
arrangement of heating-coils on the sides alone with fan (air-circulat- 
ing device) at the top of the room above the conveyer driving the 
current of air downward, has advantages, such as keeping the cloth- 
ing hung on the carrier or conveyer in a perpendicular position, not li- 
able to be blown oflf, as the current when the conveyer moves is down- 
ward; the air in the room of an even température throughout, as the 
coldest air at the sides is first heated. The absence of heating-coils in 
the central part of the room prevents interférence with the down cur- 
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rent frotn the fan in the central part, as no heat is rising- tliere, and 
also prevents clothing falling from the carrier or conveyer from com- 
ing in contact with heated coils and becoming soiled or burnt, and also 
allows easy entrance into the room and unobstructed movement there- 
in when necessary. AU thèse advantages are perfectly obvions. Radia- 
tors and steam and hot water pipes hâve been placed on the outer 
edges of the room generally to insure the better and more uni form 
heating of the room, as well as to be out of the way. Ail this was old 
and common knowledge in 1900 when this patent vv^as applied for. So 
it was common knowledge that air when in circulation, whether cold 
or hot, would dry clothing more quickly and better than when still. 
So that a down current of air would better maintain the perpendicular 
position of hanging clothing than a side or horizontal current. It was 
nothing new that air in a room, like water in a barrel, into which heat 
is being injected at one or two points, or even more, will hâve a more 
uniform and even température in ail parts of such réceptacle if con- 
stantly in motion, or stirred up. 

Turning to the prfor art for the éléments of the first six claims of 
this patent and their combinations, we find patent to J. H. Therien, No. 
646,327, dated March 27, 1900, for "drying-room," which has the four- 
walled room, with top and bottom; the air-circulating device, "a pe- 
culiarly-constructed fan used in the upper part of the drying-room, 
* * * which I place at the upper part of the drying-room for the 
purpose of driving down the hot air that naturally rises from the 
steam coil, * * * and causes the blades to work at such angles 
that more of the hot air is displace(l and forced down at any one time 
than can be accomplished with any other fan heretofore known"; 
the heating-coil of steam pipes, which are located on or near the floor 
of the room and heat the room ; and also "conveyers" for carrying the 
articles of clothing to be dried in and out of the room and holding 
them while in the room. This Therien drying-room in its apparatus 
difïers from Barnes in two respects, viz., the location of its steam heat- 
ing-coils and the form and opération of its conveyer or conveyers. 

In the patent in suit, Barnes, the conveyer not only enters the room, 
but traverses said room above the heating-coils at substantially the same 
level; that is, it carries the clothing to be dried about from the one 
point of the room to another so that each article is exposed to the heat 
of ail parts of the room on that level and also to the same up and down 
or horizontal currents of air; that is, each article gets precisely the 
same treatment in the drying-room. In Therien we hâve shown four 
carriers or conveyers, each used tô carry the clothing in, hold it sus- 
pended thereon while in the room in the same place or location, and 
then carry it out. Thèse are shoved, or pushed in and pulled out, being- 
suspended on rods with roUers, and held at the bottom from wobbling. 
The articles of clothing hâve np motion while in the room, unless im- 
parted by a current of air. If, perchance, there is a différence of 
teinperature in différent parts of the room, then some articles are dried 
fnore than others. Thefe may not be uniformity. If any clothing falls 
from the carriers, it drops upon the heating-coils below, and unless 
there is a grating they may become soiled, or if there be a grating then 
those which fall are so riear the hot coils that they may become scorch- 
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ed or discolored. Again, as the heating-coils are on the floor, the air 
heated thereby rises and mixes with the down current coming f rom the 
fan, and eddies or currents are created, and the clothing swayed or 
blown f rom side to side, and may become detached from the carriers. 
The circulation is not as perfect, for the reason that the direct up cur- 
rent from the coils is met and opposed by the down current from the 
fan. Hence we hâve in Barnes two improvements over Therien — 
(1) the carrier traversing the room, and (2) the location of the heating- 
coils. 

Turning now to Proctor, No. 525,921, of September 11, 1894, "dry- 
ing machine," he says : 

"The principal ob.iects o£ my invention are, flrst, to provide a comparatively 
simple, durable, and efficient drying apparatus ; second, to provide a compact 
(Irying apparatus in which a continuons circulation of the air is insured for 
drying as well as quiclily absorbing moisture from suspended materials in a 
wet or other condition therein ; and, third, to provide a drying apparatus 
adapted for the réception of a movable trucls or similar appliance, which is 
adiipted to support the flbrous or other materials In a wet or other condition 
in such manner as to be subject to the direct influence of a continuons and 
vigorous circulation of heated air or other médium to expeditiously dry out 
the same, and the apparatus so arranged as that it may be operated contin- 
nously — ^that is, materials subjected to the influence of the circulating drying 
médium therein and under such arrangement as that the materials may be 
readily removed therefrom and other materials quiclîly introduced, so as to 
be subject to the influence of such médium for a like purpose, without stopping 
or interfering with the perfect worljing of the appliance." 

He has the same room, as a mère room; the fan in the upper part 
thereof to circulate the air; the movable trucks, on which are hung 
the articles to be exposed and dried; and the heating-pipes or coils, 
located on the sides of the room, Aside from mère détail of construc- 
tion, we hâve Barnes, except the "conveyer traversing said room." 
The trucks or carriers of Proctor are pushed in when loaded with hang- 
ing clothing and pulled out through a door or doors when the drying 
is completed. They are stationary while in the room. Thèse substan- 
tially are the trucks of Therien. 

Turning to Hatfield patent. No. 217,102, dated July 1, 1879, for 
"improvement in clothes-drying machine," he says : 

"The object of this invention is to furnish an improved machine for drying 
clothes and other similar articles, which shall be so constructed that the 
clothes will pass through the machine in one direction and the hot air in the 
other, which will allow the clothes to be attaehed outside of the drying-room, 
which will eool the clothes as they pass out, and will drop them automatically 
as they pass out, which will so direct the current of air as to efEect the best 
results, which will allow the escape of the air to be controlled, which will 
eeonomize the beat, and which will be simple in construction and convenient 
in use. The invention consists In means, substantially as hereinafter de- 
scrlbed, by which the clothes are secured, carried through a drying-chamber 
so as tô automatically open weight-held doors and discharge without manual 
intervention ; a counter-eurrent of heated air blowing upon them as they pro- 
ceed." 

He plainly shows and describes an endless carrier or conveyer trav- 
ersing the drying-room upon which the clothing is suspended and mov- 
ed from point to point while undergoing the drying process. The cloth- 
ing is attaehed thereto outside the chamber and carried in and about the 
161 F.— 36 
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same and then out and automatically dropped. Hatfield has no fan. 
His steam pipes are thus described: 

"The ail- Is heated to dry the clotlics by a System of steam pipes, 
V, wliicli reeelve steam from any sultable steam-boiler or steam-generator. 
and wbich rest upon low walls or beams, W, wblcli rest upou the bottom ol: 
the dryiug-chamber, L, and exteud entirely across the said drying-cihamber." 

No point seems to be made as to tlie location of tlie pipes at or near 
the sides of the room. Hère we hâve the idea and tlie élément of 
the endless conveyer traversing the drying-room or chamber. 

Without describing or mentioning other patents in this précise art, 
we will çonsider British patent to Norton, No. 2,685, dated October 29, 
1864. This is a complex and a compound device or drying-room with 
machinery and apparatus for both drying and stretching the fabrics. 
It may also be used for either purpose separately. As a mère drying- 
room we hâve the endless carrier traversing the room, and, as the 
fabrics to be dried are attached to this part outside and before it enters 
the room, such fabrics are carried into and about the room, exposed to 
the beat, and then out. The fabrics are hung on the traveling conveyer. 
Steam-heating pipes or coils are shown on the sides of the room, and 
there may be a fan for circulating the air. I do not see that we bave 
the fan, air-circulating, device, if used, located at any particular point, 
or that stress is laid on the location of the heating-coils or pipes. In 
substance and efifect we bave the Barnes drying-room and apparatus 
shown ; biit we do not hâve his limitations as to the location of certain 
cléments, Such as the air-circulating device and steam heating-coils. 

Barnes. has written into eacli of his claims a négative élément, the 
absence of heating-coils in the central part of the room. The défendant 
insists that this is what diflferentiates Barnes from the prior art, and 
that this insertion in his claims is what secured the allowance of his 
claims ; that hence it may use the combination of the prior art, the 
drying-room of Barnes, so far as to construct, sell, and use a drying- 
room having the carrier traversing the room ; the air-circulating device 
or. fan located above the carrier and so arranged as to drive the air 
downward; and steam heating-pipes or coils located both on the side or 
sides and in the central part of the room. Défendant claims this is a 
mère return to the prior art, from which Barnes departed when he in- 
serted the négative élément, absence of heating pipes in the central 
part of the room, in his combination. 

Says Walker on Patents (4th Ed.) p. 300, § 347 : 

"But If a patented combination differs from some older combination only 
in tlie omission of oue of the parts of the latter, and in a resultiug différence 
of mode of opération, the restoration oi" the older structure ;1 y addiug the 
part whlch the patented combination omitted would not constitute an infringe- 
ment of the latter." 

He cites Shoemaker v. Merrow, 61 Fed. 948, 10 C. C. A. 181. The 
case cited is instructive, but not exactly in point hère; What the court 
said was: 

"But suppose it was not shown tliat Munsing antlcipated him, and his 
patent was consequently held to be valld. The resuit would be the same. 
His claims in such case would necessarily be so construed as to exclude the 
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'flnger' and its équivalents. After wlthdrawing a spécifie claim for this élé- 
ment in favor of Munsing, he would be precluded from setting it up. His 
patent, if valid, is for the combination minus tbe 'flnger' — a deviee wtiose 
novelty consists in dispensing with this élément The respondents, as before 
suggested, do not infringe such a deviee; for they use the 'flnger' and their 
machine will not work wlthout it." 

Hère the drying-rooms will work, do effective work, with the heat- 
ing-coils on the floor alone, or with heating-coils on the sides'alone, 
or with heating-coils in both places. The gênerai rule is : 

"Addition to a patented machine or manufacture does not enable him who 
malles, uses, or sells the patented thing with the addition to avoid a charge 
of infringement. This is true, even where the added deviee facilitâtes the 
working of one of the parts of the patented combinatlon, and thus makes the 
latter perform its function with more excellence and greater speed, or where 
tbe added part hinders the patented combinatlon from having some of its 
niinor merits." Walker on Patents (4th Ed.) § 347. 

I am inclined to the opinion that Barnes has an improved combina- 
tlon of old éléments and an improved resuit. I do not agrée with thé 
contention that he has revplutionized the clothes-drying art in laundries. 
The test of invention is mental conception, not larger sales, or im- 
proved results, or benefits conferred on mankind. Ail thèse are évi- 
dence of invention, but not invention as the Suprême Court of the 
United States has repeatedly decided. To hold that a combinatlon of 
old and well-known éléments in the old way with some modifications 
to which the skill of the ordinary mechanic skilled in the art is adé- 
quate, unless to meet a new and novel exigency, is patentable for the 
rçason the benefit to mankind is valuable and extensive, is to reward 
every mechanic for exercising his skill, not his mental conceptions, by 
a monopoly, and is a misconception and works a perversion of.the 
patent laws. 

I am,asked to grant this preliminary injunction on the authority of 
Barnes v. Lingo (C. C.) 151 Fed. 59. In that case ail the claims of the 
patent hère in suit and claims 1 to 17 and 81 to 24, inclusive, of a patent 
to Barnes, No. 684,778, for a clothes-drying machine were in issue and 
held valid. It is évident from the language oi the opinion that the 
learned judge did not hâve the prior art before him, for he says : 

"A great number of patents bave been clted agalnst thèse at bar to show 
that everythlng used by Barnes In his combinatlon had been known for a 
long time in this art. I shall not attempt to refer to thèse patents sépara tely, 
but shall only state that, after an examinatlon of the évidence by the experts 
on both sldes in référence to thèse patents, I conclude that ail of them are 
patents In an art entirely différent from the art involved In the Barnes pat- 
ent." 

The prior art is before me, and at least eight différent prior patents 
in the précise art of this Barnes patent, viz., "clothes-drier." He says : 

"I ♦ * * hâve Invented a new and useful improvement in dothes-drlers. 
• * * My invention, speaklng generally, belongs to that class of driers In 
whlch the articles to be dried are carried by an endless carrier, and, further. 
In carrying the goods secured to the endless carrier through a heated room, 
the goods being drled in thelr passage through the room. My invention lias 
for its object to accomplish the drylns lu a more thorough and certain man- 
ner." 
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I think this device belongs to the art of drying dothing and similar 
articles by means of artificial heat and circulation of air in a suitable 
structure. The Norton patent speaks of cloth, yarn, such materials as 
require to be suspended when under the process of drying wool, vel- 
vets, and other fabrics, or other fibrous materials ; Hatfield is for dry- 
ing clothes and other similar articles ; Proctor is for drying fibrous and 
other somewhat similar materials ; Dixon is for drying coUars and 
cuflfs; Therien is for drying clothing, and shows shirts suspended in 
the drying-room ; Proctor for drying any goods which can be hung or 
suspended on pôles, etc. ; McGlone is for drying clothes ; Lumpp is 
foi" drying cloth or other textile, etc. 

I am not much impressed with defendant's suggestion that this is a 
mère aggregation, and not a true combination. The object is to dry 
clothing as stated. This is the resuit. Hot air must be generated, 
radiated into the room, and circulated, and the clothing exposed to its 
efficient action. Tte varions éléments seem to be essential and to co- 
act in producing the resuit. 

I hâve gone through the affidavits presented, the iile wrapper, the 
opinion in Barnes v. Lingo, and the prior art to see if this is a proper 
case for a preliminary injunction. Is there a reasonable doubt of the 
validity of thèse six claims in issue, or ïs it free from doubt, having in 
mind that the presumption is that the combination discloses patentable 
invention? In view of the opposing affidavits, the state of the prior 
art, and the décisions of the Circuit Court of Appeals in this circuit, 
I am of opinion that a preliminary injunction should not issue at this 
stage of the case at least. No évidence has been taken, and affidavits, 
when there is a square clash of expert évidence, with no opportunity 
of cross-examination, are not to be implicitly relied upon. I think great 
injustice might be done, should I grant this motion. If denied, there 
can be a speedy taking of testimony and a speedy final hearing. If such 
hearing is not consented to, there can be a renewal of the motion when 
the évidence is closed. 

Motion denied. 
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SAME V. STRAUSS et al. 

(Circuit Court, S. D. New York. May 29, 1908.) 

1. Pates-ts — Validity and Infkingbmbnt — Wabdrobe Tetjnk. 

ïlie Bonsall patent, No. 604,346, claim 3, for a trunk adapted for liang- 
ing ttierein ladieg' dress sklrts and otlier garments so they may be carried 
without crushlng, discloses novelty and patentable Invention, and is of a 
pioneer character. Olainis 4 and 5, for hanger frames for garments, are 
void for lacli of patentable invention, in view of the prior art. Claim 3, 
also, lield infringed. 

2. SAME— RECEPTACLE FOB CLOTHING. 

ïlie Bonsall patent, No. 642,075, for improvements in réceptacles for 
garments consistlng of frames and hangers, claims 3 and 4, are void for 
lack of invention. Claim 5, which covers a device by which the sus- 
pended garments are made to incline Inwardly and press together, in. 
view of the novelty and utility of such device and its commercial success, 
must be eonceded patentable invention and given a libéral construction as 
a pioneer. As so construed, held infringed. 
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In Equity. Suits to restrain alleged infringement of certain United 
States letters patent and for an accounting. 

H. S. Mackaye, for complainant. 

Dickerson, Brown & Ragener, for défendants. 

RAY, District Judge. As défendant T. B. Peddie & Co. makes 
and sells the alleged infringing devices, and the défendants in the other 
cases merely sell such devices so made by T. B. Peddie & Co., and 
as ail défend by same counsel, it was courteously agreed that évidence 
should be taken in one case only, read and used in ail three, and that 
there shall be but one bill of costs. 

Complainant charges infringement of claims 3, 4, and 5 of United 
States letters patent No. 604,346, dated May 17, 1898, to Seymour 
W. Bonsall for "dress skirt and vi^ardrobe trunk," and claims 3, 4, 
and 5 of United States letters patent No. 643,075, dated January 
30, 1900, to Seymour W. Bonsall for "réceptacle for clothing." The 
claims in issue of the first patent mentioned read as follows : 

"3. In a trunk, a slide adapted to move forward when the trunk Is on one 
end, a prop at tbe forward end of said sUde, and a cover-flap hlnged to said 
trunk at one end and adapted when open to aflford a bearlng for the lower 
extremity of said prop. 

"4. A hanger-frame adapted to slide back and forth, said hanger-frame 
comprising bearing sides and iutennediate supporting-bars, in combination 
witli hangers adapted to slide on said supporting-bars. 

"5. A hanger-frame adapted to slide back and forth, said hanger-frame 
«omprising bearing sides and Intermedlate supporting-bars, in combination 
with hangers adapted to slide on said supporting-bars and a prop for said 
frame attached to its outer end." 

It will be noticed that claim 3 of this patent is for a combination 
of éléments in a trunk, while the combination of éléments in claims 

4 and 5 hâve no référence to a trunk whatever. As to claims 4 and 

5 it says: 

"One portion of my deviee, namely, hanger, is useful as well in a fixed 
closet or wardrobe as in a trunk, and I bave claimed same aside from a trunlc 
in the claims hereof." 

As to his invention he says that it relates to an improved deviee in 
which ladies' dress skirts and other garments can safely be carried 
without crushing or disturbing the folds in which it is desired they 
should remain; that his deviee is especially adapted to the needs of 
traveling salesmen, importing dressmakers, and ladies who wish to 
visit health or pleasure resorts with an extehsive wardrobe, and 
those persons who désire economy of room and easy access to their 
suspended clothing. As shown, tlae lid of the trunk is made in two 
parts, and when the trunk is set on end and opened one part of the 
lid lies flat upon the fîoor, and the other portion of the lid is thrown 
back upon the upper end of the trunk. Close to one end of the trunk, 
and upon each of two opposite sides, are placed or attached two guides 
running from the bottom or back of the trunk to the top or front there- 
of. On thèse guides is suspended a frame or sliding rack, so that 
this rack may run easily back and forth when the trunk stands on endj 
and is open. The outer or upper end of this sliding rack has two 
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crôss-pieces, extending from front to rear when standing on end, 
vvhich cross-pieces support the hangers. Thèse hangers are for sup- 
porting the clothing and may be of any desired form and material. 
This sHding rack has a cross-bar, which supports the two cross-pieces 
mentioned, and against this cross-bar the flap or top of the trunk, 
when closed, rests' so as to hold the sliding rack firmly in position. 
To this cross-bar are attached two props or legs, connected near their 
lower ends by a brace which holds them parallel to each other, and 
thèse props or legs rest upon that part of the top or lid of the trunk 
lying upon the floor, so that when the trunk is placed on end and 
opened, and the sliding rack or frame, with the suspended clothing, 
is drawn out, such: clothing is protected thereby from coming in con- 
tact with the floor. The trunk may be turned, also, on the carpet or. 
floor, and the clothing is always protected as the trunk lids, sliding 
f rames, props or legs, and suspended clothing ail move in unison. 

The opération of èiis trunk is substantially as follows : The trunk 
is set on end and opened. The sliding rack is tlien çirawn out, with 
its hangers, suspended or resting upon the cross-pieces. The clothing 
is then attached to suitable hangers and hitched upon the hangers 
extending from cross-piece to cross-piece. As the garment is suspended 
in this way, it may be pressed or slid back toward the bottom of the 
trunk./. Garmfeht. af ter ,,garment is suspended iri the same way, and 
enough may' be suspended to eritirély fill the trunk. Of course, a 
lesser number may ,be suspendedi This opération of fiUing the trunk 
with suspended garments being complète, the sliding frame is pushed 
back into the trtink, càrrying the clothing with it. The lids or flaps 
are now closed and the trunk locked. If it is desired to make sure 
that the suspended clothing will not shake or flop about, a strap or 
cord may be tied aroynd the entire body of clothing. When the trunk 
is wholly or partially filled in this way, it may be turned down on its 
bottom, or turned bottom side upwards, and the clothing will keep 
in positipn during transportation. On arriving at her destination the 
owner sets the trunk on end in his or her room, unlocks or opens the 
same, pulls out the sliding frame or rack, loosens the cords, if used, 
and finds the clothing properly suspended on the hangers as in a 
closet or room. By sliding the différent hangers the différent garments 
are supported a little' distance apart, and any one may be taken out 
for use without disturbing the others, and the rack or frame may 
then be shoved back into the trunk, or the rack may be left pulled out. 
Sô one of the garments may be replaced without disturbing the others. 
I do not see why this trunk, containing this device, may not be used 
by a gentleman for his clothing, as well as by a lady for hers. 

I hâve carefully examinecl the prior art, but find nothing that 
anticipâtes this. We hâve a trunk containing a bed and drawers or 
apartments to contain clothing, and this bed in two parts may be 
drawn out ; the end of the f ramework resting on legs or supports. 
However, this is not a device for Suspending clothing-. So we hâve 
a trunk with drawers for containing clothing, but this is not the device 
in question. We hâve clothes driers with sliding racks, upon which 
clothing may be suspended. We also find in patent to Barnes, No. 
546,647, of September 24, 1895, "apparatus for holding drawings," 
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a sliding framework with supports, with cross-bars and hangers 
for suspending and holding drawings. This apparatus is somewhat 
suggestive of the device in question, but quite différent. I regard 
this combination of the complainant in a trunk as a new and use fui 
and novel and patentable invention. He seems to hâve been a pioneer, 
and is deserving of crédit and protection as an inventor. I think 
that claim 3 of this patent is valid, and infringed by the défendants 
and each of them. 

As to claims 4 and 5 I do not think they disclose patentable inven- 
tion. Thèse claims are very broad, and would include every combina- 
tion hanger frame having the following éléments: (1) Bearing sides 
and (2) intermediate supporting bars, with (3) hangers adapted to 
slide on the supporting bars, and (4) a prop for the frame attached 
to the outer end. Claim 4 omits the prop ; that is, claim 4 includes 
a hanger frame such as is shown in patent to Shannon, No. 380,949, 
of April 10, 1888. That hanger frame bas bearing sides, is adapted 
to slide back and forth, and bas supporting bars ; and it has hangers, 
but of a différent description. But the sliding hangers of Bonsall 
are not so connected as to form an intégral part of the frame. Any 
hanger that will slide on a bar or rod will do. In Barnes, No. 546,- 
647, of September 24, 1895, we hâve very clearly a hanger, with 
bearing sides, adapted to slide back and forth, and intermediate sup- 
porting bars. He also shows hangers or holding devices. Hangers 
to which we attach the clothing are of various forms, and may be 
hung on a nail, a hook, or a bar, and will slide thereon. Barnes 
shows a prop or props. Singer, No. 235,032, of November, 1880, 
shows a sliding frame, in a trunk, having bearing sides. A mattress 
is supported thereon, and this frame has props. Such or similar 
sliding frames, with or without props or legs, and having bearing 
sides, and adapted to slide back and forth, are so numerous and com- 
mon that I cannot discover patentable invention in the combinations 
of claims 4 and 5. 

Défendant says he does not infringe claim 3, because Peddie's prop 
or leg is not at the forward end of the slide and is not fastened per- 
manently to the outer extremity of the rack. I think Bonsall a pio- 
neer to such an extent that infringement cannot be avoided by chan- 
ging the location of the leg or prop, or the mode of Connecting it with 
the sliding frame, or by removing it altogether. Infringement is 
not avoided by changing the location of an élément of the combina- 
tion, unless you change the mode of opération or secure far better 
results. 

Corning to patent No. 642,075, it is evidently an improvement on 
the patent already considered. In a réceptacle for garments, trunk, 
clèset, or the like, in claim 3 we hâve (1) a pair of substantially hori- 
zontal rods; (2) a frame depending therefrom; and (3) two sockets 
attached to the sides of said frame, said sockets being adapted to 
slide on said rods and to grip the latter when the bottom portion of 
said frame is pressed forward. In claim 4 we hâve (1) a sliding rack 
having side rods and (2) a confining frame sliding on said rods and 
adapted to serve as a support for said rack when the latter is drawn 
■out. In claim 5 there is (1) a sliding rack having side rods; (3) a 
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confining frame; and (3) sockets on said frame adapted to slide on 
said rods — said frame being hung so as to incline inward when un- 
confined, and said sockets acting to grip said rods when the lower 
part of said frame is pressed outward. 

In claim 3 of this patent I see no possible patentable combination. 
Two horizontal rods; a frame depending therefrom; two sockets 
attached to the sides of the frame. Rods, frames, and sockets are old, 
and a frame depending from one, two, or more rods is no novelty. 
But the sockets slide on the rods. I take it that such sockets so adapt- 
ed and used are no novelty. But the sockets are so constructed or 
adapted that they grip the rods when the bottom part of the frame 
to which they are attached is pressed forward. What is new or novel 
in this? A socket is "an opening or cavity into which anything is 
fîtted; any hollow thing or place which receives and hôlds something 
else." See Century Dictionary. Put two sockets on a frame, one 
on each side, run a rod smaller than tfee socket through each, and the 
adaptation is perfect, and the sockets will slide on the rods. But they 
are to grip the rod when the bottom of the frame is pressed forward. 
Take the frame with sockets attached to the rods in the manner just 
mentioned, and, if the sockets are only sufficiently large to allow 
them to slide easily on the rods, press the bottom of the frame for- 
ward and see what will happen. In every instance the sockets will 
grip or bind on the rods and prevent sliding. To prevent the gripping- 
or binding you must carry the frame substantially perpendicularly to 
the rods. This is common knowledge. Bonsall does not confine him- 
self to some particular form of socket. He says : 

"It Is to be understood that my invention covers every form of socket which 
will permit the retainlng member [the frame] to slide along its rod, whether 
made of wire or otherwise." 

Claim 3 is invalid. Claim 4 is so broad that it covers every sliding 
rack having side rods; that is, rods on its sides, and a confining 
frame sliding on such rods of such length that it will act as a sup- 
port to the rack when drawn out. Sliding racks are old. To add 
side rods is not invention. See Bovey, No. 190,409, of May, 1877. 
Sockets binding on rods is not an old idea. It is fuUy described in 
patent to Wood, No. 341,394, of May, 1886. As to sliding racks ar- 
ranged with hangers on rods so that one suspended garment may 
be taken out without disturbing the others, see Holzhalb, "clothes 
rack for wardrobes," No. 356,125, of January 18, 1887. I find no 
patentable invention in claim 4 of this patent, having in view the prior 
art. It is too broad in any event. 

Claim 5 is invalid, unless there is patentable novelty or mental 
conception amounting to invention in so hanging the frame that it 
will "incline inward when unconfined; the sockets being adapted to grip 
the rods when the lower part of the frame is presse^ outward." To 
hang the frame so it will incline inward when unconfined the patentée 
has two sockets on his frâme if only one suspended bar is used as 
a confining frame, and four sockets, two at each rod, if the frame has 
two suspended bars united by a cross-piece. See Figs. 3 and 4. In 
order to hâve the suspended frame, whether of the one construction 
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or the other, incline inwardly — that is, towards and so as to press 
against the suspended clothing and act as a confining frame— the 
suspended frame has two sockets on each rod attached to the per- 
pendicular bar or leg, one in its front and the other in its rear. One 
of thèse sockets at each rod is prolonged above the other, so that in 
fact it has a larger opening on the perpendicular line. The resuit 
is that the shorter, or, so to speak, smaller, socket takes the weight 
and pull of the suspended frame soonest, and as the frame is then 
suspended frora one side the other side drops down, and the lower 
part of the frame tilts or inclines backward in obédience to the law of 
gravity. However, this backward swing of the frame is arrested by 
the other socket so soon as it comes in contact with the rod. In Fig. 
4 Bonsall shows this inner and shortest socket made of wire, evident- 
ly, bent once and a half about the rod which passes through it. Made 
in this way this socket grips the rod. You would get the same re- 
suit should you attach two ears to the suspended frame, one each side 
of the leg, with a hole in each ear above the leg, with one hole made 
longer up and down than the other. Such a structure, such sockets, 
would be within and covered by this patent, or this claim of the patent. 
On this subject the spécifications of this patent No. 643,075 say: 

"I prefer to use two rods, 4, and a retaining member carrled by both, as 
ehown ; and I prefer, as shown, further, to utilize the outer support for tlie 
rack shown in my patent aforesaid as the retaining meaus. The retaining 
member Itself preferably consists of two legs or side bars, 6, joiued by appro- 
priate cross-pieces, 7 ; but a retaining member, consisting of but a single bar, 
6, and sliding upon a single rod, would be within my invention. At the top of 
each side bar or leg, 6, I provide a form of mounting whereby tlie legs are hmig 
upon the parallel rods, 4, in a manner to permit of the legs sliding back and 
forth ui>ou said rods 4. This mounting preferably talces the form shown in Fig. 
4, wherelu a wire socket is attached to the top of the leg, 6; said socket 
comprising two parts, 8 and 9, looped over the rod, 4, Thèse parts may be 
made in one pièce, or In two pièces, as desired. As shown in the drawings, 
two différent shapes of bent wire are shown as employed for the socket, 8, 9 ; 
but It will be readily imderstood that many shapes may be giveu to thèse 
wires without departing froin the spirit of my présent invention. In my 
preferred form of socket the forward part, 9, is sufficiently prolongea abovR 
the other part, so that, as the legs, 6, hang naturally, the center of gravity 
may corne under the bearing-point of the part, 8, without the loop of 
the part, 9, coming in contact with the top of the rod, 4. The part, 8, is 
placed nearest the rear of the trimk or wardrobe in which it is used, and the 
c-onsequence is that the natural tendency of the legs, 0, as they hang free is 
to incline toward the rear of the trunk or wardrobe. I prefer to make any 
socket which I use in this connection, so that this natural inclination toward 
the rear is secured, although it is to be understood that this feature of my 
invention is not a vital one. It is to be understood that my invention covers 
every form of socket which will permit the retaining member to slide along 
its rod, whether made of wire or otherwise. In the form of socket shown 
the part, 9, serves mereiy to prevent the legs, 6, from being inclined too far 
back when used." 

To my mind this mode of suspending a frame having two legs and 
a cross-bar, or only one leg, so that the lower part especially will 
tilt back, is neither new nor novel. I think it has been common knowl- 
edge, of which any intelligent court should take judicial notice, that 
a pièce of timber, say two inches thick and one or two or more feet 
in length, when suspended on a rod by a socket attached to one side 
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only, will incline; tliat if suspended on suclia rod by two sockcls, 
one on eâeh side of the timber, it willnot incline, if both sockets are 
of the same size and in the same horizontal plane with référence to 
the timber, but will incline, if the one socket is higher np than the 
other from the end of the timber, or bas the perpendicular opening 
larger than the other. The theory is that the clothing hnng in the 
réceptacle therefor and suspended on the hangers attached to the rods 
or resting thereon is held at the upper part near the rods by the 
hangers, but that the lower portion of such clothing, being uncon- 
fined, will hang loosely and hâve a tendency to press outwardly, but 
will not overcome the inclination or tilt of the suspended frame and 
the grip of the sockets, and that therefore this suspended retaining 
rack will keep the clothing pressed together until the pressure is re- 
leased by human interférence. I think the device will and does work 
well for the purpose intended. 

If the trunk is only half fîlled with garments, and this frame is 
pushed along the rods against them, they will be securely^ held in posi- 
tion, accidents barred, until released by human agency. The device 
is new and useful as a réceptacle for clothing. It is a device to aid 
in pressing and holding suspended garments together; its main func- 
tion being to hold them together after being pressed together. As it 
has utility, and is a new combination, and has proven successful, I 
am not disposed to hold claim 5 of the second patent invalid. The 
Circuit Court of Appeals in this circuit has recently decided that the 
real test of -invention is the extent of the benefit conferred on man- 
kind. The Suprême Court of the United States has repeatedly held 
that there must be something more than utility, Commercial success, 
large sales, etc.; that there must be the mental conception. How- 
ever, commercial success, large sales, benefits conferred on the pub- 
lic, etc., are évidence of invention and in close or doubtful cases usual- 
ly turn the scale. In O'Rourke Eng. Const. Co. v. McMullen, 160 
Fed. 933, decided April 14, 1908, the Circuit Court of Appeals said: 

"Tliekeynote of ail tlie décisions is the extent of the beneflt conferred on 
mankind. Where the court lias detennined that this beneflt is valiuibJe and 
exteusive, it will, \ve think, be ditticult to flnd a well-considered case where 
the patent has been overthrown on the ground of nonpnteutability." 

Where economy of space is desired, it is valuable, and this is es- 
pecially true in réceptacles for clothing and garments. As I look at 
this combination of Bonsall found in claim 5 of patent No. '643,075, 
it is valuable, generally useful, and has been a commercial success. 
In putting up this combination in a réceptacle for garments, so far 
as I can find, Bonsall was in a sensé a pioneer. Gn the question of 
infringement he is to be treated accordingly. His was not what we 
may term a bold and brilliant conception; but in this Une, this par- 
ticular art, he has done what had not been donc before. He was an 
improver on his own trunks and devices connected therewith, and, 
this claim having been recognized by the Patent Office, I do not 
think the patentée should be held to such a strict and limited con- 
struction as to confine hîm to the précise construction shown. In 
this view I think défendants infringe this claim. 

There will be a decree'for the complainant accordingly. 
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WILLIAMS V. SYRACUSE & S. lî. GO. 

(Circuit Court, N. D. New York. M;iy 11, 1908.) 

No. 7,1.39. 

Patents— Designs— Insulating Plug for Rlectbic-Lixe Supports. 

Tbe Williams design patent, No. 31,838, for a design l'or au insulating 
plug lor electrie-line supports, is voifl, because the article sliown is not 
a proper subject for a design patent, not being iuteuded tor display or 
ornament, and wlien In use belng eovered, so that tlie design eannot be 
seen, also for anticipation and lack of Invention, in view of tbe prlor art, 
it being sbown tbat the alleged liifringing article was made, advertised, 
and sold several years before tbe patent was applied for. 

In Equity. This is a suit to restrain alleged infringement of a de- 
sign patent for insulating plug for electric-line supports, and for an 
accounting. Among the défenses are want of patentable novelty in 
view of the prior art, that this is not the proper subject of a design 
patent, and prior use and anticipation. 

Dennis W. Hunt (H. T. Fenton, of counsel), for complainant. 
Brown, Darby & Hopkins (Frank T. Brown and Francis A. Hop- 
kins, of counsel), for défendant. 

RAY, District Judge. The patent in sttit, No. .31,838, to Luzerne 
A. Williams, for "design for an insulating plug for electric-line sup- 
ports," was applied for October 1?, 1899, and issued November 14, 
1899, and I find no claim or évidence that the alleged invention ante- 
dates the application. Drawings accompany the spécifications. On 
the final hearing complainant's counsel stated that no plug of this 
design has ever been made by plaintiff, or by any one for him ; and 
hence we are confined to the drawings and spécifications for a de- 
scription and an understanding of the exact design claimed. The 
Ohio Brass Company, which makes and sells the alleged infringing 
device, is defending this action. It is conceded that the pKigs made 
by it are substantially like those of the patent in suit. The patentée 
says, and this quotation embraces the sole claim of the patent in suit : 

"Tbe leading feature of my design consists of an iusulating-plug for electric- 
line supports, wblch, wben viewed in fnuit élévation, présents substantially 
the appearance of a T, having the lower end of Its uprigbt brandi reduced in 
dlanieter, and wben viewed in plan présents tbe a])pearaiice of substantially 
circular coneentric surfaces and angularly-arranged surfaces inclosed be- 
tween two of said coneentric surfaces. A and B are respec-tively tbe trans- 
verse and uprigbt branches of an insulatlng-plug emhodying niy design. The 
transverse brandi. A, Is of substantially tbe same size froui top to bottoni, Its 
outline presenting a substantially oblong parai lelogramniatlc appearance in 
élévation, and a substantially circular appearance in plan view. The uprigbt 
braneh, B, is substantially cyliudrical, and is also of the same size froin top 
to bottom, wlth tbe excei>tion of its lower end, wbicb Is formed with ui)per 
and lower reduced portions, b, bi, the upiier portion b, being provided with 
angularly-arranged surfaces, b2, having tbeir adjacent ends separated and 
nierged in tbe substantially circular outline of the main body of said braneh, 
wlien viewed in Invortod plan, and tbe portion, bi, being substantially cyliu- 
drical and provided with a spiral ralsed surface, 1>". An insiilating-iilug for 
electric-line supports embodying my design présents a pleasing and cbaracter- 
istic appearance. What I claim is: The design for an insulating-plug for 
electric-line supports, substantially as sbown and dcscribod." 
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The base or foundation of this plug is formed of métal, and covered 
by insulating material, except at the lower end, where it is to be 
screwed into the support, trolley car, or clamp on the line, but the in- 
sulating material is so applied as to make the completed plug of the 
design described. In point of fact this plug is of the same gênerai 
shape and contour of the ordinary round boit, with a round or circu- 
lar head, having screw threads at the lower end, which is the "spiral 
raised surface, b," and also, what is not common to cylindrical bolts, 
a nut portion near the lower end, intégral with the stem or body part 
of the plug, and which is not added for beauty or ornamentation, but 
for utiiity; that is, as a means for applying the wrench, when it is 
desired to screw the plug into or out of the support, trolley ear, or 
clamp on the line. Assuining that the head of this boit or plug is 
necessary for mechanical purposes when put in actual use, and that 
the nut portion is also necessary for mechanical purposes. and that 
it is désirable to hâve the whole of a pleasing appearance when on the 
line and in use, so as not to disfigure the landscape, we find nothing 
new or novel in the cylindrical head of the plug, or in the cylindrical 
stem or body thereof, or in the nut portion near the lower end, unless 
it be its shape, and certainly there is nothing new or novel in the 
threaded end, "spiral raised surface," which screws into the support, 
trolley ear, or clamp. Whether this "spiral raised surface" is raised, 
made broader than the main part of the body, or not, is entirely im- 
material so far as appearance is concerned; for it disappears from 
sight when in actual use, being secured into the support on the line. 
And it may as well be stated hère that the entire insulating-plug, ex- 
cept the nut portion, disappears from view, is entirely covered by the 
hanger on the wires into which it fits, when in actual use. There is 
no évidence or pretense that this plug is more attractive to customers 
or users, or more salable, of greater market value, or more in demand, 
on account of its design or shape. When in actual use on the line, 
and covered by the hanger, as necessarily it is, only the nut part can 
be seen, and the hanger does not necessarily conform, in any respect, 
to the shape of the plug, but présents more the appearance of a spool, 
with flanges near the center, which support or carry the wire. In no 
event, whether in the market or in use, does it présent any attractive 
feature or ornamental appearance. Thèse insulating-plugs are not 
made for ornamental purposes in any situation. They do not change 
or modify the gênerai appearance of the electric line or electric-line 
supports. That gênerai appearance is determined by the shape of the 
hanger and trolley ear or clamp. 

The complainant lias put in évidence a photograph of the insulating- 
plug (so far as it can be seen when in use) and support in use by the 
défendant, complainant's exhibit of July 16, 1907, taken July 5, 1907, 
and the witness, Charles K. King, vice président of the Ohio Brass 
Company, says : 

"The Syracuse & Suburban Railroad Company are using our type, D, Insu- 
lated bolts, and are therefore using an insulated boit, wbleh is almost iden- 
tieally the same in design as the design shown in the Williams patent." 



WILLIAMS V. SYRACUSE & S. E. CO. 573 

Infrîngement may therefore be conceded if this Williams patent in 
suit is valid. 

The law as to design patents provides (Rev. St. U. S. § 4929 [U. 

S. Comp. St. 1901, p. 3398]): 

"Sec. 4929. Any person who, by hla ovvn Industry, genius, eflforts and ex- 
pansé, bas invented and produced any new and original design for a manu- 
facture, * * * the same not baving been known or used by others before 
liis invention or production thereof, or patented or described in any printed 
publication, may, upon payment of the fee prescribed, and ottier due proceed- 
ings Lad tbe same as in cases of inventions or discoveries, obtaln a patent 
therefor." 

In view of the décisions of the Circuit Court of Appeals of the 
Second Circuit, by which this court is bound, and of the absence of 
évidence that this insulating-plug is a thing of beauty, intended for 
ornamentation or display, or that, because of its design, it possesses 
added commercial value, or is more in demand, and in view of the fact 
that it is intended for use in an obscure place, where it cannot be seen 
or admired, and is so used, I do not see how I can hold this patent 
valid. 

In Rowe v. Blodgett, 113 Fed. 61, 50 C. C. A. 120, that court had 
under considération a patent for an ornamental design for a horse- 
shoe calk, a thing that is seen much more and much oftener and by 
more people than is the insulating plug of a trolley line, and held 
it not the proper subject of a design patent. Every horseman and 
every ovvner of a horse, of which there are tens of thousands in the 
United States, sees the shod foot of the horse, and realizes that the 
shape of the shoe has much to do with the appearance of the horse, 
but the Circuit Court of Appeals said : 

" * * * Patents for designs are Intended to apply to matters of ornamen- 
tation, in which the utility dépends upou the pleasing efCect imparted to the 
eye, and not upon any new function. Design patents refer to appearance, not 
utility. Their object is to encourage works of art and décoration which appeal 
to the eye, and the esthetie émotions, and the beautiful. A horseshoe calk 
is a mère bit of iron or steel, not intended for display, but for an obscure use." 

In Bradley v. Eccles, 136 Fed. 945, 949, 61 C. C. A. 669, the design 
patent was for a washer for thill couplings. This court had held it 
valid ([C. C] 133 Fed. 875) on the ground the patentée had— 

" 'a new, useful, and original shar» or configuration' of an article of manu- 
facture ; that the article of manufacture itself is not designed or intended for 
an ornament, or for ornamental purposes, but for use as an essentlal and use- 
ful part of vehicles drawn by animais, but that the complainant's design 
makes such article of manufacture, when displayed or ofCered for sale in the 
market, or used as an ornament in carriage factories and carriage houses, 
ornamental and attractive, and pleasing to the eye and sensés of ail who see 
it — both sellers, purchasers, owners, users, and observera — and consequently 
more valuable, both as an article of merchandlse and as an article of use." 

The Circuit Court of Appeals (126 Fed. 945, 61 C. C. A. 673), 
reversed, and said: 

"The first patent included In the second suit, No. 28,571, May ,10, 1898, la 
for 'design for a washer for thill couplers.' The spécification states that: 
'This design relates to the ccnJîguration of a washer for thill couplings. The 
essentlal feature of my design eonsists in an approxlmately spherleal body. 
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which Is truncated at both ends, and divided longltudinally at one side.' The 
subjeet of the patent Is the identical, intepal, spherical, truncated washer 
we hâve just been consideriiig, wbich is placed in the recess of the draft-eye 
as packlng for the knuckle of the thill-iron. When so placed, it is as much 
ont of sight as was the horseslioe calk in Bowe v. Blodgett, 112 Fed. Gl, ôO 
C. C. A. 120, wlth whlch cause the one at bar seems to be ou ail fours. It 
is anotlier instance of the 'libéral,' if not lax, practice in issuing design 
patents, which was therein referred to. The washer, lilœ the horseshoe calk. 
is not intended for display, but for an obscure use. There is no évidence thiit 
Its form appeals in auy way to the eye, or serves to commend it to pur- 
chasers and users as a thiug of beauty. There is not a scintilla of évidence 
that the sale of a single washer was ever Induced by reason of any attractive- 
ness in its appearance. Funetional utility entitled the patentée to tbe me- 
chanical patent already discnssed, but mère tunctional utility did not en- 
title him to a design patent for the same article." 

In Eaton v. Lewis (C. C.) 115 Fed. 635, Judge Wheeler followed 
the Circuit Court of Appeals, holding the advantage of the design for 
fastening plates for uniting the ends of machinery belts was mechan- 
ical, and not esthetic, and that their appearance, when in use, would 
be wholly immaterial. In Wagner Typewriter Co. v. Webster Co. (C. 
C.) 144 Fed. 405, a design patent for a métal spool for use in a type- 
writer, also an article of manufa/cture and commerce, was held in- 
valid, and the court said: 

"Thls métal spool is not designed for display, but for an obscure use. It 
cannot be seen by the user of the machine, except as lie or she bends forward, 
and the bystander niust bend over the machine or it is hid from view." 

It is évident, I think, in view of the use to which this device is put, 
and must be put, especially in the absence of proof that the design 
does not enhance its marketability, or market value, or utility, that 
it is not the proper subjeet of a design patent. It is used overhead, 
out of reach, and out of sight to the naked eye so far as its design is 
concerned, .and, as stated, when in use, it is covered up. Whether its 
head and body are cylindrical or octagonal is immaterial; whether 
the nut part is hexagonal or polygonal or of some other shape is im- 
material, unless it be from the pomt of utility. Several of thèse in- 
sulating-plugs, such as are used by the défendant, are in évidence, 
attached to and covered by the support, so that there iS complète évi- 
dence as to their obscure position, etc., when in actual use. There is 
nothing new or novel in the appearance of a round boit having a 
cylindrical head, and having the lower end of its upright branch reduc- 
ed in diameter with the lower end screw-threaded. To add the nut 
projection just above the screw thread adds nothing to its beauty, al- 
though it may add to its utility for certain purposes. In no event 
is it added for the sake of ornamentation. The outside appearance of 
it is of little conséquence. The "upper reduced portion" of the low- 
er end is reduced by, so to speak, taking a slice off from each of the 
four sides of the cylinder, not cutting so deep but that the corners 
between thèse "angularly arranged surfaces" are left rounded; that 
is, not eut away. To conceive the idea of making a nut from a round 
pièce of métal, already boxed and threaded, by squaring the four 
sides, and leaving the corners rounded, is lot, to my mind, a patent- 
able conception, even in a design patent. As I hâve before me, while 
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writing, a g'iass inkstand, which I hâve used for at least 30 years, of 
this précise design, it is perhaps difficult for me to see novelty and 
spécial ornamentation, deserving of a patent in 1899, in so fohning the 
lower end of an insulating boit or plug. While this inkstand is not 
in évidence, and, under the décisions of the Circuit Court of Appeals, 
I am precluded from considering it, we hâve a portion at least of the 
prior art in évidence ; and, so far as I can see or judge, we hâve very 
nearly this exact design, for insulating plugs for electric-line sup- 
ports, disclosed therein. The nut portion may be eut octagonal, polyg- 
onal, sextagonal, or in any desired shape, of course. The only limi- 
tation is that it must be so eut that a wrench may be applied to turn it. 
Turning to the prior art, not design patents, we hâve United States 
letters patent to Cicott, Belcher, and Billings, assignors to Billings & 
Spencer Company, for insulated support for trolley lines, dated Au- 
gust 27, 1895, and which patented device includes the insulating-plug, 
which is fully shown and quite fully described therein, and shows a 
plug almost the exact counterpart of that of the patent in suit. It is 
of métal, and covered with insulating material, which conforms in 
shape to the métal base or foundation. The insulating material ex- 
tends down to the nut portion. The insulated plug (support in this 
Cicott patent) is thus described: 

"Tlie improved insulated support comprises a central stud, 10, provided 
at its upper end with a head, ]1, and at its lower end with a screw-thread, 

12, adapted to l>e screwed into the carrier, 13, employed to grasp or directly 
hold the trolley Une wire as shown in Flg. 2. Said stud is also proyided, 
near Its lower end, with a head, 14, having a polygonal portion, 15, onto 
which a wrench may be applied to screw the stud in the trolley Une carrier, 

13. The upper head and cyllndrieal portion of this stud is covered and sur- 
rounded by any suitable insulating material, 16, sueh as hard rubber, and 
in praetice this material is preferably made about one-fourth of an inch in 
thickness throughout the extent thereof, so that, as shown in Fig. 2 of the 
drawings, the insulated material will form a thimble comprising a cyllndrieal 
portion and a head, sald head having a circular flange, 17, adapted to rest 
upon the upper edge of the sleeve, 19, of the protector hereinafter described, 
sald Insulating material thereby forniing, together with the stud, an improved 
insulator-stud (desigiied generally as 00), which the bell-sliaped protector, 
hereinafter described, is adapted to incircle." 

The central stud with its head are the same as the "transverse and 
upright branches" of Williams, and the shape is the same, cyllndrieal 
"head," transverse branch, of the same size from top to bottom, and 
présents a substantially oblong parallelogrammatic appearance in éléva- 
tion, and a substantially circular appearance in plan view, with cen- 
tral stud, "upright branch," cyllndrieal, of substantially the same size 
from top to bottom, with the exception of its lower end, which has 
upper and lower reduced portions, the upper reduced or nut portion 
being the "head, 14, having a polygonal portion, 15, onto which a 
wrench may be applied to screw the stud in the trolley line carrier, 
13," this polygonal portion being the same as the upper portion of 
Williams, with angularly arranged surfaces, and the lower reduced 
portion being the screw-threaded part, ".substantially cvlindrical," and 
provided with a "spiral raised surface" the same as Williams. The 
only différences between the plug of. Williams and the plug or "in- 
sulated support" of Cicott is that the nut portion of Williams has or 
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shows, as his "angularly-arranged surfaces b^" (nut portion), four 
flat sides and four rounded corners, while Cicott has, in the same nut 
portion, four fîat sides and four flat corners, and in Williams the in- 
sulating material extends down to cover the rounded corners of the 
nut portion, while in Cicott it does not cover the corresponding cor- 
ners. In the Billings and Spencer exhibit "Insulating-Stud" the nut 
portion has six flat surfaces, with six rounded corners, thus reducing 
the size of the upper portion, with the screw-threaded part, still 
smaller below. Both Williams and Cicott, when viewed in front éléva- 
tion, présent substantially the appearance of a T, as does any similar 
boit or nail, and, when viewed in plan, présent the appearance of sub- 
stantially circular concentric surfaces, and angularly arranged sur- 
faces inclosed between two of said concentric surfaces. AU this is 
not only shown in the drawings, but is perfectiy apparent on inspection 
of the photograph and varions devices in évidence. 

If Williams had the prior art before him, or was familiar with it, 
he must hâve known he was making a substantial copy of Cicott, and 
obtaining a patent on that design. They are not precisely alike, but 
the changes are slight and immaterial. There is nothing in Williams' 
variations that amounts to patentable invention, even if this plug is 
the proper subject of a design patent. In design and in mechanical 
and process patents there must be "invention." 

Turning to the Bail patent, No. 518,313, of April 17, 1894, the Lee 
patents of October 35, 1893, and February 2, 1893, Nos. 485,105, 
4G7,943, respectively, and the Luscomb patent of August 14, 1894, 
No. 534,467, we hâve the same gênerai form and design, with some 
variation in the lower ends of the several plugs, but it is évident that, 
baving in view the prior art, Williams does not disclose invention. 

The complainant has not put in évidence one of the plugs used by 
the défendant. Neither has the défendant nor the Ohio Brass Com- 
pany. The photograph is in évidence, but from this it is impossible 
to say that the defendant's plug is of the same précise design as Wil- 
liams. The complainant relies upon the évidence of Luzerne A. Wil- 
liams and of Charles E. Hubbell to show infringement. Neither testi- 
fies that the design of defendant's plugs is the same as that shown 
in the Williams patent. Williams says : 

"Well, upon comparing of thèse plugs, they ail hâve an almost identical 
appearance." 

"Q. 28. And to the best of your knowledge and belief how many of those 
plugs of that design, or covered by your letters patent, were in use? A. I 
shoul.d say twelve to flfteen hundred, eighteen hundred, perhaps." 

"Q. 69. I will now ask ^ou if the plugs that you bave observed In use by 
this défendant are identically the same as described in your letters patent, 
covering the design of wàich you elaim to be the patentée? A. They hâve 
every appearance of it." 

Hubbell, who is famiîiar with the plugs used by défendant, and who 
had the patent in suit before him, said, in answer to question 33, 
"Well, there is something similar to that we bave in use ; yes," and, in 
answer to question 38, "I just said they were similar to the ones in 
use," and "I don't see any différence." This is sufRcient to show that 
the plugs used by défendant are the same in gênerai appearance to 
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tlie plugs shown in Williams' drawings, but Hubbell was not an ex- 
pert, and his cross-examination discloses that his évidence is not per- 
suasive that the défendants are using the exact design of the Wil- 
liams patent. What the évidence in the whole does disclose is that 
the défendant is using insulating plugs for electric-line supports, made 
by the Ohio Brass Company, of the same gênerai design and of nearly 
the exact design shown in the Williams patent and drawings, and that 
it was making and selling them, and that they were in common use a 
long time prier to the filing of the Williams application. The Billings 
and Spencer Company were also making and selling plugs of substan- 
tially the same design in 1895. The évidence on this part of the case 
is very clear and conclusive. It does not rest upon mère memory, but 
is shown by long-used plugs, by books and written entries and docu- 
ments, clearly old and genuine, and by printed illustrated catalogues 
and price lists, which antedate complainant's application. In defend- 
ant's exhibit, Ohio Brass Catalogue, No. 3, of 1895, we bave type 
D of this company's trolley wire hangers in section showing the en- 
tire design and construction, including hanger, and showing the boit 
or plug and its inclosure of insulating material, the head, the nut 
portion, and the screw-threaded portion, also type D of the boit or 
plug by itself, and also the "insulated boit, west end type." In the 
Bilhngs and Spencer Illustrated Catalogue of 1895 we bave its straight 
line hanger, showing boit with head, insulation, nut, and screw- 
threaded portion, in section, and also the "colophite or vulcanized rub- 
ber insulated stud," and also the steel stud by itself. AU thèse were 
made and in use prior to the complainant's application for his design 
patent. This design patent is merely descriptive of the design of the 
plugs of the prior art, with one or two very slight changes — changes 
which in no way add to the gênerai attractiveness or appearance of 
the plug Complainant's design is not new. It is an old design, slight- 
ly modified, and then patented. If the design, as patented by Wil- 
liams, is valid, the proof fails to show infringem.ent thereof by the 
défendant. It is using plugs made by the Ohio Brass Company, which 
vary as much in design from that of the Williams patent as does the 
Williams patent from the prior art of design patents. In short the de- 
fendant is using the design of the prior art, and not the Williams 
design at ail, except in so far as Williams copies the prior art. This 
the défendant bas the right to do. If Williams bas something new in 
his design which défendant does not bave, he cannot, by copying the 
prior art as to the balance of his design, preclude others from using 
the old design, even if they add something or make changes, provid- 
ed they do not copy Williams' addition, if Williams bas an improved 
design, défendant is not shown to use it. 

If inquiry is made, "Does the defendant's plug présent the same 
gênerai appearance to the ordinary observer as does the Williams' 
plug, judging from his drawings and spécifications?" The answer 
is "yes." It cannot be otherwise. But défendant is using a plug that 
has been made and on the market since 1895 at least, and described 
and shown in printed publications descriptive of the art. It is, of 
course, true that in design patents the test of sameness and of in- 
fringement is, "Do the two things présent to the eyes of the ordinary 
161 F.— 37 
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observer and purchaser and user the same gênerai appearance?" See 
Smith V. Whitman Saddle Ce, 148 U. S. 674, 13 Sup. Ct. 768, 37 L. 
Ed. 606; Ripley V. Elson-Glass Co. (C. C.) 49 -Fed. 927, 930; Redway 
V. Ohio 3tove Co. (C. C) 38 Fed. 582 ; Monroe v. Anderson, 58 Fed. 
398, 400, 7 C. C. A. 272; Root v. Bail, 4 McLean, 177, Fed. Cas. No. 
12,035 ; Kraus v. Fitzpatrick (C. C) 34 Fed. 39 ; Gorham Mfg. Co. 
y. White, 14 Wall. 511, 20 L. Ed. 731. This must be the test as to 
invention, and as to the newness and originality of the patented design, 
and, also, as to anticipation. That which inf ringes, if subséquent, an- 
ticipâtes, if prior. 

In Smith V. Saddle Co., 148 U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 
606, the Suprême Court of the United States said : 

"The shape produced must be the resuit of indnstry, effort, genius, or ex- 
pense, and new and original as applied to articles of manufacture. Foster v. 
Orossin (O. C.) 44 Fed. 62. The exercise of the inventive or originative facul- 
ty Is required, and a person cannot be permitted to sélect an existing form, 
and simply put it to a new use auy more than he can be permitted to take 
a patent for the mère double use of a machine. If, however, the sélection 
and adaptation of an existing form Is more than the exercise of the imitative 
faeulty, and the resuit is, in effect, a new création, the design may be pat- 
entable." 

In the same case the Suprême Court quoted and approved Judge 
Brown, later Mr. Justice Brown, in Northrup v. Adams, 12 O. G. 430, 
Fed. Cas. No. 10,328 : 

"To entitle a party to the benefit of the act, In elther case, there must be 
originality and the exercise of the inventive faeulty. In the one there must 
be novelty and utility ; in the other originality and beauty. Mère mechanleal 
skill is insufficient. There must be something aldn to genius^ — an efCort of 
the brain as well as the hand. The adaptation of old devices or forms to 
new purposes, however convenient, useful, or beautiful they may be in their 
new rôle, is not invention." 

Without going into quotations of the évidence given by defendant's 
witness as to prior use of this design, and anticipation which is clear 
and satisfactory and cotivincing beyond a reasonable doubt, I am satis- 
fied that, in view of the use to which thèse plugs are intended to be 
put, and are put, they are not the proper subject of a design patent; 
(2) that, conceding the validity of complainant's patent, infringement 
by défendant is not sufficiently proved ; (3) that the défense of antici- 
pation is clearly made out beyond a reasonable doubt; (4) no in- 
vention is shown in view of the art. 

It follows that the bill of complaint must be dismissed, with costs. 



LICHTBNSTEIN v. PHIPPS. 

(Circuit Court, S. D. New Yoric. May 26, 1908.) 

, .Patents— Ikfeingement—Dbsign Patents. 

A manufacturer who applles a patented design to an article of manu- 
facture for the purpose of sale without license from the owner of the 
patent is not relleved from the statutory liahility of $250 for infringement 
provided by Act Feb. 4, 1887, c. 103, § 1, 24 Stat. 387 (U. S. Comp. St. 1901. 
p. 3398), by the fact that he had no actual knowledge of the patent, where 
the articles sold by the patentée were duly marked. 
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2. Same— Maeking Tatented Articles. 

Notice of a design patent for a hatband was sufBciently given under 
Eev. St. § 490O (U. S. Comp. St. 1901, p. 3388), by placiug the words, 
"Pat. Jan. 15th, 1907," on the lining of the hats on which the bands were 
used. 

3. Same— ISFRiNGEMENT— Design for Hatband. 

The Lichtensteiu design patent, No. 38,412, for a design for a hatband, 
lield infiinged. 

In Equitv. Suit in equity to restrain alleged infringement of Unit- 
ed States design patent No. 38,412, dated January 15, 1907, for "hat- 
band," and for an accounting, or $250 statutory liability. 

Joseph L. Levy, for complainant. 
John C, Pennie, for défendant. 

RAY, District Judge. The validity of the patent to Isaac Lichten- 
stein, No. 38,412, dated January 15,1907, for design for hatband, is 
presumed, and not questioned. Défendant does not deny that he 
infringed this patent by making sailor hats to which he attached hat- 
bands bearing the design of tlie patent in question and selHng same. 
He dénies that he knew the design was patented. It appears from 
the évidence that the patentée was engaged in making and seUing hats 
with bands of this design ; that after the patent was applied for, and 
before it was granted, he placed a tag between the band and crown of 
the hat bearing the words "Patent appHed for"; and that after the 
patent was granted lie put inside the hat in plain sight printed in and 
on a part of the lining a label reading, "Pat. Jan. 15th, 1907." There 
was nothing to show whether the hat itself, the design of the hat, or 
the design of the band was patented. However, the notice was sufh- 
cient to show that something about the hat was patented. Prior to 
or about May 27, 1907, the-firm of R. H. Macy & Co. obtained one of 
thèse hats, tore out the tip or lining bearing the words "Pat. Jan. 15th, 
1907," and sent it to défendant, with an order or request that he 
would make them a dozen hke it. He at first demurred, but finally, as 
Macy & Co. were large customers, consented, and manufactured the 
hats and delivered them to R. H. Macy & Co., which firm put them 
on sale. In making thèse hats défendant had the bands bearing the 
design made by another party. I do not see that this fact is of any 
importance. Défendant made and sold the hats to which were attached 
the bands bearing the design of the patent in suit. 

_ Section 4900, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3388), pro- 
vides : 

"It shall be the duty of ail patentées and their assigna and légal représent- 
atives, and of ail persons making or vendiug any patented article for or 
under them to give sufflcient notice to the public that the same is patented ; 
either by aflixing thereon the word 'patented' together with the day and year 
the patent was granted ; or when from the charaeter of the article this can- 
not be done, by aflixing to it, or to the package wherein one or more of them 
is inclosed, a label containing a like notice; and in any suit for infringe- 
ment by the party failing so to mark, no damages shall be reeovered by the 
plaintifC, exeept on proof that the défendant was duly notifled of the in- 
fringement and coutinued to make, use or vend the article so patented." 
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By section 4933, Rev. St. U. S., this section is made applicable to 
design patents. Dunlap v. Schofield, 153 U. S. 244, 14 Sup. Ct. 576, 
38 h. Ed. 436. 

Act Feb._4, 1887, c. 105, § 1, 34 Stat. 387 (U. S. Comp. St. 1901, p. 
3398), provides, among other things : 

"That hereafter, during the term of letters patent for a design, it sliall 
be unlawful for any person other tlian tlie owner of said letters patent, witli- 
out the llcense of such owner, to apply the design secured by snch letters 
patent or any colorable imitation thereof, to auy article of manufactnre for 
the purpose of sale, or to sell or expose for sale any article of manufacture 
to which such design or colorable imitation shall, without the license of the 
owner haye been applied, knowing that the same bas been so applied. Any 
person violating the provisions, or either of them, of this section shall be liable 
to the amount of $250 ; * * » and the full amount of such liability may 
be recovered by the owner of the letters patent for bis own use, in any Cir- 
cuit Court of the United States having jurisdiction of the parties, either by 
an action at law or upon a bill in equity, or an injunction to restrain such 
infringement." 

By section 3 of the same act there may be an accounting for damages 
and profits in the usual manner, and section 1 would seem to give the 
complainant the right to waive the accounting, and take judgment 
for the $250 as Hquidated damages. To be entitled to an accounting 
for the time prior to suit, the complainant must hâve alleged and prov- 
ed notice, etc. Westinghouse Electric Mfg. Co. v. Condit Electrical 
Mfg. Co. (C. C.) 159 Fed. 154. Hère the complainant, patentée, duly 
complied with section 4900. I do not think the patentée is required to 
follow the patented articles, and see to it that the words — or notice — 
is kept intact. Once attached, due notice is given. By the provisions 
of section 1 of the act of February 4, 1887, it was unlawful for the 
défendant to apply the design of this patent to the hats in question. 
They were articles of manufacture, and the bands were attached or 
applied thereto for the purpose of sale as a part of and with the hats. 
He had one of the hats to which the notice required by law liad been 
attached in his possession. The tip or lining was gone. This was 
sufficient to put him on inquiry. In any event, the patentée had given 
the required notice. It was statutory notice to the public and to the 
défendant. By the provisions of said act, it was also unlawful for 
• défendant to sell to R. H. Macy & Co. the hats in question, for the 
reason that he knew that the bands bearing the design they did bear 
had been applied thereto, and that they had been applied thereto for 
the purpose of sale. The défendant cannot escape liability by showing 
that R. H. Macy & Co., by tearing ont the tip, or lining, bearing the 
notice, and inducing him to make the hats carrying the patented de- 
sign, deprived him of the benefit of the actual statutory notice. De- 
fendant was the manufacturer. He procured the infringing bands to 
be made and applied to the hats, and then he sold them for profit. 

The following from Gimbel v. Hogg, 97 Fed. 791, 794, 38 C. C. 
A. 419, 422, is pertinent : 

"By the plain terms of the statute, the penalty is incurred by the seller 
of an article to which a patented design bas been applied without license only 
where he sells 'knowing that the same bas been so applied.' Tbe statutory 
punishment is for infringing knowingly. Olearly It was not intended to subject 
to a penalty a vendor acting in good falth, and selling in entire ignorance 
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of any infriugement perpetrated by tlie manufacturer. For the infliction of 
the penalty, the statute contemplâtes and requires knowledge by the seller of 
the unauthorized use of the design by the manufacturer. Such knowledge 
is not to be imputed to the seller froni the 'notice to the public' by the marking 
required of the patentée by section 4000, Rev. St. U. S. It may be reason- 
able enough to hold such constructive notice sufficient as against the manu- 
facturer who applied the design ; for, if he did so without llcense, he must 
hâve known the fact. Pirkl v. Smith (C. C.) 42 Fed. 410, 411. But the pub- 
lic notice by marking under section 4900, gives no information whatever to a 
seller of an infringement committed by the manufacturer, and that section 
bas no such purpose. Certain cases to which our attention bas been called, 
namely, Dunlap v. Schofleld, 152 U. S. 244, 14 Sup. Ot. 57G, 38 L. Ed. 426; 
Smith V. Stewart (C. C.) 55 Fed. 481, and Stevvart v. Smith, 7 C. C. A. 380, 
58 Fed. 580, 17 U. S. App. 217, were suits against manufacturers. We find 
nothing deeided or declared in those cases to justify a decree for a penalty, 
under the aet of February 4, 1887, against the défendants in this bill, upon 
the undisputed facts." 

See, also, Pirkl v. Smith (C. C.) 43 Fed. 410, 411, appeal dismissed 
164 U. s; 517, 14 Sup. Ct. 1153, 38 L,. Ed. 1082, where it was held: 

"They Imew that the design had been applied to the guards which they 
so sold, for they applied it; and they knew it was so applied without lieense, 
for they had no llcense, and must hâve known that. That they did not know 
of the i)atent is urged against liability on account of the sale, but the 
statute does not include Icnowledge of the patent among the things ncessary 
to create this liability. It only requires that the design sliall hâve been ap- 
plied without lieense and a sale, 'knowing that it bas been so api)lied.' The 
défendants, unwittingly perhaps, appear to bave brought themselves clearly 
wlthin this branch of the statute." 

It is urged that the statutory notice was attached to the hat, and not 
to the hatband. This was permissible and proper by the terms of the 
act. The évidence shows that ladies would not wear a hat with such 
a notice on the band in plain sight. 

There will be a decree for the complainant for an injunction and 
$250 statutory Hability, with costs. 



HOUGHTON V. WHITIN MACH. WORKS. 

(Circuit Court, D. Massachusetts. Jlay G, 1908.) 

No. 340. 

Patents — Suit roR Infringement — Supplementary Pkoceedikgs. 

Where the validity of a patent bas been ad.1udged by the Circuit Court 
of Appeals, and pursuant to its mandate an interloeutory decree has been 
entered for an injunction and aeeounting, the complainant may properly 
be permitted by supplemental bill or pétition in the sanie case to présent 
the question of infringement by another device made by défendant, and, 
if infringement is found, to bave it included in the decree and aeeounting. 

In Equity. 

Louis W. Southgate, for complainant. 
William A. Jenner, for défendant. 

LOWEEIy, Circuit Judge. After the décision of the Circuit Court 
rendered April 23, 1908 (not for publication), which directed the mas- 
ter to exclude from the scope of the aeeounting a device of the de- 
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fendant known as "Whitin C," the complainant filed a pétition ask- 
ing for a construction of the interlocutory order of injunction now on 
file, in order to détermine whether Whitin C is an infringement of 
the patent in suit. To this end, the complainant, "prays that he may 
be allowed to take proofs to présent this infringement to the court 
for its ruling thereon, and that said Whitin Exhibit C may be in- 
cluded in the said mterlocutory decree, and may therefore be adjudged 
to be within the injunction heretofore ordered by this court, and that 
the master be ordered to include said exhibit in the accounting." To 
this course the défendant objects, and suggests that the complainant's 
remedy is by an original bill. 

The court heretofore refused to admit Whitin C into the account- 
ing, for this reason, among others, that the proof of infringement 
by Whitin C was not sufficiently clear. To permit an inquiry concern- 
ing the profits arising from Whitin C before it was adjudged to in- 
fringe, appeared to this court to be unfair. The complainant now seeks 
to hâve the question of infringement determined in a manner substan- 
tially like that of an ordinary equity suit, and asks that Whitin C be 
brought into the accounting only if the issue of infringement be de- 
termined in his favor. The proceedings for reaching Whitin C pro- 
posed by the complainant and the défendant, respectively, seem at iîrst 
sight to difïer only in name. 

But since the decree rendered by this court in favor of the com- 
plainant and in pursuance of the mandate of the Circuit Court of 
Appeals is only interlocutory, and not final, the validity of the patent 
has not become res judicata, and so the défendant may set up the 
invalidity of the patent in défense to another original bill, and may 
introduce évidence bearing upon that issue. This is admitted to be the 
real reason of the complainant's préférence for a proceeding in the 
suit now pending, and is believed to be the reason for the defend- 
ant's préférence for a new original bill. Considering that the validity 
of the patent has been established by a judgment of the Circuit Court 
of Appeals, I think the complainant is entitled to the advantage which 
he seeks, and that he should not be compelled, in a proceeding against 
the same défendant, to establish a second time the validity of his 
patent. 

The course of proceeding sought by the complainant, therefore, 
appears to me inherently reasonable. It seems to hâve been approv- 
ed by implication, at least, in Westinghouse Air Brake Co. v Christ- 
ensen Engineering Co. (C. C.) 126 Fed. 764; Higby v. Columbia 
Rubber Co. (C. C.) 18 Fed. 6Ô1 : Gold & Stock Tel. Co. v Pearce 
(C. C.) 19 Fed. 419 ; Lord v. Staples, 148 Fed. 16, 78 C C. A. 167. 
In Murray v. Orr & Lockett Hardware Co., 1.5.3 Fed. 369, 82 C. C. 
A. 445, and perhaps in Westinghouse Co. v. Christensen Co. (C. 
C.) 121 Fed. .558, a proceeding by way of supplementary bill was 
suggested. But that procédure is not more acceptable to the de- 
fendant than is the procédure by pétition hère proposed by the com- 
plainant, and the latter may be taken to be the équivalent of "the former. 
The défendant will hâve 30 days' to answer the complainant's péti- 
tion, and, after issue properly joined, the parties will proceed to take 
évidence in the usual manner before an examiner. 
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In re UKITED STATES GRAPHITE CO. 

(District Court, E. D. Pennsylvaiiia. May 14, 1908.) 

No. 2,805. 

1. BANKRUrTCY— FOREIGN AtTACHMKNT— LiEN. 

Wliere a foreigii attaclnneiit vvas levied on the property of a bankrupt 
more tlian four montlis prior to the commencement of the banliruptcy 
proceediiigs, the lien of a fi fa. on a judgment silbsequently obtalnecl re- 
lated baclî to the date of the attachment and was not dlvested by the 
bankruptcy act. 

2. Saaie— Sale of Propebty— Liexs. 

That property of a baulirupt was subject to a valid lien of an attach- 
ing créditer, not divested by the bankruptcy act, did not prevent the bank- 
ruptcy court f rom directins the sale of the property free f rom liens ; the 
lien of the attaching créditer being thereby transferred to the proceeds 
of the trustee's sale according to its jjriorlty. 

3. Same. 

Where a portion of a bankrupt's property was subject to a valid 
foreign attachment lien, and the sale of the attached property by the 
sheriff would dismember the property and resuit in destroying its value, 
while a sale of the whole property by the bankrupt's trustée would enable 
the creditors to obtain a better price, the bankruptcy court under its gên- 
erai equity powers or référée had power to direct the sale of the whole 
property free from liens, remitting the liens to the. proceeds of the sale. 

In Bankruptcy. On pétition of attaching lien créditer. 

John S. Freeman, for petitioner. 
Henry N. Wessel, for trustée. 

HOLLAND, District Judge. A. D. Granger Company issued a 
foreign attachment against certain personal property belonging to the 
bankrupt on December 14, 1906, more than four months prior to the 
commencement of banruptcy proceedings. Tlie case vvas proceeded 
with, and trial before a jury in Chester county resulted in a judgment 
in favor of the attaching creditor for $1,474.45, upon which judgment 
was entered and a fi. fa issued. This court restrained the attaching 
creditor from selling upon a levy on this fi. fa., and subsequently the 
trustée in bankruptcy advertised the property attached for sale, to- 
gether with the whole plant. The attaching creditor then presented a 
pétition to restrain the trustée from selling, upon the ground that, 
the foreign attachment having been issued more than four months 
prior to the commencement of the bankruptcy proceedings, the lien 
thereof was not divested by the bankruptcy act, and that this lien en- 
titled the attaching creditor to sell the property upon his fi. fa., and 
that the bankrupt court bas no jurisdiction to stay the attaching cred- 
itor's sale on his fi. fa. and order a sale of the property by the trustée 
free from ail liens, remitting the lien of the attaching creditor to the 
proceeds of sale. 

The cases cited by the petitioner are ail to the effcct that, the for- 
eign attachment having been served on December 14, ],906, more than 
four months prior to the commencement of the bankruptcy proceed- 
ings, the lien thereof relates back to that date, and is not divested by 
the bankrupt act. Metcalf Bros. v. Barker, 187 U. S. 16-3, 23 Sup'. 
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Ct. 67, 47 Iv. Ed. 133. But there is nothing in this or analogous cases 
to indicate that the court cannot direct a sale of the property free from 
ail liens, in which event the lien of the attaching créditer is transfrrred 
to the proceeds of the trustee's sale according to its priority. V hère 
it clearly appears, as in this case, that a sale by the sheriff would dis- 
member the property and resuit in destroying its value, and that, on 
the other hand, a sale of the property as a whole by the trustée would 
enable the creditors to obtain a better price, under such a circumstance 
the cases are quite uniform in declaring that a bankruptcy court, 
under its gênerai équitable powers, or a référée, niay direct a sale of 
the bankrupt's property free and clear from ail liens, remitting the 
same to the proceeds of sale. Collier on Bankruptcy (6th Ed.) p. 609 ; 
Loveland on Bankruptcy (3d Ed.) p. 706; In re Charles Pittelkow, 
1 Am. Bankr. Rep. 473, 93 Fed. 901; In re Worland, 1 Am. Lankr. 
Rep. 450, 93 Fed. 893; In re Keet, 11 Am. Bankr. Rep. 117, 138 
Fed. 651 ; In re Wilka, 13 Am Bankr. Rep. 737, 131 Fed. 1004. 
Pétition to restrain trustée from selling is refused. 



In re TUOKER. 

(District Court, E. D. North Carolina. Aprll 30, 1908.) 

Bankruptcy— Chattel Mobtgage— Validity. 

A chattel mortgage upon a stock of goods, given and accepted wlth the 
understanding that the mortgagor should remain in possession and sell as 
usual, with no provision for an accovmting, is fraudulent and void as 
against the creditors in banliruptcy of the mortgagor. 

In Bankruptcy. 

G. W. Taylor, for bankrupt. 
Jacob Battle, for creditors. 
T. T. Thorne, for E. Hardie. 

PURNELL, District Judge. In this cause a controversy has arisen 
between the Pocomoke Guano Company, a creditor whose claim has 
been proved, a party in interest, and E Hardie, father of the bankrupt, 
who files a claim under a mortgage executed for $3,000 to secure a 
loan of $500. The note and mortgage were executed about a month 
before the adjudication on a stock of merchandise, which was ail the 
property the bankrupt owned. George M. Tucker, husband of the 
bankrupt, negotiated the loan of $500 and carried the money to Tar- 
boro, where his wife executed the mortgage. The purpose of the par- 
ties was to hinder and delay creditors. The bankrupt testified : 

"I expected to use the money to compromise with my creditors. We ex- 
pected to hold the creditors ofC till vve could get a compromise." 

The mortgage contains no provision for an accounting for the pro- 
ceeds of sale of the merchandise. Mrs. Tucker says : 

"It was understood I was to remain in possession of the goods and con- 
tinue to sell them as usual." 
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This court has at some length collated the authorities in Mitchell v. 
Mitchell, 147 Fed 280, which has since been affirmed per cunam by 
the Circuit Court of Appeals, Fourth Circuit, to the same eftect, and 
held that a mortgage of a stock of marchandise containing a provi- 
sion that the mortgagors shall remain in possession and sell as usual 
is fraudulent on its face. When the understandmg is the mortgagor 
is to remain in possession, "selling as usual," it is no less fraudulent in 
fact or "upon understandmg." It is not necessary to requote the au- 
thorities c'ted in Mitchell v Mitchell, supra. On thèse authorities 
the référée should hâve held the mortgage fraudulent in law; hence 
invalid. Mitchell v. Mitchell was from the same division of the dis- 
trict as the présent case. This court is still of the opinion the law in 
that case was properly decided ; hence the référée is reversed, and the 
mortgage to Hardie held to be fraudulent and invalid. 

It must therefore be expunged from the records and disallowed in 
the distribution of the funds of the estate. 



THE CHARLES C. LISTER. 

(District Court, S. D. New York. February 21, 1908.) 

CoLUSiON— Suit in Rem— Seizure or Fkeight Money. 

Under admiralty rule 15, freiglit mouey due the vessel's owner cannot be 
seized, nor the cargo held therefor, in an action in rem to reeover damages 
in a collision case. 

In Admiralty. 

James J. Macklin and La Roy S. Gove, for libellant. 
Hyland & Zabriskie, for claimant. 

ADAMS, District Judge. This action was brought to reeover the 
damages, said to be $10,000, incident to a collision occurnng on the 
S5th of January, 1908, between the schooner Charles C. Lister, loaded 
with lumber, and the hawser between the third and the last barge in 
a tandem tow, the breaking of which set the barges adrift and ulti- 
mately caused the loss of one of them, with her cargo of coal. Process 
was duly issued and thereunder the schooner and the cargo remaming 
on board when she reached this port were seized The présent ques- 
tion is whether the libellant was justified in causing a seizure of the 
cargo for the purpose of estabhshing a lien on the freight due at the 
time of the collision. 

The libellant urges that the freight could be properly seized in the ac- 
tion as if it were a part of the tackie &c. of the vessel, while the claim- 
ant contends that under the rule governing such matters the vessel 
alone can be held. The claim of the latter is that the recovery of 
freight is not allowed in collision cases, where the action to reeover is 
brought in rem, because it is otherwise regulated by a rule of the Su- 
prême Court. 

The rule relied upon is as follows : 

"'15. In ail suits for damage by collision, the libellant may proceed against 
the ship and master, or against the ship alone or against the master or the 
owner alone in personam." 
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The ruies of the Suprême Court hâve the force of law and niay not 
be disregarded. Unless, therefore, the seizure of the cargo can be 
sustained upon the theory of the libellant, it must fail in this matter. 
I think it is clear that freight is not any part of the vessel as her tackle 
is. It is an earning of the vessel and ordinarily doubtless belongs to 
the owner, subject to any expenses necessary to its being earned, but 
it does not foUow therëfrom that a party who suffers from improper 
navigation on the vessel's part can maintain a lien upon the net freight. 
The language of the rule seems to preclude the recovery of collision 
damages by a resort to the freight in an in rem action, Of course this 
view does not prevent recourse to the proper action in such a case but 
it is merely intended to follow the language of the rule. Where it is 
designed that the freight may be proceeded against, the rules so pro- 
vide. For example, in suits by material men for supplies, repairs or 
other necessaries, the rule (12) contains a provision that the libellant 
may proceed against the ship and freight in rem; also in niariners' 
wages cases (13) he may proceed against the ship and freight, but such 
provision is absent from the rule now under considération and it seems 
to hâve been the intention that an action in rem in connection with the 
vessel should not lie. 

The respondent's motion that the seizure of the cargo so far as it 
afïects the freight moneys due thereon be vacated and set aside is 
granted. 



UNITED STATES v. WIMSATT. 
(District Court, S. D. New York. February 27, 1908.) 

1. Criminal L.\.w — Venue— Removal—Fkdekal PiiAOTiCE. 

In proceediugs for the removal of accused to aiiotlier fédéral district 
for trial, if tlie iiidlctment produced as évidence of proliable cause is 
franied in tlie language of the statute, with ordinary averments of time 
and place, and sets out the substance of the offense in language sufficient 
to apprise accused of the nature of the charge against him, it is sufficient 
to justify the removal, though it may be open to a motion to ciuash or in 
arrest of judgment in the court in which it was originally filed. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Criminal Law, 
I 510.] 

2. Same. 

Removal of accused to another fédéral district for trial cannot be de- 
feated because the proceedings for removal show acts which niight hâve 
been prosecuted in the district where the proceedings are had, where it is 
also ai)parent that the place of indictmeut is a proper one in which he 
could be proceeded against. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 510.] 

3. Same— District of Columbia. 

Removal of accused from a fédéral district to the District of Columbia 
for trial cannot be defeated boeause the acts charged in the indictment 
are common-law offenses ; the District of Columbia being a part of the 
United States and the commission of a crime therein being an indictable 
offense against the United States. 

Henry L,. Stimson and Félix Frankfurter, for the United States. 
Hugh Gordon Miller, for défendant. 
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ADAMS, District Judge. This removal to the District of Columbia 
is sought by the United States and opposed by the accused. It was 
before a commissioner who reported as follows : 

"The accused Richard Wmisatt nained in the annexed warrant and who 
says his right name is Richard H. Whiisatt having heeu heretofore arrested 
and brought before me on said warrant and the charges in the warrant and 
comijlaint having been duly explalned to said accused, aud he having beeu 
duly cautioned and Informed oï his rights in the matter, udmits his identity, 
and demands an examinatlon, and an examinatiou having been had, and it 
appearing to me from the testimony olîered that there is probable cause to 
believe that the said Richard H. Wimsatt is guilty of the charge In the an- 
nexed warrant and complalnt obtained, he is hereby connnltted to trial at the 
District of Columbia, belng the District in which the offense charged is allcgod 
to hâve been commltted, aud the said Richard II. Wimsatt is hereby comuiit- 
ted to the custody of the tJ. S. ilarslial for the Southern District of New Yorlv 
until a warrant for his removal shall Issue by the U. S. District Jiulge or he 
shall be otherwlse dealt with according to law." 

Thereafter the accused claimed a right to introduce testimony show- 
ing the nature of the offence, and that it was not committed in the Dis- 
trict of Columbia but in this jurisdiction. The matter was then sent 
back to the commissioner for the purpose of taking and reporting such 
évidence as the accused might désire to introduce and in conformity 
therewith, further proceedings were had before the commissioner and 
the testimony of the treasurer of the Hamilton Bank Note Company 
taken. He said that the tickets in question were stolen from the prem- 
ises of his company in New York on or about the Ist ôf November, 
1907. Thèse tickets were printed by the said company for the Wash- 
ington Railway & Electric Company of Washington, D. C, but the 
New York Company did not continue to be the owner of the tickets 
until they were paid for. It has not been made clear to whom they 
belonged but doubtless the Bank Note Company had a lien on them 
if it chose to assert it. 

On the whole case, especially in connection with this further testi- 
mony, the défendant objects to the removal. 

It is settled in proceedings for removal if the indictment produced as 
évidence of probable cause is framed in the language of the statute, 
with ordinary averments of time and place, and sets out the substance 
of the ofïence in language sufficient to apprise the accused of the na- 
ture of the charge against him, it is sufficient to justify removal, even 
though it may be open to a motion to quash or in arrest of judgment 
in the court in which it was originally filed. Benson v. Henkel, 198 
U. S. 1, 25 Sup. Ct. 569, 49 L. Ed. 919. The indictment in question 
meets thèse requirements but in order to give the accused a full oppor- 
tunity to présent his side of the case, the matter was remitted to the 
commissioner. What has since taken place before him really makes 
no différence in the accused's position. Even though the proceedings 
show acts which might bave been prosecuted hère, it is also apparent 
that the place of indictment is a proper one in which he could be pro- 
ceeded against. 

It is also urged by the accused that as only a common law offence is 
charged in the indictment, this, and not the District of Columbia, is 
the proper jurisdiction, but the fact of the acts specified being common 
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law offences does not change the situation. The District of Columbia 
is a part of the United States and the commission of a crime therein 
is an indictable offence against the United States. Benson v. Henkel, 
198 U. S. 12-14, 25 Sup. Ct. 569, 49 h. Ed. 919. 

The commissioner's findings will not be disturbed and they warrant 
the removal which will be made. 



In re BRAMLETT. 

(District Court, N. D. Georgia. April 13, 1908.) 

No. 2,039. 

Bankeuptct—Dischaege— Application— Default— Subséquent Proceedings. 
Where an Involuntary bankrupt falled to apply for a dlscharge wlthiu 
the 12 months prescribed by Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, 
(U, S. Oomp. St 1901, p. 3418), his default was équivalent to au order 
denying such discharge, which was res judicata in a subséquent voluntary 
proceeding, precluding him from ohtalning thereln a discharge frorn the 
debts previously scheduled. 

In Bankruptcy. 

E. V. Carter, for bankrupt. 

Slaton & Phillips, for objecting créditer. 

NEWMAN, District Judge. The bankrupt in this case was ad- 
judged an involuntary bankrupt on February 13, 1905, his estate was 
administered, and the proceeds distributed among the creditors. He 
failed to apply for a discharge within the 12 months provided by 
the bankruptcy act. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. 
Comp. St. 1901, p. 3418). He now brings a voluntary pétition in bank- 
ruptcy, in which he schedules the same debts as were scheduled in 
the involuntary case, and asks for a discharge, and the discharge is 
objected to. 

This question seems to be conclusively determined by the décisions 
of two Circuit Courts of Appeals. In Kuntz v. Young, 131 Fed. 719, 
65 C. C. A. 477, decided by the Circuit Court of Appeals for the 
Eighth Circuit, in the opinion by Circuit Judge Sanborn, this is said 
on the subject: 

"The failure o£ the bankrupt to apply for a discharge from his debts in 
the Involuntary proceeding within 12 months after the adjudication fore- 
closed his right to such a discharge. It is only within that time that he may, 
under the bankruptcy law, malje a lawful application to be relieved from his 
debts. The record of his failure to make the application in that proceeding 
was, in efCect, a judgment by default in favor of his creditors to the efCect 
that he was not entitled to a discharge from their daims. A judgment by de- 
fault renders the issue as conclusively res adjudicata as a judgment upon a 
trial. The resuit is that the question whether or not the bankrupt was en- 
titled to be discharged from the claims of the creditors scheduled and provable 
in the Involuntary proceeding was conclusively determined in an action be- 
tween them and the bankrupt by the record of his failure to apply for a dis- 
charge in that proceeding. But the parties to the voluntary were the same as 
to the Involuntary proceeding, for Kuntz scheduled the same claims and cred- 
itors, and the trustée who objected to his discharge was the légal représen- 
tative of the latter. The bankrupt's application for a discharge in the vol- 
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untary proceeding presented the same Issue whieh had tieen conclusively de- 
termined agalnst hlm in the Involuntary proceeding, and there was no errer 
in the refusai of the court below to reverse the former judgment and grant 
the application. The déniai of an application for a discharge from debts prov- 
able in proceedings under one pétition in banlcruptey under the act of 1898 
renders the issue of a right to a discharge from those debts in a proceeding 
under a subséquent pétition res adjudicata. A failure to apply for a dis- 
charge within 12 months after the adjudication in the earlier proceeding haa 
the same efCect"— clting Gilbert v. Hebard, 8 Metc. (Mass.) 129; In re Dris- 
ko, Fed. Cas. No. 4,090 ; In re Herrman (D. O.) 102 Fed. 753, 754 ; Id., 46 
C. C. A. 77, 106 Fed. 987, 988. 

This case was referred to in the subséquent case of In re Kuffler, 
decided by the Circuit Court of Appeals for the Second Circuit, 151 
Fed. 12, 80 C. C. A. 508. In the opinion per curiam, this is said: 

"Under the act of 1898 the déniai of an application for a discharge from 
debts provable In one proceeding in bankruptcy renders the issue of the 
right to a discharge res adjudicata as to such debts in a subséquent proceed- 
ing ; and a failure of the bankrupt to apply for a discharge within 12 months 
after the adjudication in the earlier proceeding has the same effect" — clting 
ICuntz V. Young, supra. 

Thèse two décisions by Circuit Courts of Appeals ought to be 
practically conclusive of this question. There can be no doubt that 
where there is objection to a discharge, and the matter determined 
against the right to such discharge, that this would be res adjudicata 
in another proceeding, and tliese décisions hold that failure to apply 
for a discharge within the time limited in the bankruptcy act has the 
same effect. This rule mày work a hardship in many cases, and it 
probably does in this case, as contended by counsel for the bankrupt, 
but this cannot change the law. 

The application for discharge will be denied. 



In re DBLMOUR. 
(District Court, S. D. New York. Aprll 14, 1908.) 

BANKETJPTCT— CONCEALMENT OF ASSETS— DiSCHARGE DENIED. 

On specificatious of objection to banlirupt's pétition for discharge, it is 
not necessary to establish concealment of assets be.vond a reasonable 
doubt. A fair prépondérance of crédible testimony is sufflcient. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 6, Bankruptcy, § 722.] 
(Syllabus by the Court.) 

In Bankruptcy. Motion to confirm report of spécial master denying 
bankrupt's discharge. 

Mark G. Holstein, for objecting creditors. 
Myers & Goldsmith, for bankrupt. 

HOUGH, District Judge. With the cases holding, or seeming to 
hold, that anything more than a fair prépondérance of creditable testi- 
mony is necessary to require the court to deny a discharge, I do 
not agrée. In my judgment the law is properly stated in Re Leslie, 
9 Am. Bankr. Rep. 561, 119 Fed. 406, viz., that it is not necessary to 
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establish concealment of assets beyond a reasonable doubt, but by a 
fair prépondérance of creditable testimony only. Viewed in this 
light, . the referee's report is entirely satisfactory. The testimony 
against the bankrupt was clear and direct. It may be admitted that 
it came from interested witnesses; but there are no more interested 
witnesses than the bankrupt and his wife. Their testimony in op- 
position is both shuffling and evasive, and tliat of the bankrupt can 
even from the printed page be seen to hâve been contemptuous. 
The report is confirmed, and discharge denied. 



In re BVAJJS. 

RDDOLPH et al. v. EVANS et al. 

(IMstrict Court, N. D. Georgla, N. D. April 16, 1908.) 

No. 237, In Bankruptcy. 

No. 12, in Equlty. 

BankbuptcY— Partnebship— Prooeedings Afteb Death of Partner. 

A partnership Is not subject to proceediiigs in banlcruptcy after it bas 
been dissolved by the death o( one of its members, nor can représenta- 
tions by his heirs at iaw that they retaia his Interest in the iirm continue 
It In existence for such purpose ; and voluntary proceedings instituted by 
the survlving partner involve only his individuul estate. 

In Bankruptcy. . 

P. F. Akin and F". K. McCutchen, for trustée. 

J. M. Rudolph, for creditors. 

R. J. & J. McCamy, for bankrupt. 

W. C. Martin and W. E. Mann, for bankrupt's wife. 

NEWMAN, District Judge. C. R. Evans, doing business un- 
der the name of Evans & Co., fîled his voluntary pétition in bank- 
ruptcy, and there was in ordinary course an adjudication. A péti- 
tion is now brought, which, as amended, and for the purpose of 
présent considération, is in favor of certain creditors. The péti- 
tion is against Evans, and also against Mrs. Mamie Evans, Miss 
Francis V. Scogin, and Mrs. Mattie Belle Parisi, sisters of Mrs. 
Evans; ail of whom — Mrs. Evans, Miss Scogin, and Mrs. Parisi 
— being daughters of W. R. Scogin. The allégations of the péti- 
tion are that Evans & Co. was a firm composed of C. R. Evans 
and W. R. Scogin until December 8, 1903, when Scogin died. The 
further allégation is that thereafter the three ladies represented 
to creditors and to persons dealing w^ith Evans & Co. and to the 
Dun and Bradstreet Mercantile Agencies that they continued to 
be members of the firm of Evans & Co.; the gênerai effect of the 
allégation, as I understand it, beîng that the représentations were 
that thé estate of Scogin, or his heirs at Iaw, remained members 
of the firm and liable for the firm's debts. W. R. Scogin died pos- 
sessed of certain individual property. The theory of the pétition, 
and, indeed, the allégation of the pétition, is that the adjudication 
of C. R. Evans in bankruptcy as the sole owner and proprietor, and 
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trading as Evans & Co., is a fraud upon the creditors of Evans & 
Co., and should be opened, vacated, and set aside, ni so far as tli,e 
same is an adjudication in favor of tlie allégation that Evans is the 
sole owner and proprietor of Evans & Co. The prayer is that the 
adjudication be opened, vacated, and set aside in so far as it may be 
considered as an adjudication that C. R. Evans is the sole owner and 
proprietor of Evans & Co. The resuit sought to be accomplished by 
this proceeding of creditors is to change the présent voluntary bank- 
ruptcy proceeding into an involuntary case, at least so far as the three 
ladies are concerned, making it one case against Evans & Co., a firm 
composed of C. R. Evans, Mrs. Evans, Miss Scogin, and Mrs. Parisi. 

The death of W R. Scogin in December, 1903, dissolved the 
firm of Evans & Co., composed of Evans and Scogin. The firm 
was extinguished. It was civilly dead — rendered so by the death 
of Scogin. The firm was a distinct entity in law. With Scogin's 
death it ceased to exist. Consequently no bankruptcy proceed- 
ing could thereafter be instituted against this partnership entity. 
As the firm no longer existed, ail that Evans could do was to go 
into bankruptcy individually. Therefore liis voluntary pétition in 
bankruptcy was only, under the law, the bankruptcy pétition of 
C. R. Evans. Indeed, it was nothing more than this upon the 
face of it. It was C. R. Evans doing business under the firm name 
of Evans & Co. The purpose of the pétition filed by creditors now 
is to bring the ladies named into the bankruptcy proceeding as 
partners in the firm of Evans & Co., upon the ground that they 
made certain statements to creditors and to mercantile agencies, 
after the death of their father, to the efifect that they were still 
connected with the firm and liable for its debts. Statements of this sort 
could not re-establish the firm of Evans & Co. which had been dissolved 
by opération of law. The statements might render the ladies 
liable for crédits given to Evans & Co. on the faith of such state- 
ments, but could not make them members of the firm. The old 
firm was dead, and I do not see how the statements of thèse la- 
dies could make a new firm composed of themselves and Evans. 
While, as I hâve stated, they might be estopped by their state- 
ments from denying liability for crédit given on the faith of their 
représentations, they would not in this way establish a new part- 
nership firm. I do not now see how this proceeding can be any- 
thing more than a proceeding of Evans individually, and any dis- 
charge that might be granted a discharge of Evans individually. 
If there be any charge on the property of Scogin's estate for debts 
created before Scogin's death, such charge could not be afïected 
by this proceeding, nor by any discharge granted in this proceed- 
ing, and the same is true as to any liability on the part of the 
daughters of Scogin for statements made by them after Scogin's 
death, which induced crédit to Evans & Co. 

Such being my views, I am compelled to hold that this pétition 
is not well founded in law, and must be dismissed, without préju- 
dice to the right of creditors to recommence any proceeding against 
the estate of Scogin, or against bis heirs, as they may be advised. 
An order may be taken to this efïect. 
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Ex parte LEE KOW. 
(Circuit Ctourt, N. D. New York. May 7, 1908.) 

1. Amens— Exclusion— Ohinbse—Jueisdiction. 

A proceeding for the exclusion of a Chinese alien in tlie flrst instance is 
withln the jurlsdiction of ttie Chinese inspecter, from wliom an appeal 
may be taken to tlie Department of Commerce and iOabor, after whicti re- 
sort made be had to tlae courts If tlie décision is adverse to the person 
seeking admission. 

2. Habeas Cobpus— Geounds pob Relief. 

An adverse détermination of a proceeding for the exclusion of a Chinese 
alien by the immigration officer or the Department of Commerce and La- 
bor, when a fair hearing was had, wïl\ not be set aside by the courts on 
habeas corpus unless the évidence Is such as to recuire a flnding that the 
décision was arbitrary, uuwarranted and an abuse of discrétion. 

3. JuDGMENT — Collatéral Attack — Judgments Subjeci to Attack — Judi- 

ciAL Opficeks. 

When a question of fact is presented for décision by an Immigration offi- 
cer or Chinese inspection oflicer, and is honestly passed ou after full hear- 
ing, the décision based on légal évidence is conclusive on the courts. 

Habeas Corpus. This pétition is made by R. M. Moore, an attorney 
at law of the city of New York, in behalf of said Lee Kow, a Chinese 
person. 

R. M. Moore, for petitioner. 

Geo. B. Curtiss, U. S. Atty., and H. B. Owen, Asst. U. S. Atty. 

RAY, District Judge. The writ was allowed by Judge Coxe, and 
made returnable at the April term held by me. I hâve carefully ex- 
amined the record to ascertain if the rights of the petitioner hâve been 
in any way infringed. 

This is one of the cases coming within the jurisdiction of the Chinese 
inspecter in the first instance, and from whose décision an appeal may 
be taken to the Department of Commerce and Labor. Then resort 
may be had to the courts, in case the décision is adverse to the Chinese 
person seeking admission. United States v. Ju Toy, 198 U. S. 353, 
25 Sup. Ct. 644, 49 L- Ed. 1040 ; Ex parte Jong Jim Hong (C. C.) 
157 Fed. 447, 450. The petitioner hère shows neither unlawful ac- 
tion nor an abuse of discrétion or power by the immigration officers 
or by the Department of Commerce and Labor. The décision made 
was neither arbitrary nor unwarranted, and the évidence was not so 
conclusive as to warrant a court in saying that there has been an 
abuse of power or discrétion. Unless the court must say this or is 
forced to this conclusion by the record, it is its duty to dismiss the 
writ. See cases cited. In this case the record discloses that a full 
and a fair hearing and rehearing, with additional testimony taken, 
were had before the inspecter, and that on appeal there was, in sub- 
stance, a hearing and a rehearing with more testimony in behalf of 
the petitioner. The record further discloses that unusual care was 
taken, and that unusual considération was given to this case by the 
department. I find no prejudicial error; no évidence of préjudice; 
no abuse of discrétion or power. Ail the hearings were full and fair, 
and on the évidence adduced there was a fair question of fact pre- 
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sented. THis court cannot grant a writ and in effect reverse and set 
aside the décisions of the inspecter and department on the ground it 
may think there was sufficient évidence to warrant a décision the other 
way, or tliat there was a prépondérance of évidence in favor of the 
petitioner. See cases cited. When a question of fact is presented for 
the décision of thèse quasi judicial officers, and that question is honest- 
ly passed upon, it is final and conclusive on the courts, if a full op- 
portunity to be heard was given. The hearing was full and fair, and 
the décision was based on légal évidence. Hère the évidence was fully 
considered and weighed, and with the conclusion reached this court 
fully agrées. 

The writ must be dismissed. 



JOHNSON & JOHNSON v. HEROLD et al., Revenue Collectera 
(Circuit Court, D. New Jersey. July 31, 190Y.) 

1. JUDGMENT— RES JUDICATA— SpLITTING CAUSE OF ACTION— InTEEN AL REVE- 

NUE— ACTIONS TO Recoveb Taxes Paid. 

A manufacturer of surgieal supplies, whicli purchased internai rev- 
enue stamps from time to time under protest for use on articles made and 
sold by it, may maintain différent actions against successive collectors 
to recover the amounts paid to each, and différent actions against tlie 
same collector, when required to prevent the bar of limitations, or when 
they relate to différent classes of articles, and the questions involved 
may be différent, and a recovery In one sueh suit is not a bar to the 
prosecution of the others pending, where no motion bas been made to 
consolidate. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 30, Judgment, §J 
1107-1114.] 

2. Intkbnal Revenue— Stamp Taxes — ^Recoveby— Involuntaey Patment— 

SUFFICIENCY OF PEOTEST. 

Where plalntiffi was a large purchaser and user of internai revenue 
stamps, and there was a constant dispute between it and the depart- 
ment whether certain articles manufaetured by it were subject to tax, 
It was not essential that it enter a formai protest every time it purchased 
stamps In order to préserve its right to recover the amount paid for 
stamps used on such articles. 

S. Judgment— OoNCLUsivENEss—DisMissAL of Weit or Eeeor. 

The fact that a writ of error was sued out to review a judgment which 
was dismissed by the appellate court because not taken in time does not 
affect the conclusiveness of such judgment between the parties as to the 
questions actually put in issue and decided therein. 

4. Same— Res Judicata. 

Where différent actions are brought by the same plaintlff to recover 
Internai revenue taxes paid under the same law on the same class of 
articles, a judgment In one case is conclusive in the others. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1244-1247.1 

5. Internai, Revenue— Wae Revenue Taxes— Stamp Taxes on MedicinÀi. 

Préparations. 

Médicinal plasters, made after a standard formula, whieh are not sold 
under a trade-mark nor any clalm of exclusive right nor of spécial merit, 
are not advertised to cure any disease, and are without directions for use, 
are not taxable under Schedule B and section 20 of the War Revenue Act 

161 F.— S8 
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of June 13, 1898 (30 Stat 456, 462, c. 448 [U. S. Comp. St. 1901, pp. 2297, 
2306]). Plasters described as "dental" merely, because eut In very small 
pièces suitable for dentists' use, are not witbin the statute, nor are flnger 
bats nor corn or bunion plasters, the action of which, (vhen applied, ig 
purely mecbanical, and not médicinal ; but plasters described as "John- 
son's" or as "rheumatic" may be regarded severally as proprietary and 
as reeommended as a remedy for rheumatism, and are taxable. 

6. Samb — Articles "Compotjnded." 

The provisions of War Revenue Act June 13, 1898, e. 448, § 20, 30 Stat. 
456 (U. S. Comp. St. 1901, p. 2297), that the stamp taxes provlded for In 
Schedule B "shall apply to ail médicinal articles compounded by any 
formula, published or unpubllsbed," but that they shall not apply to any 
nncompounded médicinal drug or chemical, contemplate a compound made 
after some formula and a natural product, such as papain, which Is 
prepared from the julce of the pavcpaw and cannot be made artiflcially, 
although It may be a chemical compound, is not "compounded" vrlthin 
the meaniug of the statute, and is not taxable, whether used as the basis 
of a plaster, or prepared in the form of tablets or pills by being mixed 
with an excipient which bas no médicinal eltect. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1372.] 

At Law. On contract. 

Willard P. Voorhees and ArcHibald Cox, for plaintiffs. 
John B. Vreeland, U. S. Dist. Atty., and Théodore Booraem and 
H. P. Lindabury, Asst. U. S. Dist. Attys., for défendants. 

CROSS, District Judge. Thèse actions hâve been brought to re- 
cover sums of money paid by the plaintiffs to the défendants, as 
successive collectors of internai revenue for the district of New Jer- 
sey, for stamps affixed by the plaintiffs to certain articles manufac- 
tured by them, which articles were claimed by the United States to 
be subject to stamp taxes provided for by section 20 and Schedule B 
of the act of Congress of June 13, 1898 (30 Stat. 456, 462, c. 448 
[U. S. Comp. St. 1901, pp. 2297, 2306]), entitled, "An act to provide 
ways and meàns to meet war expenditures and for other purposes." 

There are in ail 16 différent suits, of which five are brought against 
Rutan, late collector, and are designated on the record as C, D, E, 
G, and H; five against Herold, colleCtor, designated as C, D, E, 
G, and H; and six others against Herold, collector, designated as 
B", C^, D^, E*, G^, and H^. Each designated class, as for instance 
class' C, C, and C^, comprises the, same group of articles, and the 
three actions embrace différent periods of time during which stamps 
were imposed upon the articles comprised in such group. The other 
suits, designated B and B, were originally instituted by the plaintiffs 
in this court, one against Rutàn, collector, and the other against 
Herold, collector, upon which final judgments hâve been entered. 
The remaining sixteen cases designated as above hâve been triéd to- 
gether before the court pursuaiit tb stipulation without a jury j upon 
the same évidence so far as applicable. I find the facts from the evir 
dence to be as follows : 

(1) That the plaintiff, Johnson &. Johnson, Incorporated, is a manu- 
facturer of surgical supplies at New Brunswick, N. J<, and has been 
for a number of years past, and bétween July 1, 1898, when the war 
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revenue act went into effect, and July 1, 1901, they manufacturée! and 
sold the différent articles enumerated in the déclarations. 

(2) Between July 1, 1898, and March 1, 1899, the défendant Wil- 
liam D. Rutan was collector of internai revenue for the Fifth district 
of New Jersey, and from the Ist day of March, 1899, until the Ist 
day of July, 1901, the défendant Herman C. H. Herold was collector 
in said district. 

(3) That between the Ist day of July, 1898, and the Ist day of July, 
1901, the plaintiff purchased large quantities of internai revenue 
stamps from the said défendants ; purchases made between July 1, 
1898, and March 1, 1899, being made from the défendant William 

D. Rutan, and during the balance of said period from the défendant 
Herman C. H. Herold. A part of the stamps purchased during the 
whole period were affixed on the articles mentioned in said déclara- 
tions and canceled, such stamps being .so affixed and canceled under 
rulings of the said défendants and the Commissioner of Internai 
Revenue of the United States that such articles were subject to a 
tax under the provisions of the act referred to, and the sums so paid 
for said internai revenue stamps by the plaintifï to the défendants 
were paid under protest and on threat of distress and confiscation in 
case of refusai, and not voluntarily. For the sums thus paid daims 
were duly presented by the plaintiff and disallowed. 

(4) On June 29, 1900, the plaintiff began twelve suits on claims 
theretofore presented and disallowed ; six suits, designated B, C, D, 

E, G, and H, against the défendant Rutan for the amount of internai 
revenue stamps so affixed and canceled during the period from July 
1; 1898, to March 1, 1899, and six suits designated B\ C\ D\ E\ 
G^, and H^, against the défendant Herman C. H. Herold, to recover 
the amount paid for internai revenue stamps so affixed and canceled 
during the period from March 1, 1899, to January 1, 1900. Suits 
B against the défendant Rutan and B^ against the défendant Herold 
bave been heard and determined by this court; final judgment having 
been entered therein on the 12th day of June, 1903. 

(5) That on the 27th day of December, 1901, plaintiff began six 
suits against the défendant Herman C. H. Herold, on claims pre- 
sented and disallowed between July and December, 1901, designated 
suits B^, C^, D^, E^, G^, and H^, to recover the amount of internai 
revenue stamps so affixed and canceled during the period from Jan- 
uary 1, 1900, to July 1, 1901. 

(6) There are three suits in each class, for example, C Rutan, C^ 
Herold, and C^ Herold, concerning the same class of articles stamped 
during différent periods during which the said act was in force. 
The remaining sixteen suits, designated as above, hâve been tried 
together before the court, pursuant to a stipulation in writing, with- 
out a jury. 

(7) In the actions above mentioned heretofore litigated and de- 
termined between the parties hereto, this court entered final judg- 
ment that the plaintiff was entitled to recover the amount paid by the 
plaintiff to the défendants under the identical circumstances under 
which payment was made herein and as part of the same transaction 
for stamps affixed and canceled upon certain plasters which, in every 
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respect, were identical with the plasters involved in the action now 
before the court, designated Class B, which actions determined the 
f ollowing questions : 

(a) That the payments were not voluntary. 

(b) That the plaintiff has not and does not claim to hâve any ex- 
clusive right or title to the making or preparing the plasters. That 
the plasters are not prepared, uttered, vended, or exposed for sale 
under any letters patent or trade-mark, or held out or recommended 
to the public by the plaintiff as proprietary medicines or médicinal 
proprietary articles or préparations or as remédies or spécifies for 
any disease, diseases, or affection whatever affecting the human or 
animal body, or put up in style or manner similar to that of patent, 
trade-mark, or proprietary medicines in gênerai, or advertised on 
the package or otherwise as remédies or spécifies for any ailment or 
as having any spécial claim to merit or to any peculiar advantage in 
mode of préparation, quality, use, or effect. 

(c) That the use of plaintiff's trade-mark as it is used on said 
plasters did not render them liable to taxation. 

(d) That the amount paid as taxes on said articles should be re- 
turned to the plaintiff. 

(8) That the following articles, to wit, ail the articles in class C, 
and ail the articles in class D, and the capsicum, strengthening, por- 
ous, belladonna, and belladonna and capsicum plasters in class E, and 
the belladonna plaster in class H, not designated "Johnson's" each 
and ail présent no question not actually litigated and determined in 
the aforesaid actions between the parties hereto. 

(9) That the plaintiff has withdrawn the claims for the taxes paid 
on the following articles in class E: Dr. Scott's electric plasters; 
Phœnix plasters; Dr. McLean's plasters; hop plasters; CoUin's 
voltaic plasters; cuticura plasters; kidney plasters (under buyer's 
name) ; zonas corn leaf ; camphenol ; zonweiss ; baby powder ; Wood's 
penetrating plaster; Red Cross toothache plaster; Red Cross kidney 
plaster; canthos plaster; Red Cross cough plasters; first aid to 
wheelmen. 

(10) The following articles are each and ail purely mechanical in 
their purpose and opération and are not médicinal articles or prépara- 
tions : Finger hats ; Dr. Don's corn plasters ; Dr. Don's bunion plas- 
ters. 

(11) The plasters in class E to which the word "dental" is ap- 
plied are identical with the other plasters of the same name, ex- 
cept that they are eut in small pièces and in convenient form for the 
use of dentists. The word "dental" does not describe or indicate any 
disease or affection. 

(12) That "Papoid_ Powder" and "Papoid Tablets" in class G are 
the simple drug papain, the purified juice of the carica papaya (alone 
and with an excipient, which is purely mechanical and not médicinal, 
respectively), and are uncompounded drugs. 

(13) That the claims on the articles in class G named "Papoid and 
Nux Vomica" and "Papoid and Boracic Acid" hâve been withdrawn 
by the plaintiff. 
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(14) That with the exception of the articles mentioned in findings 
5 and 9 as withdrawn, in finding 6 as mechanical and not médicinal, 
and the "Rheumatic Plaster" in class E, and that "Belladonna Plas- 
ter" in class H, which bears the word "Johnson's," and the papain 
préparations in class G, ail the articles involved in thèse actions are 
in fact: 

(a) Not plasters wherein the person making or preparing the same 
has or claims to hâve any private formula, secret or occult art for 
the making or preparing the same, or has or claims to hâve an ex- 
clusive right or title to the making or preparing the same. On the 
contrary, they are manufactured and prepared according to formulas 
taken from the United States or National Dispensatory or the British 
Pharmacœpia, ail well-known publications of accepted authority, and 
are standard médical préparations recognized and constantly pre- 
scribed by the médical profession, the merits of which are discussed 
in médical text-books and journals and are the same plasters made 
according to the same formulas as prepared and sold under the same 
names by other manufacturers in compétition with the plaintiff. 

(b) They are not prepared, uttered, vended, or exposed for sale 
under any letters patent or trade-mark, or held out or recommended 
to the public by the plaintiflf as proprietary medicines or médicinal 
proprietary articles or préparations, or as remédies or spécifies for 
any disease, diseases, or afifection whatever affecting the human or 
animal body, or put up in style or manner similar to that of patent, 
trade-mark, or proprietary medicines in gênerai, or advertised as 
remédies or spécifies for any ailment or as having any spécial claim 
to merit or to any peculiar advantage in mode of préparation, quality, 
use, or efïect. On the contrary, they are sold under the standard 
Pharmacœpia names, which are the équivalents of formulas and the 
names used by the text-books and médical profession and other manu- 
facturers to describe the same plasters by whomsoever produced, and 
they are represented to be nothing except the standard remédies they 
in fact are. 

The Law. 
The défendants hâve raised a question which, as it is in a sensé 
preliminary, will at once be disposed of. They contend that what- 
ever rights of action the plaintifïs had against each défendant in real- 
ity constituted but one, and that consequently they should ail hâve 
been embodied in a single suit against each défendant ; or, in other 
words, that, having but one cause of action, the plaintifïs had no 
right to split it, but, having donc so, and recovered in two of the 
suits, they must be deemed to hâve waived the remainder of their 
demand and to be estopped from any recovery on account thereof. 
The défendants admittedly did not raise this question upon the trial 
of the earHer actions, or indeed upon the trial of thèse, until the briefs 
of counsel were filed. The position is untenable. It is obvious from 
the record that, if suit had not been brought until ail of the causes 
of action had matured, many of the earlier items would hâve been 
barred by the statute of limitations. Moreover, the causes of action 
in the later suits had not arisen when the first suits were instituted. 
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The sitits, were begun at différent times against successive collectors, 
and embraced différent periods during whicli the war revenue act vvas 
in force, and the stamps were purchased for which recovery is sought. 
As to ail such suits as were pending at any given time, the défend- 
ants might, under the practice act of this state, hâve moved before 
issue joined, had they so desired, to hâve them Consolidated, and 
courts will do this whenever necessary to prevent vexation and op- 
pression. The défendants apparently hâve been in no wise injured 
or embarassed in making their défense by the maintenance of sev- 
eral suits instead of one. Not infrequently the question oi a multi- 
plicity of suits is largely one of costs; but, as in thèse cases there 
can be no costs against the défendants, that reason may be eliminated. 
The division of the articles which Were taxed into six groups, and 
the maintenance of. suits thereon for taxes paid during différent 
periods of time to the différent collectors, was, whatever else may be 
said of it, certainly not :the,splitting of an individual cause of action, 
and such procédure undoiibtedly- aided at the trial not only in giving 
direction to, but in the compréhension of, the évidence. The rule 
invoked by the défendants is only applicable where there is an in- 
divisible demand. : Baird v. United . States, 96 U. S... 430, 433, S4 L. 
Ed. 703. The point is further considered in Stark v. Starr, 94 U. S. 
477, 34 L. Ed. 376, where, at page 485 (24 L. Ed. 376), Mr. Justice 
Field, in delivering the opinion of the court says: 

"It Is undoubtedly a settled princlple that a party seeking to enforce a 
claim, légal or équitable, must présent to the court, elther by the pleadings 
or proofs, or both, ail the grounds upon whieh he expects a judgment In his 
favor. He is not at Iib«rty to split up bis demand and prosecute it by piece- 
meal, or présent only a portion of the grounds upon which spécial relief is 
sought, and leave tbe rest to be presented in a second suit, if the flrst fail. 
There would be no end to litigation, if such a practice were permissible. But 
this princlple does not require distinct causés of action — that is to say, dis- 
tinct matters^-éàch of which wouid authorize by itself indépendent relief, 
to be presented in a single suit, though they exist at the same time and might 
be considered together." 

Eurthermore, the rule is for the benefit of the défendant and may 
be waived. Claflin & Kimball v. Mather Electric Co., 98 Fed. 699, 
39 C. G. A. 341. 

As already said, it cannot bé that the plaintiffs were required to 
permit the bar of the statute of limitations to intervene, as to any 
part or parts of their demand, in order that but one suit should be 
brought against each collector. My conclusion therefore is that the 
plaintiffs' demand was divisible, and that recovery in the présent ac- 
tions is not barred for the reason stated. 

The further point is raised by the défendants that the moneys paid 
by the plaintiffs for stamps, which they are seeking to recover, were 
paid without protest and voluntarily, and that therefore the suits 
must fail. The plaintiffs contend, however, that this question is, as 
between the parties hereto, res judicata, by reason of the judg- 
ments enterçd in the former suits; but assuming, for the purpose of 
argument, that it is not, I think the évidence shows that the payments 
were made under protest, and were not voluntary. It is quite im- 
possible to read the évidence upon this point without reaching that 
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conclusion. Even before the act became operative, a représentative 
of the plaintiffs went to Washington with samples of ail the articles 
and préparations manufactured by them, and the question of their 
liability to the stamp tax was gone over with the Internai Revenue 
Commissioner, or his deputy. The department decided that the ar- 
ticles hère involved were taxable, and wrote a letter to that effect, 
which came to the plaintiffs through one of the défendants, and from 
that time on until the act was repealed the liability to taxation of 
thèse various articles and préparations was one of active and con- 
stant argument and dispute between the plaintiffs and the Revenue 
Department, and défendants. Protests were repeatedly made by the 
plaintiffs, both verbally and in writing, to the Revenue Department 
and to the collectors, and the plaintiffs were informed by the depart- 
ment that, if the articles which were declared by the department to 
be subject to taxes were sold or exposed for sale without the requisite 
stamps, such action would be at their péril, and that ail such un- 
stamped articles would be seized and confiscated, and as a matter of 
fact there is évidence that some were so seized. Under the circum- 
stances, it was wholly unnecessary for the plaintiffs to enter a pro- 
test with the collectors each time they purchased a stamp or stamps. 
Indeed, such action would hâve been v/ell nigh impossible, since they 
were constantly using stamps in large quantifies, not only upon the dis- 
puted articles, but also upon very many other articles about which there 
either never had been any dispute, or, if there had, it had been ad- 
justed. There was never at any time any doubt between the plain- 
tiffs and the department and défendants as to which of their prépara- 
tions the plaintiffs claimed were not, and which the department claim- 
ed were, subject to stamp duty, and it was to thèse disputed articles 
that the protests, verbal and written, were directed, and were under- 
stood by the défendants to be directed. 

Two cases are specially relied upon by the défendants to support 
their position, viz., Chesebrough v. United States, 193 U. S. 253. 
34 Sup. Ct. 262, 48 L. Ed. 433, and United States v. New York & 
Cuba Mail Steamship Co., 200 U. S. 488, 2G Sup. Ct. 327, 50 L. Ed. 
569, but they do not seem to me to control the question under con- 
sidération, or indeed to hâve much bearing upon it. 

In the first case mentioned, Chesebrough purchased stamps from a 
collecter of internai revenue without intimating the purpose for which 
they were purchased, and without any protest made, or notice given 
at the time, that the purchaser claimed that the purchase was made 
under duress, and that the law requiring their use was unconstitu- 
tional. Under such circumstances, it was accordingly held that the 
purchase was purely voluntary, while in the other case substantially 
ail that was deciied that can be claimed to be pertinent appears in the 
second syllabus, .n the following language: 

"Afflxing stamps required by the war revenue act of 1898 to the manifest 
of a vessel In order to obtain the clearance required by section 4197, Rev. 
St. (U. S. Comp. St. 1901, p. 2840), without presentlng any elaim or protest 
to the collector of Internai revenue from whom the stamps are purchased. 
or to the collector of the port from whom the clearance is obtained, is not 
a payment under duress, but a voluntary payment, and the amount pald for 
the stamps cannot be recovered either on the ground of the unconstitution- 
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ality of the provisions of the war revenue act, requiring the stanips to h& 
afflxed, or under Act May 12, 1900, c. 393, 31 Stat 177 (U. S. Oomp. St. 1901^ 
p. 2276), providing for the rédemption of stamps used by mistalse." 

In the cases above referred to the plaintiffs interpreted the law to 
suit themselves, and then as an afterthought attempted to recover the 
taxes paid. In ail such cases the authorities are unanimous in holding 
the payments voluntary. 

• In the case of Swift & Co. v. United States, 111 U. S. 23, 4 Sup. 
Ct. 244, 38 L. Ed. 341, it appears that the plaintiflf did not even pro- 
test against the paj'ment of stamp duties on matches, but settled'" 
periodically with the Treasury Department pursuant to an established 
course of business. Referring to this practice, the court said : 

"Proni thIs statement It elearly appears tliat tlie Internai Revenue Bu- 
reau had at the beginnlng dellberately adopted the construction of the law 
upon whlch It acted through Its successive commissioners, requiring ail per- 
sons purchaslng such proprletary stamps to recelve their statutory commis- 
sions in stamps at their face value Instead of in money ; that it regulated 
ail Its forms, modes of business, recelpts, accounts, and returns upon that 
interprétation of the law; that it refused on application, prior to 1866, and 
subsequently, to modify its décision; that ail who had dealt with It In pur- 
ehasing thèse stamps were Informed of its adhérence to thls ruling; and, 
finally, that eonformlty to It on their part was made a condition, without. 
whlch they would not be permitted to purchase stanips at ail. This was, in 
effect, to say to the appellant that, unless it complied with the exaction, it 
should not continue its business, for- It could not continue business without 
stamps, and it could not purchase stamps except upon the ternis prescribed 
by the Commissioner of Internai Revenue. The question Is whether the re- 
ceipts, agreements, accounts, and settlements made in pursuance of that de- 
mand and neeessity were voluntary in such seuse as to preclude the appel- 
lant from subsequently inslsting on its statutory right. We cannot hesitate 
to answer that question In the négative. The parties were not on equal 
terms. The appellant had no choice. The only alternative was to submit 
to an illégal exaction, or discontinue its business. It was in the power of the 
offlcers of the law, and could only do as they required. Money paid or other 
value parted with, under such pressure, bas never been regarded as a volun- 
tary act withln the meanlug of the maxim: 'Volenti non fit injuria.' * * * 
If a person illegally claims a fee colore officii, the payment is not voluntary 
so as to preclude the party from recoverlng It back. Morgan v. Palnier, 2 E. 
& C. 729. In Steele v. Williams, 8 Exch. 625, Martin, B., said: 'If a stat- 
ute prescribes certain fées for certain services, and a party assuniing to act 
under it insists upon havlng more, the payment cannot be said to be volun- 
tary.' 'The common princlple,' says Mr. Pollocii (Prlnclples of Oontraet, 
523), 'is that if a man chooses to give away bis money, or to take bis chances 
whether he is giving it away or not, he cannot afterwards change bis mind ; 
but It Is open to bini to show that he supposed the facts to be otherwlse, 
or that he really had no choice.' Addison on Oontracts, 1043 ; Alton v. Du- 
rant, 2 Strobb. 257." 

Moreover, the character of the protest is not of vital importance. 
In Wright V. Blakeslee, 101 U. S. 174, 179, 35 L. Ed. 1048, the court, 
speaking by Mr. Justice Bradley, says: 

"No such wrltten notice or protest Is required of a party paylng Illégal 
taxes under the internai revenue laws. He must pay under protest in gome 
form, it Is true, or his payment will be deemed voluntary (citing cases) ; 
but whilst a wrltten protest would In ail cases be most convenient there Is 
no statutory requiremeuts that the protest shall be in wrltlng. In the prés- 
ent case the court merely flnds that the payment of the tax and penalty was 
made under protest whlch may bave been elther wrltten or verbal. We think 
that thls flnding is sufflcient to show that the payment was not voluntary."' 
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In Philadelphîa v. Collector, 5 Wall. 720, 18 L. Ed. 614, the court, 
at page 731 of 5 Wall. (18 h. Ed. 614), says: 

"Where the party voluntarily pays the money he Is without i-emedy ; 
but if he pays it by compulsion of law, or under protest, or with notice tbat 
he Intends to bring suit to test the validitj' of the claim, he may reeover it 
baclî, if the assessment was erroneous or illégal, in an action of assumpsit 
for money had and received." 

The same doctrine is enunciated in Erskine v. Van Arsdale, 15 
Wall. 75, 77, 21 L. Ed. 63, where the court says : 

"Taxes illegally assessed and paid may always be recovered baek, if the col- 
lector understands .from the payer that the taxes are regarded as illégal, 
and that. suit will be instituted to compel the refunding of them." 

It is clear, in the cases at bar, that there was no misunderstanding 
between the parties upon this point. Neither the collector nor the 
Internai Revenue Department could hâve been under the impression, 
for a single moment, that the taxes were being paid by the plaintiffs 
voluntarily and without protest. There were a number of very de- 
cided protests and disagreements between them, which continued, with 
varying degrees of intensity, throughout the whole period during 
which the stamps were purchased. Èurthermore, it was unnecessary, 
as I hâve already intimated, for the plaintiffs to continually protest. 
They protested sufficiently often to show that there was no acquies- 
cence in the demands of the government officiais, anything beyond 
that was not required. It would, moreover, be somewhat difficult to 
indicate what else the plaintiffs could hâve donc to show that they 
were stamping certain articles involuntarily and under protest and 
duress. 

Corning now to the merits of the case, I would say, at the outset, 
that in so far as applicable I shall accept the reasoning and conclu- 
sions reached by Judge Archbald, in his opinion in the earlier cases, 
decided in this district, and reported in 122 Fed. 993 and 123 Fed. 
409. Many of the questions presented and argued in thèse cases will 
thereby be disposed of, and there will remain to be dealt with such 
articles and préparations only as seem substantially differentiated 
from those adjudged by him to be non taxable. But before entering 
upon such discussion, it may be well to consider the matters which 
the plaintiffs claim are absolutely res judicata. In the cases de- 
cided by Judge Archbald, to which référence has been made, writs of 
error were sued out upon the judgments, which, however, upon hear- 
ing were dismissed by the Circuit Court of Appeals, for this circuit, 
upon the ground that the writs were not taken out within six months 
after the entry of the judgments, and consequently the court had no 
jurisdiction. 130 Fed. 109, 64 C. C. A. 443. Such dismissal, how- 
ever, in no wise prevents those judgments from being res judicata, 
as to ail such matters hère in controversy as were actually decided 
therein, and upon which such judgments or findings were based. 
Hubbell V. United States, 171 U. S. 203, 210, 18 Sup. Ct. 828, 43 L. 
Ed. 136. The writs of error, having been sued out too late, were 
absolutely inoperative upon the judgments below. Jurisdiction was 
never conferred upon the court of review. The opération and effect 
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of the judgments wei^e never for a moment interrupted or suspended 
by the void writs. Herice whether thèse cases were rightly or wrong- 
ly decided below makés no différence in their power to estop herein 
the parties and their privies as to ail such matters as were actuaily 
and necessarily litigated and decided therein and therebv (Wilson's 
Ex'r V. Deen, 131 U. S. 525, 534, 7 Sup. Ct. 1004, 30 L. Ed. 980; 
Adams v. Crittenden, 133 U. S. 296, 298, 10 Sup. Ct. 304, 33 L. Ed.' 
C23; New Orléans v. Citizens' Bank, 167 U. S- 371, 398, 17 Sup. 
Ct. 905, 43 L. Ed. 203), and the existence or nonexistence of a right 
in eithçr party to hâve the judgment in the prior suit re-examined 
upon appeal or writ of error cannot in any case control the scope of 
the estoppel (Johnson Company v. Whartôn, 152 U. S. 352, 261, 14 
Sup. Ct. 608, 38 L. Ed. 429). 

Under the circumstances therefore there are at least two points 
raised in thèse suits which I think must be considered res judicata, 
viz. : That the trade-mark, used as the plaintiffs used it, did not ren- 
der the articles taxable under the act; and that the payments for 
stamps were made involuntarily and under duress. Notwithstanding 
this conclusion, the latter point has already been discussed upon the 
évidence, and it has been determined that the taxes were paid under 
protest and involuntarily. As to the former question, that the use of 
the trade-mark and the initiais J. & J. upon the packages are res 
judicata, I see no reason whatever to doubt. Thèse matters were 
directly in controversy in the earlier suits, and were considered and 
passed upon by the court necessarily and under the conditions and 
circumstances now presented. The stamps were ail imposed under 
the same act, upon like classes of articles between the same parties 
and during successive periods of time. In New Orléans v. Citizens' 
Bank, supra, the court said, at page 396 of 167 U. S., at page 913 
of 17 Sup. Ct. (42 L. Ed. 302) : 

"The proposition that becanse a suit for a tax of one year is a différent 
demand from the suit for a tax for another, therefore res judicata cannot 
apply, whilst admitting In fonn the prineiple of the things adjudged in 
reality substantially dénies and dostroys it. The estoppel resulting from the 
thing adjudged does not dépend upon whether there is the same demand in 
both cases but exists, even altliough there be différent deiaands, ivhen the 
question upon which the recovery of the second demand dépends has under 
identlcal circumstances and conditions been previously concluded by a judg- 
ment between the parties or their privies. This is the elemental rule, stated 
in the text-boolis and enforeed by mauy décisions of this court. A brlef re- 
vlew of some of the leadlng cases will maice this perf ectly clear." 

In Baldwin V. Maryland, 179 U. S. 220, 21 Sup. Ct. 105, 45 L. 
Ed. 160, the same prineiple is enunciated, and is clearly indicated in 
the earlier case of Beloit v. Morgan, 7 Wall. 619, 19 L. Ed. 305, 
where, upon page 633 of 7 Wall. (19 L. Ed. 205), the following lan- 
guage is used : ' 

'•The court had full jurisdletlon over the parties and the subject. Under 
such circumstances a judgment is conclusive, not ouly as to the res of that 
case but as to ail further lltigatlon between the same parties touehing the 
same subject-matter, though the res itself may be différent." 

As to matters which may not be strictly res judicata, I shall 
follow, as already stated, the opinion of Judge Archbald. There re- 
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mains therefore comparatively little for me to add. In so far as 
the articles stamped are identical, and that is true of those included 
in the suit B^, the doctrine of res judicata must prevail, while as 
to the suits in class C it is enough to say that they comprise the same 
articles as class B, except that in class B the plaster was packed in 
a roU, vvhereas in classes C the rolls of plaster were eut for use into 
small parallelograms and were packed in cases in that form, a dozen 
or more in a case. There is no apparent distinction between the tax- 
ability of thèse two classes under the statute. In character, direc- 
tions for use and gênerai mode of putting them up, they are alike. 
If one is taxable, both are, and, if one is not, neither is, and the same 
may be said of the suits in class B. Class É comprises a miscellane- 
ous collection of articles. Some of the articles comprised in this 
class omit the plaintiffs' name and trade-mark, and in lieu thereof 
give the name of some druggist for whom they were manufactured. 
The articles are made after a standard, and not a secret formula, and 
there is no exclusive right to make them. The packages manifest no 
trade-mark or semblance of trade-mark, no advertisement of any dis- 
ease which it is alleged they will cure, no claim to spécial merit, no 
directions for use, and no name other than a pharmaceutical one. 
They seem to me to be entirely outside of the statute. It is true they 
are put up in packages, and so too are "proprietary trade-mark and 
patent medicines" ; but this alone cannot settle the question of tax- 
ability, since the évidence shows that patent or quack medicines are 
put up in every conceivable form. The taxability of other articles in 
class E must be determined by the question whether they are me- 
chanical or médicinal. Thèse articles are refcrred to in the testimony 
as finger hats, corn plasters, and bunion plasters, and it establishes 
conclusively that they are purely mechanical. They serve to protect 
a finger, a corn or bunion, a.s the case may be, from in jury or out- 
side pressure. An ordinary finger stall used to protect a eut finger 
illustrâtes the use of them ail. There is not a word of testimony to 
show that they are médicinal. Other articles in classes E are de- 
scribed as "dental" capsicum plasters and "rheumatic" plasters. Re- 
ferring to the testimony, we find that "dental" capsicum plasters are 
identical with the other capsicum plasters, except that they are eut 
in very small pièces and in convenicnt form for the use of dentists. 
The mère fact that the word "dental" may indicate their use for the 
teeth is of no weight, since it does not describe or indicate any dis- 
ease of the teeth, or other disease, for which they may be used. I 
think, however, that "rheumatic" plasters were properly taxable. It 
is true the word "rheumatic" is not the name of a disease, but it is 
so directly and inseparably connected with the name of a disease 
that it may be fairly held that the plasters so styled are advertised as 
remédies for rheumatism, which is a disease. To call a plaster a 
rheumatic plaster is équivalent to calling it a plaster for rheumatism. 
There were other articles specified in classes E which were required 
to be stamped, but they were voluntarily withdrawn by the plaintiffs 
at the trial. 

Classes G and H require more extended considération. .'Vs to the 
articles included in the class G, it is' claimed, on behalf of the plain- 
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tiffs, tliat they are within the proviso of section 20 of the act, which 
reads, "provided that no stamp tax shall be imposed upon any un- 
compounded médicinal drug or chemical," and that the fact that they 
are thus included is emphasized affirmatively by a subséquent portion 
of the same section, which says, "the stamp taxes provided for in 
Schedule B of this act, shall apply to ail médicinal articles compounded 
by any formula published or unpublished," etc. It would appear, 
therefore, that the compounding contemplated by the act is a com- 
pound made after or pursuant to a formula, whether published or un- 
published, and the weight of the évidence establishes that "compound" 
implies intelligent action after, or according to, a formula. The word 
is used in a pharmaceutical sensé. United States v. Studds (D. C.) 
91 Fed. 610, and so understood the évidence shows that compounding 
would be usually, if not invariably, after a written formula. The 
classes G under considération hâve to do with the drug papain, and 
the évidence establishes that there is no formula by which papain can 
be made. It is prepared from the juice of the pawpaw plant. It is 
a natural product, and the évidence shows that nothing but nature can 
produce it. Papoid is a name for the simple drug papain, and it is 
not compounded. It may be a chemical compound, but it is not com- 
pounded by chemists or pharmacists, after a formula or otherwise; 
nor can it be. If its constituent éléments were resolved by chemical 
analysis, they could not be reunited to form papain. 

In the case of Rose v. State of Ohio, 11 Ohio Cir. Ct. R. 87, the 
court found as a matter of fact that "Baker's Cocoa" contained noth- 
ing which was not a part of the cocoa beau, but resulted from con- 
verting that bean by removing the hulls and drying and baking into 
what is known as "cocoa-nibs," and then extracting therefrom a con- 
sidérable part of the fat or oily matter, and then grinding the re-' 
mainder into a powdered substance, and the question presented for 
décision was whether the article was a "mixture" or "compound," 
and, after referring to the dictionary définitions of "mixture" and 
"compound," the court said: 

"A fair interprétation of thèse définitions would not seem to Include with- 
in any one of them any natural product, though, considered chemieally, that 
natural product may bave varions ingrédients. If we are to say that every 
article is a mixture or compound which bas, chemieally considered, more 
than one Ingrédient, then we would malîe every fruit of the earth a com- 
pound. Certainly we should make the cocoa bean a mixture or compound. 
But clearly, a fair interprétation of the meaning of the words 'mixture' 
and 'compound' in the statute Is something resulting from tbe putting to- 
gether of parts or ingrédients other than as nature bas put tbem together 
in the fruits of the earth. And If this interprétation is correct, then to say 
that the article sold by Rose is a mixture or compound, we should be driven 
to say that the taking of an Ingrédient from that which Is not a mixture or 
compound leaves a mixture or a compound remaining. It would seem a 
very strange tbing If tbat from which we talce something Is not a mixture 
or compound, that wben we take something from that article what remains 
is a mixture or compound." 

The évidence conclusively establishes, to my mind, that papoid îs 
the simple drug papain, the purified juice of the pawpaw plant, and 
that it is uncompounded. Classes G, however, embrace also papoid 
tablets and papoid pills. Thèse tablets and pills are composed of the 
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simple drug papain in the powder form, mingled with an excipient to 
hold the powder together in the particular form desired. Sugar of 
milk is used for that purpose. Its effect, according to the évidence, 
is purely mechanical. It performs the same function as the base 
of a plaster. In the sélection of an excipient the désire is to sélect 
one without médicinal quality, and the testimony shows that sugar of 
milk is of this character, and that it has no médicinal quality except 
possibly what is inhérent in every food. It is a food, and not a medi- 
cine. The defendant's expert witness admitted that the vehicle in which 
drugs are put for the purpose of administration is mechanical, and 
not médicinal, and that the whole object in view in selecting an ex- 
cipient is to procure one having as little médicinal effect as possible, 
se as not to aller the effect of the drug. Papain therefore, whether 
sold as a powder or in tablets or pills, was a simple drug, and not 
subject to taxation. In each and every of the forms mentioned it was 
'tincompounded, within the meaning of the act. 

Coming now to the articles comprised in the classes designated H, 
we find included therein belladonna plasters which are identical with 
the plasters of the same name included in class B, and, being so, are 
subject to the same adjudication. Ail of the questions pertaining to 
them are res judicata. There are, however, included in suits H, 
other plasters known as "Johnson's Belladonna Plasters," which in cer- 
tain respects differ from the others. Schedule B, appended to the 
war revenue act, taxes médicinal proprietary articles and préparations 
under certain specifîed conditions. Included in the list of articles 
liable to taxation, if any one of those conditions is met, are "plasters." 
It is necessary therefore to détermine whether the plasters under con- 
sidération fall within any one or more of the prescribed conditions 
which render them taxable. Among those conditions are the follow- 
ing: When the articles are held out, or recommended to the public, 
by the makers, vendors, or proprietors thereof, as proprietary medi- 
cines, or médicinal proprietary articles or préparations, or as remédies 
or spécifies for any disease, diseases, or affection whatever affecting 
the human or animal body. It seems to me the plasters were taxable 
for the reason that they meet the conditions of the statute just stated. 
They were held out to the public by the makers as médicinal pro- 
prietary articles. They were made and sold as "Johnson's Belladonna 
Plasters." This in efïect made them proprietary. "Proprietary" 
means belonging to, or pertaining to, a proprietor. The word neces- 
sarily impHes absolute or qualified ownership. Johnson's plasters 
are Johnson's, and nobody's else, and they cannot be anybody's else. 
It is not équivalent to saying "belladonna plasters made by Johnson." 
"Smith's house" and a "house made by Smith" hâve a widely différ- 
ent meaning. If one speaks of "Smith's house," he recognizes that 
house, as in some sensé, Smith's ; but, if he speaks of a "house made by 
Smith," there is absolutely no implication of ownership in Smith. 
Furthermore, each plaster is inclosed in a wrapper, and the purchas- 
er's attention is directed to certain testimonials in the following lan- 
guage: "Note thèse important indorsements." Immediately there- 
under one person says that he is "greatly pleased" with them, and 
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that they hâve a quicker and better effect "than any other he has 
used," and another person, after stating that he has tested them for 
"skin diseases," finds "increased action and more immédiate effect." By 
printing thèse testimonials on the wrapper of each plaster, the pro- 
prietors adopted them as their own, and in effect recommended them 
for skin diseases. They were also spoken of as "touching the spot," as 
"excellent," "uniform," etc., and this was puffing them as the évidence 
shows patent or quack medicines are uniformly puffed. Thèse plasters 
meet face to face some of the conditions of Schedule B of the war rev- 
enue act. The cases of Ferguson v. Arthur, 117 U. S. 482, 6 Sup. Ct. 
861, 29 L. Ed. 979, and United vStates v. Eisner &^ Mendelsohn Co., 
59 Fed. 353, 8 C. C. A. 148, lend color to the views I hâve expressed. 

Summarizing my conclusions, then, I find that the plaintiffs are en- 
titled to recover for stamps illegally exacted upon the articles de- 
scribed in the remaining action in class B (that' is the action styled 
B^), also in the actions in classes C, D, E, and G (excepting rheumatic 
plasters in class E), and finally upon the articles in class H, except 
those described as "Jo'^^son's Belladonna Plasters." What I hâve 
just said, however, does not, of course, apply tosuch articles in the 
varions suits as hâve been voluntarily withdrawn from considération 
by the plaintiffs. No proof was produced to show what amounts the 
plaintiffs would be entitled to recover in the several actions, if en- 
titled to recover at ail, for the reason that it was stipulated and agreed 
between the counsel of the parties that the causes should be referred 
to a référée or commissioner to compute the amount to be recovered 
in each suit, after the merits of the cases had been determined by the 
court. 

Pursuant to such stipulation, an order of référence will be madé 
upon proper application. 



UNITED STATES v. WETXS-FARGO EXPRESS CO. 

(Circuit Court, N. D. Illinois, B. D. April 22, 1908.) 

Nos. 28,726-28,730. 

Carriers— Interstate Commerce Law— Express Companies. 

By the provision of Heplnu-n Act .Tune 29. 390G, c. 3591, § 1, 34 Stat 
584 (U. S. Comp. St. Supp. 1007, -p. 892), amendatory of Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 
3154), that "tlie term 'common carrier' as used in this act shall inclnde 
express eompauies," such compauies are made sub;)ect to ail provisions 
of said Interstate commerce act and its amendments, go far as the same 
may be applicable, to the same extent as though they had been named in 
the original act, including the provisions of sections 2 and 3 (24 Stat. 
379, 380 [U. S. Comp. St. 1901, p. 3155]) against unjust and uureason- 
able discriminations, of section 6 (24 Stat. 380 [U. S. "Comp. St. 1901, 
p. 3156]) as amended by the Ilopbum act (34 Stat. 586 [U.^S. Comp. St. 
Supp. 1307, p. 897]), prohlbiting the taking of any greater or less sum 
for transportatlon of property than that named in the tarifCs filed, and 
section 1 of the Elkins Act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1907, p. 880]), as so amended, mailing It unlawful to 
ofCer or accept any rebate from the published rate, or other discrimina- 
tion in respect of the transportatlon of any property whereby any ad- 
vantage is glven. 
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2. SAME—CoNSTRrcTioN— "Discrimination." 

The use of the word "discrimination" in section 1 of tlie lïïliîins aet 
(Aet Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1907. p. 
8801), as amended by Hepburn Aet June 29, 1900, c. 3591, § 2, 34 Stat. 
586 (U. S. Comp. St. Siipp. 1907, p. 897), without the qualif.ving words 
"unjust," etc.. used in the original Aet Feb. 4, 1887, c. 104. §§ 2, 3, 24 
Stat. 379, 380 (U S. Comp. St. 1901, p. 3155), was not Intended to broaden 
the provisions of the earlier aet in that respect ; the word "discrimina- 
tion" itself, as so applied, implying an unjnst or unfair distinction. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2099.] 

3. Same. 

The provisions of Interstate Commerce Aet Feb. 4, 1887, c. 104, §§ 2, 
S, 24 Stat. 379, 380 (U. S. Comp. St. 3901, p. 3135), prohibitins un.iust 
discriminations and undue and unreasouable préférences, liave référence 
to the service rendered, and not to the person of the sender or consignée. 

4. Same— Violation of Act— Fbanks Issued by Express Companies. 

The issuing of franks by an express Company to oflieers, agents, at- 
torneys, or employés of Itself or other express companies or railroad 
companies, or to the familles of such persons, upon which property is 
transported from one state to anotlier free of charge, relates to Interstate 
commerce, which it is within the constitutional power of Congress to 
regulate, and is within the prohibitions of the Interstate counnerce aet 
and its amendments against discrimination, undue préférence, and de- 
parture from the publlshed sehedule of rates, and is unlawful. Such 
gratuitous carriage is not within the exceptions made in Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 22, 24 Stat. 387 (U. S. Comp. St. 1901, p. 
3170), which by thelr terms are restricted to certain classes of passen- 
gers earried by railroads and property carried for certain classes of ship- 
pers and for stated purposes. 

In Equity. Pétition to restrain violation of the interstate commerce 
law by the United States against the Wells-Fargo Express Company. 
On final hearing. lyike pétitions against the United States Express 
Company, the National Express Company, the American Express 
Company, and the Adams Express Company were also argtied and 
•submitted. 

Edwin W. Sims, U. S. Atty., and James H. Wilkerson, Sp. Asst. 
U. S. Atty. 

W. W. Gurley (Erank H. Platt, of counsel), for United States Ex- 
press Company. 

Lewis Cass Ledyard and Winston, Payne, Strawn & Shaw (Law- 
rence Maxwell, of counsel), for National Express Company and 
American Express Company. 

W. W. Green and Holt, Wheeler & Sidley, for Wells-Fargo Ex- 
press Company. 

Cravath, Henderson & De Gerschof and Winston, Payne, Strawn 
& Shaw (Lawrence Maxwell, of counsel), for Adams Express Com- 
pany. 

KOHLSAAT, Circuit Judge. The government files its pétition 
herein under the provisions of section 3 of "An act to further regu- 
late commerce with foreign nations and among the states," approv- 
ed February 19, 1903 (33 Stat. 848, c. 708 [U. S. Comp. St. Supp. 
1907, p. 88,3]), to restrain défendant from issuing franks to any of- 



608 IGl FEDERAL REPORTER. 

ficer, agent, attorney, or employé of itself or other express companîes 
and of any railroad company, and to the respective families of said 
several persons, and from transporting, without demanding full rate 
•of payment therefor as published, any property of any of said persons 
from a point in one state to a point in anotlier state. Défendant bas 
answered, and the facts hâve been stipulated, admitting the grant- 
ing of free transportation of property snbstantially as charged. 

The issue is squarely made upon the law, and the cause is now be- 
fore the court on final hearing. Those portions of the statutes of the 
United States involved in this proceeding are: 

(1) That part of section 1 of the Interstate commerce act of Febru- 
ary 4, 1887 (24 Stat. 379, c. 104 [U. S. Comp. St. 1901, p. 3154]), 
as amended June 29, 1906 (34 Stat. 584, c. 3591 [U. S. Comp. St. 
Supp. 1907, p. 892]), which reads as follows: 

"No common carrier subject to the provisions of this act shall, after .Tann- 
ary 1, 1907, directly or indirectly, issue or give any interstate free ticl!;et, 
free pass, or free transportation for passengers, except to Its employés and 
their families, its offlcers, agents, surgeons, physlclans, and attorneys at law ; 
to ministers of religion. * * * Provided that this provision shall not be 
construed to prohibit the interchange of passes for the officers, agents, and 
employés of common carriers and their familles ; nor to prohibit any common 
carrier from carrylng passengers free with the object of providlng relief in 
the case of gênerai épidémie, pestilence, or other calamitous Visitation." 

(2) That portion of section 2 of said act of February 4, 1887, which 
reads as follows: 

"That if any common carrier subject to the provisions of this act shall 
* * * collect or receive from any person or persons a greater or less com- 
pensation for any service rendered, or to be rendered, In the transportation 
of passengers or property, subject to the provisions of this act, than it 
charges, demands, collects, or receives from any other person or persons for 
doing for him or them a llke and eontemporaneous service in the transporta- 
tion of a llke kind of trafflc under substantially slmilar circumstances and 
conditions, such common carrier shall be deemed gullty of unjust discrimina- 
tion, which is hereby prohlbited and declared to be unlawful." 

(3) That part of section 3 of the same act which reads as follows : 

"That It shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable préférence or advan- 
tagc to any partlcular person, company, flrm, corporation, or locallty, or any 
partlcular description of trafBc, in any respect whatsoever, or to subject any 
partlcular person, company, flrm, corporation, or locality, or any particular 
description of traffic to any undue or unreasonable préjudice or disadvantage 
in any respect whatsoever." 

(4) That part of section 6 of said act, as amended by the act of 
June 29, 1906, which reads as follows : 

"Nor shall any carrier charge or demand, or collect or receive a greater or 
less or différent compensation for such transportation of passengers or prop- 
erty, or for any service in connection therewith, between the points named in 
such tariffs than the rates, tares, and charges which are speclfled in the 
tarife flled and in efCect at the time ; nor shall any carrier refuud or remit 
in any manner or by any device any portion of the rates, fares, and charges 
80 speCifled, nor extend to any shipper or person any privilèges or faciUties 
in the transportation of passengers or property, except such as speclfled in 
such tariffi." 
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(5) Section 23: 

"That nothing in this act shall prevent the carriage, storage, or liandling 
«f property free or at reduced rates for tlie United States, state or munici- 
pal governments. * * * Notliing in thiâ act sliall be constmed to pre- 
vent railroads from glving free carriage to their own officers and employés, 
or to prevent the principal officers of any railroad compariy or compaules from 
exchanging passes or tickets with other railroad companies for their offlcera 
and employés." 

(6) That part of section 1 of the act of February 19, 1903, known 
as the "Elkins Act," as amended June 29, 1906, which reads as follows : 

"The willful failure upon the part of any carrier subject to sald acts to 
file and publish the tariffs of rates and charges as required by said acts, or 
strietly to observe such tariffs untll changed according to law, shall be a mis- 
demeanor, and upon conviction thereof, the corporation ofifendlng shall be 
subject to a fine of not less than oue thousand dollars nor more than tvrenty 
thousand dollars for each offense. And it shall be unlawful for any person, 
persons, or corporation to ofCer, grant, or give, or to solicit, accept, or receive, 
any rebate, concession, or discrimination in respect to the transportation of any 
property in Interstate or foreign commerce by any eommon carrier subject to 
said act to regulate commerce and the acts ameudatory thereof, whereby 
any such property shall by any device whatever, be transported at a less rate 
than that named in the tariffs published and filed by such carrier, as is required 
by said act to regulate commerce and the acts amendatory thereof, or whereby 
any other advantage is gained or discrimination is practiced. * * * when- 
ever any carrier files with the Interstate Commerce Commission or pubiishes 
a particular rate under the provisions of the act to regulate commerce or acts 
amendatory thereof, or participâtes in any rates so filed or published, that 
rate, as against such carriers, its officers or agents, or any prosecution b^un 
under this act shall be conclusively deemed to be the légal rate, and any de- 
parture from such rate shall be deemed to be an offense under this section 
of this act." 

(7) By the act of June 29, 1906, it was provided: 

"The term 'eommon carrier' as used in this act shall include express com- 
panies and sleeping car companies." 

It is contended by complainant that said acts of défendant in trans- 
porting property for the above persons without charge (1) constitute 
unjust discrimination under sections 2 and 3 of the act of 1887 ; (2) con- 
stitute a cliarge of less than schedule rates under section 6 of the act 
of 1887, as amended June 29, 1906; (3) violate the Elkins law of 
1903, as amended June 29, 1906, in the matter of discrimination and 
variance from schedules. (The language of this clause of the Elk- 
ins act last referred to is substantially unchanged by the amendment.) 
For défendant it is claimed: (1) That such acts were concededly 
lawful prior to the amendment of June 29, 1906 ; (2) that such acts 
do not fall within the prohibition of the act as it now stands; (3) 
that said acts do not come within the meaning of "commerce" as used 
in the act; (4) that express companies come within the exceptions 
of the àct as amended June 29, 1906. 

Prior to the amendment of June 29, 1906, express companies were 
not specifîcally subject to the terms of the Interstate commerce act 
and the several amendments thereto as eommon carriers. Since that 
date hitherto, they stand with référence to the act and the several 
amendments thereto as though they had been named in the original 
161 F.— 39 
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act of 1887. They are in no respect in an attitude différent from 
that of a railroad, save in so far as the language of the act necessa- 
rily excludes them. It may be conceded for the purposes of this hear- 
ing' that the acts çomplained of were'lavvful prior to the passage of 
the said amendment of June 29, 1906. Since that amendment, said 
transactions, so far as they contraverie the provisions of said act, are 
unlawful. Thèse may be stated briefl}^ as follows : (1) The provi- 
sions of sections 3 and 3 against unjust and unreasonable discrimi- 
nation in the transportation of persons or property ; (2) said amend- 
ed section 6, prohibiting the taking of any greater or less sum for 
transportation of passengers or property than that named in the tar- 
iffs filed; and (3) said section 1 of the Elkins act as amended, mak- 
ing it unlawful to offer or accept any rebate from the published rate, 
or other discrimination in respect of the transportation of any prop- 
erty whereby any advantage is givçn. 

Amended section 1 of the so-called Elkins act differs from sec- 
tions 3- and 3 of the original act, among other matters, in this : That 
the Word "discrimination" is used in the former without any qualify- 

ying adjective, as "unjust," etc. It is contended by the govemment 

/ that this omission discloses the intention on the part of Congress "to 
require common carriers in interstate commerce to publish and file 
schedules of rates, to adhère absolutely to such rates, and to grant no 

[ préférences or discriminations unless expressly authorized by the stat- 
ute." It may be doubted whether Congress intended by this language 
to broaden the prohibitions of the act in that respect. It is difficult 

j to conceive of the terms "discrimination," "préjudice," or "disadvan- 

■ tage" as not associated with what is unjust, unreasonable, and undue. 

!It is true the adjectives are dwelt upon in the former décisions of the 
court with considérable emphasis. It hardly seems, however, as though 

itheir absence would hâve modified the opinion rendered in thèse cases. 
Webster defines the word "discrimination," with référence to rail- 
roads, as "the arbitrary imposition of unequal tariff for substantial- 
ly the same service," investing it with the sensé of unjustness and un- 
fairness. So far as appears, the Suprême Court has not had its at- 
tention called to the change, and has given it no construction. In 
Platt v. Le Cocq (C. C.) 150 Fed. 391, the words "préjudice and dis- 
advantage" of the South Dakota statute were construed to mean un- 
reasonable préjudice or disadvantage. In view of thèse considérations, 
and bearing in mind the gênerai trend of the statute and amendments 
thereof, there seems to be no sufficient basis for the construction of 
the Elkins act .asked for by the government in that respect. It is, 
however, évident that the passage of the acts of 1903 and 1906 con- 
templated a more effectuai enforcement of the statute. The require- 
ments are made more spécifie and the prohibitions more emphatic, 
and, as if to make an end of the violations theretofore winked at, it 
was declared in 1906 that free transportation of persons except in 
certain specifically named instances should not be granted after Jan- 
uary 1, 1907. 

As above said, the government insists that under thèse statutes as 
amended it is the duty of common carriers to file and publish their 
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tariffs (except as to those instances specifically named in section 23), 
and, having so done, to charge the rate to every one, including those 
named in the pleadings ; that the "Hke and contemporaneous service 
in the transportation of a like kind of traffic, under substantially simi- 
lar circumstances and conditions," of section 2, "relates to the car- 
nage of goods, and net to the person of the sender or consignée" — 
citing Great Western R. R. Co. v. Sutton, L. R. 4 H. L. 236, and 
Denaby Main Collier Co. v. Manchester Railway Co., 11 App. Cas. 
97. In the latter case Lord Chief Justice Blackburn said: 

"I think it flnally settled * * * that for passing over the saïue por- 
tion of the railway the obligation to charge In respect of goods of the same 
description equally is iniposed if they are 'under tUe same circumstances,' 
and tbat the circumstances are those relatlng to the carriage of goods, and 
net to the person of the sender." 

The portion of sections 2 and 3 which refer to unjust discrimina- 
tion and undue and unreasonable préférence are modeled from the 
English tarifï act, and the construction placed thereon by the English 
courts i^ deemed, to say the least, very persuasive. Interstate Com- 
merce Commission v. B. & O. R. R. Co., 145 U. S. 263, 12 Sup. Ct. 
844, 36 Iv. Ed. 699 ; Interstate Commerce Commission v. Alabama 
Midland R. R. Co., 168 U. S. 144, 18 Sup. Ct. 45, 43 L. Ed. 414; 
Texas & Pacific Rv. Co. v. Interstate Com.merce Commission, 163 
U. S. 197, 16 Sup. Ct. 666, 40 L. Ed. 940. The Interstate Commerce 
Commission (5 Interst. Com. R. 69, 77, 91) has construed section 2 as 
foUows : 

''Wlthout further citation of authority, the construction we give to section 
2 of the act to regnlate commerce is that, where the service by the carrier 
subject to the act is 'lilce and contemporaneous' for différent passensers, tlie 
charge to one of a greater or less compensation than to another coiistitutes 
unjust discrimination and is unlawful, unless the charge of such greater or 
less compensation is allowed under tlie exceptions provided in section 22, and 
that, where the traffic is 'under substantially siniilar circumstances and con- 
ditions' in other respects it is not rendered dissimllar within tlie meaning of 
the statute by the fact that such passengers hold unlike — or, as sometimes 
ternied, unequal — officia], social, or business positions, or belong to différent 
classes, as they ordiuarily exlst in a community, or are arbitrarily created 
by the carrier." 

Therefore it seems clear that the court should on the facts of the 
case consider the language above quoted from section 3 as referring 
to the carriage of goods, and not as applying to the person or capacity 
of the sender or receiver. 

It is further contended for complainant that the free carriage of 
property not exccpted in section 22, by défendant, for the classes of 
persons described in the pleadings, while at the same titne the filed 
and published rate for that same service is charged against the gênerai 
public, constitutes per se discrimination within the meaning of the 
statute. As above stated, the tenu "discrimination" includes unjust 
discrimination, and that is not within the statute which is not unjust 
or unfair. "The spirit as well as the letter of a statute," says the 
Suprême Court in Durousseau v. United States, 6 Cranch, 307, 3 
L. Ed. 332, "must be respected, and, where the whole context of the 
law demonstrates a particular intent in the Législature to efïect a cer- 
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tain object, some degree of implication may be called în to aid that in- 
tent." To the same effect are The Paquete Habana, l'Y5 U. S. 677, 
20 Sup. Ct. 390, 44 L. Ed. 320, and Glov'er v. United States, 164 U. 
S. 287, 17 Sup. Ct. 95, 41 L. Ed. 440. Mr. Justice Brown, speaking 
for the Suprême Court in Interstate Commerce Commission v. Balti- 
more & Ohio R. R. Co., 145 U. S. 263, 12 Sup. Ct. 844, 36 L. Ed. 
699, affirming the ruling of the lower court (43 Fed. 37), says : 

"The object of section 22 was to settle beyond ail doubt that the discrimina- 
tion in favor of certain persons therein named should not be deemed nnjust. 
It does not foUow, however, tbat there may not be other classes of persons 
in whose favor a discrimination may be made witbout such discrimination 
being unjust. In other words, this section is rather illustratlve than ex- 
clusive. Indeed, many, if not ail, the excepted classes named in section 22 
are those vvhlch, in the absence of this section, would not necessarily be held 
the subjeçts of an unjust discrimination, if more favorable ternis were ex- 
tended to them than to ordlnary passengers. Sucb, for instance, are prop- 
erty of the United States, state, or municipal governments," etc. 

The section stands, with regard to the transportation of property 
as originally passed, except as it may be deemed to hâve been modi- 
fied by the language of amended section 1 of the Elkins (1903) act, 
and the more stringent requirements of amended section 6, with re- 
gard to the filing, publishing of, and adhérence to the schedule of 
rates. In the group of cases known as the "Express Cases" (117 U. 
S. 1, 6 Sup. Ct. 542, 638, 29 L. Ed. 791), it was held that railroads 
were 'not, as to express companies, common carriers. This was later 
approved in Raiiway Co. v. Voight, 176 U. S. 498, 30 Sup. Ct. 385, 
44 L. Ed. 560. In United States v. C. & N. W. Ry. Co., 137 Fed. 
783, 63 C. C. A. 465, decided in 1904, the Circuit Court of Appeals 
for the Seventh Circuit held that the granting of a party rate to the- 
atrical, musical, and other enterprises, and withholding it from the 
government for the transportation of soldiers, did not come within 
the prohibition of the act. In Northern Pacific Raiiway Company v. 
Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513, and in numer- 
ous other cases, the courts hâve held that, in transporting an employé 
of another railroad upon a pass, the company did not stand in the 
attitude of a common carrier for hire to such person. The jurisdic- 
tion of Congress to legislate upon the subjeçts of car equipment and 
employer's Hability was sustained by the Suprême Court in Johnson 
V. R. R. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 E. Ed. 363, and How- 
ard V. Illinois Central R. R. (decided January 6, 1908) 207 U. S. 463, 

28 Sup. Ct. 141, 53 L. Ed. , upon the ground that the subject- 

matter had référence to commerce. "Manifestly," says the court in 
Adair v. U. S. (decided January 37, 1908) 208 U. S. 161, 28 Sup. Ct. 

277, 52 L. Ed. , "any rule prescribed for the conduct of Interstate 

commerce, in order to be within the competency of Congress under 
its power to regulate commerce among the states, must hâve some 
real or substantial relation to or connection with the commerce regu- 
lated." 

Relying upon the doctrine of thèse décisions, défendant takes the 
position that gratuitous transportation is not commerce, because it 
lacks the essential idea of traffic. The statute is not a police régula- 
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tion, it says, nor one dealing with questions of public policy, and dé- 
fendants acts hère involved must be held to transgress the statute 
only in so far as they are inimical to or influencing commerce. "In 
respect, however, to the classes not connected with trade or commerce 
in any manner," say its solicitors, "with whom the carrier has no 
dealings in its common and accepted relation to the public, we con- 
tend that gratuitous service is not commerce in any sensé of the term, 
and not forbidden either by the letter or the spirit of the Interstate com- 
merce act. The circumstances and conditions surrounding such serv- 
ice are so entirely removed from and unlike the conditions upon which 
the carrier serves the public that no comparison can be made between 
the two to support a charge of unjust discrimination or undue préfér- 
ence." (Defendant's Brief, p. 12.) It may be, as stated, that as to 
persons and matters in no way connected with trade or commerce the 
granting of gratuitous carriage would not constitute discrimination 
or undue préférence. If, however, the transaction is within the do- 
main of interstate commerce, it cannot be said to be in no way con- 
nected with commerce. Speaking for the Suprême Court in the Em- 
ployer's Liâbility Cases, so called (207 U. S. 495, 497, 28 Sup. Ct. 
145, 52 L. Ed. ), it is said by Mr. Justice White : 

"From tlie first section it îs certain that tlie act extends to every Indlvidu- 
al or corporation wlio maj' engage in interstate commerce as a oommon car- 
rier. Its all-embracing words leave no room for any otlier conolusiou. It 
may include. for example, ateam railroads, teleg^rapli Unes, téléphone . Unes, 
the express business, vessels of every kind whether steam or sail, ferries, 
bridges, wagon Unes, carriages, trolley Unes, etc. Now, the rule which the 
statute establishes for the purpose of determining whether ail the subjects 
to which it relates are to be controUed by its provisions is that any one who 
conducts such business be a 'common carrier engaged in trade or commerce in 
the District of Columbla, or in any territory of the United States, or be- 
tween the several states,' etc.; that is, the subjects stated ail come within 
the statute when the individual or corporation is a common carrier who en- 
gages in trade or commerce between the states, etc. From this is foUows that 
the statute deals with ail the concerns of the individuals or corporations to 
which it relates, if they engage as common carriers in trade or commerce 
between the states, etc., and does not confine itself to the interstate counnerce 
business which may be done by such persons. Stated in another form, the 
statute Is addressed to the individuals or corporations who are engaged in 
interstate commerce, and is not conflned solely to regulating the interstate 
commerce business which such persons may do ; that is, it régulâtes the per- 
sons beeause they engage in interstate commerce and does not alone regulate 
the business of interstate commerce." 

In New York, New Haven & Hartford R. R. v. Interstate Com- 
merce Commission, 200 U. S. 391, 26 Sup. Ct. 277, 50 L. Ed. 515, 
the court says : 

"It cannot be challenged that the great purpose of the act to regulate 
commerce, whiist seeking to prevent unjust and unreasonable rates, was to 
secure equality of rates as to ail and to destroy favoritism ; thèse last being 
accomplished by requiring the publication of tariffs and by prohibiting secret 
departures from such tariffs, and forbidding rebates, préférences and ail other 
forms of undue discrimination." 

Mr. Justice Day, speaking for the court in Armour Packing Co. 
V. United States (decided March 16, 1908) 209 U. S. 56, 28 Sup. Ct. 
428, 52 L. Ed. , says : 
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"But this contention loses sigbt of the central and controlling purpose of 
the law, which Is to require ail shlppers to be treiited alike, aud but one rate 
to be chargea for slmilar carriage of f reight, and tliat the published and flled 
rate, equally known by and available to every shlpper. « * * in this act 
we flnd punlshment by imprisonment abolished, and the shipper and carrier 
are placed upon the like footing, and it is niade unlawful for any person or 
corporation to offer, grant, or give, or to solieit, accept, or reoeive, any re- 
bate, concession, or discrimination in respect to the transportation of prop- 
erty in Interstate or foreign commerce whereby any such property shall, by 
ariy device whatever, be transported for a less rate thau that publislied and 
filed by such carriers, or whereby any other advantage is given or discrim- 
ination practlced. * * * This act is not only to be read in the light of 
the previous législation; but the purpose which Congress evidently had iu 
mind in the passage of the law is also to be eonsidered. * * * The Ellî- 
ins act proceeded upon broad lines and was evidently inteuded to efCectiiate 
the purpose of Congress to require that ail shippers should be treated alike, 
and that the only rate chargea to any shipper for the same service under the 
same conditions should be the one established, published, and posted as re- 
quired by law. It is not so much the particular form by which, or the mo- 
tive for which, this purpose was accomplished ; but the intention was to pro- 
hibit any and ail means that might be resorted to to obtain or reçoive con- 
cessions and rebates from the flxed rates, duly posted and published." 

In Hanley v. Kansas City So. Ry. Co., 187 U. S. 619, 23 Sup. Ct. 
215, 47 L. Ed. 333, it is said : 

"The transportation for others, as an independent business, is commerce, 
irrespective of the purpose to sell or retain the goods which the owner may 
entertain with regard to them atter they shall hâve been delivered." 

Mr. Justice Harlan, voicing the opinion of tlie court in Adair v. 
U. S., decided January 27, 1908, defines "commerce" as follows, viz. : 

"This question has been frequently propounded in this court, and the an- 
swer has been — and no more spécifie answer could well hâve been giveu — that 
commerce among the severa! states eomprehends tratflc, intercourse, trade, 
navigation, communication, the transit of persons, and the transmission of 
messages by telegraph ; indeed, every speeies of commercial intercourse 
among the several states, but not to that commerce completely internai, 
whicli is carrled on between man and man in a state, or between différent 
parts of the same state, and which does not extend to or afCeet other states. 
The power to regulate Interstate commerce is the power to i)rescribe rules 
by which such commerce must be goverued. Of course as has been often 
said, Congress has a large discrétion in the sélection or choioe of the means 
to be employed in the régulation of Interstate commerce, and such discrétion 
is not to be interfered with except where that which is done is in plain viola- 
tion of the Constitution. Northern Securities Co. v. U. S., 193 U. S. 197, 24 
Sup. Ct. 436, 48 L. Ed. 679, and authorities there cited." 

"If," says Mr. Cltief Justice Marsliall, in Gibbons v. Ogden, 9 Wheat. 
1-196, 6 L. Ed. 23, "as lias always been tniderstood, the sovereignty 
of Congress, tliough limited to specified objects, is plenary as to those 
objects, the power over commerce with foreign nations and among 
the several states is vested in Congress as absolntely as it would be 
in a single government having in its Constitution the same restric- 
tions on the exercise of the power as are found in the Constitution of 
the United States." 

It thus appears that, while Congress takes jurisdiction of the mat- 
ter of inte?state commerce under the provision of the Constittttion 
pertaining thereto, it in so doing draws to itself full power to deal 
with ail questions arising in that field, and, among others, the right 
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to déclare what shall be and what shall not be permitted therein, sub- 
ject only to other constitutional provisions, and se to détermine what 
niatters are compreliended within the spirit of the act. It may, there- 
fore, not be said, as an abstract proposition, that in respect to the 
classes claimed by défendant not to be connected with trade or com- 
merce in any manner, with whom the carrier bas no dealings in its 
common and accepted relation to the public, to use counsel's phrase, 
that gratuitous service is not commerce in any sensé of the term, and 
not forbidden, either by the letter or the spirit of the Interstate com- 
merce act.- The statute applies to ail acts which directiy or indîrectly 
affect Interstate commerce. Sureiy it cannot rest in the volition of 
the carrier, by departing from the published schedules in arbitrary 
cases, to create a privileged class to which it may with impunity ex- 
tend discriminating rates. Defendant's contention in this regard is 
not tenable. There can be no doubt but that it is clearly within the 
power of Congress to legislate upon the subject-matter hère involved 
and to include the free carriage of goods by an express company for 
employés of itself, other express companies, and railroad companies, 
among those acts which are prohibited by the Interstate commerce act. 
The claim on the part of défendant that the granting of the free car- 
riage set out in the pleadings contributes materially toward making 
its service attractive to employés, resulting in better transportation 
facilities to the public, and there fore, not within the act, even if true, 
is beside the question before the court. 

While the constitutionality of the act is not hère attacked, y et the 
défendant seems to imply that to construe the statute as asked for in 
the bill would leave it open to that objection. For the reasons and 
upon the authorities above set out, and others not cited, this is not 
the law. Whether or not a construction of a statute would work in- 
convenience or afïect the efficiency of the thing legislated upon is 
of no moment, provided Congress has the power to legislate upon the 
subject-matter. A court might well charge itself with judicial cog- 
nizance of the fact that, carried to its logical resuit, the use of free 
carriage as a means for bettering the public service would revive the 
very evils which the statute was designed to remove. The court is 
of the opinion that the transactions set out in the pleadings are with- 
in the prohibitions of the statute, and that, unless incîuded within the 
exceptions thereof, they must be held to violate the same. 

It is contended for défendant that the term "passes," as used in 
said amended section 1 of the act of 1887, includes the franks in ques- 
tion, one form of which reads as follows, viz. : 

"1907. 

"Ttiis frank docs not cover charges on foreigu S. S. Unes or to the U. S. 
island possessions. 

"Wells Fargo & Company wlU transport free of charge (luring the carrent 
year over its ex])ress Une the Personal packages of , subject to condi- 
tions endorsed hereon." 

The conditions indorsed on the back are as follows : 

"The free transportation hereby granted is complimentary and not trans- 
férable, and is applicable only to personal packages of the holder, not the 
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shipments of extra heavy welght or quantity, money, bonds, Jewelry, lîve 
stock or business consignments. 

"By accepting and using this frank, the respondent thereby assumes ail 
risk of loss or damage from whatever cause to property carried under same. 

"When charges are collected upon packages entitled to free transportation, 
the company's agent will if requested refund same upon présentation of the 
frank. 

"The holder of this frank is requested to présent it wlth shipments, when 
made, or if not praeticable to do so, to personally mark on the bagguge 'free 

fran1j.No. ,' adding his signature. If used at any other place than the 

résidence of the holder, the frank must be presented wlth the shlpment." 

Whïle on the merits there may be no just reason why express com- 
panies should not hâve the same liberty in respect to the issuance o£ 
free transportation oî property that railroads hâve as to persons, it 
is évident that this section applies in terms solely to the transportation 
of particular classes of persons, and there can be no doubt that Con- 
gress acted within its powers in so doing. As said in Gibbons v. 
Ogden, supra, with référence to interstate commerce : 

"As has always been understood, the sovereignty of Congress, though limit- 
ed to spécifie objects, is plenary as to those objects." 

Its acts with regard to subject-matters over which it has plenary 
power, unless donc in contravention of the Constitution, become the 
suprême law of the land; nor does there seem to be any limitation 
upon its power to deal as it may elect with the questions involved in 
the statute under considération, even though such action, if taken 
by a State, would be prohibited as class législation under the four- 
teenth amendment to the Constitution. In Howard v. Illinois Cen- 
tral Railroad, supra, it was urged that the statute discriminated in 
favor of the employé and against the employer, "placing ail employers 
who are common carriers in a disfavored, and ail their employés in 
a favored, class." "But," says the court, "without, even for the 
sake of argument, conceding the correctness of thèse suggestions, 
we at once dismiss them from considération as concerning merely 
the expediency of the act, and not the power of Congress to enact 
it. We say this, since, in testing the constitutionality of the act, we 
must confine ourselves to the power to pass it, and may not consid- 
er evils which it is supposed will arise from the exécution of the law, 
whether they be real or imaginary." 

There is no reason for assuming that Congress intended to give 
other meaning to the terms "pass" and "frank" than those in com- 
mon acceptation — the one referring only to persons, and the other 
to property, telegrams, and the like. T'he language of the statute 
with référence to the filing of and adhérence to rates is comprehen- 
sive and unequivocal, and, in the absence of the exception of sec- 
tions 1 and 33, would include the excluded items thereof. By the 
proviso certain persons are relieved from the gênerai efïect of the 
act. This is deemed to be the fair meaning thereof, and the rule 
of construction laid down by Mr. Justice Story in United States 
v. Dickson, 15 Pet. 141-163, 10 L. Ed. 689, is held to apply, viz. : 

"In short, a proviso carves spécial exceptions only out of the enaeting 
clause; and those who set up any such exception must establish it as beiug 
within the words, as well as within the reasons, thereof." 
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And by Mr. Justice Strong in Savings Bank v. U. S., 19 Wall. 
227, 235, 22 L. Ed. 80: 

"It [the proviiso] takes out of the opération of the body of the enactment 
that which otherwise would be wlthin it. It restrains the generality of tlie 
provision." 

It will be seen, from the terms of the frank above set out, that it 
opens a wide field for the évasion of the spirit of the act. It is not 
even limited to the classes named in the pleadings. This hearing, 
however, is so limited, and no point is made of this last circumstance. 
It is broad enough m language to admit of a vast free-carriage busi- 
ness, and might well become a potent factor in the securing of business 
advantages without transgressing the other provisions of the act. 
Indeed, there apgears to be no légal or ethical grounds for makmg 
any presumptions in its favor, as agamst the letter of the act as 
amended. Section 22 in terms takes from the opération of the act 
the carriage, storage, and handling of property free or at reduced 
rates for the United States and state and municipal governments, 
and for charitable purposes, and carriage to and from fairs and ex- 
positions for exhibition thereat, and the carriage of certain classes 
of persons named therein specifically. Admittedly, the service herein 
objected to is not mentioned. It is argued for défendant that the 
language, "Nothing m this act shall prevent," etc., and "Nothing 
in this act shall be construed to prohibit," etc., discloses the inten- 
tion of Congress to make it known that the excepted persons and 
property were not to be considered within the statute. In Interstate 
Commerce Commission v. B. & O. R. R. Co., supra, it is said by Mr. 
Justice Brown: 

"Tlie object of section 22 was to settle bejond ail doiibt that the discrimi- 
nation in favor of certain persons therein named should not be deemed uu- 
just." 

And he adds: 

"It does not follow, liovrever, that there may not be other classes of persons 
in wjjose favor a discrimination may be made without sueh discrimination be- 
ing uniust; in other words, this section is rather illustrative than exclusive. 
Indeed, many, if not ail, of the excepted classes in section 22, are those which, 
in the absence of this section, would not necessarily be held the subjects of an 
uiijust discrimination, if more favorable terms were extended to them than to 
ordinary passengers. Sueh, for instance, are property of the United States. 
• * * It does not operate to the préjudice of a single passenger, who ean- 
not be said to be injured by the fact that another is able in a particular in- 
stance to travel at a less rate than he. If it opérâtes injuriously toward any 
one, it is the rival road, which bas not adopted corresponding rates ; but, as 
before observed, it was not the design of the act to stifle compétition, nor is 
there any légal injustice in one person procuring a particular service cheaper 
than another. * * * If thèse tickets were withdrawn, the défendant road 
would lose a large amount of travel, and the single-trip passenger would gain, 
absolutely nothing." 

As said by counsel for défendant : 

"The purpose of that statute [the Elkins act] was to prescribe penalties and 
supply remédies for the better and more effectuai enforcemeut of the Inter- 
state commerce act." 
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The amendments of 1906 infuse greater vitality into the act. Fux- 
thermore, in the two cases last cited, the transportation was pro- 
vided in accordance with pubhshed rates, and was regarded by the 
court as a legitimate means to bé employed by the carrier m stimu- 
lating the particular kind of carriage embraced within it. There 
was .no déviation, from tlie rates filed witla .the Interstate Commerce 
Commission. That. Congress might hâve declafed the spécial party 
rate illégal will hardly be controverted. Whether this be so br not, 
the facts of those cases dilïer so greatly from those set put in the 
pleadings herein, and thé construction asked to be placed upon them 
is so at variance with the later décisions of the court and the lan- 
guage of the statute as it now stands, that it îs considered that the 
granting of the free carriage set out in the pleadings, in the nian- 
ner m which it is granted, is not justified by law, and is in contra- 
vention of the statute. 

It is undoubtedly true that, even in the absence of statutory pro- 
vision, certain free transportation could not be held to be of a dis- 
criminatory nature, as, for mstance, those persons and that property 
directly.required by the carrier in sustaining its own construction, 
maintenance, and efficiency. The Interstate Commerce Commission, 
in gênerai rule issued Gctober 12, 1906, found in 13 Interst. Corn. 
R. 11, held as follows : , , 

"But the Commission cloes not construe the law as preventing a carrier from 
giviiig necessary free transportation to a person travellng over its line solely 
for the purposé of attendiiig to the business of, or performing a duty imposed 
upon, the carrier, nor from giving free carriage over its line to tlie liousehold 
and Personal effects of an employé who is required to remoye from one place 
to another at the Instance of, or in the interest of, the carrier by wlnoh he is 
employed." 

Free Carriage of persons and property, other than that permitted 
by the act, and that required solely for the purposes of the carrier 
and necessary in the performance of its duty to the public, is pro- 
hibited by the statute. The acts described in the pleadings coma 
within neither of thèse classes, and are therefore declared to be in 
violation of the law. 



In re TANG TUN et ux. In re GANG GONG. In re CAN PON. 

(District Court, W. D. Washington, N. D. May 18, 1908.) 

Nos. 3326,, 3606, 3(547. 

1. Aliens— Depobtation of Chinbse— Review of Décision by Cotjbts. 

Evidence considered oij an application for a writ of habeas 'jorpus by a 
person of Chinese descent claiming to be a citizen of the United States 
by blrth, but who, with his wife, was denied admission c>n his return 
from China, and hchl to establish his cltizenship and right to enter with 
his wife, and also to clearly sustaiu his contention that he was not given a 
fair and impartial hearing by tlie immigration inspector, nor any hearing 
on the merlts on his appeal to the Secretary of Commerce and Dabor, 
which facts entitled him to apply to the courts for the protection of his 
constitutional rights as a citizen. 
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2. Samb — IIearing on Cxaim op Citizensiiip— DrE Procf.ss of Law. 

A hearing by an Immigration inspeetor of the case of a jipi'son of 
Chinese deseent clflimiiig to be a native-tiovu citizen of, and s(H>kiiisr t<) 
enter, the United States, upon lestimouy and unsworn statements taken 
ex parte, wlthout giving tlie appUcant or his counsel tlie opportunity to 
be présent, is not a judicial inqulry nor due proeeiss of law. 

[Citizenship of the Chinese, see notes to Gee Fook Sing v, United States, 
1 C. C. A. 212; Lee Slng Far v. United States, 35 C. C. A. 332.] 

3. Same— PowERs op Secretaky of Commerce and Laboe. 

Laws which confer judicial discrétion upon administrative officers must 
be constmed wlth a degroc oC sti'ictness requisite to niake them con- 
sonaut wlth the spirit of the fundamental doctrines of the Constitution. 
and the power conferred on the Seeretary of Commerce and Labor by the 
Chinese exclusion act to finally détermine on appeal the right to enter 
tlie United States by a person wlio daims to be a natlve-born citizen 
cannot be exereised by an acting secretary, in accordance wlth a recom- 
mendatlon made by hlmself as a solicitor of the Department adverse to 
the appellant. 

Habeas Corpus. For relief of alleged citizens of Chinese parent- 
age, whose right to enter the United States was denied by officers 
of the Immigration Bureau. 

McCafïerty. & Gbdfrey and Kerr & McCord, for Tang Tun et ux. 

Fred H. Lysons and Will H. Thompson, for Gang Gong. 

Hammond & Hammond, for Can Pon. 
. Elmer E. Todd, U. S.. Dist. Atty., Charles T. Hutson, Asst. U. S. 
Atty., and Frederick G. Dorety, Asst. U. S. Atty. 

HANFORD, District Judge. In the first of thèse cases, a man and 
his wife are contending for the right to corne into the United States 
to réside permanently, and that right has been denied by officers of 
the government, on the ground that they are Chinese persons who 
are, by the laws of this country, prohibited from entering. The hus- 
band, although of Chinese parentage, has discarded the queue and 
garb which distinguish the Chinese in outward appearance from the 
people of other nationalities, and he claims this as his native country 
and the rights of a citizen. The évidence proves conclusively that 
Tang Tun lived at Seattle continuously for a period of about eight 
years previous to September, 1905, during which period he was an 
employé of the Wa Chong Company, a well-known Chinese firm en- 
gaged in mercantile business and operating a market garden near 
Seattle, and he became acquainted with well-known citizens, who 
hâve given testimony in his bèhalf, and who were acquainted with 
the man he claims as his father. 

The évidence also proves conclusively that Tang Tun came to Puget 
Sound from China on the steamship Tacoma in the AJ^ear 1897, hav- 
ing then in his possession certain affidavits made by citizens of Seattle, 
which he exhibited to the coUector of customs as évidence to estab- 
lish his identity and nativity. The law in force at that time vested 
in the coUector of customs authority to décide as to the right of Chin- 
ese persons coming to the United States by sea to land and remain 
in this country, and the coUector made an indorsement upon said 
identification affidavits, indicating the date of arrivai, the name of the 



g20 161 FEDERAL REPORTEE. 

vessel, and his décision permitting the contestant to land, and signed 
it and delivered the affidavits so indorsed to the contestant, but re- 
tained dupHcates, upon which he made an indorsement indicating a 
contrary décision, and he also made a record that the contestant's 
right to enter the United States had been denied. Notwithstanding 
the record in the Custom House, the contestant did hve in Seattle, 
and was employed by the Wa Chong Company, as above stated, un- 
til September, 1905, when he was given a $1,000 mterest in his em- 
ployer's business, and he then went to Chma and was there marned. 
The marriage was solemnized by Rev. C. A. Nelson, a Christian mis- 
sionary at the American Consulate in Canton, China, 'May 21, 1906, and 
is evidenced by a marriage certificate signed by P. S. Heintzleman, 
Vice and Deputy Consul General of the Jnited States oi America, 
and authenticated by the seal of the Consulate. 

The case appears to me to hâve been overworked; that is to say, 
the attorneys hâve wealcened the case for their clients by unneces- 
sarily calling as witnesses Mr. Fitzhenry and Mr. Burritt, whose testi- 
mony as to the most important facts is unbelieveable. Thèse wit- 
nesses having been, in times past, acquainted with many of the Chin- 
ese inhabitants of Seattle, are called frequently to testify with respect 
to the identity of différent Chinese persons claiming to hâve been 
born in Seattle. Attorneys looking for this kind of évidence find them 
convenient, and it appears to be easy to convince thera of their abil- 
ity to verify, from memory, facts suggested by others with respect 
to Chinese familles; but their stock of Chinese réminiscences ap- 
pears to hâve become exhausted. In this case both of them made 
bad guesses when interrogated with respect to a photograph of Tang 
Tun. I reject their testimony entirely, but I deem it to be the duty 
of the court to give fair considération to the other évidence, notwith- 
standing this objectionable feature of the case. After making due 
allowance for obvious mistakes and errors in the testimony of Tang 
Tun and his other witnesses, I am convinced by their positive state- 
ments that there was a Chinaman named Quong Lee, who was a mer- 
chant, and that he lived with his wife in Seattle from 1878 until 1884. 
There is no contradiction m the record of the positive testimony of 
Tang Tun that he is Quong Lee's son, that he was born in the year 
1879, that he lived with his father in China from about 1884 until 
his father died, that he came to the United States in 1897, and that 
before coming, the identification affidavits, above referred to, were 
procured by the manager of the Wa Chong Company in Seattle. He 
is a compétent witness to prove thèse facts, and I find no ground for 
discrediting his testimony, except such minor mistakes and errors 
as may be found in the testimony of the average run of witnesses. 

Mr. William B. Thompson, a member of the police force of Seattle, 
whose veracity appears to be unquestioned, was examined as a wit- 
ness, and testified that, during the period from 1878 to 1884, he was 
engaged in the trucking and draying business in Seattle, and did 
work in that Une for a Chinese firm of which Quong Lee was mana- 
ger, and that he frequently saw children, a boy and a girl, at the place 
of business of said firm, who appeared to be Quong Lee's children, 
and that the boy appeared to be about three years of âge when he 
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first noticed the child, and about six years of âge wlien the family 
returned to China, which, according to the report of his testimony, 
was in 1878 or 1879. This last statement is clearly an inadvertance, 
shown to be such by the testimony in its entirety, and by Mr. Thomp- 
son's own statements. The other évidence fixes the time of depart- 
ure in the year 1884, and, if the boy was five or six years old then, 
he must hâve been born during the time of Quong Lee's résidence 
in Seattle. Mr. Thompson saw him after his admission to this coun- 
try in 1897, and became so well satisfied as to his identity that he 
felt justified in making a positive statement in his testimony that this 
is the same boy whom he knew in chiidhood as the son of Quong Lee. 
I consider that there is more than a mère prépondérance of the évi- 
dence in favor of the contestants, and that the right of Tang Tun 
to invoke the jurisdiction of this court to protect him in his rights as 
a citizen of the United States, notwithstanding the provisions of the 
Chinese exclusion law denying such right to alien Chinese, has been 
well established. This court must and does respect the décision of 
the Suprême Court in the case of Ju Toy, 198 U. S. 253, 25 Sup. Ct. 
644, 49 L. Ed. 1040, and must disclaim jurisdiction, unless the con- 
testants hâve proved that the Chinese inspectors and the Secretary 
of Commerce and Labor hâve unjustly denied their right to enter 
the United States without giving them a fair and impartial hearing. 
The contestants hâve charged the représentatives of the government 
with unfair treatment in the investigation made of their case, and 
with having rendered an adverse décision, contrary to the facts and 
the law applicable, and, by making such charge, hâve assumed the 
burden of proving it. The court finds that the truth of this accusa- 
tion has been clearly and completely established by the évidence. The 
reasons which the inspecter gave for excluding thèse contestants 
f rom this country are as follows : 

"First, that applicant's status had alreacly beeu adjudicated by offlcers 
4uly charged with the enforcement of the Chinese exclusion laws; second, 
though given an opportunity to show that injustice may hâve been done by 
the former finding in his case, applicant failed to furnish any évidence to 
support such a conclusion ; and third, the applicant did not furnish sufflcient 
«vidence of any status by which he was entitled to admission to the United 
States. The third reason for rejection was for the purpose of covering the 
apparent intention of the applicant to set up for himself the claim that he 
was a domiciled merchant." 

The first of the assigned reasons has référence to the détermina- 
tion of the question of Tang Tun's nativity by the collector of cus- 
toms in 1897, which the inspecter assumed to hâve been adverse; in 
this, the préjudice of the inspecter and the unfairness of his décision 
is clearly indicated, because the conclusion reached is contrary to the 
indisputable fact that Tang Tun was not excluded, but was admit- 
ted to this country and lived hère, not in concealment, but openly, 
for eight years, his présence being known to many people, including 
one of the Chinese inspectors, Mr. Thos, M. Fisher, Jr., who so cer- 
tifies in a report which he made on this case, which report is in the 
record. The record which the collector made in the Custom House 
by indorsements on papers filed there furnishes the only supposable 
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basis for the inspector's conclusion. That record, however, is net by 
any statute declared to be légal évidence, and it would not be compé- 
tent in any court of the United States to prove any fact. It is aii- 
thenticatéd only by the handwriting and signature of the man who 
was at the time collecter of customs, and it is contradicted by a certifi- 
cafe in the handwriting of and signed by the same collector upon the 
original document which he delivered to Ta'ng Tun, as évidence of his 
right to be in this country. In an endeavor to impeach the collector's 
indôrsement, shovving that Tang Tun had been admitted to enter the 
United States, the inspecter in his report certifies that several other 
Çhinese persons, having similar docurnents indorsed in a similar man- 
ner by the same collector, had been arrested on the premises of the Wa 
Chong, ■Company, and had been, notwithstanding their possession of 
the collector's certificates, deported from the United States, pursuant to 
an order, rnade by a United States commissioner, after a judicial investi- 
gation. -, If that évidence is relevant to the issue in this' case, it is at 
least a two-edged sword,, , It tends to prove only that the collector of 
customs had been guilty in those instances of conniving at évasions of 
the Chinese exclusion law by furnishing fraudulent certificates. On 
the other hand, the arrest aiid déportation of the other Chinese persons 
holding such certificates proves the vigilance of the ofiScers charged 
with. enforcement of the Chinese exclusion law, other than the collector, 
and that thçy had knowledge of his fraudulent pràctices, and justifies 
an inferençe that Tang Tun would hâve been arrested and deported by 
them when the others were, if he had not been deemed to be lawfully 
entitled to remain in this country. 

The second of the assigned grounds contains a glaring manifesta- 
tion of préjudice on the part of the inspector.. In this he certifies 
that, although he considered the décision of the collector of customs 
as being adverse to the right of Tang Tun to enter the United States, 
and a final adjudication of the wholé matter, he nevertheles.s aiïorded 
a fair opportunity to prove that décision to hâve been unjust, and 
that the "applicant failed to furnish any évidence to support such a 
conclusion." In a sentence he éliminâtes not only the testimony of Fitz- 
henry, Burritt, and Coombs, who are regarded by the officers of the 
Immigration Bureau as professional witnesses in Chinese cases, but 
the testimony also of a man who for many years has been trusted as 
a member of the police force of Seattle, whose testimony has not been 
contradicted and has been corroborated by Mr. Fisher, as to the im- 
portant fact, that Tang Tun was employed by the Wa Chong Com- 
pany in Seattle for a considérable time after the date of the supposed 
adverse décision by the collector of customs. 

It is unneçéssary to comment on the third of the assigned grounds, 
because the contestants are, not asserting a right to enter the United 
States as privileged aliens. 

If there iserror in the opinion of this court with respect to the 
préjudice and uflfairness of the inspector, still the contestants hâve 
sustained the charge made against the government, beCause under the 
law they were entitled to hâve the case reviewed biy the Secretary of 
Commerce and Labor, and, when appealed to, his décision constitutes 
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the final détermination of the rights of an alien Chinese person to come 
into this country. An appeal was taken in this case, and the only 
response to it, appearing by the record, .was the foUowing télégraphie 
message: "Appeal Tang Tun and Leung Kum Wui dismissed. Mur- 
ray." There being positive testimony uncontradicted, which, if care- 
fuUy analyzed and fairly considered, would hâve justified a reversai 
of the inspector's décision, I am bound to understand the telegram 
as being literally true, indicating that the case did not receive any con- 
sidération whatever by the Secretary of Commerce and Labor, but 
some officer of the Department, acting for or in place of the Sec- 
retary, refused to entertain the appeal and arbitrarily, without deign- 
ing to assign a reason, dismissed it, and I must conclude that a man 
who by compétent évidence had established a right to enjoy liberty 
to come and go freely in his own country, and to the protection which 
the Constitution of the United States guarantees, bas been denied such 
a hearing by officers of the government as the laws enacted by Con- 
gress provide for, and by reason of such déniai this court is obligated 
to exercise its power for his protection. Chin Yow v. United States, 

208 U. S. 8, 38 Sup. Ct. 301, 53 L. Ed. . His wife has the same 

légal status that he has, and a légal right to live with lier husband in 
this country. U. S. v. Mrs. Gue IJm (D. C.) 83 Fed. 136; Id., 176 
U. S. 459, 30 Sup. Ct. 415, 44 L. Ed. 544. 

Gang Gong Case. 

I hâve studied laboriously ail of the testimony in Gang Gong's case, 
and the improbability of some of the statements reported to hâve been 
made by the contestant when under examination by the Chinese in- 
spector gave rise to a suspicion in my mind that he may hâve been 
jobbed by the interpréter, and being unable to render a décision satis- 
factory to myself , based upon the record submitted to me, without 
further inquiry, I caused the man to be brought into court, and through 
a différent interpréter, in the présence of his attorneys,. I carefully 
interrogated Gang Gong, in a manner to aiïord him the fairest pos- 
sible opportunity to state facts, which, if they existed, should hâve 
been known to him, and which would hâve led me to a conclusion 
favorable to him; but, although his statements on this examination 
varied in some particulars from his testimony taken before the in- 
specter, he repeated some of the things which I deem improbable, 
and he also persisted in contradicting his alleged father in regard to 
facts of vital importance. I must say that the examination did not 
dispel the doubts which previously existed, and that there is not suffi- 
cient convincing power in ail of the évidence to justify a finding that 
this contestant was born in Seattle, as he claims, 

Can Pon Case. 

The investigations of the Chinese inspectors, which resulted in 
their déniai of the right of this contestant to enter the United States, 
were conducted in a manner resembling the work of détectives, more 
than a judicial inquiry. Mr. Fisher, who made the first report on the 
case, recommended to the inspector in charge that Can Pon should 
be admitted. In the record of the subséquent examination of wit- 
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nesses by Mr. Monroe, whose report to the inspecter in charge appears 
to hâve been adopted, at différent places, without the contestant or his 
attorneys being présent, there is manifested a zeal to elicit adverse 
testimony inconsistent with that degree of fairmindedness required of 
a trier. in passing upon a question so important as that involved in 
the assertion of a man's right to return to his native land. It appears 
that Mr. Monroe received and gave credence to statements made by 
a Chinese laundryman, named Chin Leong, who refused to make his 
statement under oath. I find also that in his examination of lyoolc 
Wing, the father of Can Pon, Mr. Monroe in several instances evinced 
a hostile disposition by jeering the witness for being unable to give 
satisfactory responses to vexations compound interrogatories. In his 
report to the inspecter in charge, besides commenting on discrepancies 
and contradiction in the testimony and quoting the statement of Chin 
Leong to the efïect that he knew Look Wing personally, and that the 
latter never had a wife and children in Seattle, Mr. Monroe makes- 
the following statement: 

"The census of Seattle Chinese, made In 1895, gives the name of thls Look 
Wing, but not the name of his wife or alleged boys. We hâve reason to be- 
lieve thls census to be very rellable as great care was taken in its compila- 
tion." 

The record, however, contains no other information by which the 
accuracy of the census referred to may be judged. 

The case having been decided adversely to the right of Can Pon 
to corne in, an appeal was taken to the Secretary of Commerce and 
Labor, and in sending up the record the testimony of one of the wit- 
nesses which was, in the main, favorable to the contestant, was in- 
advertently omitted, and therefore did not receive considération in 
the Department. The record contains a recommendation by the Com- 
missioner General of Immigration and Naturalization that the appeal 
be dismissed, also a report by Chas. Earl, soliciter of the Department 
of Commerce and Labor, which, so far as it is material, reads as 
f ollows : 

"The appellant, who Is now about 15 years old, elalms to be the son of Look 
Wing, and to hâve been born in Seattle, and to hâve llved there untU he was 
about 7 years old, when he went to China with his parents. His right to ad- 
mission dépends upon the establishment of the fact of blrth as clalmed. The 
testimony taken Is so voluminous, and the statements of the varions witnesses. 
are so confusing, that an analysis of the testimony is Impracticable. Wheth- 
er or not there might be deduced from the mass of testimony a story which 
is reasonable and whieh Is consistent with the assumption that the appel- 
lant was born in the United States, It Is certainly true that he has failed to 
establish his claim with that degree of certainty which should be required. In 
order to assume that the appellant was born in the United States, as clalmed 
by the allege'd father, it would be necessary to assume that the alleged father 
made a mlsstatement when he said in his examination of June 6, 1907 (see 
record In case of Look Wing) that nelther his wife nor his children had ever 
been in the United States, or that the record of that examination was wrong, 
and, in short, to assume that the record of his testimony is full of inaceu- 
racies, or that his condition of mind since his sickness In 1905 (see affldavlt 
and testimony of Dr. Maxson, pp. 69, 85, 86) has been such that he did not 
comprehend the statements he made as to where he worked at différent times 
and the location and name of the laundry which he elalms to hâve owned, and 
in which he elalms that the appellant was born. And if the alleged father's. 
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testimony Is thrown out on aecount of its unreliability, we are no better off,, 
for we must then rely upon the testimony of those who were not in posi- 
tion to know the essential faets, and this testimony is so contradictory and 
so uncertain as to be of little value in arriving at a satisfaetory conclusion. 
It is recommended that the appeal be dismlssed." 

And it appears by the record that the appeal was dismissed by 
Chas. Earl, acting secretary. The statutes cannot be so constructed 
or appHed as to deprive citizens of their birthright, and the power of 
the judicial branch of the government to reheve against oppression 
amounting to deprivation of liberty cannot be restricted to any ex- 
tent greater than is necessary for the exercise of the functions which 
naturally and properly pertain to tlie executive branch. Laws which 
confer judicial discrétion upon administrative offîcers must be con- 
strued with a degree of strictness requisite to make them consonant 
vi^ith the spirit of the fundamental doctrines of the Constitution. Hav- 
ing this principle in mind, I hold that, as applied to a case involving 
a question as to the right of an individual, claiming to be a citizen, to 
enter the United States, the law which gives the right of appeal to 
the head of an executive department, from an adverse décision by 
a subordinate officiai, places a grave responsibility upon an officer of 
exalted station, requiring him to give personal considération to the 
appeal and to render an impartial décision, which is incompatible with 
a right to delegate his discretionary power. I do not mean to intimate 
that the appeal may' not be lawfully disposed of by an acting sec- 
retary, who for the time being is the incumbent of the office ; but I 
hold that it is contrary to the intent of the law for an acting secretary 
to dispose of an appeal by dismissing it, on the recommendation of 
himself acting in the capacity of a solicitor adversely to the appellant. 

It is true that the testimony which the solicitor had to consider is, 
by reason of discrepancies and contradictions therein, confusing and 
difficult to analyze, and, considering the manner in which it was gath- 
ered, it would be unreasonable to expect clear, concise, positive, con- 
sistent, and uncontradicted statements. To what extent apparent 
discrepancies and contradictions might hâve been harmonized or 
eliminated, if the contestant had not been deprived of the services of 
his attorneys in the examination of the différent witnesses, it is im- 
possible to conjecture. Expérience in judicial investigations teaches 
the lesson that witnesses are not infallible, and that discrepancies and 
contradictions in the testimony of a number of witnesses are to be 
expected. When ail the witnesses hâve been well coached and drilled, 
and the same story is repeated by them without variation, a natural and 
justifiable inference arises that ail of their testimony is the product 
of a single mind. Such inferences are usually quite as difficult to dis- 
pose of as the doubts created by discrepancies and contradictions. In 
ail cases in which rights dépend upon facts to be ascertained, the trier 
is bound to be patient and painstaking, even when it is troublesome 
to do so, in sifting the évidence in order to separate kernels of truth 
from masses of straw and chafï. 

Officers charged with the duty of enforcing the Chinese exclusion 
law are to be commended for being alert to detect attempts to évade 
its provisions by imposters claiming to be American born, and due 
161 F.— 40 
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allowance must be made for the inhérent difficulty of uniting- un- 
swerving fidelity in détective work with judicial impartiality. From 
ail that appears by the record, I am convinced that in this case the 
zeâl 6f the inspectors who made,,,thè original décision adverse to the 
contestant created a bias sufficierit to prevent fair treatment, includ- 
ing an opportunity to interrogate the witnesses against him, or to 
rebut their statements and fair considération of the évidence in his 
favor; and that his appeal to the Secretary of Commerce and Labor 
was dismissed without a considération of the case, upon its merits, 
so that the contestant did not hâve the semblance of a judicial inquiry 
or a fair considération of his case. In order to décide the questions 
as to the legality and finality of the décision rendered by the inspector 
in charge adverse to the contestant and of the dismissal o£ the appeal 
by the acting secretary, I hâve necessarily considered the en tire mass 
of testimony, contained ihthe record, as made up for présentation of 
the case to the Secretary on the appeal, as well as the testimony re- 
ported by the référée appointed by the court in the présent proceed- 
ing; butthe question of prime importance in the case is whether the 
contestant îs or is not a native-born citizen of the United States, and 
the décision of that question must be founded upbn légal and com- 
pétent évidence. The contestant is not bound by the ex parte affi- 
davits; Statements, letters, and miscellaneous information collected by 
the industry of the inspectors. Therefore, for the purpose of this 
branch of the case, the court excludes ail of the record on appeal, ex- 
cept the statements contained therein made by the contestant himself 
and his witnesses who were examined before the référée. In so far 
as those statements conflict with the testimony of the same witnesses 
given before the référée, they will hâve to be considered as impeach- 
ing évidence. In the évidence reported by the référée there is positive 
testimony to the efifect that Look Wing did for a number of years 
operate a laundry on Western avenue in the city of Seattle at or near 
the corner of Bell street; that there was living with him in said laundry 
his wife; that there was boni to them in that laundry two boys, of 
whom Can Pon is the youriger; that the family left Seattle and went 
to China in the year 1899 ; and that Look Wing returned to Seattle, re- 
mained for a time, then made a second trip to China, and returned a 
few months prior to the appearance of Can Pon at Sùmas, where his 
entrance into the United States was intercepted by the Chinese in- 
spectors. This testimony is so wellcorroborated by Mr. Raymond, as 
well as by Chinese witnesses, that, notwithstanding'all errors and mis- 
takes, I am convinced that Can Pon was born in the city of Seattle, as 
he claims. He is therefore, by force of the fourteenth amendment to 
the Constitution of the United States, a citizen, and entitled to enjoy 
liberty in his own country. United States v. Wong Kim Ark, 169 U. 
S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890. 

I direct that.decrees be entered in the cases of Tang Tun and his 
wife and Càti Pon, discharging each of them from custody; and, in the 
case of Gang Gong, remanding him to be deported. 



EX PARTE CHÔW CHOK. 627 

Ex parte CHOAV CIIOK et al. 
(Circuit Court, N. D. New ïork. May 11, 1008.) 

1. Evidence— CoKCLXJSioNs. 

Testimony tbat inspectors, on apprehending Chinese persons who at- 
tempted to enter tlie United States unlawfully, "took charge ot tliem," 
was objectionable as tlie statement of a conclusion. 

2. AMIENS — CiiiNESE Exclusion — What Cokstitutes "Entky" ce "En- 

TEANCE." 

An "entry" or "entrance" of a Cliinese person Into tlie United States, 
within the Chinese exclusion acts, nieans more than the mure act or cross- 
Ing the border, and consista in his golng at large or becoming domiciled 
in thé country. 

3. Habeas Coepus— Evidence— Admissibility. 

On a hearing'of writs of habeas corpus to procin-e tlie release of Chinese 
persons apprehended while attemptiû'g to unlawfully enter the United 
States, testimony of an officcr as to what he would hâve done had they 
attempted to escape was inadmissible. 

4. Aliens— Chinese Exclusion— Depaetmental IIules— Efeect. 

Rules of the Department of Commerce and Labor respeeting the ex- 
clusion of Chinese persons hâve the force and efifect of law when not 
Inconsistent with it or with the Constitution or the treaty with China. 

5. Same. 

Chinese persons were not "found unlawfully in the United States," so 
as to entitle them to a hearing as to their right to remain, where,' when 
they crossed the border into the United States at a point remote from 
the deslgnated port of entry, they were within sight of inspectors, who, 
Intendlng to prevent their unlawful entry, followed them closely until 
they had proceeded about one-fourth of a mile across the border, and 
until it was apparent that they intended to enter unlawfully, and, taking 
them into custody, conducted them immediately to the nearest port of en- 
try for investigation of their right to enter ; the term "found unlawfully 
in the United States" referring to those Chinese persons who hâve en- 
tered, gqne at large, and mixed with and become a part of the popula- 
tion. Hence such persons having been given opportunity to show their 
right to enter, and having remained mute, the inspeetor in charge had 
.lurisdletion to exelude them. 

Habeas Corpus. Hearing on eight writs allowed by lion. A. C. 
Coxe, and made returnable at Syracuse term of this court, April 7, 
1908, held by Judge Ray. 

R. M. Moore, for petitioners. 

Geo. B. Curtiss, U. S. Atty., H. E. Owen, Asst. U. S. Atty., and 
Alford W. Cooley, Spécial U. S. Atty. 

RAY, District Judge. Thèse eight Chinese persons, novv detain- 
ed at the Malone, N. Y,, détention house, by the Chinese inspecter in 
charge, for the purpose of returning them to China, they having been 
refused permission to enter the United States after full opportunity to 
be heard and show their right, if any, on the ground they are ahen 
Chinese persons, not belonging to any class having the right to enter, 
claim that they are illegally held and detained. 

The circumstances are somewhat peculiar, and R. M. Moore, an 
attorney at law, swears out thèse writs in behalf of thèse persons, 
alleging that their détention is unlawful, in that when apprehended 
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they had already entered the United States, and were found therein, 
and were not seeking admission, and that, conceding that they were 
then unlawfully in the United States and had no right to remain there- 
in, the Chinese inspecter in charge, H. R. Sisson, had no jurisdic- 
tion or power to hold them in custody and déport them or return them 
to China or pass on their cases ; that they were found in the United 
States and in no sensé hâve appHed for admission into the United 
States; that they are not seeking to enter, but to remain unmolest- 
ed ; that for thèse reasons they are entitled to a hearing on the ques- 
tion of their right to be and remain in the United States before a 
United States commissioner or judge in the regular way with the 
usual right of appeal in such cases. On the return of the writs, the 
said persons by their attorney applied for the taking of more testi- 
mony so as to fully présent the facts. The cases were therefore 
sent back to the inspecter by order of the court, and ample opportu- 
nity given to présent the cases fully. The matters are now submitted 
on the returns and such additional testimony. 

The facts are not intricate. The government officers, having such 
matters in charge, learned that thèse eight persons were on a train 
approaching the United States, and it was supposed or assumed that 
their purpose was to illegally enter the United States. Inspectors 
West and Landis, March 20, 1908, were in the train running from 
Montréal to Locolle, a small town in Canada near the border, and 
which train carried thèse persons. At Locolle the eight Chinese per- 
sons got ofï the train, as did West and Landis. Soon thereafter two 
teams with carriages and drivers came and took thèse Chinese per- 
sons and went off in the direction of the border between Canada and 
the United States in the vicinity of Rouse's Point, which is a village 
in New York about one mile from , the line. Inspectors Dunton and 
Yale had proceeded to the border from Rouse's Point in anticipa- 
tion of the arrivai of thèse Chinese persons and of their attempt or 
purpose to enter the United States in an irregular way and, as was 
believed, unlawfully. 

When near the line, the teams referred to halted, and the Chinese 
alighted and moved towards the border. The inspectors, or some of 
tfiem, kept them in sight, and, as the Chinese crossed the border, 
passing from the highway to the railroad track, and thence along it 
as they crossed, they were closely followed by Inspectors West and 
Landis, who had been joined by Inspectors Yale and Dunton, who 
had been waiting at a farm house on the Canada side. AU thèse of- 
ficers were there for the purpose of preventing the illégal entrance 
of thèse persons into the United States, for the purpose of appre- 
hending them if they did enter, and sending them back to China if 
on due examination found not entitled to enter. The purpose was 
to prevent their "entrance" into the United States, within the intent 
and meaning of the Chinese exclusion acts. Nothing was said to 
them as they crossed the border into the United States, nor until 
they had proceeded something like a fourth of a mile along the track 
after crossing the border. Then Inspecter Dunton gave them to 
understand they would hâve to go along with the inspectors. From 
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that point into Rouse's Point, the nearest railroad station for taking 
the train to Malone, the nearest port of entry, thèse petitioners were 
accompanied by Inspectors West, Dunton, and Landis, who took 
possession of and carried most of their baggage. Thèse inspectors 
were acting under the orders of their superior. I sustain the objec- 
tion to the statements that the inspectors "took charge of them" as 
a conclusion. Their purpose in being there, and what was said and 
done, are acts which speak for themselves. It is évident the officers 
took them actually into their custody and under their control for the 
purpose of preventing their actual and completed entry into the Unit- 
ed States as "entry" or "entrance" should be construed ; that is, to pre- 
vent their going at large or becoming domiciled in the United States. 
It is évident the purpose was to take them from the place where they 
crossed the border by ail necessary force, to Malone, the designated 
point for the admission of Chinese persons into the United States, 
for due investigation of the facts bearing on their right to enter into the 
United States. I sustain the objection to the testimony of the officer 
as to what he would hâve done if thèse persons had attempted to get 
away. 

From Rouse's Point thèse eight persons were taken direct and im- 
mediately to the Malone Détention House, and before the inspecter 
in charge, where each was given fuU opportunity to make such vol- 
untary statements as he might désire to make relative to his right to 
enter the United States and duly informed that he might produce any 
évidence that he had, or might be able to produce, touching his 
right to enter the United States, each having indicated his désire to 
enter, and as to his right to counsel and to be heard. In short, the 
authority and powers of the inspecter, the purpose of the proceed- 
ings, and the rights of thèse persons were fuUy explained to them, 
severally, and each remained mute. Each refused to answer ail ques- 
tions touching his right to enter the United States, or to furnish the 
name of any witness or witnesses by whom he might be able to prove 
such right. Neither of them produced any paper or writing or évi- 
dence of any kind showing, or tending to show, a right on his part or 
on the part of either of said persons to enter or to be in the United 
States or claimed to hâve any such document. Landis, Dunton, and 
West were sworn on the hearing before Inspecter Sisson as to the 
identity, etc., of said persons with those who came across the border 
and were apprehended as aforesaid, and as to the transaction and the 
circumstances of their appréhension. Inspecter Sisson then closed the 
cases, each being a separate proceeding and had as such, and decided 
that each of said persons was an alien Chinese person not entitled te en- 
ter the United States, and gave to each a notice, form 429, "Notice to 
rejected Chinese appHcant," and each of such persons was informed 
of its nature and effect, and was also informed of his right to appeal 
from such décision te the Secretary of the Department of Commerce 
and Labor. Instead of taking appeals, thèse persons, by their attor- 
ney, swore out thèse several writs. 

It is perfectly évident that each of thèse eight persons seught to 
enter the United States. It is évident that their purpose to enter was 
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disGOvèrêd by the U'nited States, and that it vvas on tbe ground, by its 
proper officéfs, to prevent their illégal entry. Their purpose was not 
fully developed until they had actually crossed the border, as they sent 
no ttiessenger or notice in advanee announcing their désire to enter; 
but that' they did désire to enter is plain. Sô soon as they had entered 
on United States territory and showed their purpose to remain, thèse 
inspectofs took possession of a part of their baggage, mingled with and 
accompanied them, and gave them to understand they were subject to. 
their directions. When such Chinese persons undertook to follow 
the railroad at a point where it branched away from Rouse's Point, 
the officers told them to come with them, and they did. In short, from 
the môrnent when they crossed the border, they were in the actual, 
though not formai, , custody of thé inspectors. . Ail the proceedings 
fromithe moment thèse persons crossed the border, and even before, 
to the tirtie Inspector Sisson made his décision, were takçn and had for 
the purJDOse of preventing the illega] or unlawful entry of thèse persons 
into the ÏUnited States, and for thé purpose ofdetermining their right 
to enter, if any, in, the légal and formai mode prescribed.by the laws of 
the United States and the rules of the Department, which hâve the 
force andefect of law when not inconsistent with it, or, with the Con- 
stitution, or treaty with China. They were actually found.in the very 
act of entering, and, so soon as it was fully developed that such was 
their purpose, they were yirtually taken in charge. It.cannot logically 
be said that th.çy; are Chinese persons found unlawfully in the United 
States, whose déportation is sought. , IvOgically, they are Chinese per- 
sons seekingto, enter the United States, and who hâve shown no right 
to enter, altnpugh given ample opportunity s6 to do. 

Jurisdiction to prevent unlawful entry into the United States is 
vested in thèse inspectors, representing the Department of Commerce 
and Uabor., Jurisdiction to déport alien Chinese persons "found un- 
lawfully in the United States" and held to bé illegally therein is 
vested in United States cprnmissioners and the District Court. Thèse 
petitioners weré rîôt "founâ" unlawfully in the Uiiited States, but 
were found béfore they reached the border line and àt the border line, 
and the proceedings to prevent their entrance into the United States, 
if found notientitled to enfer, were instituted and prosecuted diligent- 
ly from the môinent it became certain they intended to enter. They 
were not "pérmitted tô enter," or allowed to enter, within the meaning 
and intent of t'he law. "Enter" means more than the mère act of 
Crossing the border line. ThoSe who seek to enter in the sensé of the 
law, and those the policy of the law seeks to prevent from entering,' 
are those who corne to stay permanently, or for a period of time, or 
to go at large and at will within the United States. Thèse persons, 
Oh entering, were at once surroundêd by officers, silently taken in 
charge, in effect arrested, and from that time efïectually deprived of 
their liberty and prevented from going at large within the United 
States. They had no more actually entered the United States than 
has a Chinese person who escapes from a détention house while await- 
ing a détermination of his right to enter, and were no more "found 
unlawfully in the United States" within the true intent and meaning 
of the Chinese exclusion' acts than Would be a Chinese person, who, 
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on being actually arrested and physically seized on the exact boundary 
line, should escape and succeed in running the distance of a mile into 
the United States and concealing himself for a day or week before 
being rearrested. Literally, such a person would be found unlawfully 
in the United States, but not in the sensé of the statute, and, I appre- 
hend, no one would seriously contend the inspector had lost jurisdic- 
tion of the case. No such narrow construction is to be put upon the 
acts of Congress and the rules and régulations of the Department of 
Commerce and Labor. 

Section 12 of the act of Julv 5, 1884 (chapter 320, 23 Stat. 117 [U. 
S. Comp. St. 1901, p. 1310]), provides that: 

"N.o Chinese person shall be permltted to, enter the United States by land 
witliout producing to the proper ofBeer of custoins the certificate in this act 
required of Ciimese persous seeklng to land from a vessel." 

Also: 

"And any Chhiese person found unlawfully withln the United States shall 
he caused to be reinoved therefrom to the eountry from Avhence he came," etc. 

Bv the same section, and also in section 13 of the act of September 
13, issS (chapter 1015, 25 Stat. 470 [U. S. Comp. St. 1901, p. 1317]), 
it is provided (section 13) "that any Chinese person or person of 
Chinese descent found unlawfully in the United States" may be ar- 
rested on a warrant issued "by any justice, judge, or commissioner 
of any United States court," etc. See, also, Act May 5, 1893, c. 60, 
§ 4, 27 Stat. 25 (U. S. Comp. St. 1901, p. 1320), as to Chinese per- 
sons convicted and adjudged under any of said laws "to be not unlaw- 
fully entitled to be or remain in the United States," and their removal. 
Section 32 of the act of March 3, 1903 (chapter 1012, 33 Stat. 1331), 
provides for rules as to the entry and inspection of aliens along the 
borders of Canada and Mexico; Act Feb. 14, 1903, c. 552, § 7, 32 
Stat. 838 (U. S. Comp. St. Supp. 1907, p. 90), transfers jurisdiction 
as to the exclusion of Chinese and others to the Department of Com- 
merce and Labor, and then we hâve rules which it is unnecessary to 
recite or refer to. Rule 4, approved July 27, 1903, provides that: 

"No Chinese person other than a Chinese diplomatie or consular ofBcer and 
attendants, shall be perniitted to enter the United States except at the ports 
of * * * Malone, N. ï." 

Rule 3 provides : 

"Only those Chinese persons who are expressly declared by the laws and 
treaty relating to the exclusion of Chinese to be admissible shall be allowed 
to enter the United States, and tliose only upon compliance with the requlre- 
ments of said laws and treaty and of régulations issued thereunder." 

Having in view the law, the treaty, the rules, the duty of the in- 
spectors, the fact that thèse Chinese were seeking to cross into the 
United States along a railroad track at a point remote from the desig- 
nated port of entry, and the purpose of thèse ofïîcers in being at such 
point, and what occurred, it is impossible to hold that gither of thèse 
eight Chinese persons was "found unlawfully in the United States." 
It was a proceeding on the part of the proper and duly authorized offi- 
ciais of the Executive Department of the United States to exclude 
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thèse Chinese persons from entry; to prevent their entrance into the 
United States, their going at large, or becoming domiciled therein. 
The same question, in effect, was raised in Nishimura Ekiu v. United 
States, 143 _U. S. 651, 661, 12 Sup. Ct. 336, 339, 35 L. Ed. 1146, 
where Nishimura, pending the détermination of her right to enter 
the United States, was taken from the vessel and landed on United 
States soil and confined in a mission house. On this point the court 
said: 

"Putting her in the mission house, as a more suitable place than the 
steamship, pending the décision of the question of her right to land, and Iceep- 
Ing her there, by agreement betvveen her attorney and the attorney for the 
United States, nntil iinal judgment upon the writ of habeas corpus, left her 
in the same position, so fat as regarded her right to land in the United States, 
as if she never had been removed from the steamship." 

In the Japanese Immigrant Case, 189 U. S. 86, 87, 99, 23 Sup. Ct. 
611, 613, 614, 47 L. Ed. 721, the petitioner actually landed and had 
been at large four days when she was. apprehended by the immigrant 
inspecter by order of the Secretary of the Treasury and ordered sent 
out of the country as a person not erititled to enter, and who had "sur- 
reptitiously, clandestinely, unlawfully and without any authority corne 
into the United States." On habeas corpus, the Suprême Court, affirm- 
ing the lower court in dismissing the writ, said : 

"It is not within the province of the judiciary to order that foreigners who 
hâve never been naturalized, nor acqnired any domicile or résidence within 
the United States, nor even been admitted into the country pursuant to law, 
shall be permitted to enter, in opposition to the constitutional and lawful 
measures of the Législature and executive branches of the national govern- 
ment. As to sueh persons the décisions of executive or administrative of- 
iicers, acting within powers expressly conferred by Congress, are due process 
of law. * * * Now, it has been settled that the power to exclude or ex- 
pel aliens belonged to tlie political department of .the governmeht, and that the 
order of an executive ofïicer, invested with the power to détermine finaily 
the facts upon which an alien's right to enter this country, or remain in it, 
depended, was 'due process of law, and no other tribunal, unless expressly 
authorized by law to do so, was at liberty to re-examine the évidence on whieh 
he acted, or to eontrovert its sufficiency.' Fong yue Ting v. United States. 
149 U. S. 698, 713, 13 Sup. Ct. 1016, 37 L. TM. 90ô ; Nishimura Ekiu v. United 
States, 142 U. S. 651, 650, 12 Sup. Ct. 336, 35 L. Ed. 1146 ; Lem Moon Sing v. 
United States, 158 U. S. 538, 547, 15 Sup. Ct. 967, 39 L. Ed. 1082. * * • 
Therefore it is not compétent for the Secretary of the Treasury or any ex- 
ecutive ofHcer, at any time within the year limited by tlie statute, arbitrarily 
to cause an alien, who has entered the country, and has become subject in ail 
respects to its Jurisdiction, and a part of its population, although alleged to 
be illegally hère, to be taken into custody and d.eported without glving him 
ail opportunity to be heard upon the questions involving his right to be and 
remain in the United States. No such arbitrary power can exist where the 
principles involved in due process of law are recognized." 

In United States v. Ju Toy, 198 U. S., at page 263, 25 Sup. Ct., at 
page 646, 49 L. Ed. 1040, the court said: 

"The petitioner, although physically within our boundaries. is to be regarded 
as If he had been stopped at the limlt of our jurisdiction and kept there while 
his right to enter was under debate." 

I think it clear that "found unlawfully in the United States" refers 
to those Chinese persons who hâve entered the United States, gone at 
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large, mixed with and become a part of our population, and not to 
those who, arriving at the border, and suspected of having an intention 
to enter unlawfully, are foUowed by the officers having authority to ex- 
clude them and actually taken into custody and immediately conducted 
to the nearest port of entry for investigation of their right to enter, 
so soon as it is developed that it is their purpose to enter unlawfully 
and go at large in défiance of law. Entertaining, as I do, thèse views, 
and not stopping to discuss the proposition that in no event can a 
v^rit properly issue in such a case as this until the remedy by appeal 
to the Department of Commerce and Labor has been exhausted, vvhich 
I think true (United States v Sing Tuck, 194 U. S. 161? 168, 24 Sup. 
Ct. 621, 48 L. Ed. 917), I hold that Inspector Sisson had jurisdiction ; 
that full opportunity was given each of the petitioners to présent his 
case and show his right, if any, to enter the United States ; and that 
his order %vas lawful and proper. 

The writs are dismissed, and the persons remanded. 



In re KANB. 
(District Court, N. D. 2sew Yorli:. May 22, 1»08.) 

1. DeSCENT and DiSTHIBDTION — INKEBITANCE FEOM MiNOB ClIILII. 

Where a banlvrupt's flve children were the sole owners iu fee as tenants 
In comnion of certain real projjerty and macliinery, etc., conuected witii 
a mill thereon, on the death of one of such children leaving the bankrupt 
surviving hlm, 2% months prior to the bankniptcy, the banl^rupt becanie 
the owner and seised and possessed in fee of an undivided one-fifth of 
the real estate by opération of law, and to one-fifth of the Personal 
property subject to administration In due course and to the riglits of 
the creditors, if any, of such deceased chiid. 

2. Bankbuptcy— Pbopebty Acqtjibed bt Trustée. 

Where 2i/è months prior to bankrupcty the banlirupt Inherited from 
his ehild an undivided one-flfth of certain real and personal property, 
such interest passed to and vested in the bankupt's trustée as of the date 
of the adjudication, subject to administration of the personal estate and 
the rights of creditors of the deceased child, If any. 

3. Same— Possession. 

Where a bankrupt prior to bankruptcy inherited real and personal 
property from a deceased child, the child's adnilnlstrators, while entitlert 
to possession of the personal estate pendlng administration, had no rlgliC 
or interest in the real estate for any purpose. 

4. Same— DisBURSEMENT or Funds— Summaby Pbocebdings—Reco^'eby— Par- 

ties. 

A bankrupt's flve children were the sole owners of certain real and 
pei'soual property, constituting a mill insured for $47,200. Two and oni- 
half months prior to bankruptcy one of the children died, leaving tlie 
bankrupt as his sole heir entitled to an undivided one-flfth of the rea Uy 
and one-flfth of the Personal estate subject to administration. ïwo 
months after the appolntment of a trustée for the bankrupt tlie proper- 
ty was substantially destroyed by flre, and $40,000.35 was reeovered 
from the insurance companies, which was pald to défendant bank. Tiii' 
bankrupt being Indebted to the bank in the sum of $10,000 on a note 
secured by an indorsement and by certain collatéral, the bank iwid such 
amount out of the proceeds of the insurance to itself, by an aHreenieiir 
with the parties in interest other than the bankrupfs trustée, who «m s 
Dot consulted, and transferred to them the note and collatéral. The foui' 
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■ ehikiren wlio executed the agreéraent witli the bauk to irr.îisfer to it 
the $19,0(X) liad an iiiterest In the fund equal to tlmt sum at the ti]ne oi: 
tbe transfer. Xlie bauk thereafter permitted tlie balance of the fund 
tQ be cheeked out on tbe joint checks of tbe four surviving cblldreu and 
the admlnistrators of the deceased child, with knowledge that a portion 
of such fund belonged to the bankrupt's trustée. HeW, that a summary 
application by such trustée to compel the banlc to pay over tbe reninin- 
ing $G,4'ï'4.4r) was not luaiutainable against tbe bauk alone; tlie otlicr iiar- 
cies who participated in the withdràwal of sucli fund to tbe prpjudiie oi: 
tbe baukrujit's trustée being necessary parties. 

5. Same— Trustée— Neglect of Duty. 

^^'here a banlîrupt's trustée permitted money in wbieli tbe banlvru.pt 
•was intere«ted to be paid out and dissipated by a bauk and certain jolut 
owners without objection, wben he could bave ascertained tbe exist- 
ence of the fund and prevented such paynients, he was guilty of négligence 
or misconduct. 

In Bankruptcy. Review of order of Référée Edwin A. King dis- 
missing this proceeding, which seeks a summary order directing the 
National State Bank of Troy, N. Y., to pay over to Henry A. Conway, 
as trustée of the estate in bankruptcy of the above-named bankrupt, 
Pierce D. Kane, the sum of $0,895.65, and which sum the said trustée 
allèges belongs to such estate and is in the hands of the said bank, or 
that, in the eve of the law, such sum is in its possession. 

See 131 Fed. 386. 

Thomas S. Fagan (H. D. Bailey, of counsel), for trustée. 

Henry J. Speck (George B. Wellington, of counsel), for the bank. 

RAY, District Judge. Pierce D. Kane, on his own pétition, was 
duly adjudged a bankrupt July 6, 1899, and the first meeting of cred- 
itors was tield July 26, 1899, of which the National State Bank of 
Troy, N. Y., had notice. On, the same day Henry A. Conway was 
duly chosen and appointed trustée of- the bankrupt estate. He at once 
duly qualified and became vested with the title of the bankrupt in ail 
his real and personal estate, etc., as of the 6th day of Julv, 1899. 
Bankr. Act July 1, 1898, c. 541; § 70, 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3451). This, of course, the bank knew. 

Pierce D. Kane had five children, of Avhom J. Francis Kane was one. 
1. Francis Kane, an infant 14 years of âge, died intestate on the IGth 
i'ia\- of April, 1899, leaving his said father, Pierce D. Kane, the above- 
:îamed bankrupt, his sole and only heir at law. The five children of 
;-aid Pierce D. Kane were the sole owners in fee as tenants in com- 
rnon of a certain property, known as the "Mill Property," consjsting 
of real estate and personal property, machinery, etc., connected there- 
with, and on the death of said J. Francis Kane, April 16, 1899, and 
about 2^/^ months prior to the bankruptcy, said Pierce D. Kane, now 
bankrupt, became the owner and seised and possessed in fee of the 
one undivided one-fifth part of said real estate by opération of law, 
and also the owner of the one undivided one-fifth, part of the said 
personal property, subject, of course, to administration in due course 
and the rights of the creditors of J. Francis Kane, if any. This is the 
property and thèse the property rights that passed to and vested in 
the trustée in bankruptcy on or as of the 6th day of July, 1899. The 
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Personal estate was, of course, subject to administration in due course 
and to the rights of the creditors of J. Francis Kane, if any, as the 
trustée toolf same in the same plight and condition it was in when. 
bankruptcy intervened. No administrator of the estate of said J. 
Francis Kane was appointed until December, 189!), when James H. 
Kane, a brother of said J. Francis Kane, and said Pierce D. Kane, then 
bankrupt, were duly appointed the administrators of the estate, goods, 
chattels, and crédits of said J. Francis Kane, and in the propcr Sur- 
rogate's Court having full jurisdiction of that question it lias been 
duly adjudged that said J. Francis Kane owed no debts. Title to the 
Personal property was therefore in thèse administrators for the pur- 
pose of paying funeral expenses and expenses of administration. Sub- 
ject thereto, as stated, title to the personal property was in the trustée 
in bankruptcy from and after July 6, 1899. We therefore hâve the 
bankrupt, in the capacity of administrator, administering upon an 
estate which had passed to and vested in the trustée in bankruptcy 
subject to administration. The administrators were, of course, enti- 
tled to the possession of such personal estate pending administration; 
but they had no right or interest in the real estate for any purpose. 

At the time of the adjudication there were outstanding 21 policies 
of insurance on said "Mill Property," insuring the owners thereof, 
named in said policies, viz., James H. Kane, Kicholas T. Kane, Pierce 
D. Kane, Jr. (not the bankrupt), J. Francis Kane, and Elizabeth Kane, 
said children of Pierce D. Kane. Thirteen of thèse were written and 
delivered prior to the death of J. Francis Kane, and three thereafter 
prior to July 6, 1899, and five (rewritten evidently) thereafter. Ail were 
written under the direction of the same agent, who reprcsented the 
varions companies. The insurance was carricd in the name of J. 
Francis Kane after his death, and after the title to the one-fifth had 
passed to Pierce D. Kane, and even after the title had passed from him 
to the trustée in bankruptcy, Henry A. Conway. It is évident that 
this trustée was négligent and unfit for the place, as he efïected no 
insurance, and did not even take the pains to ascertain whether or not 
the property was insured. Under the 21 policies the real estate was 
insured for $19,500, and the fixed and movable machinery and other 
Personal property for $24,500, and the stock in process of manufac- 
ture for $3,200; total, $47,200. Tlie trustée had no knowledge of this 
insurance until after a fire which substantiallv destroyed the prop- 
erty, and which occurred on the 18th day of September, 1899, about 
two months after his appointment. Proofs of loss were made by 
James H. Kane and presented, and the loss was adjudicated at $16,- 
597.56 damage to the real estate and buildings, and $23, 102.79 damage 
to fîxed machinery, etc. ; total, $10,000.35. Each policy contained a 
clause reading: 

"Wlierever in tins policy tlie word 'insured' oecurs, it sliall be lield to in- 
«lude the légal reiireseiitative ot the insured." 

The proof of loss against the German Fire Insurance Company, 
one of the insuring companies, and which is a sample of ail, states: 

"Personall.v appeared James H. Kane, for hiiusolf, N. T. Kane, P. D. Kane, 
Jr., Elizabeth Kane and as administrator of lîst. of Francis Kane, dec'd, who, 
being duly sworn, déposes and each for himself says that the foUowing state- 
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ment and the papers thereln referred to and slgned witli his own liand con- 
talns a partlcular, just, and true acconnt of their loss," etc. 

After the fire the National State Bank of Troy, N. Y,, made claims 
on the property and insurance money which seem to hâve been debts 
owing the bank by Pierce D. Kane, the bankrupt, with Mrs. Nicholas 
T. Kane as indorser ; for the attorney for the trustée called James H. 
Kane as a witness, and he testified : 

"They were debts of my father. Mrs. Nieliolas T. Kane was au Indorser for 
my father, and tbese were debts of his." 

The bank, by arrangement with the other owners of the property 
and the administrators, ignoring- the trustée in bankruptcy in the 
transaction, secured the indorsement over to itself of ail the checks 
and drafts given by the several insurance companies, amounting to 
$40,000, and took possession thereof. The bank had no claim against 
Pierce D. Kane which had ripened into a lien on the share or interest 
in the estate of J. Francis Kane which fell to him. If it had any claim 
or claims against Pierce D. Kane, it or they are provable in bankrupt- 
cy. It seems that the bank held certain securities which belonged to 
Mrs. Nicholas T. Kane, the indorser of the notes of Pierce D. Kane. 
Soon after, or about the time the bank obtained possession of the in- 
surance money, it made an agreement with James H. Kane, Nicholas 
T. Kane, Pierce D. Kane, Jr., and Elizabeth Kane, by which it was 
to take, and under which it did take, $19,000 of this money as its own 
in satisfaction of its claims against Pierce D. Kane, bankrupt, and 
Mrs. Kane, the indorser, and made an assignment thereof and of the 
collatéral to them. Five thousand dollars was checked out or taken 
eut to pa}' a mortgage on the insured property; but in doing this the 
trustée in bankruptcy had no part, nor was he consulted or invited 
into the transaction. He was either stnpid, dishonest, or a silent party 
in the transaction. He dénies ail knowledge and participation. On 
getting the checks or drafts into its possession, and having made col- 
lection thereof, the bank, when the collections amounted to $25,474.- 
45, and on the banking day of January 24, 1900, of its own motion 
placed this sum in a deposit account subject to joint check in the 
names of James H. Kane, Nicholas T. Kane, Pierce D. Kane, Jr., 
Elizabeth Kane, and the administrators of J. Francis Kane, crediting 
the account that sum, but simultaneously debited the account $19,000, 
without check, leaving $6,474.45 to the joint crédit of such persons, 
and gave no notice to the trustée, although it then knew of the bank- 
ruptcy proceedings and of the rights of the trustée in the fund. This 
is made plain by the évidence of Henry J. Speck, then attorney for 
the bank in this very transaction. As the drafts or checks came in 
from the insurance companies thereafter, the amount of same, after 
they were indorsed by such persons and the bank, to whom they were 
made payable, was placed to their crédit in such account. It was ail 
«hecked out subsequently on the joint checks of thèse persons; but 
who had the money, to whom the checks were payable, etc., does not 
appear. One thing is certain. The trustée in bankruptcy got none of 
it, and he made no effort to obtain any of it, until cited to an account 
in 1903 before the référée in bankruptcy. He then or soon thereafter 
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cited the administrators to an accounting for this tnoney; but on the 
showing made, not before me, or appearing in this proceeding, the 
surrogate held that, as ail this money was derived from insurance on 
real estate, he had no jurisdiction to call the administrators to an ac- 
count therefor; and this notwithstanding the facts that the policies 
were payable to the légal représentatives of such of the insured as 
were dead, that they applied for it with the others as administrators of 
j. Francis Kane, obtained it as sucli, and checked it from the bank as 
such administrators. This ruling was cordially acquiesced in by this 
trustée, who then or soon thereafter commenced this summary pro- 
ceeding against the bank. 

It is clear that the four persons, who executed at some time the 
written agreement with the bank to transfer to it the $19,000, had that 
interest in the fund and had a perfect right to transfer it to the bank 
in exchange for the claim and collatéral it held against the bankrupt 
and his indorser. As to the balance of the fund it seems clear that it 
"vas perfectly proper to pay the mortgage, which was a lien on the 
real estate. When I speak of realty or real estate, I refer to buildings 
and fixed machinery, etc., which were insured. The settlement of the 
loss, while it spécifies the loss on building, and also that on fixed ma- 
chinery and other machinery, does not separate the fixed machinery 
from the other. Hence it is not known how much the loss on personal 
property was, and no pains bas been taken to show that. Under the 
évidence, in many respects there being a dispute as to material facts, 
but assuming everything in favor of the trustée, or petitioner hère, I 
do not see how this summary proceeding against the bank alone can 
be sustained. The bank was an interloper in getting possession, and 
succeeded in so doing by misrepresentation ; and it succeeded in get- 
ting its pay eut of the fund, but not from the share of the bankrupt. 
It assumed to put the balance to the crédit of the persons named_, 
ignoring the rights of the trustée ; but still it did not appropnate 
any part of it to its own use, or hold it or claim it as its own. The 
bank allowed and aided the administrators and James H. Kane, Nich- 
olas T. Kane, Pierce D. Kane, Jr., and Elizabeth Kane, to whom, 
with the bank, the checks or drafts of the insurance companies were 
made payable, to draw out the money, ignoring the trustée, who real- 
ly owned a one-fifth interest. But that interest was sent to the bank 
as payable to the administrators. It may be that the bank is liable 
with the others in a plenary action for taking an active part in dis- 
sipating this fund. It may be it had a duty to perform to the trustée 
under ail the circumstances, and that it is liable for a breach of that 
duty; that it was a trustée, etc. But, if so, that question must be 
determined in a suit brought for the purpose. This proceeding is bot 
the appropriate one. I do not understand that a summary applica- 
tion of this description can be maintained to enforce the liability of a 
party for damages or to enforce a trust arising by opération of law. 
It goes upon the theory that the party proceeded again.st bas property 
or money in his possession — or in the eye of the law bas it — which it 
is his duty to pay over, but will not. 

The bank put in three différent answers, finally changing its atti- 
tude completely, and on the trial before the référée changed again; 
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but, after ail, the facts are what should détermine, and must déter- 
mine, the action of the court. As to the $19,000, the only part of the 
fund which the bank retained or had when this. proceeding was in- 
stituted, in August, 1903, the bank sets up an adverse claim of abso- 
lute ownership, which arose in Deceniber, 1899, or January, 1900, 
after the adjudication in bankruptcy, and after the appointment of 
the trustée;, but on the évidence this money came to it from a fund 
four-fifths of which actually belonged to the parties delivering it 
over tb the bank, or consenting that it take it. One-fifth or more 
remained on deposit in the bank. It was agreed that the $19,000 taken 
by the bank was to come out of the share of such four parties. It is 
presumed that it did. If, after that, the bank allowed those four per- 
sons to participate with the administrators in drawing it out, it may 
be presumed it supposed it would go to the party entitled. It stood in 
their names in the bank, and they only could properly check it eut. 
If the bank was guilty of any actionable wrong or négligence in al- 
lowing that money, and what came in and went into the account there- 
after, tO; be dravvn out and dissipated, if it was, there must be a 
proper plenary action or proceeding, with ail the actors made parties, 
in which the rights and liabilities of ail can be determined. The In- 
surance companies sent the drafts or checks payable to the order of 
the insured who were living and to the administrators of the one who 
was dead. It may be, and is, a question whether the bank could law- 
fully do otherwise than pay the proceeds over to the payées of such 
drafts and checks. Was there collusion, and an executed scheme and 
conspiracy, to which the bank was a party, to divert this money from 
the trustée in bankruptcy and prevent his obtaining it? There is much 
évidence pointing in that direction. But, assume such to be the fact; 
is the remedy by such a summary proceeding as this? I think not. 

This court does not agrée with the référée in some of his fîndings 
of fact; but it would be futile for me to make new findings, as the 
Circuit Court of Appeals makes its own and proceeds accordingly. 
So the référée has failed to find, or présent in proper findings, many 
facts which would be very pertinent in some forms of action. Tak- 
ing the view of the law he did, and in which this court concurs, it was 
unnecessary to pass on many important questions- of fact and law; 
and this court haspurposely refrained from so doing, or from form- 
ing any opinion, as the matter may be before it in a différent form, 
when their proper décision may become very important. The trustée 
made demand for the share of this money belonging to the estate in 
bankruptcy, but not until the bank had paid over. ail of it except the 
$19,000. No part of this money received from . the insurance com- 
panies eyer came intp the actual possession of the trustée. The in- 
surance companies sent ail the money to other parties. Those parties 
took it and disposed of.it. Can this court, in this summary proceed- 
ing against the bank alone, détermine that it was not properly dis- 
posed of so-far as the bank is concerned, and hold it liable if it finds 
it was not? 

Elizabeth Mahoney now, formerly Elizabeth Kane, and James H. 
Kane, the administratorof J. Francis Kane, were sworn. It does not 
appear that Kane was asked in particular what was done with ail the 
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money. It does appear that some af it was used to pay tlie funeral 
expansés of Pierce D. Kane, who died, and those of his wife and of 
J. Francis Kane. The checks upon which it was drawn from the bank 
hâve disappeared. A part of this money, that derived from the in- 
surance in the real estate, in equity and in law belonged to the trustée. 
Can it be that James H. Kane, who drew it from the bank, and those 
who knowingly participated in its dissipation, are not accountable 
and liable for it in a proper suit or proceeding against them? I am 
not now called upon to décide whether or not thèse participants in the 
dissipation of this money can be brought into this proceeding, and 
held Hable, and directed to pay over the money. I am clear that the 
proceeding cannot be maintained against the bank alone. I am not 
intimating it is not liable, with others, in a proper action or proceed- 
ing, to account for thèse moneys and make the estate in bankruptcy 
good. The proposition of the {jank that no one is liable or account- 
able to the trustée in bankruptcy therefor is, in my judgment, entirely 
unfounded. The insurance covered the vaUiable interest of the bank- 
rupt. It was paid on the claim and demand of the administrator of 
the former owner, to whose title and interest the bankrupt and his 
trustée succeeded, to such administrator. It did not thereby become 
his money, or no one's money. It was and remained the property 
of the bankrupt estate. That the trustée bas been négligent in the 
matter and is accountable to the creditors is beyond ail question. In- 
stead of proceeding to care for the estate of the bankrupt, protect and 
préserve and reduce it to money, by inattention and négligence, seem- 
ingly, he has allowed it to be dissipated. It may be that the Circuit 
Court of Appeals can find a way to hold this bank alone liable in this 
proceeding; but I cannot. That this trustée has a cause of action, 
and a remedy by action or by summary proceedings, against some one, 
is very plain. Is it the bank, or the person or persons who took the 
money from the bank and failed to turn it over to the trustée? Could 
the bank hâve refused to pay it over to the persons to whom the checks 
or draf ts of the insurance companies were payable ? But, as it had the 
possession of the money and knew of the rights and interests of the 
trustée, if it aided and abetted the administrator, or the administrator 
and others, to misapply or waste it, or withhold it from the trustée, 
for such wrong it is, of course, Hable. But is this a proper proceed- 
ing in which to détermine such a question? 

However, it seems to me that, if so advised, the trustée should be 
permitted to bring in the other parties and proceed against ail in this 
summary way; that when this is done, if donc, the référée should 
pass upon the merits. The title to real estate and fixed machinery 
vested in the trustée directly. The insurance money took its place. 
It was property of the estate. It was in the custody and subject to 
the jurisdiction of this court. I think it clear that, within Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, thèse persons 
held the one-fifth of this insurance money for the trustée in bankruptcy 
except that derived from insurance on purely personal property, 
and that this court has jurisdiction to compel its surrender on péti- 
tion and rule to show cause. In Mueller v. Nugent, supra, it is held 
that; 
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"The bankruptey court has jurisdictlon to compel the surrender of monej' 
or other assets of the bankrupt, or that of some one for him, on pétition and 
rule to show cause." 

By section 2 of the bankruptey act the court has power to bring in 
other parties and cause the estâtes of bankrupts to be coUected, re- 
duced to money, and distributed, and détermine controversies in rela- 
tion thereto. 

The order of the référée, dismissing the proceeding, is reversed, 
so that, in case the petitioner is so advised and elects so to do, he may 
amend and bring in ail other necessary parties. In case that is dont, 
the matter vvill be heard and decided on the mérita; but, iiî case the 
petitioner does not so elect, then the référée will make an ordei dis- 
missing the proceeding, without préjudice to other appropriate ac- 
tions or proceedings. 



THE ANNIE L. VANSOIVER. 

(District Court, E. D. Virginia. Aprll 22, 1908.) 

SiiippiNG— Injuby to Passengebs — Négligence in Handling Lines on 
Obowded Feeryboat. 

A steamer running as a ferryboat between Newport News and Sewell's 
Point, one of the landings for the Janiestown Exposition, on what was 
called its "worlîmen's trip" early in the morning, as usual on such trips 
carried its full complément of 500 passengers, who were so crowded that 
they were obliged to stand close together on both decks. Ijibelants, who 
were caipenters worldng at the Exposition, stood with many others on 
the bow end of the main deck. The Unes used to make fast tlie boat were 
coiled across such part of the declc On reaching the landing when the 
Unes were drawn out, libelants' feet were caught in the coils, and they 
were seriously Injured. They testifled that they did not see the ropes, 
owing to the crowd in which they were packed. Held, that those op- 
erating the vessel were cliargeable with négligence which rendered it 
liable for the injuries in permitting the passengers to crowd, without 
warning, withln tlie coils of the lines, or lu not so coiling or handling the 
Unes as to remove the danger ; that libelants under the circumstances 
were not guilty of contributory négligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 544, 
551.] 

In Admiralty, 

Thèse two libels, heard together by consent of parties, as they dépend up- 
on the same state of facts, are to recover for injuries received by the libel- 
ants on April 11, 1907, whlle passengers on the ferry steamer Annie Ij. Van- 
sciver plying on the waters of Hampton Roads between Ivy Avenue Fier, 
Newport News, Va., and Fine Beach, or Sewell's Point, Va., one of the land- 
ings for the Jamestown Exposition. The libelants are carpenters, and at 
the time of the accident lived on the Newport News side of the Roads, and 
were employed at the Jamestown Exposition, which necessitated their taking 
passage on the Vansciver to get to their work. On the morning in question 
they boarded the Vansciver at Ivy Avenue Fier about 7:30 to go to Pine 
Beach, en route to the Exposition grounds, that being the flrst regular morn- 
ing trip made by the vessel between the points named, and which was known 
as the "workmen's trip," and on which trips only passengers were trans- 
ported. The vessel on this morning carried the largest crowd, some 500, she 
bad ever taken across, and many passengers liad to stand on the main andi 
saloon decks and in the saloon, because there were not sutflcient seats for 
ail. Quite a numl)er, including the libelants, not being able to get seats, went 
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below on the main deck, wliich was also crowded, and one of tlie usual places 
for passengers to congregate, where they were allowed to smoke. Across 
this deck, forward of the gangway, the Unes used in making the steamer 
fast to the pier had been placed by the crew having charge of them so as 
to lie from port to starboard of the vessel in long colis, closely formed, wlth 
loops at each end, making a compact surface apparently, and which the libel- 
ants did not see or observe, nor was their attention called thereto by any 
one, and the crowd being so great that passengers could observe but llttle 
as to the condition of the deck. Thèse libelants continued to stand on this 
deck wlthout objection through the trlp across Hampton Eoads, and whlle 
so standing, just prlor to the steamer's approachlng the pier at Fine Beach, 
there belng no obstruction to prevent the passengers on the upper deck from 
crowdiug down the companlon way to the main deck, a large number of pas- 
sengers from the upper deck came down to the lower deck, so increaslng the 
crowd on the main deck as to flll the gangway space. TTpon the vessel's ar- 
rivlng at her destination, and attempting to make fast. In some manner the 
libelants, wlthout warnlng, were each suddenly caught and entangled in one 
of the ropes used in making fast to the pier, dragged to the side of the ves- 
sel, cutting off one of Saunders' feet, and breaklng one of the legs of Fernin, 
causing a serions and permanent injury thereto. 

George C. Cabell and Edward R. Baird, Jr., for libelants. 
W. H. Venable and Hughes & Little, for respondent. 

WADDILL, District Judge (after stating the facts as above). Many 
acts of négligence and want of proper care for the libelants as pas- 
sengers are charged against the respondents, and, likewise, the re- 
spondents aver that the libelants were négligent in many respects con- 
tributing to their own injury, and should not on that account recover; 
and on thèse issues thus joined between the parties considérable tes- 
timony, as well of passengers upon the vessel as of the libelants and 
officers and crew of the steamer, was taken orally before the court, 
in which there is much conflict, though on the crucial questions af- 
fecting the causes of the accident, as viewed by the court, there is 
but little différence. The cases turn upon whether the libelants 
were guilty of such contributory négligence in taking and remaining 
in the positions they did as passengers on the vessel as to disentitle 
them to recover for the injuries sustained by becoming entangled 
in the boat's lines used in making her fast at the point of destina- 
tion. Ordinarily it may be conceded that passengers who expose 
themselves to dangers incident to landing, while the officers and crew 
of the vessel are making the ship fast, such oificers themselves being 
in the exercise of proper care and caution, with a properly equipped 
steamer, would be disentitled to recover; but just vvhat the passenger 
should do, and where he should remain, while the ship is making fast 
must necessarily dépend upon the character of the vessel, and the 
number of passengers aboard. In this case the conditions were such, 
having regard to the large number of passengers carried on a vessel 
of the size of the Vansciver, her licensed capacity being 500 (though 
she had a permit of local inspectors, so far as the waters of Delaware 
River were concerned, to carry 380 additional), that at the time of the 
accident, she having about her licensed number of passengers, es- 
pecial care should hâve been exercised to avoid the very accident 
which occurred. This vessel was being used as a ferry steamer, 
over a route on which, by reason of the jamestown Exposition, there 
161 F.— 41 



642 ICI FEDERAL- KEPOKTER. 

was very heavy travel, and it was known to the officers that the vessel 
at this hour yvould be crowded to lier full capacity, and the respondent 
should, therefore, hâve provided commensurate safeguards against 
accidents such as occurred to the Ubelants. The Hbelant Saunders, 
who was making his third trip on this beat, thus described his conduct , 
on the occasion : 

"I came in on the express car, the last car, and, when I got to the pier, 
I noticed the upper âéck seemed to Jje crowded to its utmost. I noticed that 
they blocked the door of the saloon, and were standing against that, and had 
elosed the door, and no one could get in, and 1 went on the forward gang- 
plank, and as far as I could see pretty much every place was taken up by 
passengers, and there was a space right where the gangplank went ont, where 
no passengers were standing, and I went forward and crowded myself up 
rlght up against the passengers, and stlll left that open for the gangway, 
and stood with my back to the bow of the boat. 

"Q. Dld you observe the présence of ropes or other thlngs on that part of 
the deck where you were standing? 

"A, No, sir; I never saw any rope at ail. The passengers were crowded in 
the bow of the boat as thlck as they well could stand, and I backed up into 
the crowd In order to get away from the gangplank, and where I was stand- 
ing apparently was as clear as this floor, as far as I could see." 

He further testified that he had no knowledge of the existence of 
the rope, heard no warning on the part of any one to change his 
position, or to stand back, or get out of the way, and that he never 
saw any officer of the vessel on the deck where he was standing. "The 
first I knew I was caught in the rope. Where it came .from or any- 
thing I do not know. My leg was caught, and I was first dragged 
a little to the bow of the boat, and then carried to the hawsepipe, and 
I was dragged some little distance before I fell. The passengers were 
so thick that I could not fall until I got to the hawse hole. I was 
held up by the passengers they were so thick, and in that way I never 
saw the rope at ail until after the accident had occurred. As the rope 
tautened on me, it seemed to pull me to the side of the boat, and, 
when my leg went to the hawsepipe, I felt there was quite a rush of 
passengers, ând I never saw the rope at ail, and did not know there 
was a rope until I was caught in it." George W. Dean, mate of the 
Vansciver, and in charge of her navigation at the time of the accident, 
a witnesS examined by the Ubelants, in describing the circumstances 
of the landing, says : 

"I stopped the boat aS- soou as she was in position, and I got the other 
line out, and got the boat in position. The crowd commenced falling aft. 
It was a matter of impossibility to get from the pilot house down through 
the crowd, no matter what hurry you are in, until they can get away from 
the stalrway." 

. And the captain of the vessel, examined by the respondent, in an- 
swer to a question as tO what précautions had been taken prior to the 
accident to prevent passengers coniing down on the freight deck from 
the upper deck, and what he did as to keeping them ofï until the 
landing was made, answered : 

"We asked than not to do it, and keep clear of the gangboard, and not 
gc forward of the gangboard, and we wouM rather not hâve them go on that 
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"Q. Did you do anythlng to keep them ofC? 

"A. Tes, sir; we stand at the gangway and keep pushing, 200 or 300 of 
the crowd behind them pushing them down on you, and shoved you on the 
deck, and I put lines up, and they eut them, and untied them, and we did not 
do it. After that I stopped using the lines, and ordercd gâtes to be put up 
there, and put them up as soou as I got them, and they stopped them some 
little, but not much. They got over them after I put them up." 

With a vessel crowded as this was at the time of the accident, of 
which the respondent had full knowledge by reason of carrying the 
same crowd substantially daily, and the likeHhood of danger to pas- 
sengers, it should not escape liabihty for the failure to properly pro- 
vide for the holding back and détention of the crowd in a place of 
safety until the boat could be made fast; and there was no excuse 
for allowing this crowd to fill up the entire standing space of the 
boat on ail of her decks, and at the same time so stretch and 
place the lines upon and across the bow of the boat as to endanger 
the lives and limbs of passengers allowed to stand in the bow by 
tlieir becoming entangled in the lines when making the vessel fast. 
To place thèse lines, as was donc, across the bow of the boat, with 
loops in each end so the lines could be drawn to the side of the steamer 
on which the landing happened to be made, with the bow of the 
steamer fîlled with passengers, would almost inevitably resuit in causing 
just such an accident as took place hère. Knowing the size of the 
crowd to be handled, and the difficult landing to be made, at exposed 
points on Hampton Roads, common prudence required that thèse pas- 
sengers during the landing should hâve been locked eut of or entire- 
ly eut ofï from the place at which the lines were handled, and the 
gangboard thrown out ; and if this précaution was not taken, and, 
on the contrary, the whole bow of the boat from which the land- 
ing was to be made v/as filled with passengers, to further endanger 
them by spreading the lines athwartship, from port to starboard, in- 
stead of safely coiling the same on each side of the boat, was culpable 
négligence. That the respondent knew of the necessity for this pré- 
caution, so far as holding the passengers back until the boat was made 
fast, was manifest; and, besides, they had previously to this trip used 
ropes across the companion way from. the tipper to the lower decks, 
and had taken the same down with a view of substituting gâtes, and 
this occurrence took place between the removing of the ropes and 
the placing of the gâtes, and was almost inévitable with a crowd thus 
turned loose, and lines so plàced on the deck, and the vessel taxed to 
its utmost capacity. 

Libelants insist, further, that there was a defective snub line in 
use by the Vansciver at the time of the accident, and that she had 
neither a compétent nor sufficient complément of employés engaged 
in and about the landing of the steamer, taking into account the num- 
ber of passengers on board and the character of landing to be made, 
and, also, that she negligently entered the slip at too high a rate of 
speed. There is much force in thèse contentions, and considérable 
évidence to sustain the same ; and the court thinks it is highly probable 
that one, and aU qî them to some extent entered into the happening 
of the accident; but the real cause thereof, in the opinion of the courtj 
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was the failure of the respondent to properly provide for the control 
of the crowd such as was on board at the time of the landing, and the 
négligent placing of the Une across the bow of the vessel, in view of 
the fact that passengers were invited to occupy the same, and it was 
necessary for them to do so because of the large crowd carried. 

The court finds that the libelants were not guilty of any négligence, 
such as would disentitle them to recover, under the circumstances 
of this case, and the only question remaining is the ascertainment of the 
damages they are respectively entitled to. The libelant Saunders 
sustained the loss of one foot, which was amputated above the ankle, 
and Fernin a broken leg, the ends of the bone of which hâve not yet 
formed a union, owing to his physical condition, and may not do so 
for a long time to come. Both libelants were great sufferers, were 
long confined to the hospital, especially Fernin, who at the time of 
the trial was under the care of his physician, and each of them was 
able to stand only by the aid of crutches. They were both carpenters, 
and aged Saunders 55 and Fernin 34, and at the time of the accident 
were receiving high wages at the Exposition, namely, $4.50 per day, 
and had been receiving the same for some time, their usual compensa- 
tion being $2.50 to $3. 

The court believes, under ail the circumstances, that an award to 
Saunders of $4,000 and to Fernin of $3,500 should be made, and de- 
crees may be entered for the same, respectively. 



TJNITED STATEîS v. COMSTOCK, 

(Circuit Court, D. Rhode Island. May 11, 1908.) 

No. 2,622. 

1. Indictment and Infokmation — Offense undeb Bankeuptot Aot— Con- 

cealment of peopeety. 

The provision of Bankr. Aet 1898, c. 541, § 29a. 30 Stat. 554 (U. S. Comp. 
St. 1901, p. 34S3), subjeeting any person to crirainal prosecutlon for "hav- 
Ing knowingly and fraudulently coricealed wlilie a bankrupt, or after 
his discharge, from his trustée any of the property belonglng to his es- 
tate In bankruptcy," sets forth ail the éléments of the offense, and an In- 
dictment in the terms. of the statute is sufficlent. 

2. Bankruptcy— Offenses— CoNCEALiNG Assets— Indiotmext— Supficienct— 

"Conceal." 

The word "conceal," as used In sald section, is of plain Import, and, 
when coupled in an indictment with the words "unlawfully, knowingly, 
and fraudulently," clearly excludes unintentional acts. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1377, 1S82.] 

8. Same. 

It is not an essentlal élément of the offense under such provision, which 
must be averred in the indictment, that the bankrupt at the time of con- 
cealing his property knew either the fact that a trustée had been appoint- 
ed for his estate or the name of the trustée. 
4. Same— Mode of Concealment. 

In an indictment under such provision the manner ol concealment need 
not be set eut 
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5. Indictment and Information — Ownership of Pbopeety — Sufficienct oï 
averment. 

An averment In such an indictment that défendant concealed proper- 
ty "which then and there belonged to tïie esta te in bankruptcy" suffi- 
Ciçntly allèges the ownership of the property, and is not reiidei-ud insnffl- 
clent or uncertain by furtlier averment that the property ^v■As "then and 
there the Personal proiwrty of" the banl^rupt, which must 1)6 coiistru- 
ed in conjunction with the prior averment. But, even if the two be re- 
garded as répugnant, the latter will be rejected as surplusage, and will 
not vitiate the indictment. 

On Demurrer to Indictment. 

C. A. Wilson, U. S. Atty., and Geo. H. Huddy, Asst. U. S. Atty. 
W. H. Barney and J. J. Hahn, for défendant. 

BROWN, District Judge. Th'e bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]) in section 39a 
refers to the offense of having "knowingly and fraudulently (1) con- 
cealed while a bankrupt, or after his discliarge, from his trustée, any 
of the property belonging to his estate in bankruptcy." 

The indictment uses the words "uniawfully, knowingly and fraudu- 
lently" to characterize the word "conceal." Upon demurrer, it is con- 
tended that no wrongful intent is sufificiently charged by thèse words. 
The terms of the statute, however, are themselves inconsistent with an 
honest or lawful purpose, and set forth ail the éléments of the offense. 
In such case it is sufficient to charge the offense in the terms of the stat- 
ute. 

The défendant assigns as cause of demurrer the omission of the word 
"willfully." The language of the statute used in the indictment is the 
substantial équivalent of a charge that the défendant did willfully con- 
ceal. Bullis V. O'Beirne, 195 U. S. 606-617, 25 Sup. Ct. 118, 49 l>. 
Ed. 340. 

The term "conceal," itself a word of plain interprétation (U. S. v. 
350 Chests of Tea, 12 Wheat. 493, 6 L. Ed. 702), when coupled with 
the words "uniawfully, knowingly, and fraudulently," plainly excludes 
unintentional acts. In the case above cited the question arose of the 
meaning of the word "concealed" in the act of March 2, 1799 (chapter 
22, § 68, 1 Stat. 678), and the court said: 

"The term 'concealed' used In this section is one of plaln interprétation and 
obviously applies to articles intended to be secreted and withdravvn from pub- 
lic View on account of their being so subject to duties, or from soxne fraudu- 
lent motive." 

The word "conceal," according to chapter 1, § 1, subd. 22, Bankr. 
!Act, shall include "secrète, falsify, and mutilate." See, also, 8 Cyc. 
543. 

It is further assigned as cause of demurrer that it does not appear 
that at the time of the supposed concealment the défendant knew that 
Arthur P. Johnson had been duly appointed trustée of his estate in 
bankruptcy. I am of the opinion that it is not an essential élément of 
the offense that the bankrupt at the time of concealing his property 
should know either the fact that a trustée had been appointed or the 
name of the trustée. Otherwise the statute would be deprived of much 
of its force. 
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For exàmple, after the filing of the pétition and before the appoint- 
ment of the trustée, the bankrupt might dispose of his property and ab- 
sent himself from the jurisdiction, or willfully avoid ail knowledge of 
the appointment of a trustée, and thereby relieve himsélf from punish- 
ment under the act, although having efïectively concealed his property 
from his trustée and from his creditors. 

The case of Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 
543, 37 ly. Ed. 419, is not in point. There knowledge or notice was an 
essential part of the offense. The offense of concealment of goods may 
be completed by a physical act intended or calculated to prevent a trus- 
tée when appointed from securing the goods, and the character of the 
offense is in no way dépendent upon knowledge that a particular per- 
son is clothed with légal authority. 

It is further urged that the count is defective, in that there is no ex- 
planation of the word "conceal," and no speciiàcations whatever in rela- 
tion to it. The défendant relies upon United States v. Carll, 105 U. 
S. 611, 26 Iv. Ed. 1135 ; Evans v. United States, 153 U. S. 584-587, 14 
Sup. Ct. 934, 38 L. Ed. 830 ; Batchelor v. United States, 156 U. S. 
426-439, 15 Sup. Ct. 446, 39 L. Ed. 478; United States v. Cruickshank, 
92 U. S. 543, 33' L. Ed. 588; United States v. Hess, 124 U. S. 483, 8 
Sup. Ct. 571, 31 U. Ed. 516. 

The argument is that' as the statutè says that the word "conceal" 
shall include "secrète, falsify, arfd mutilate," three àcts widely différent 
in their nature, the indictment should define which one of thèse acts 
is intended. The décisions of the Suprême Court as to tlie words 
"willfully misapply" in thé laws relating to national banks do not seem 
to be applicable. As the words "willfully misapply" in the statute did 
not set forth ail the necessary éléments of the offense, it was consider- 
ed not sufficient to charge the offense in the words of the statute. 

Under the statute now in question, the mode of concealment is en- 
tirely immaterial. The word "fraudulently" limits the word "con- 
ceal," and supplies the élément of criminality which was, not contained 
in the words "willfully misapply," which were not limited by express 
terms, but by construction of the statute in view of the subject-matter. 
It was necessary, therefore, that tliis limitation arriyed at by construc- 
tion should be set forth in the indictment in spécifie terms ; for other- 
wise the terms of the indictment addressed to a défendant, informing 
him of the nature of the act with which he is çharged, would be 
broader than the true import of the statute. By this indictment the; 
défendant is charged with fraudulent concealment of goods, and is 
given due notice that évidence may. be offered against him of varions 
modes of concealment. 

To require the government to specify a particular mode of conceal- 
ment would unnecessarily limit it to a particular mode, ànd deprive it 
of the right to introduce évidence that ail the modes of concealment — ■ 
the actual hiding of goods, hiding of books, accounts or documentary 
évidence by secreting or mutilating the same, etc.- — were used. 

It is unnecessary to set forth the évidence upon which the govern- 
jTient relies, and the défendant, as in ordinary cases, must take notice 
that any testimony relevant to the question of fraudulent concealment 
may be introduced against him. 
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It is further urged that the allégations of the ownership of the 
property supposée! to hâve been concealed are aiso uncertain and ré- 
pugnant. The indictment firsf charges that the défendant "did con- 
ceal a large amount of personal property which then and there be- 
longed to the estate in bankruptcy, to wit, a large number of cases 
containing shoes and footwear of leather and rubber, of great value ; 
to wit, of the value of ten thousand dollars, a more particular descrip- 
tion of which is to the grand jurors aforesaid unknown." 

No allégation of ownership is made essential by the statute, save 
that the property was "belonging to his estate in bankruptcy." Thèse 
words hâve a definite signification throughout the bankruptcy act, 
and no doubt can arise as to their meaning. A question of some im- 
portance, however, arises from the fact that in the concluding por- 
tion of the indictment the following language occurs: 

"And tlie Personal property aforesaid was tlien and there the personal prop- 
erty of the said Renjamin W. Comstock, and then and there belouged to his 
estate in bankruptcy, as the said Benjamin W. Comstock thon and there well 
knew." 

It is argued that, as ît is alleged that the propertv was then and 
there the personal property of the said Benjamin W. Comstock, it did 
not belong to his estate or to his trustée in bankruptcy, and that he 
therefore had the right to conceal it. This argument seems to me 
to be founded upon a misreading of the language of the indictment. 
The statements that the personal property was the personal property 
of Benjamin W. Comstock, and then and there belonged to his es- 
tate in bankruptcy, are conjunctive in the indictment, and it can 
hardly be inferred, according to the natural import of this language, 
that the pleader has charged that it did not belong to his estate in bank- 
ruptcy. 

It is usual to speak of the property of the bankrupt, or of the bank- 
rupt's estate, even after the title of the bankrupt is vested in the trustée 
under section 70. 

If, however, we admit that upon a strict construction there is a 
repugnancy beween the allégation that the property was the personal 
property of Benjamin W. Comstock and the allégation that it then 
and there belonged to his estate in bankruptcy, this does not vitiate 
the indictment. It if- said that, where a répugnant matter is incon- 
sistent with some preceding averment, it may be rejected as sur- 
plusage, and there is quoted the language in Wyatt v. Alard, Salk. 325, 
that : 

"Where matter ts nonsense by being contradietory and répugnant to some- 
what précèdent, that the précèdent matter which is sensé shall not lie be- 
feated by the repugnancy which foUows, but that which Is contradietory shall 
be rejected." 

See Clark's Criminal Procédure, 179, 180 ; Bishop's New Criminal 
Procédure, §§ 489-491. 

In the body of the indictment there is a preceding allégation that 
the personal property then and there belonged to the estate in bank- 
ruptcy. Under the foregoing rule, this allégation may stand, and is 
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not destroyed by the subséquent allégation even if that be so nar- 
rowly construed as to involve repugnancy, though when fairly con- 
strued conjunctively the meaning is clear, though perhaps informally 
expressed. Whether a defect of this character is cured by section 
1025 is doubtful. 

Many other points hâve been raised upon demurrer, but it does not 
seem necessary to'deal with them specifically. While the indictment 
is open to technical criticism, I hâve no doubt that it fully and com- 
pletely apprises the défendant of the offense wherewith he is charged, 
that it enables him to prépare to meet a spécifie charge, and that a 
conviction upon this indictment would be a bar to a subséquent indict- 
ment. 

The demurrer is overruled, and the défendant will plead to the in- 
dictment. 



PREST-0-LITE 00. v. AVERY LIGHTING CO. 

(Circuit CJourt, N. D. New Yorfc May 18, 1908.) 

Teade-Maeks and Tradb-Names— Iîtfringbmknt— TJnfaie Compétition. 

Complainant manufactures and sells for use on automobiles patentée! 
tanics contalnlng acétylène gas. It packs such tanks with asbestos, and 
charges them with gas by a method of its own, and Iceeps a record of 
each tank, whlch is numbered. When the gas is exliausted, it exchanges 
a fllled tank for the empty one which it repEtlrs, repacks, if necessary, and 
refills. Each tank bears a métal plate on which is engraved complainant's 
trade-mark for its gas, "Prest-O-Lite," the number. and a patent notice. 
Défendant, which is a competitor lu business mftli:ing and selling tanks 
and gas under a différent name, buys or exchanÈ;es for empty tanks of 
complainant and refills and resells the same without removing the plate, 
but in some cases covering a part of the same by a paper label easily re- 
moved, stating that tiie tank had been refllled by It. Held, that the same 
was an infringement of complainant's trade-mark, and also unfair com- 
pétition, whicli entitltKl complainant to an injuuction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. -16, Trade-Marks and 
Trade-Names, §§ 78-88. 

Unfair compétition, see notes to Scheuer v. M'uller, 20 C. 0. A. 165 ; 
Ijare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Motion for preliminary injunction^ restraining infringe- 
ment of trade-mark and unfair compétition in trade. 

Winter & Winter, for complainant. 
Walter H. Chamberlin, for défendant. 

RAY, District Judge; On the 25th day of December, 1906, the Con- 
centrated Acétylène Company registered its trade-mark, "Prest-O- 
Lite," stating it had been continuously used in the business of the cor- 
poration since October, 1904, and : 

"The class of merchandise to which the trade-mark is approprlated ïs 
class 6, Chemicals not otjierwise classlfled, and the particular description of 
goods comprised in said class upon which said trade-mark Is used is illu- 
mlnating gas in portable tanks for supplying automobile headllghts, beat 
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llghts, etc. The trade-mark is displayed on the tanks contiiining tlie gas by 
attaching thereto a metallic plate on which the same is shown." 

By order of the court, the said company, on due application, changed 
its name to "Prest-0-Lite Company." Since its organization the com- 
plainant company has been extensively engaged in the manufacture and 
sale of acétylène gas for use on automobiles, which it sells to and dis- 
tributes to its customers in cylindrical tanks so constructed, the com- 
plainant claims, that the maximum amount of gas is delivered in the 
smallest bulk consistent with safety. Complainant's tanks of spécial 
construction and patented are tightly packed with asbestos, which is 
porous and fireproof, and a certain definite volume of liquid acétone 
which has the property of absorbing acétylène gas under pressure to 
an amount many times its volume. The effect is that each tank is 
fîlled with this porous asbestos into which has soaked equally through- 
out the tank a certain definite amount of acétone, and, when the tank 
is charged with acétylène gas, it is absorbed by the acétone equally ail 
over the tank in amounts proportionate to the heat under which the 
tank is charged. The resuit is that, properly packed and charged, there 
are no spaces within the tank where the gas can collect under pressure 
and cause combustion. To the side of thèse tanks, filled with Prest- 
O-Lite gas, is affixed a removable metallic plate bearing the trade- 
mark of complainant, "Prest-O-Lite," with other words, and thèse in 
this condition are sold by complainant to the dealers and users, but 
never without the gas. The métal cylinder itself is not destructible, 
and can be used for years ; but the safety valves and other parts get 
broken, the asbestos settles, the acétone between depleted,' the gas is 
exhausted after a little time, and empty spaces are left in which the 
gas under great pressure congregates, or settles, and becomes liable to 
explode. Hence the asbestos and acétone become a material part of 
the tank itself, and some skill and judgment is required in refilling and 
recharging. Each tank is numbered, and complainant company keeps 
a correct record of the amount of acétone contained in each tank, and, 
when a tank requires refilling with gas after use, it is possible, and not 
very difficult, by referring to thèse records, to properly recharge and 
refîll the tank and restore its maximum effîciency. In the absence of 
thèse records, the tanks cannot be so restored to usefulness except by 
a crude and imperfect method and not, as a rule, to its full effîciency. 
As a rule it is necessary to recharge or refill a tank after about 40 
hours use. In order to facilit.ate the sale of its acétylène gas, the com- 
plainaiit makes it an invariable practice and a part of its business to 
take back any of thèse tanks of its own manufacture when it has be- 
come exhausted of gas, or otherwise depleted in its parts, and give in 
exchange therefor, for a small additional compensation, a Prest-O- 
Lite tank filed with Prest-O-Lite gas and acétone to the maximum 
quantity; the tank being newly copper plated with ail broken or miss- 
ing parts restored. Complainant company has also established at large 
expense pumping plants throughout the country, and numerous agen- 
oies, so that a user, without difïiculty, can obtain a newly filled and per- 
fect tank in place of his exhausted one. 
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The engraved, plate used by complainant on ail its tanks^ until about 
a year ago, read as f ollows : 

Prest-O-Lite 
Gas Tank, 
-, Manufactured solely by 

The Prest-0-IJte Company, Indlanapolis, Indlana. 

No. . 

Exclusive liceiiiaes uMer patents No. 619,5.-2-GGl ,401-004,383-727,609. 
Otlier patents pending. 

Each plate lias a différent number. For about a year past a plate 
bas been attached to thèse tanks reading as follows : 

Prest-0-Llte Gas Tank. No. — . 

The Prest-O-Lite Co. 

New York — Boston^IndianapoUs — San Francisco — Toronto. 

Patented Dec. 25tli 190O— May 12th 1903. 

Notice this deviee is sold and purchased for' saTè and use only when charg- 
ed with gas by the undersigned. No license is grauted to use or sell this de- 
vice when eharged by anyone else and no license is granted to auycme else to 
recharge this deviee. Any sale or use of this deviee when sold or used In 
violation of this condition and limited license will be considérée! as an infringe- 
-ment of letters patent of the United States under which this deviee is made 
and sold and ail parties so selling and using this deviee contrary.to the termia 
of this limited license will be treated ,as infringers of said letlers ii!Ui",!t and 
render themselves liable to suit for injnnçtion a,nd damages withoiit furtlier 
nàfice. This license is good so long as this plàté remairis Upon the deviee. 
Any erasures or removals of this plate will be cousidered a violation of the 
license. ' 

A purehasé is an acceptançe' of thèse, conditions. Ageuts and dealers are 
not authorized to vary this license. 
The Commercial Acétylène Company. The Prest-O-Lite Company. 

It is assumed that any.pers'ôhrtiay make and sell acétylène gas, but 
each person so making and selling has the right to put it in some par- 
ticular réceptacle, specîalîy stored and ail ready for use in a particular 
place or places, as is donc by the complainant hère, and when this is 
done, as hère, it becomes something more than mère acétylène gas. 
"Prest-O-Iyite" gas means therefore acétylène gas prépared and tank- 
ed as the complainant company prépares and tanks it in thèse spécifie 
tanks. No one has the right to palm off on the public, purchasers, and 
users, acétylène gas as "Prest-O-Lite" acétylène gas either in thèse 
tanks or others. If such gâsis sold by others in thèse tanks, when not 
prépared or put therein in the càreful and particular manner described, 
the mode, etc., used by complainant company, the impression is given 
that the gas contâined therein is not only acétylène gas, but acétylène 
gas prépared and ptif 'or stored in the tank in thé combination, etc., 
described. If the gas is not so stored therein, and it proves inferibf 
or less efficient' in any respect to that sold by the feornplainant corri- 
pany, when so prépared and placed in the tank, a wrorig^and injury 
are done to the complainant. Its gas is brought into disreputC; 

The fact remains, however, that when complainant company sells 
thè tank fîlled with gas, without restriction as to use, such tank becomes 
the property of the purchaser, ànd he may use the tank as he sees fît 
and havé it refilled with gas by any one or with something else. This, 
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however, is a différent proposition from the otie présentée! in this case. 
The défendant company eitlier buys up thèse old tanks with the plate 
first described, or trades for them, thus becoming the owner. This 
it has the right to do. It tlien fills them in its way with its ovvn 
acétylène gas, and, in some cases, pasting over a part of the copper plate 
on the tank a paper label, easily removed, either sells them oiitright, or 
gives them to users in exchange for others. This label is sometimes 
above or below the plate, and sometimes is bottom side up when the 
tank stands on end. This label reads as follows : 

"This tank has been reflllecl with acétylène gas by the Avery Portable Light- 
Ing Company, , Milwaukee, Wis., Albauy, N. ï., Mamifacturers of Autogas 
Tanks." 

The défendant is a competing company in this business and has a 
tank of its own which it can and does fill with its own gas, described 
and advertised as "Autogas." Avery, of the défendant company, was 
formerly with the complainant company, and is familiar with its busi- 
ness methods. 

It is évident to me that the défendant pursues this method and gets 
hold of thèse "Prest-0-Lite" gas tanks and passes them out to its cus- 
tomers for the purpose of taking trade from the complainant company. 
It in no way changes the appearance of the tank, except by pasting on 
the label, easily removed, and which only covers a part of the plate, and 
when it says, "This tank has been fefilled with acétylène gas by the 
Avery Portable Lighting Company," etc., it implies and fairly repre- 
sents to the purchaser not only that he is getting acétylène gas made by 
the Pfèst-0-Lite Company, but that he is obtaining a properly re- 
fîlled "Prest-0-Lite gas tank." When the lower part of the plate is 
not covered by the label, surely the user or purchaser recognizes it as 
a "Prest-O-Lite gas tank," and will naturally assume that it holds 
"Prest-0-L,ite gas," and this is especially true as the défendant com- 
pany has a différent tank if its own make bearing a différent plate and 
the purchasers will naturally assume that, when they take a "Prest-O- 
Lite tank," they get Prest-0-L,ite acétylène gas properly placed therein, 
and that when they take an "Autogas tank," they obtain Autogas 
properly placed therein. The natural resuit is that would-be purchasers 
of the Prest-O-Lite gas get Autogas imper fectly placed in the Prest- 
O-Lite tank. If the purchaser has doubts that he is getting a Prest-O- 
Lite tank properly filled with, Prest-O-Lite gas, he easily scrapes off the 
label, and, finding the complainant's trade-mark "Prest-O-Lite," he 
feels assured he has obtained what he desired. I think, and am con- 
strained to hold, that this is an improper use of thèse tanks bearing 
complainant's trade-marks, and that thèse acts constitute unfair com- 
pétition in trade, and should be restrained. It would be easy and not 
expensive to remove the engraved plate from the tanks and prevent 
confusion ànd imposition. If défendant company would use thèse 
tanks, it should do this. I am not passing on the question of infringe- 
ment of the patents where there has been a violation of the license no- 
tice now placed on the copper plates attached to the tanks. I am bound 
to présume that the patents are valid, but that question is not before me. 
Complainant's trade-mark is valid, and it is always used on his plate 
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referred to. To cover the trade-mark with a paper label leaving most 
of the plate well known to bear complainant's trade-mark, uncovered, 
informs every one familiar with complainant's goods that it is a Prest- 
O-Iyite tank presumably filled with Prest-0-Lite gas. Purchasers and 
users are not informed to the contrary. It would be easy to say on 
the label : "This refilled tank contains acétylène gas made by Averv • 
lyighting Company, and not Prest-0-Lite gas." 

I think this case is covered in principle by the following: Pontefaf-r 
V. Isenberger (C. C.) 106 Fed. 499 (défendant restrained from refilling 
plaintiff's barrels carrying the trade-mark "Golden Wedding," applied 
to whisky) ; Van Hoboken v. Mohns & Kaltenbach (C. C.) 113 Fed. 
538 (défendants restrained from refilling with gin, and selling, bottles 
stamped with plaintiff's monogram trade-mark, firm name, and ad 
dress); Evans v. Von Laer (C. C.) 33 Fed. 153 (défendant enjoinel 
from selling lime juice in bottles stamped with complainant's naoT-, 
both parties being dealers in lime juice) • Hostetter Co. v. Martinoni 
(C. C.) 110 Fed. 534 (défendant enjoined from selling bitters in a demi- 
john marked H. Bitters and in Hostetter Bitters bottles, complainani 
having exclusive right to name "Hostetter"). See, also, Hostetter Co. 
V. Sommers (C. C.) 84 Fed. 333, per Townsend, D. J. 

I hâve not gone extensively into the numerous affîdavits or the nu- 
merous decided cases. 

The complainant is entitled to a preliminary injunction restraining 
the défendant from selling or passing off to its customers or the trade 
any of thèse "Prest-O-Lite gas tanks" filled with acétylène gas, unless 
it shall remove therefrom the métal engraved plate thereon, or com- 
pletely erase the words and figures thereon, and place on same a plain- 
ly printed label stating that it does not contain gas and acétone made 
by the Prest-O-Lite Company. 

So ordered. 



KBNDALL v. LYMAN. 

(Circuit Court, D. Massachusetts. March 20, 1908.) 

No. 167. 

1. CusTOMS DxTTiEs— Reliquidation— Statute oï Limitations. 

Where a protest that had been filed by an importer had been snstained 
by the coUector of customs and was no longer pending, and more than ou- 
year after entry of the importation in dispute the collector rellquidate-» 
the entry pursuant to Instructions of the Secretary of the Treasury. Hel.i 
that, as a protest had been filed, this action was not in confliet with Act 
June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 1986) 
making final the liquidation of duties "after the expiration of one yea- 
from the tlme of entry, in the absence of * * * protest." 

2. Samb— Peotest— DuTT TO Tbansmit to General Appbaisbbs. 

It Is a breach of duty for a collector of customs to refuse to forwar-i 
to the Board of General Appralsers protests whlch hâve been filed unde' 
Customs Administrative Act June 10, 1890, c. 407, § 14, 26 Stat. 137 (U. 
S. Comp. St. 1901, p. 1933) ; and for this breach the protestant is entltlJ 
to damages. 
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3. Same— Failure to Forwaed Peotest to General Appeaiseks— Tech-sical 
Beeach or DuTY. 

Oiily nominal damages are reeoverable for a breach of the duty of a 
coUector of customs to forward an importer's protest to the Board of Gen- 
eral Appraisers, where the breach Is technical, and actual damage bas not 
been sustained. 

At Law. Action for damages. 

Thls case involves the foUowlng statutory provisions: 

"Sec. 25. That the value of foreign coin as expressed. in the money of 
account of the United States shall be that of the pure métal of such coin of 
standard value; and tbe values of the standard coins in circulation of the 
various nations of the world shall be estimated quarterly by the Director 
of the Mint, and be proclaimed by the Secretary of the Treasury. « • » 
And the values so proclaimed shall be followed in estimatlng the value of ail 
foreign merchandise exported to the United States during the quarter for 
whieh the value is proclaimed: * * * Provided, that the Secretary of the 
Treasury may order the reliquidation of any entry at a différent value when- 
ever satisfactory évidence shall be produced to him showing that the value 
In United States currency of the foreign money specified in the invoice vras, 
at the date of certification, at least ten per centum more or less thaa the 
value proclaimed during the quarter In which the consular certification oc- 
curred." Tarife Act of Aug. 27, 1894, c. 34&, 28 Stat. 552 (U. S. Comp. St. 
1901, p. 2375). 

"Sec. 14. That the décision of the colleetor as to the rate and amount of 
duties chargeable upon imported merchandise * * * shall be final and 
conclusive * * » unless the owner, importer, consignée or agent of such 
merchandise * * * shall within ten days after * * * liquidation of 
duties, * * • if dissatisfled wlth such décision, give notice in writing to 
the colleetor, setting forth therein distinctly and specifically * * * the 
reasons for his objections thereto, and if the merchandise is entered for con- 
sumption, shall pay the full amount of the duties. * * * Upon such notice 
and payment the collecter shall transmit the Invoice and ail the papers and 
exhibits connected therewith to the board of three gênerai appraisers * * * 
which board shall examine and décide the case thus submitted. * • * " 
Customs Administrative Act of 1890, Act June 10, 1890, c. 407, 26 Stat. 137 
(U. S, Comp. St. 1901, p. 1933). 

"Sec. 21. * * * Whenever duties upon any imported goods, vcares and 
merchandise shall hâve been liquidated and paid, * * * such settlement 
of duties shall, after the expiration of one year from the time of entry, in 
the absence of fraud and in the absence of protest by the owner, importer, 
agent or consignée, be final and conclusive upon ail parties." Act of June 22, 
1874, c. 391, 18 Stat. 190 (U. S. Comp. St. 1901, p. 1986). 

This action is brought by Frederick Kendall, an Importer at the port of 
Boston, against George H. Lyman, colleetor of customs at that port. The 
case relates to imports subject to an ad valorem rate of duty, made from 
India in 1898, and invoiced in the rupee of that country. In converttng the 
Tupee Into United States money, the collecter computed on the basis of the 
exchange value of that coin and assessed duty aocordlngly. The importer 
protested, contending for assessment on the basis of the pure-metal value. 

The colleetor did not send this protest to the Board of General Appraisers, 
but on August 21, 1905, acting under instructions from the Secretary of the 
Treasury, reliquidated the entry on the basis of the pui-e-metal value, as con- 
tended by the importer. He withheld from the importer, however, the refund 
accruiug under this reliquidation, and on November 23, 1905, reliquidated the 
entry on the basis of the exchange value, thus re-establishing the original as- 
sessment. 

This step was taken by the collecter pursuant to a letter from the Secretary 
of the Treasury in which it was stated that satisfactory évidence had been 
produced to the Secretarj' that at the date of the coasular certification of the 
Invoice in question the value of the Indian rupee in United States currency 
exceeded by more than 10 per cent, the value estimated and proclaimed for 
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the guarter in whlch the consular certifleatibn occurred. This action of tlie 
Secretary was taken on the authorlty of section 25, supra. 

The importer duly protested against this final liquidation, contending (1) that 
It was illégal under section! 21, supra, because made more than one year after 
entry, and (2) that the Secretary of thé' Treasury had exceeded hls powers 
in ordering it. The plaintifC requestcd the défendant to forvs-ard said protest 
to the Board of General Appralsers for their décision ; liut the defeiidant, 
acting under instructions from the Secretary, declined to do so. 

The ground of the présent action, as stated in the importer's brlef, is sul)- 
stantially that the collector refused to obey the command of section 14, supra, 
that protests should be forwarded to tlie Board of General Appraisers, under 
which the importer had a right to hâve his case decided by the board, and 
that the collector in thus disobeying such command violated a duty that he 
owed to the importer, and became liable to him for ail damages sustained 
thereby ; that is, the amount of the refund which the iniporter would hâve 
been entitlèd to recover from the United States. 

.Whipple, Sears & Ogdèri, for importer. 
William H. Garland, Asst. U. S. Atty. 

COLT, Circuit Judge. Under the agreed statemènt of facts I hâve 
reached the following conclusions : 

1. Section 21 of the act of June 32, 1874, c. 391, 18 Stat. 190 (U. S. 
Comp. St. 1901, p. 1986), has no application to this case, because the 
statute is limited to cases in which no protest has been filed. Gulben- 
kian v. . Stranahari, United States Circuit Court, Southern District of 
New York, April 39, 1907 (T. D. 28,451) 158 Fed.:836; Klumpp v. 
Thomas (United States Circuit Court, Eastern District of Pennsylvania, 

February 25, 1907) T. D. 28,453, 162 Fed. ; Klumpp v. Thomas 

(United States Circuit Court, Eastern District of Pennsylvania, Febru- 
ary 11, 1908) T. D. 28,818, 162 Fed. . 

2. The Secretary of the Treasury: had the power to order the reliq- 
uidation of November 23, 1905, since this case is clearly governed by 
the décision of the Suprême Court in United States v. Whitridge, 197 
U, S. 135, 25 Sup. Ct. 406, 49 t. Ed. 696 (T. D., 26,126). , 

3. Since there was.a technical breach of duty in the failure of the 
collector to transmit the papers to the Board of Général Appraisers, as 
requiredby Section 14 of the custOms administrative act of 1890, judg- 
ment should be entered for the plaintiff for nominal damages in the 
sum of $1. 



CARMEL WINE CO. v. PALESTINE HEBREW WINE CO. 
(Circuit Court, S. D. New York. April 8, 1908.) 

TBADE-MABïtS AND TBADE-NaMES— SUIT FOR INFRINGEMENT— PEELIMINAET IîT- 
JUNCTION. 

A prellminary Injonction granted testraining défendant from Infrlng- 
Ing certain tràde-marks and trade-names used by complalnànt to dis- 
tinguish its wines, on a prior adjudication establishlng the validity of 
other trade-marks similarly used and claimed by It. 

In Equity. Motion for preliminary in junction. 

Walter F. Rogers, for complainant.r. ' 
Morris E. Gossett, for défendant. 
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HOLT, District Judge. It is the practice in this court to refuse in- 
junctions in patent and trade-mark cases when there has been no case 
brought to final hearing and décision involving the validity of the pat- 
ent or trade-mark. If, therefore, there had been no such case involving 
substantially the validity of the trade-marks on which this suit is 
brought, this motion for a preliminary injunction would ordinarily be 
denied; and in this case it would undoubtedly hâve been denied in 
déférence to the décisions of the New York Suprême Court at Spécial 
Term and in the Appellate Division, on a similar application for a pre- 
liminary injunction. But in the case of Jewish Colonization Associa- 
tion v. Solomon (C. C.) 154 Fed. 157, the essential questions involved 
in this suit were tried and decided. The Carmel Wine Company, the 
complainant in this case, was one of the complainants in that case, 
and it was there held that the Carmel Wine Company had a trade-mark 
in the names "Carmel" and "Rishon-le-Zion" ; that those names were 
not geographical names, in the sensé of the trade-mark law ; and that 
the names "Carmel" and "Rishon-le-Zion" were valid trade-marks of 
the Carmel Wine Company. 

The facts set forth in the affidavits upon this motion, in respect to the 
other names by which the complainant distinguishes its wines, such as 
"Tabor," "Esra," "Rehoboth," "Lebanon," "Akron," and "Pinah," 
show that tbey are, for the same reasons, valid trade-marks of the 
complainant. The évidence also establishes that the Carmel Wine Com- 
pany adopted thèse trade-marks as early as 1900; that they hâve built 
up a large and valuable business; that no wines were known to the 
trade by thèse Jewish names until they were used by the complainant ; 
that the défendant never began to use thèse names until about 1906; 
that they began with labels which were essentially différent from the 
Carmel Wine Company's ; and that since then they hâve gradually 
adopted labels, forms of bottles, and methods of arranging the seals and 
putting up their product which more and more resemble the complain- 
ant's. The proof shows the usual attempt by an infringer to imitate 
a successful trade-mark closely enough to deceive the public, or at 
least a portion of the public, while skillfully preserving some points of 
différence, upon which to claim, when sued, that there is no infringe- 
ment. The défendant has a right to sell wines from Palestine, bnt it 
ought to put up its wines in such a manner that nobody would mistake 
them for those of the complainant. 

The motion for a preliminary injunction is granted. 



BOWKBR V. HAIGHT & FREESE CO. 
(Circuit Court, S. D. New York. March 20, 1908.) 

RECEIVEBS— ANCILLABT RECEIVERSHIP— AltOWANCE OF COXJNSEL Fees. 

Counsel for a creditor, who has obtained an adjudication of insolvency 
agaiust a corporation and the appointaient of receivers in an ancillary 
suit in another jurlsdlction, is entitledi to an allowance from the fund 
In such ancillary suit only for services rendered in securing the appolnt- 
ment of such receivers and in tlie trial of the case in that court, and any 
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daim for services rendered elsewhere sliould be submitted to tlie court 
oi original jurlsdiction. 

In Equity. On exceptions to report of master. 
See 147 Fed. 933. 

Wm. P. Maloney, for complainant. 
Franklin Bien, for défendant. 
Frederick J. Moses, for receivers, 

LACOMBE, Circuit Judge. The report of the master on claims is 
confîrmed. 

As to the report on allowances to receivers and counsel : 

The master, in recommending allowance for counsel for complainant, 
has evidently erred in two particulars. Counsel made claim for serv- 
ices rendered to the receivership, after appointment of receivers and 
their counsel. Whatever may be the practice in the bankruptcy courts, 
such services by complainant's counsel are not included in this court 
as a charge against the fund. Moreover, a critical examination of the 
bill of particulars shows thât a large part of the services w^s rendered 
in the main suit or in proceedings in other jurisdictions. The con- 
sidération thereof and allowance therefor should be had and made in 
the court of original jurisdiction. It is in that suit that considération 
should be given to the circumstance that by bis initiation of a judicial 
inquiry the gênerai body of creditors has benefited. Such service was 
undoubtedly highly meritorious ; but it should not be considered twice 
as an élément, hère and in the original suit both. The allowance to 
counsel for complainant, to be charged against the fund hère, is re- 
duced to $3,000, covering the appointment of ancillary receivers and 
the trial of the cause. 

The counsel for défendant is entitled as such to no allowance from 
the fund. 

The allowance to counsel for claimants who hâve proved through 
Boardman & Co. is increased to $3,000. The circumstance that Ue 
was also counsel for défendant does not defeat his claim. 

The allowance to counsel for Receiver Coït is increased by $500, 
and the allowance as thus increased shall be additional to payment al- 
ready made under prior ôrder of the court. 

The allowances to Receiver Robinson and to his counsel are approv- 
ed, as additional to payments already made them. 

The allowance to Receiver Taft is increased to $300. 

Master's fées are fixed at $750. 

The exceptions are overruled, and, as modified, the report is con- 
fîrmed. 
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CHICAGO GREAT WESTERN RY. CO. r. McDONOUGH. 

(Circuit Court of Appeals, Eiglitli Circuit. April 27, 1908.) 

No. 2,405. 

1. APPEAL AND ERROE— PBACTICE— ASSIGNMENTS OF EBROB. 

Tiie practice of flling interminable assigiuiients of error tends to 
defeat tlie purpose of the rule requiring such assignments, and is not to 
be approved. 

2. Tbial— Charge to Jury— To be Considebed as a Whole Ratiier Than in 

Fragments. 

In examiiiing tlie charge, for tlie purpose of ascertalning Its correct- 
ness in point of law, tlie wliole scope and bearing of it must be talien 
together. It Is whoUy inadmissible to talce up single or detaehed pas- 
sages, and to décide upon them without attending to the context, or with- 
out incorporating such qualifications and explanations as naturally flow 
from the language of other parts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, §§ 703-717.] 

3. Same— Charge to Jury— General Exception Unavailing. 

A gênerai exception to a considérable portion of the charge cannot be 
regarded as presenting a spécifie objection to a lesser portion, which in 
fairness to the trial court should hâve been specially called to its atten- 
tion, in order that the appropriate correction niight be made. 

[Ed. Note.— For cases in point, see C«nt. Dig. vol. 46, Trial, § 689.] 

4. Same— Relative Weight of Affibiiative and Négative Testimony— In- 

struction. 

The rule that affirmative testimony is to be preferred to négative Is 
not absolute, and whether or not in any particular case it shall be called 
to the attention of the jury Is so largely in the discrétion of the trial 
judge that the refusai to do so is not ordinarily réversible error. 

5. Mastkb and Servant— Assumption of Risk— Defective Machineby— Serv- 

ant Not Bequibed to Exercise Cabe to Discoveb Dangebs. 

In determining whether a servant assumed the rislî of injury incident 
to the usa of a boiler negligently permitted by the master to become unfit 
and unsare for use, the true test is, not whether the servant exercised. 
care to discover dangers, but whether they were known to him, or were 
so patent as to be readily observable by him. 

[Ed. Note. — For cases in point, see C-ent. Dig. vol. 84, Master and Serv- 
ant, §§ 574^600. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

6. Appeal and Ebrob— Expert Evidence— Qualifications of Witness. 

Whether or not a witness tendered as an expert possesses the requisite 
qualifications rests largely in the discrétion of the trial court, and. its 
décision thereon ought not to be disturbed unless it can be said that it 
was clearly erroneous. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§3852.] 

7. Evidence— Expert Evidence— Hypothetical Questions. 

Hypothetical questions propounded to an expert witness are not ob- 
jectionable merely because the évidence tending to establish the facts 
assumed therein is contradicted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 
2368-2375.] 

8. Négligence— Standard of Reasonable Caee— Pbaotice or Othees-^Bvi- 

dbnce— Instruction. 

The controlling standard or test o( reasonable or ordinary care is what 
a reasonably prudent person would ordinarily bave done in the Uke clr- 

161 F.— 42 
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cnmstances, rather tîian the preyalling practlce of others engaged In the 
same business. The practlce of others, even though not a gênerai or pre- 
vailing one is some évidence of what could hâve been done, and so bas a 
material bearing upon whether the requislte care was exercised in what 
was actually done; and an instructlop vvhlch treats what a reasonably 
prudent person would ordinarily hâve done in the like circumstances as 
the controlling standard or test of reasonable or ordinary care, and also 
treats the prevailing practlce of others engaged In the same business as 
évidence only of that standard, and directs tûat such practlce be consid- 
ered Vith ail the other évidence bearing upon the subject In flxing upon 
that standard, is not objectionable as permittlng the jury to find that the 
conduct In question was négligent, even though It conformed to the pre- 
vailing practlce of others, because that practlce was not In Itself the 
légal standard, but, as Indlcated In the instruction, was évidence only 
thereof. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Négligence, §§ 
6, 371-377.] 

9. Stéam—Injueies fbom Production ce Use— Evidence of Otheb Similab 

Accidents. 

In an action for injuries sustalned through a boller explosion, where 
the gravamen of the charge was that the défendant had negligently 
falled to exercise reasonable care In malntalnlng the boller in a reason- 
ably safe condition, évidence of reeurrlng explosions, not otherwlse ex- 
plained, occurring in the course of Its prlor use, when the conditions were 
substantially the same, was admissible as bearing upon Its tendency to 
become Impaired by the particular use to which It was subjected, the dé- 
fendants knowledge of that tendency, and the précautions which. In the 
exercise of reasonable or ordinary care, should hâve been taken thereafter 
In inspecting and testing it to détermine whether it was In reasonably 
safe condition for use ; but such évidence was not admissible for any other 
purposé. 

10. Samk — Evidence of Conditions Afteb Accident. 

Evidence of the condition, shortly after an accident, of the Instrumen- 
tality which caused it, Is admissible as bearing upon Its condition at the 
time of the accident, or just prior thereto, when It appears that there 
has been no Intervenlng change. 

11. Teialt-Pbaotice— Motion to Steike Otjt Evidence Some* of Which is 
Unobjî:ctionablb. 

Upon a motion to strlke out ail évidence relating to a specified sub- 
ject,. some of which is unobjectionable, the court, whlle at llberty to 
sélect or separate what is objectionable from what Is unobjectionable, 
and to strlke out the former, is not obllged to do so, but may respond to 
the motion in the terms in wblch, it Is .jpàde. 

[Ed. Note. — For cases in point, seé Cent! Cig. vol. 46, Trial, § 248.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Thomas D. Healy (A. G. Briggs, John L. Erdall, M. F. Healy, and 
Robert Healy, on the brief), for plaintifï in error. 

Sylyester Flynn and Robert M. Wright (J. W. Henneberry, on the 
brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RINER, District Judge. ; - 

VAN DEVANTER, Circuit Judge. This case arose eut of the 
explosioji of a stationary boiler in the car shops of the Chicago Great 
Western Ràilway Company at Oelwein, lowa, whereby severe, and 
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permanent personal injuries were inflicted upon John A. McDonough, 
the fireman who was attending the boiler at the time. In the Circuit 
Court he obtained a verdict and judgment against the railway Com- 
pany, and it now insists that error prejudicial to it was committed in 
the progress of the trial. 

There was nothing very unusual about the case as it was presented 
in the Circuit Court, as respects either the volume of évidence pro- 
duced or the number of questions of law arising for décision, and yet 
more than 60 assignments of error are made and seemingly relied 
upon. AH of thèse hâve been attentively considered, but we feel con- 
strained to repeat the admonition given in Michigan Home Colony 
Co. V. Tabor, 72 C. C. A. 480, 141 Fed. 332, that : 

"The practlce of filing such a large niuiiber of assiguments eannot be ap- 
proved. It tbwarts the purpose souglit to be subserved by the rule requiriiig 
any assignments. It points to nothiug. It leaves opposing counsel aud the 
court as much in the dark coucerning what is relied on as if no assigunient» 
were flled." 

And we also repeat the observation made in Shepard v. United 
States, 85 C. C. A. , 160 Fed. 584, 592, that, generally speaking: 

"Such Interminable assignments, instead of Inipressing the court with the 
thought of au imperfect trial, rather cast discredit upou the worth of any of 
them." 

Of the issues presented by the pleadings it is enough to say that 
the pétition charged that the défendant failed to exercise reasonable 
care in inspecting the boiler and in otherwise maintaining it in a 
reasonably safe condition for use, that its water tubes or flues were 
thereby permitted to becorne and to remain worn, burned, blistered, 
and weakened to a degree which made the boiler unfit' and unsafe 
for use, and that by reasdn thereof the explosion occurred and the 
plaintifï was injured, and aiso to say that the answer denied the nég- 
ligence charged against the défendant, and alleged that the plaintiff 
contributed to his injuries by his own négligence, and that they re- 
sulted from an assumed risk. The plea of contributory négligence 
was withdrawn from the jury, with the assent of the défendant, be- 
cause not sustained by any évidence ; so it need not be further noticed. 

At the close of the évidence the court declined to direct a verdict 
for the défendant, and error is assigned thereon ; but as a careful 
reading of thé évidence set forth in the bill of exceptions satisfies us 
that the jury reasonably could hâve fqund therefrom that the de- 
fendant was négligent substantially as charged, that the plaintifï did 
not assume the extraordinary risks arising out of such négligence 
(see Chicago, Milwaukee & St. Paul Railway Co. v. Donovan, 85 C. 

C. A. , 160 Fed. 826), and that it was the proximate cause of his 

injuries, we think the ruling was right. 

Severail assignments call in question the refusai to give various 
instructions, and the giving of others, defining the issues present- 
ed by the 'pleadings, the éléments of a right of recovery on the 
part of the plaintiff, the measure of care which the défendant was re- 
quired to exercise for the plaintiff's protection, the burden of proof, 
the probative force of the accident itself, and what might rightly be 
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considered in determining the weight to be given to the testimony of 
the several witnesses. None of thèse assignments is well grounded; 
nor is it necessary to take them up in détail hère. AU that was mate- 
rial and otherwise unobjectionable in the instructions refused was 
substantially and fairly incorporated in the charge given. It was in 
the main exceptionally pertinent, plain, fuU, and accurate. But some 
portions of it, if separated from the rest, would justly be regarded 
as objectionable. That, however, is not a fair test of their meaning, 
for, as was said in Magniac v. Thompson, 7 Pet. 348, 390, 8 L,. Ed. 
709, and Spring Co. v. Edgar, 99 U. S. 645, 659, 25 L. Ed. 487 : 

"In examlnlng the charge, for the purpose of ascertaining Its correctuess 
In point of law, the whole scope and bearing of it must be taken together. 
It is wholly inadmissible to talie up single and detached passages, and to 
décide upon them without attending to the context, or without incorporating 
such quallflcations and explanations as naturally flow from the language of 
other parts of the charge. In short, we are to construe the whole as it 
must hâve been understood, both by the court and the jury, at the time when 
it was delivered." 

A reading of the entire charge makes it plain that the faults in 
the portions covered by thèse assignments were inadvertent, rather 
than intentional, and were so fully corrected by the effect of the 
charge as a whole that the jury could not hâve been misled or con- 
fused by them. They, therefore, afïord no ground for complaint. 
Railroad Co. v. Gladmon, 15 Wall. 401, 409, 21 L. Ed. 114; Evans- 
ton V. Gunn, 99 U. S. 660, 668, 25 L. Ed. 306 ; Baltimore & Potomac 
R. R. Co. V. Mackey, 157 U. S. 73, 86, 15 Sup. Ct. 491, 39 E. Ed. 
624. Besides, if the défendant en tertained any fear that the jury 
would be misled or confused by that which was faulty, it should, in 
faimess to the court, hâve specially called attention thereto, in order 
that the appropriate correction could be made. Baltimore & Potomac 
R. R. Co. V. Mackey, supra; Choctaw, Oklahoma & Gulf Ry. Co. 
V. Tennessee, 191 U. S. 326, 332, 24 Sup. Ct. 99, 48 L. Ed. 201 ; Mc- 
Dermott v. Severe, 202 U. S. 600, 610, 26 Sup. Ct. 709, 50 L. Ed. 
1162. This was not done, but instead a gênerai exception was taken 
to each of several considérable portions of the charge, covering mat- 
ter that was unobjectionable along with that which was faulty. 

Among the instructions requested was one to the effect that, if the 
witnesses for the défendant, who testified affirmatively to the mak- 
ing of certain inspections and tests of the boiler, and the witnesses 
for the plaintifï, whose testimony upon that question was of a néga- 
tive character, were equally crédible, the testimony of the former was 
entitled to the greater weight; and comiplaint is made because it was 
refused. The existence of the rule upon which the request was predi- 
cated and the propriety of calling it to the attention of the jury, when 
there is warrant therefor in the évidence, are not open to question in 
this jurisdiction. Stitt v. Huidekopers, 17 Wall. 384, 394, 21 E. Ed. 
644; Denver & R. G. Co. v. Lorentzen, 24 C. C. A. 592, 594, 79 
Fed. 291 ; Rhodes v. United States, 25 C. C. A. 186, 189, 79 Fed. 
740. But the rule is not absolute. Chicago & N. W. Ry. Co. v. An- 
drews, 64 C. C. A. 399, 404, 130 Fed. 65 ; Baltimore & O. R. Co. 
V. Baldwin, 75 C. C. A. 211, 144 Fed. 53. And whether or not in 
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any particular case it shall be called to the attention of the jury is 
so largely in the discrétion of the trial judge that the refusai to do 
so is not ordinarily réversible error. Denver & R. G. R. Co. v. 
Ivorentzen, supra; Olsen v. Oregon, etc., Co., 9 Utah, 139, 140, 33 
Pac. 633. Hère some of the testimony for the plaintifï, although 
négative in character, was so substantial that we cannot say that the 
refusai was error. 

In furtherance of its claim that the plaintiflf's injuries resulted f rom 
an assumed risk, the défendant preferred several requests for instruc- 
tions bearing upon that subject, each of which was constructed upon 
the theory that the risks assumed by a servant include such as arise 
eut of defective appliances or machinery negligently provided by 
the master, if the servant knows of the defect, or "by the exercise of 
ordinary care" ought to know of it. Thèse were refused, and the 
jury were instructed, in efïect, that, if the boiler had been negligently 
permitted to become unfit and unsafe for use as charged, and its con- 
dition was known to the plaintifï, or was plainly observable by him, 
he then, but not otherwise, assumed the risks incident to its continued 
use in that condition. Thèse rulings are assigned as error; but we 
think the Circuit Court took the right view of the question, for the 
true test, in respect of risks arising out of the master's négligence, is 
not whether the servant exercised care to discover dangers, but wheth- 
er they were known to him, or were so patent as to be readily ob- 
servable by him. Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 
665, 671, 18 Sup. Ct. 777, 42 L. Ed. 1188; Choctaw, Oklahoma & Gulf 
R. R. Co. v. McDade, 191 U. S. 64, 68, 34 Sup. Ct. 34, 48 L. Ed. 96 ;. 
Choctaw, Oklahoma & Gulf R. R. Co. v. Holloway, 191 U. S. 334,, 
337, 34 Sup. Ct. 103, 48 L. Ed. 307; Texas & Pacific Ry. Co. v. 
Swearingen, 196 U. S. 51, 62, 25 Sup. Ct. 164, 49 L. Ed. 383 ; Mis- 
souri, Kansas & Texas Ry. Co. v. Wilhoit, 85 C. C. A. , 160 Fed. 

440; Kirkpatrick v. St. Louis & San Francisco Rv. Co., 85 C. C. 
A. , 159 Fed. 855. 

It is complained that one Saddler, a witness for the plaintifif, was 
permitted to qualify as an expert, in respect of the tests to which 
boilers should be subjected, by stating that he was qualified to testi- 
fy upon that subject, and was permitted to so testify when it plainly 
appeared that he was not qualified. The first part of the complaint 
has référence to the following in his testimony: 

"Q. Well, is your knowledge, from reading and obsen-ation and your ex- 
périence as a boiler maker, sucli as to enable you to détermine what tests 
boilers stiould be subjected to generally? A. I think it is." 

There was nothing objectionable in this. It was only preliminary 
or precautionary, and was not made the test of his qualification. He 
was also required to state the extent of his reading, observation, and 
expérience, and it was in the light of that testimony that he was held 
to be qualified. The second part of the complaint has référence to 
the fact that, while he stated that he had had 13 years of expérience 
in the actual construction, inspection, and testing of différent types 
of boilers, both locomotive and stationary, he also stated that he had 
not come in contact with any of the same type as the one which ex- 



662 ICI IfEDBBAL REPORTER. 

ploded, and that his knowledge of its construction and principle of 
opération was confined to what was disclosed at the trial and to what 
he had read in a book obtained f rom the town library and then in the 
courtroom. Whether or not, in the light of thèse statements, and of 
the différences between the boiler in question and those which had 
corne under his observation — and the record makes it plain that he 
accurately understood thèse différences — ^lie was qualified to testify 
as an expert, upon the subject to which his attention was directed, 
was a niatter which rested largely in the discrétion of the trial court, 
and its, décision thereon ought not to be disturbed, unless we can say 
that it was clearly erroneous. Spring Co. v. Edgar, 99 U. S. G4.5, 
658, 25 L. Ed. 487; Montana Ry. ,Co."v. Warren, 137 U. S. 348, 353, 
11 Sup. Ct. 90, 34 L.,Ed. 681; Chateaugay Iron Co. v. Blake, 144 
U. S. 476, 484, 12 Sup. Ct. 731, :36 L. Ed. 510; Gila River R. R. 
Co. V. Eyon, 20311. S. 465, 47-5, 27 Sup. Ct. 145, 51 E. Ed. 276. We 
cannot so say. Indeed, a careful examination of the testimony given 
by the witness satisfies us that he was qualified. 
' As bearing upon the frequency with which, in, the exercise of rea- 
sonable care, the boiler should hâve been cleaned and inspected, the 
plaintiflf was permitted to give in évidence certain opinions of ex- 
perts ;elicited by hypothetical questions in which it was assunied that 
in such eleaning as had actually occurred prior to the explosion it had 
been found that some of the tubes or, fines, especially those nearest 
to the fire, were obstruçted or choked with incrustations to such an 
extent as to prevent the free pa,ssage through them of the water drill 
and the air hammer, appliances used in eleaning them; and it is urged 
that this was error, because there was no prqper eyideince upon which 
to base thçiassumption upon which the opinions were given. The con- 
tention involves a misconception of what évidence was produced, as 
a brief référence to some of it will show. A witness, who had been 
the assistant engineer at the defendant's Oélwein shops at and prior 
to the time of the explosion, testified: 

"Mud and scale are the obstructions that are found in the flties. This 
mud andscale cornes from impurities deposited iu the water. It Is hardost in 
the front set, whleh is most directly exposed to the tire. * * * Q. Do yon 
know wliether or not theré was any trouble In eleaning out any of the flues? 
A. Tes ; I do. Q. And what was the trouble? . À. There seemed to he some 
obstruction that prevented' the water cleaner from passing freely through the 
tubes. Q. What tubes were thèse — the tubes in the, front set, or the tubes 
în the rear set or the middle set? A. I couldû't take my oath as to what par- 
ticular tubes they were— flue or flues. When the obstruction is least serious 
the water drill or water cleaner is used, and when this does not answer the 
air hammer is used. * ♦ * A boiler can be wàshed out in two or three 
days. * • * The condition of the boiler, as to whether it is clogged, dé- 
termines the lengtb of time necessary. * ♦ * If the water cleaner won't 
remove the scales, and the Incrustations are too solid to be removed, then 
the air hammer is used," 

And anbthér witness, who was one of thè defendant's boiler wash- 
ers prior té'thé explosion', testified : 

"Q. Now, what can yo,u say as to the circulating tube; that Is, the tube 
that runs In the fbrm of an arc or circle, ànd connecté the two upper drums? 
A. The lïpjjer ^ciréulating tubes, or the lower ones? Q. The lower ones. A. 
Well/ it was: most generally always prétty well clogged up. Q. How did 



CHICAGO GREAT WESTERN ET, CO. V. m'dONOUGH. 663 

you clean that? A. With the air Immmer. * * * Q. Did you leave aiiy 
of those circulating, tubes wlthout cleaning tliem? A. No, sir. Q. Wlien 
you say that tliey would be fllled, or partly fllled, you mean tliat tliey were 
In that condition when you began the workî A- Xes, sir." 

True, there was évidence tending to contradict part of this ; but 
that did not affect the plaintiff's right to eHcit the opinions of experts 
upon the hypothesis of the truth of what his évidence tended to prove. 
Jackson v/Burnham, 20 Colo. 532, 39 Pac. 577; Louisville, etc., Co. 
v. Falvev, 104 Ind. 409, 413, 3 N. E. 389, 4 N. E. 908; Orient Ins. 
Co. V. Léonard, 57 C. C. A. 176, 120 Eed. 808. 

One of the questions to which much évidence was addressed was 
whether or not, in the exercise of reasonable care, the boiler should 
hâve been subjected to the hydrauHc test more frequently than was 
done. This test was appHed in 1898 or 1899 when the boiler was in- 
stalled, in 1901 following gênerai repairs, and possibly again two 
years before the accident in question. To sustain the affirmative of 
the question, the plaintiiï introduced the testimony of experts to the 
efïect that, when the tubes or flues of a boiler become incrusted as 
before described, the fîre and flame to which they are subjected in 
ordinary use hâve a tendency to burn, blister, and weaken them, and 
therefore to increase the occasion for inspecting and testing them ; 
that the hydraulic test was a known and practical one, applicable alike 
to ail types of stationary boilers, and was more efficient than other 
tests ; that it should hâve been apphed once in each year, and whenever 
there were circumstances tending to excite suspicion as to the safety of 
the boiler; and that such was the practice of the Chicago & North- 
western Railway Company, and possibly of some other owners of 
stationary boilers. The défendant excepted to the admission of the 
évidence of the practice of the Chicago & Northwestern Railway Com- 
pany, and now contends that, while évidence of a gênerai practice of 
that character among boiler owners would hâve been admissible, it 
was not permissible to show anything short of a gênerai practice. 
In our opinion the évidence was properly admitted. The Chicago & 
Northwestern Railway Company had long owned and operated many 
statiotiary boilers in thé various shops connected with its extensive 
railroad, several of which were in the same région as the shops of the 
défendant, and the fact that the practice stated was followed by that 
Company was some évidence of what could hâve been done by the de- 
fendant, and so had a material bearing upon whether it exercised 
reasonable care in what was actually done. This is illustrated, as 
we think, in Washington, etc., R. R. Co. v. McDade, 135 U. S. 554, 
574, 10 Sup. Ct. 1044, 34 L. Ed. 235, where, in quoting approvingly 
from Myers v. Hudson Iron Co., 150 Mass. 125, 138, 23 N. E. 631, 
633, 15 Am. St. Rep. 176, it was said: . 

"The plaintlffs were allowed to show that other machinery or appliances 
than those used by the défendant would hâve been safer; for example, a 
strap brake, a friction V, so called, or a réversible engine. In order to aid the 
jury in determiuiug whether the défendant had exercised reasonable care in 
provldlng and maintaining the machinery actually In use, It was compétent 
to show what other kinds of machinery or appliances were used elsewhere, 
and mlght hâve been used in shaft No. 1. Wheeier v. Wason Manuf. Co., 135 
Mass. 294, 298. It does not follow from the introduction of such évidence that 
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the défendant was bound to use the very safest, or newest, or any partioular, 
maehinery or appliances; but, as 'reasonable care' is a relative term, the 
jury might properly consider wliat eould be doue to secure safety, and the évi- 
dence was compétent." 

The défendant did not question that there was a gênerai practice 
among owners of stationary boilers to subject them to the hydraulic 
test when they were installed and following gênerai repairs; but it 
introduced the testimony of several witnesses to the efïect that this 
practice did not include the application of such test at other times, 
and that it was not so applied in the shops of ten or more railroad 
and other companies with which they had been connectée!. Some of 
thèse witnesses, however, conceded that to hâve so applied it was prac- 
ticable, would hâve disclosed any serious impairment of the resisting 
power of the boiler, and would not hâve strained or injured it, if it was 
in reasonably safe condition. In that connection the défendant request- 
ed that the following instruction be given : 

"Evidence as to custom has been received to throw light upon the ques- 
tion of what method, System or custom as to tests and inspection are ordi- 
narily and usually exereised by ordinary prudent persous operatlng steam 
boilers. You are told that the standard of care to be applied, in order to dé- 
termine whether or not défendant Is négligent, cannot be measured by the 
custom and practice of a single employer so operating steam boilers, or made 
to 43epend upon the custom and practice of such single employer. The défend- 
ant was bound only to exercise such reasonable care and prudence as an 
ordinarily prudent person, operating such steam boilers In his business, would 
exercise under like circumstances ; and If you find such care was exereised, 
you cannot find the défendant négligent for failure to adopt such system of 
inspection as a single employer has adopted; if that System was not in gên- 
erai use and not usually employed by ordinarily careful and prudent persons 
under like circumstances." 

The request was refused, and the following instruction was given: 
"As bearing upon this question of inspection, and the failure to inspect 
is one of the charges that the plaintiff makes agalnst the défendant, you are to 
consider ail the testimony in the case bearing upon it. There has been a 
great deal of It. It is your province to détermine, and In , doing so you are to 
consider ail the facts and ail the évidence that Is shown hère before you, and 
détermine whether or not the défendant has exereised that degree of care in 
so doing that a reasonable and prudent person, under the circumstances and 
surroundings that existed there at Oelweln at that time, would hâve exereised. 
* • * While the conduct of the other companies is not neeessarily con- 
clusive hère, because the conditions may vary somewhat from the conditions 
surrounding thls situation at Oelweln, still it is proper for you to consider 
what they do in determining whether the défendant in this case has exereised 
that degree of care that the law required. * * • There Is no deflnlte rule 
whlch will détermine the number of times that the boiler or the flues in the 
boiler should be cleaned, or what particular tests should be applied to them 
to détermine whether or not they were in a reasonably safe condition. That 
dépends upon the circumstances of the particular situation in this case, what 
was the'character of the water that was used in those boilers, what was the 
amount of sédiment or deposit that is lef t in them, and what was the character 
of that sédiment when it was subjected to the fire; and from the character 
and quallty of the water asad the sédiment that it produced, and the nature 
of that sédiment and ail thè other facts shown by the évidence, you will say 
what would hâve been the frequeucy of the cleanlng of the boiler that a rea- 
sonable and prudent person would ordinarily hâve done to bave kept it In a 
reasonably safe condition for use, and whatever such a person would hâve doue 
under the circumstances of the situation there at Oelwein the défendant was 
required to do and no more and no less. * • • if you should find that 
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this explosion * * * was because of some latent defect in tlie flue, some 
lilddeu defect there, that could not be discovered by ordlnary care aiid rea- 
sonable diligence, why the défendant wouîd not be liable. * * * The de- 
fendant is not required to furnish the best and safest appliances that can be 
obtained in the market. It is required to furnish only those that a reason- 
able and prudent person would furnish as applicable to the purpose for which 
they were to be used and the circumstances under which they were to be 
Tised." 

It is said that the action of the court in this matter was error, 
because it permitted the jury to test the character of the defendant's 
conduct, in respect of the application of the hydraulic test, by the 
practice of the Chicago & Northwestern Railway Company alone, and 
because it permitted them to find that the défendant was négligent, 
even though they believed from the évidence that its conduct con- 
formed to the prevailing practice among boiler owners. The conten- 
tion must fail. It rests upon a misconception of the true import of 
the instruction given, and also confuses the controlling standard of 
reasonable or ordinary care with what is only évidence thereof. In- 
stead of being permitted to test the character of the defendant's con- 
duct by the practice of the Chicago & Northwestern Railway Company 
alone, the jury were required to test it by what a reasonably prudent 
person would ordinarily hâve donc in the like circumstances, as dis- 
closed by ail the évidence, inclviding that relating to the conduct or 
practice of other boiler owners ; and the test so prescribed, rather 
than the usual conduct or prevailing practice of others, was the con- 
trolling standard of reasonable or ordinary care. What was done 
by others, even though usually done, was évidence only of that stand- 
ard, and was to be considered and weighed with the other évidence, 
and not to the exclusion thereof. A particularly apt and comprehen- 
sive statement of the law on this subject is found in Prof. Wigmore's 
récent treatise on Evidence, where it is said (volume 1, § 461) : 

"The distinction is in itself a simple one: (1) The conduct of others évi- 
dences the tendency of the thing in question ; and such conduct — e. g., In 
using brakes on a hill, felt shoes in a powder factory, railings around a 
machine, or in not using them — is receivable with other évidence showing the 
tendency of the thing as dangerous, defective, or the reverse. But this is 
only évidence. The .iury may flnd from other évidence that the thing was in 
fact dangerous, defective, or the reverse, and that its maintenance was or 
was not négligence in spite of the above évidence. (2) Meanwhile the sub- 
•stantive law tells them what the standard of conduct for négligence is; and 
this standard is a flxcd one, independent of the actual conduct of others. To 
take that conduct as furnishing a sufficient légal standard of négligence would 
be to abandon the standard set by the substantive law, and would be improp- 
er. This conduct of others, then, (1) is receivable as some évidence of the 
nature of the thing in question, because it indicates what is the influence of 
the thing on the ordinary person in that situation ; but (2) it is not to be 
taken as fixing a légal standard for the conduct required by law. This dis- 
tinction Is patent enough, but it is sometimes judicially ignored. Such évi- 
dence Is sometimes improperly excluded on the erroneous supposition that the 
mère réception of it implies that it is to serve as a légal standard of conduct. 
The proper method is to receive it, with an express caution that It is merely 
evidential, and is not to serve as a légal standard." 

And such is plainly the eflfect of the décisions of the Suprême Court 
of the United States. Grand Trunk R. R. Co. v. Richardson, 91 U. 
S. 454, 469, 23 L. Ed. 356; Wabash Railway Co. v. McDaniels, 107 
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U. s. 454, 461, 2 Sup. Ct. 932, 27 L. Ed. 605; Northern Pacific R. 
R. Co, V. Mares, 133 U. S. nO, 719, 721, 8 Sup. Ct. 321, 31 L. Ed. 
296; Texas & Pacific Ry. Co, v. Behymer, 189 U. S. 4G8, 470, 23 
Sup. Ct. 622, 47 L. Ed. 905. 

In the McDaniels Case it was said by Mr. Justice Harlan : 

"If tlie gênerai practice of such corporations iu the nppolntment of serv- 
ants is évidence wliicli a jury niay eonsider in detennining wlietlicr. in the 
] >arti cul ar case, tlie requisite degree of care was oliservecl, snch ])racliee ean- 
not be taken as conclusiVe upon the inquiry as to the care which ouglit to 
hâve beeli exereised. A degree of care ordinarily exercised iu sucli matters 
may iiôt be due care, or reasonable care, or proper care, and therefore not 
ordinary care within the meaning of the law." 

In the Mares Case the following instruction, given at the request 
of the plaintif? over the objection of the défendant, was fully ap- 
proved: 

"Ordinary or due care in such cases is not merely such care as otiier railroadi 
companies exercise under lilîe circumstances, for other railroud conipanies 
may be careless. Ordinary care In the sélection or rétention of servants in 
such cases implies that degree of diligence and précaution whicli the ex- 
igencies of the particular service reasonably require — that is, such care as, 
in vlew of the conséquences that may resuit from négligence on tlie part of 
employés, is fairly commensurate with the périls or dangers lil^ely to be 
encountered." 

In the Behymer Case, where error was alleged because of a refusai 
to rule that the defendant's liability for injuries sustained by the 
plaintifif, in being thrown from a freight train of which he was brake- 
man by a sudden jerk thereof, "depended on whether the freight train 
was handled in the usual and ordinary way," it was said by Mr. Jus- 
tice Holmes : 

"Instead of that, the court left it to the jury to say whether the train was 
handled with ordinary care; that is, the care that a person of ordinary pru- 
dence would use under the same circumstances. ïhis exception ueeils no 
discussion. The charge embodied one of the commonplaces of the law. Wliat 
usually is doue may he évidence of what ought to be doue; but what ought 
to be done is flxed by a standard of reasonable prudence, whether it usually 
is eomplied with or not." 

And in the récent case of Shandrew v. Chicago, Milwaukee & St. 
Paul Railway Co., 73 C. C. A. 430, 434, 142 Fed. 320, 324, it was 
said by Judge Adams, in speaking for this court: 

"What other rallroad companies did is not in Itself a standard of care for 
the défendant, but is évidence only ot that standard. It is évidence that the 
jury may eonsider under proper instructions iu determining whetlier this de- 
fendant exercised ordinary care ; that js, sucli care as other prudent persons 
engagea, in the same business ordinarily exercised. The Suprême Court of 
the, tTnl{ed States well expressed . this thought in the case of Texas & Pacific 
Bailway Co. v. Behymer. * * * From thèse observations it appears that 
the proof of what other railroads did under similat circumstances was prop- 
erly treated In thèse instructions as évidence only of ths standard of that 
ordiiiarj; care which the law required the défendant fo observe." 

Tested by the resuit of thèse décisions, the instruction given ac- 
curately stated what considération should be given to the practices 
of other boiler owners, including the Chicago & Northwestern Rail- 
way .Company. .' . 
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The explosion in question occurred in June, 1904, and resulted from 
the bursting of one of the tubes or flues nearest the fire, when the 
pressure was only noi-mal, or the usual working pressure. Over the 
defendant's objection, évidence was adniitted of a similar explosion 
in 1900, something over a year after the boiler was installed, of two 
others in the fall of 1901, and of still another in the fall of 1903. The 
admissiblity of this évidence is one of the questions presented by the 
assignments of error. It was admitted as tending to show some no- 
tice to the défendant of the probable length of time that the tubes or 
flues could be used with reasonable safety, in the conditions surround- 
ing their use in that boiler, and as bearing upon the précautions which, 
in the exercise of reasonable or ordinary care, should bave been taken 
thereafter in inspecting and testing them to détermine whether they 
were in reasonably safe condition to be used; and the jury were plain- 
ly instructed that it could be considered for that purpose, and none 
other, and particularly that it could not be regarded as évidence of 
any négligence at the times of the prior explosions. Considering the 
restricted purpose for which the jury were permitted to consider it, 
we entertain no doubt that it was properly admitted. What is rea- 
sonable or ordinary care in the inspection and testing of a boiler dé- 
pends in part upon its tendency to become impaired by use, because 
to be reasonable or ordinary the care must be proportionate to the 
danger; and as the tendency to impairment results from natural laws, 
and usually is continuons, the observed exhibitions thereof in the past 
are generally indicative of what may be expected in the future. In 
conséquence, due regard for them must be had in what is donc to 
make the future use reasonably safe, and when the reasonableness 
of what is so donc becomes the subject of inquiry they bave a mate- 
rial bearing thereon. Recurring explosions, sucli as were sliown at 
the trial, when there is no other known cause for them, are indicative 
of a pronounced and dangerous tendency to impairment, to which 
the care to be exercised in future inspection and testing must be pro- 
portionate. As quite apposite, we quote from Dr. Wharton's work 
on Evidence (volume 1, §§ 40, 41), wherein, after a référence to the 
gênerai rule which excludes évidence of other independent, though 
similar, acts of négligence, it is said : 

"But Ti'llen a party is eharjred witti tho nesliseiit uso of a s'ppciflp a;roncy, 
and when the case agairiMt him is that ho ûUï not use care !iv(Ji)ortioDate to 
tlie (Jauger, then tlie question becomes niaterial \\'iiether he liutn'i'. or ougiit to 
hâve knowu, the estent of the danger. On sueli an isi^ue as tliis it is relevant 
for the party aggrie^'('<l to put in évidence of discoiniected aets, of vvlii(;h it was 
the duty of the défendant to liave beeu cognizaut, and wliich. if lu' were eog- 
nizant of them, would hâve advised him of the e.xtent of tiie danger, .and 
would hâve made it his duty to ta lie précautions which would, if faithfully 
applied, hâve prevented the injury suod for." 

An instructive and leading case upon the subject is Morse v. Min- 
neapolis & St. Louis Ry. Co., 30 Minn. 465, 471, IC N. W. 358, 361, 
where recovery was sought for injuries sustained in the derailment 
of an engine which was allegcd to bave been caused by a defective 
switch, and where the plaintifif was. permitted, for the purpose of 
showing the defective character and dangerous tendency of the switch, 
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to prove tHat other engines and cars had left the track at the same 
point. In holding this évidence admissible for the purpose stated, it 
was said by the late Judge Mitchell : 

"It is, of course, not compétent for the purpose of showing Independent 
acts of négligence; but we tliinkon principle it is clearly admissible when it 
tends to sbow that the common cause of thèse accidents is a dangerous or 
unsafe thing. It would be certainlj^ compétent to prove by an expert that, at 
a time elther before or after the accident, when the instrument claimed to 
hâve caused it was in the same condition as when the accident complalned of 
occurred, he examined and experlmented with it, and found It capable of pro- 
dueing like résulta. Hence there seems no reason for excluding ordinary 
expérience, when confined within the same limits and for the same purpose. 
Thèse efCects are in the nature of experiments to show the actual condition 
of the instrument. Upon any issue as to the condition or safety of any work 
of human construction designed for practleal use, évidence showing how it 
bas served, when put to the use for which it was designed, would seem to 
bear directly upon the issue. It is sometimes objected that this présents new 
and Collatéral issues of which a défendant bas no notice. In a certain sensé 
every Item of évidence material to the main issue introduces a new issue ; 
that is, it calls for a reply. In no other sensé does it make a new issue. Its 
only importance is that it bears on the main issue, and, if it does, it is com- 
pétent. Evidence of simllar accidents resulting from the same cause bas often 
been held compétent for the purpose referred to. Kent v. T'own of Lincoln, 
32 Vt. 591 ; Quinlan v. City of Utica, 11 Hun (N. Y.) 217 ; Willey v. Ports- 
mouth, 3ô N. H. a03 ; Chicago v. Powers, 42 111. 1(Î9, 89 Am. Dec. 418 ; Piggott 
V. Eastern Cos. R. Co., 3 C. B. 229; House v. Metcalf, 27 Conn. 631; Hill 
V. P. & R. R. Co., 55 Me. 438, 92 Am. Dec. 601 ; Darling v. Westmoreland, 52 
N. H. 401, 13 Am. Kep. 55. But to render such évidence compétent it must 
appear, or at least the évidence must reasonably tend to show, that the in- 
strument or agency whose condition is in issue was in substantially the same 
condition at such times as it was at the time when the accident complalned of 
occurred." 

True, this view is rejected by some of the courts; but the reason- 
ing upon which it is founded is sustained by controUing décisions of 
the Suprême Court of the United States, and by many other satis- 
factory décisions. Grand Trunk R. R. Co. v. Richardson, 91 U. 
S. 454, 470, 23 L. Ed. 356; District of Columbia v. Arms, 107 U. S. 
519. 524, 2 Sup. Ct. 840, 27 L. Ed. 618; Vicksburg, etc., R. R. Co. 
V. Putnam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 30 L. Ed. 257 ; Texas 
& Pacific Ry. Co. v. Watson, 190 U. S. 287, 289, 23 Sup. Ct. 681, 47 
L. M. 1057 ; Chicago, etc., Co. v. Gilbert, 3 C. C. A. 264, 52 Fed. 
711; Gulf, etc., Co. v. Johnson, 4 C. C. A. 447, 54 Fed. 474; Central 
Vermont R. R. Co. v. Soper. 8 C. C. A. 341, 353, 59 Eed. 879 ; Chicago, 
etc., Co. V. Netolicky, 14 C. C. A. 615, 622, 67 Fed. 665; Wabash 
Screen Door Co. v. Black, 61 C. C. A. 639, 645, 126 Fed. 721; Mc- 
Carragher v. Rogers, 120 N. Y. 526, 24 N. E. 812; Findlay Brewing 
Co. V. Bauer, 50 Ohio St. 560, 35 N. E. 55 ; City of Bloomington v. 
Legg, 151 m. 9, 371 N. E. 696, 42 Am. St. Rep. 216; Frohs v. Citv 
of Dubuque, 109 lowa, 319, 80 N. W. 341; Colorado, etc., Co. v. 
Rees, 21 Colo. 435, 440, 42 Pac. 42; Pacheco v. Judson Mfg. Co., 
113 Cal. 541, 45 Pac. 833 ; Yates v. Citv of Covington, 119 Ky. 228, 
83 S. W. 592; Mvers v. Hudson Iron Co., 150 Mass. 125, 131, 138, 
22 N. E. 631, 15 Am. St. Rep. 176, 1 Wigmore, Ev. § 458. 

But it is urged that this évidence was not admissible, because the 
conditions at the times of the prior explosions were not substantially 



CHICAGO GEEAT WESTERN RT, CO. V. m'dONOUGH. OCO 

the saine as those at the time of the explosion in question. If the 
promise be correct, the conclusion undoubtedly follows. Is the prem- 
ise correct? Primarily, it is well to observe that sameness in every 
détail is not necessary, but only similarity in essential conditions ; that 
is, in such as reasonably might be supposed to affect the tendency in 
question. 1 Wigmore, Ev. § 442. The changes relied upon are (1) 
that foUowing the later of the two explosions in 1901 the tubes near- 
est the iîre were ail taken out and replaced by new ones, and (2) that 
in 1902 the source from which water was secured for the boiler was 
changed, and thereafter the water was subjected to filtration before 
it entered the boiler. As both changes were efïected before the ex- 
plosion in the fall of 1903, it is plain that they produced no dissimi- 
larity between the conditions at the time of that explosion and those 
at the time of the succeeding one in 1904, when the plaintiff was in- 
jured. Ail the explosions occurred in the tubes nearest the fire, 
where, according to the undisputed évidence, the tendency to im- 
pairment was the greaiest. Thèse had been in use something over a 
year at the time of the explosion in 1900, and ail but a few of them 
had been in use something over two years at the time of the explo- 
sions in 1901. Obviously, the removal of the old tubes and the sub- 
stitution of new ones, following thèse explosions, produced for a time 
a substantial change in the conditions, because it eliminated the prior 
use to which the old tubes had been subjected. But it had ceased to 
be operative, in any substantial sensé, at the time of the explosions 
in 1903 a:nd 1904; for the new tubes, which were like the old ones, 
had then been subjected to the same kind and amount of use as had 
the old ones at the times of the earlier explosions. 

We pass, therefore, to the other change. The only way in which 
it could hâve materially altered the conditions was in preventing or 
lessening the incrustation of the tubes. But the évidence, including 
that for the défendant, tended strongly to establish that it did not 
hâve any appréciable effect in that regard; that thereafter, as before, 
the incrustations in the tubes nearest the fire were not infrequently 
"like granité or crockery — that is, barder, you might say, than iron 
or Steel"— and as much as one-sixteenth of an inch in thickness, which 
was one-half the thickness of the tubes ; and that the filtration, while 
removing some of the sédiment from the water, had but little effect 
upon other impurities, which, under the influence of the great beat 
to which the water was subjected, attached themselves to the tubes 
in the form of thèse hard and particularly objectionable incrustations. 
We cannot say, therefore, that this change was sufficiently substan- 
tial to render the évidence of the earlier explosions inadmissible; and 
we more readily give effect to this conclusion because the jury were 
instructed that, in determining whether the défendant had exercised 
reasonable care in cleaning and testing the boiler, they should con- 
sider, in connection with the other évidence bearing thereon, the char- 
acter of the water that was used, and the amount and nature of the 
sédiment or deposit that it left in the tubes when subjected to the 
fire, which, of course, required them to consider any improvement in 
that respect that may hâve resulted from changing the source from 
which the water was secured and subjecting it to filtration. 
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Finally, it is complained that error was committed în admitting, 
and afterwards in refusing to strike out, évidence showing the re- 
moVal and condition of 11 of the tubes or fines immediately follow- 
ing the explosion in question. As respects the évidence of their re- 
moval, it is enough to say that it was not offered or admitted as an 
admission or confession that the tubes were defective, or that the de- 
fendant had been in any manner négligent, but only as à mère in- 
cident in showing their condition ; some of the witnesses having ex- 
amined them as they were being removed, and others after their re- 
moval was accomplished. Besides, the fact of their removal was 
shown by the défendant in the same incidental way. As respects the 
rulings in respect of the évidence of their condition, the facts are 
thèse : When plaintifif's counsel indicated his purpose to ofifer such 
évidence, the court interposed : 

"Well, I understand it is for the purpose of showing the condition of the 
flues at the tlme of the accident." 

And plaintifï's counsel replied: ; 

"Yes, sir ; it is for the purpose of showing the condition of the flues, so 
far as we ean, at the tlme of the accident." 

Plaintifï's counsel then inquired of a witness, who was preseiit 
when the fîues were removed: 

"Will you descrihe the condition of the flues that were taken out? I allude 
now to the condition when they were talcen out." 

Whereupon defendant's counsel objected that this was "seeking 
to elicit évidence to establish négligence by a condition found subsé- 
quent to the explosion." The objection was overruled, the défendant 
excepting, and, without any further objection, testimony was elicited 
from that witness and others tending to show that some of the flues 
ivere slightly warped, thàt the one which burst and caused the ex- 
plosion was reduced in thickness at the place of the reht or rupture, 
and that it and others were pitted, blistered, and burned. Subsequent- 
ly the défendant requested that ail of this évidence be stricken out, 
because it related to "a condition subséquent to the accident," and 
because the disturbance wrought by the explosion made, it of no value 
for the purpose for which it was ofïered. The request was denied, 
the défendant excepting, and, in its charge to the jury, the court re- 
ferred to this évidence, saying that it — 

"was admitted for the purpose of more accurately and clearly sliowing you 
the actual condition of those flues at the tinie of tliat accident, and for no other 
purpose, and you will consider it for that alone, and not as évidence of neglect 
on the part Qf the défendant compaùy. There is also testimony which tends 
ta. show that the e?cplosion Itself might hâve afCected or changed the actual 
condition of the flues or the boiler at the tlme of the explosion. You hâve 
heard that testimoiiy, and, like the other testimony in the case, it is for you 
to say to what extent those flues were injured by the efCect of the explosion 
itself. And from ail the testimony you will say what was the actual condi- 
tion of those, flues. at the time just prier to the. explosion which resulted in 
the iujury of Mr. McDonough. The teStimony was admitted for that purpose, 
and will be consldered for that purpose alone." 

It is not hère seriously insisted that the évidence that the flue which 
burst and others were pitted, bhstered, and burned was inadmissible, 
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and, if it were, we would hâve to hold otherwise. It was made per- 
fectly plain that the explosion could not hâve wrought any change 
in that respect, and therefore that, if that was their condition imme- 
diately following the explosion, it must also hâve been their condi- 
tion just prior to the explosion. There was, however, substantial 
évidence which tended quite persuasively to show that the rednced 
thickness of the ûue which burst and the warping of others could as 
well be attributed to the force of the explosion as to anything which 
had occurred in their prior use; and it may be that it would not 
hâve been error to hâve stricken out the évidence of their being in that 
condition. 6 Thompson, Neg. § 78T0. But in our opinion the de- 
fendant is not in a position to complain that this évidence was ad- 
mitted or that it was not stricken out. The objection interposed when 
the after condition of the flues was about to be shown was not tenable, 
because it was nothing less than an assertion that no évidence of that 
character was admissible for the purpose indicated, which was not 
the case, as the authorities amplv show. Droney v, Doherty, 186 
Mass. 205, 71 N. E. 547; Creaniery Package Mfg. Co. v. Hotsen- 
piller, 159 Ind. 99, 64 N. E. 600 ; 1 Wigmore, Ev. § 437. And the 
motion to strike out was in terms directed against "ail évidence" of 
that character, and so covered that relating to the pitted, blistered, 
and burned condition of some of the flues, as well as that which it is 
now said was objectionable. To hâve sustained the motion in the 
terms in which it was made would undoubtedly hâve been error, and 
yet the court was not bound to do more than to respond to it as made. 
As has been well said: 

"Courts of justice are not obligea to modify the propositions sultmitted by 
couupel, so as to make ttiein fit the case. If tliey do not lit, tliat is enougb 
to authorize their rejection." Elliott v. Piersol, 1 Pet. (U. S.) 328, 338, 7 L. 
Ed. 164. 

But this does not mean that the court is not at liberty, on such a 
motion, to sélect or separate objectionable évidence from what is un- 
objectionable, and to strike out the former, but only that it is noî 
obliged to do so. Elliott v. Piersol, supra; Moore v. Bank of Me- 
tropohs, 13 Pet. (U. S.) 302, 310, 10 L. Ed. 172; United States v. 
McMasters, 4 Wall. (U. S.) 680, 682, 18 L. Ed. 311; Smith v. Brown, 
8 Kan. 609, 619; Louisville, etc., Co. v. Falvey, 104 Ind. 409, 416, 
3 N. E. 389, 392, 4 N. E. 908 ; Jones v. State, 118 Ind. 39, 20 N. E. 
634; Davis v. Hopkins, 18 Colo. 155, 32 Pac. 70. It follows that the 
instruction relating to the évidence of the after condition of the flues 
put that matter before the jury in as favorable a light for the défend- 
ant as, in the circumstances, it was entitled to demand. 

In what has been said it has been assumed, for présent purposes 
only, that the évidence of the reduced thickness of the flue which 
burst and of the slight warping of others might well hâve been strick- 
en out; but we would not be understood as holding that, if that 
had been properly requested, the refusai to do so would bave been ré- 
versible error. See Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. 
Ct. 288, 37 L. Ed. 118. That question is not hère, and requires no 
further notice. 

We find no error in the record, and the judgment is affirmed. 
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MORRIS V. UNITED STATES* 

(Circuit Court of Appeals, Eighth Circuit. March 17, 1908.) 

Ko. 2,677. 

1. Obiminal Law— Nature of Offense— Felony ok Misdemeanor. 

Tliere are no crimes or offenses eognizable in tbe fédéral courts outslde 
of maritime or international law or treaties except such as are created 
and deflned by act of Congress, and where tbe statute désignâtes and de- 
nouncès a crime of tbe cbaracter or class wliicb at common law was re- 
garded as a felony, wlthout naming It as a misdemeauor, it is to be class- 
ed as a felony, but not if it is termed by tbe statute a misdemeanor. If 
tbe statute adopts a state statute as to an offense made a felony by tbe 
State law, it may be so treated by tbe fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Crimlnal I/aw, 
§§ 29-31.] 

2. Indictment and Information— Joindeb of Offenses- Offenses of Samb 

Class. 

Tbe offenses created by the Oleomargarine Act -4.ug. 2, 1S86, c. 840, 
24 Stat. 209 (U. S. Comp. St. 1901, p. 2228), were unknown to the common 
law, and are ail merely statutory misdemeanors and of the same class 
regardless of tbe various penalties prescribed, and charges under its 
différent provisions may be joined in the same indictment under Rev. St. 
§ 1024 (U. S. Comp. St. 1901, p. 720). 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 419, 420.] 

3. JuBY — Competkncy of Jueors in Fédéral Courts— Peioe Service. 

Rev. St. § 812 (U. S. Comp. St. 1901, p. 627), wbich provides that "no 
person sball be summoned as a juror in any Circuit or District Court 
more than once in two years and it sball be sufflcient cause of challenge 
to any Juror called to be sworn in any case that he has been summoned 
and attended sald court as jurer at any term of said court held wltbln 
two years prior to the time of such challenge" as modified by Act June 
30, 1879, c. 52, § 2, 21 Stat. 43 (U. S. Comp. St. 1901, p. 624), by reducing 
the time to one year, prescribes the rule of procédure in the fédéral courts 
to the exclusion of any state statute or rule, and under such provisions 
it Is not ground of challenge to a juror that he bas served as a juror vvitb- 
in one year unless it was In the same court. 

4. Inteenal Revenue — Proseoution for Oarrying on Business Without 

Paying Spécial Tax— Issues and Bueden of Pboof. 

In a prosecution for carrying on a business wlthout having pald the 
internai revenue tax required by statute it is sufflcient for tbe goveru- 
ment to prove that défendant earried on the business at a certain time 
and place and payment of the tax is a matter of défense, which if relied 
on must be proved by défendant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 29, Internai Revenue, 
§ 149.] > 

5. Indictment and Information— Mode of Making Objections— Object- 

ING to Introduction of Evidence. 

The practice of attacking tbe sufflclency of an indictment by objecting 
to tbe Introduction of any évidence tbereunder is not recognized in the 
fédéral courts. 

6. Chiminal Law— Whit or Beror— Formal Defects— Curative Statute. 

Tbe objection that an indictment in a fédéral court fails to show on 
its face that the grand jury which returned if came from tbe district 
in which it was found is one to a matter of form only and under Rev. 

*Rehearing granted as to the suiiiciency of the eighth count of tlie indict- 
ment. 
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St. § 1025 (U. S. Comp. St. 1901, p. 720), does not render tbe îudictment 
insufficient, at least when flrst raised in an appellate court. 

[Eu. Note. — For cases in point, see Cent. Dig. vol. 15, Oriminal Law, 
§ 2627.] 

7. IKTERNAL REVENUE— INDICTMENT FOB VIOLATION OF OLEOMAKGAKINE ACT — 

SUFFICIENCY— "MANXJFACTUREK." 

An indlctment for carrying on the business of a manufacturer of oleo- 
margarlne without having paid the spécial tax therefor, based on the 
amendment to section 3 of the oleomargariue act added by Act May 9, 
1902, e. 784, § 2, 32 Stat. 194 (U. S. Comp. St. Supp. 1907, p. 636), wbich 
provides that any person that sells, vends, or furnisbes oleomargariue for 
the use and consumption of otbers "except to bis own family table vrith- 
out compensation," and who shall color the same to resemble butter, shall 
be deemed a manufacturer, need not négative such exception which is In 
fact mère surplusage, slnce It does not exempt from the opération of the 
statute anythlng wbich would otherwise be within it. 

[Ed. Note. — For other deiînitions, see Words and Phrases, vol. 5, pp. 
4346, 4358.] 

8. Same. 

An indietment in the language of section 4 of the oleomargarine act of 
August 2, 1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, p. 2229), cbarg- 
ing that the défendant at a certain tlme and place dld unlawfuUy "carry 
on tbe business of a manufacturer of oleomargarine without baving flrst 
then and there paid the spécial tax therefor as required by law," states 
ail the éléments of the offense and is sufficiently spécifie in the absence 
of a motion for a bill of particulars showiug whether the défendant ia 
chargea with being a manufacturer in the ordlnary sensé under the orig- 
inal act or as defined in the amendment of May 9, 1902, e. 784, § 2, 32 
Stat. 194 (U. S. Comp. St. Supp. 1907, p. 636). 

9. Same. 

An indlctment for a violation of section 6 of the oleomargarine act of 
August 2, 1886, c. 840, 24 Stat. 210 (U. S. Comp. St. 1901, p. 2230), by 
packing oleomargarine In packages which bad previously been used for 
that purpose eonsidered, and held sufQcient. 

10. Same. 

An indietment for using for packing oleomargarine stamped packages 
which had previously contained oleomargarine in violation of section 13 
of the oleomargarine act of August 2, 1886, c. 840, 24 Stat. 211 (U. S. 
Comp. St. 1901, p. 2232), which prohibits such use, and provides that 
"any person who fraudulently gives away or accepts from another, or 
who sells, buys or uses for packing oleomargariue any such stamped 
package," shall be gullty of a crlminal offense is good, at least after ver- 
dict, although it does not charge that such packages were "fraudulently" 
used. 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of JVIissouri. 

Shepard Barclay (Thomas T. Fauntleroy, on the brief), for plain- 
tiflf in error. 

Jesse W. Barrett, Spécial Asst. U. S. Atty. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The plaintiff in error (hereinafter, for 
convenience, designated the défendant) was indicted and convicted 
on various counts for the violation of certain provisions of the stat- 
161 F.— 43 
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ute respecting the manufacture and sale of oleomargarine. Act Aug. 
2, 1886, c. 840, 24 Stat. 309 ; volume 2, p. 2228, c. 7b, U. S. Comp. 
St. 1901. Some of the counts on which convictions were had were 
pr.edicated of the amendment to. section 3 of said act., 32 Stat. 194, 
approved May 9, 1902, c. 784, 32 Stat. 194. The eighth count on 
which conviction was had was under section 6 of said chapter 7b. 
The tenth count on which the défendant was convicted was based up- 
on another provision of the statute, hereinafter adverted to. The 
penalty imposed by the statute for the offenses embraced within the 
first five counts of the pétition on which convictions were had is a 
fine, without imprisonment. The penalty imposed by section 6 of the 
act, on which the eighth count was founded, is a fine of not more than 
$1,000, and imprisonment not more than two years. Under the tenth 
count of the indictment the statute authorizes a fine of not more than 
$100 and imprisonment not more than one year. On each of the said 
fîrst five counts, the court imposed a fine of $1,000. On the eighth count, 
the sentence was a fine of $1,000 and imprisonment in the United 
States penitentiary at Ft. Leavenworth for two years. On the tenth 
count, the sentence was a fine of $100 and 24 hours in jail. 

At the opening of the trial, counsel for the défendant moved that 
the district attorney be required to elect upon which of the counts he 
would prosecute. The déniai of this motion is assigned for error. 
The contention made is that the several oflfenses are so incongruous in 
law as not to admit of their joinder in the same indictment under the 
provisions of section 1024, Rev. St. (U. S. Comp. St. 1901, p. 720). 
The assumption of counsel is that ail the counts, save the eighth, are 
for misdemeanors, while the eighth is a felony. If, however, ail the 
offenses charged constitute only misdemeanors under the fédéral stat- 
ute, they would be "of the same class of crimes or ofïenses," being 
violations of the same statute "defining butter,, also imposing a tax 
upon and regulating the manufacture, sale, etc., of oleomargarine" ; 
aftd as such, it was permissible to join the several ofïenses in one in- 
dictment, setting forth the dififerent acts in separate counts. Pointer 
V. U. S., 151 U. S. 396, 400, 14 Sup. Ct. 410, 411, 38 L. Ed. 208. 
The only limitation, which is addressed largely to the discrétion of 
the trial court, upon such joinder of several ofïenses in one indictment 
is that their multiplication ought not to be so great as to tend "to 
confound the accused in his défense, or to préjudice him as to his 
challenges in the matter of being held out to be habitually criminal 
to the distraction of the attention of jury." In such case, the court 
might confine the indictment to so many of the ofïenses as would 
■prevent such préjudice. McElroy v. U. S., 164 U. S. 80, 17 Sup. 
Ct. 31, 41 L. Ed. 365. 

It is conceded that, inasmuch as the défendant could be sentenced 
under thé eighth count to imprisonment in the penitentiary, the offense 
is an infamous crime, within the purview of the fifth amendment to 
the fédéral Constitution. Mackin et al. v. United States, 117 U. S. 
348, 6 Sup. Ct. 777, 29 L. Ed. 909. It does not follow, however, 
that such resuit désignâtes the oflEense a felony so as to take it eut 
of "the same class of crimes or ofïenses" as those embraced in the 
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other counts of the indictment, which are adniittedly mère misde- 
meanors. 

Without reviewing the authorities, as this would be but a work 
of supererogation, the following summary may be regarded as the 
settled law within the fédéral jurisdiction: (1) There are no crimes 
or offenses cognizable in the fédéral courts, outside of maritime or 
international law or treaties, except such as are created and defined 
by acts of Congress ; (2) where the statute désignâtes and denounces 
a crime of the character or class which at common law was regarded 
as a felony without naming it as a misdemeanor, such as burglary, 
robbery, et id omne genus, which at common law had a well-defined 
meaning as a felony, thèse are classed as félonies; (3) although the 
offense proscribed by the state may at common law come within 
the category of a felony, yet if termcd by the statute a misdemeanor, 
it is not to be regarded in fédéral procédure as a felony; (4) when 
Congress adopts a state statute or law as to an offense made a felony 
by the state law, it may be so treated by the fédéral court. Ex parte 
Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89; Bannon et al. v. 
United States, 156 U. S. 464, 15 Sup. Ct. 467, 39 L. Ed. 494 ; Reagan 
V. United States, 157 U. S. 301, 15 Sup. Ct. 610, 39 L. Ed. 709; 
Considine v. United States, 112 Eed. 342, 50 C. C. A. 272; Hume 
V. United States, 118 Fed. 689, 698, 55 C. C. A. 407. Offenses pro- 
scribed under the oleomargarine act were unknown to the common 
law. They are solely the créatures of the act of Congress. As they 
are not designated as félonies by the statute, they are only statutory 
misdemeanors, entitling the défendant to only three peremptory chal- 
lenges to the trial jury. Considine v. United States, supra. This 
assignment of error, therefore, must be overruled. 

Error is assigned to the action of the court in overruling the de- 
fendant's challenge to certain jurors. The regular panel having been 
exhausted, the following occurred in making inquiries of the talesmen : 
Defendant's counsel asked, "Hâve any of you served upon a jury 
within the past year?" to which some of the jurors replied in the 
affirmative; who were then challenged for cause, "on the ground that 
they had served as jurors within the past year." The challenge was 
overruled, the court adding: 

"Let the record show that thèse jurors hâve not served withhi twelve 
months. They cannot serve more thiiii once in twelve montlis ni aiiy case, 
exeept during the présent terin of this court, they being members ol' the jury 
at this term." 

The meaning of this was that the jurors had beert in attendance at 
that term of court, and had, perhaps, been discharged, which did not 
disqualify them on the ground that they had been jurors within the 
12 months preceding, within the meaning of the statute. Thereupon, 
counsel for the défendant said: 

"Our contention is tliat they are not eutitled to serve under tlie ruling of the 
Missouri Suprême Court." 

From which it is manifest counsel conceived that the provisions of the 
state statute respecting the qualifications of jurors obtained in this re- 
spect in the fédéral courts. In other words, if a juror had served on a 
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State jury within the year next preceding, he would be disqualified from 
serving within that year on a jury in the fédéral court. This is a 
misconception of the law. It is the well-recognized rule that where 
Congress has spoken touching a matter of procédure or régulation 
within its constitutional compétence, it is exclusive of any state stat- 
ute or régulation of the subject-matter. Conn. Mut. Life Ins. Co. 
V. Schaefer, 94 U. S. 4-58, 24 L. Ed. 251; White v. Wansey, 116 
Fed. 347, 53 C. C. A. G34; Travis v. Ins. Co., 104 Fed. 486, 43 C. 
C. A. 653. This rule has been held to apply to the matter of im- 
paneling jurors. Walker et al. v. ColHns et al, 50 Fed. 737, 1 C. C. 
A. 642 ; Pointer v. U. S., loi U. S. 397, 14 Sup. Ct. 410, 38 L. Ed. 
208; Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 734, 28 L. Ed. 1117. 
Congress has spoken on this subject. Section 813,. vol. 1, Comp. 
St. 1901, p. 627, déclares that: 

"No person shall be summoned as a juror in any Circuit or District Court 
more tlian once in two years, and it shali be sufficient cause of clialleiige to 
any juror called to be sworn in any case that he has been summoned and at- 
tended said court as juror at any term of said court held within two years 
prior to the tlme of such challenge." 

By the amendment of June 30, 1879, c. 52, § 3, 21 Stat. 43 (U. S. 
Comp. St. 1901, p. 634), the two years' provision was reduced to one 
year. Clearly enough, the statute has exclusive référence to the like 
service performed in the United States court, for it distinctly says 
the qualification shall extend "to any juror called to be sworn in any 
cause that he has been summoned and attended said court." Evident- 
ly, the term "said court" refers back to the Circuit or District Court 
of the United States where the jurors are called to serve. He who 
complains of an erroneous ruling must make that error appear afïîrm- 
atively. The question asked and answered should hâve been followed 
up with the further inquiry as to whether or not the juror had been sum- 
moned and attended within the year preceding in that court. This ob- 
jection, therefore, was rightly overruled. 

Complaint is made of the action of the court in ruling that it devolv- 
ed upon the défendant to show that he had paid the tax as a manufac- 
turer of oleomargarine, if he so claimed. The government introduced 
the witness Buehrman, the deputy collector of revenue, at St. Louis, 
who testified that the défendant had made application for what is 
termed a license as a retailer of oleomargarine at certain places cover- 
ed by the indictment. To this évidence, counsel for the défendant 
first objected on the ground that "there is no statement on which one 
of the différent sorts of license the party engaged in that business was 
ref erred to." Af ter some further colloquy between counsel and the 
court as to what he desired to argue, counsel said: 

"He (the witness) is asked whether he ever made an application, and the 
question of the sort of application is what is concerned in this indictment. 
Our point is, that there Is no allégation in this indictment that brings him 
within the terms of this section." 

Thereupon the district attorney said : 

"I hâve no intention at this tlme to aslc Mr. Buehrman anything exeept to 
Identlfy the stand at No. 117 Union Market and whether this man took it 
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out, to sliow his connection witb the premises as a retail dealer and not as a 
manufacturer." 

Thereupon, the applications were shown to counsel for the défendant 
who objected thereto, "because they did not relate to the matter charg- 
ed in the indictment. It applies to a retail dealer." Thereat, the 
court said: 

"It -will be adiiiitted for the purpose that it vvill tend to establish that he 
was engaged in business at tbat place. It is not for tlie purpose of proving 
that he is guilty of any offense. It will be admitted for that purpose only." 

Afterward, before the conclusion of the évidence on the part of 
the government, this witness was recalled by the cHstrict attorney. 
In answer to the inquiry of the court as to what he wished to prove by 
the witness now, the district attorney answered, "just to prove the 
fact, which of course is the défense which will be set up, that this 
man never had a license." The court said that the government need 
not prove that. Counsel for défendant said that what he wanted 
the witness for was to hâve him produce the papers which he had 
formerly as a witness. The court said, "Whenever you want to make 
him your witness, you can do so;" upon counsel answering that he 
did not care to do that, the court said, "If you want to recall him to 
cross-examine him on what he testified to yesterday you may do so;" 
and that in view of the évidence which had been brought out, he would 
instruct the jury that they need not regard the application made. 
Thereat, counsel for the défendant said that he excepted, because he 
was entitled to show that the défendant was a retail dealer. The 
court said, "You may prove that by him." This colloquy discloses 
that the court distinctly stated to defendant's counsel that he might 
cross-examine the witness as to the issue made in chief, which coun- 
sel declined to do. He now complains especially of the remark by the 
court, "You may prove that by him." The contention made is that 
this was an invitation by the court to bave the défendant, against his 
wishes, go upon the witness stand. We do not think this a fair im- 
plication. It purported nothing more than this: If the défendant 
has paid the tax, he can show the fact, not by going upon the stand 
as a witness and testifying thereto, but by merely exhibiting the receipt, 
presumptively in his possession. If lost or destroyed, he could show 
the fact of its issue by the proper book in the coUector's office, 
which was in the building where the court was sitting. It has been 
the universal rule in the fédéral courts in proceedings by indictment 
for failure to pay the revenue tax to the government, authorizing the 
carrying on of the business by the défendant, for the government to 
show in the first place that the défendant had engaged in the business 
at a certain time and place, leaving him to produce his receipt for the 
tax, if he bave one. This rule is expressed in Greenleaf on Evidence, 
vol. 1, § 79, as follows: 

"Where the subjeet-matter of the négative averment lies peculiarly within 
the knowledge of the other party, the averment is taken as true, unless dls- 
proved by that party. Such is the case in civil or criminal prosecutions for 
a penalty for doing an act which the statutes do not permit to be done by 
any persons, except those who are duly licensed therefor; as, for selling 
llquors, exercising a trade or profession, and the like." 
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Accordingly, it is the recognized rule that "Licenses are intrinsic 
matters of défense and must be shown by the party claiming under 
them." Wharton, Crim. Evidence (8th Ed.) § 332; State v. Eipscomb, 
52 Mo. 33 ; State v. Hathaway, 115 Mo. 36, 21 S. W. 1081 ; Black- 
man v. Commonwealth, 124 Pa. 578, 17 Atl. 194. 

The sufficiency of the allégations of the indictment is assailed in ar- 
gument, especially the counts charging that the défendant carried on 
the business of a manufacturer of oleomargarine without having paid 
the required government tax. As thèse counts are alike, with the ex- 
ception of the dates of , the commission of the offense and the places 
where the business was conducted, it will be sufhcient to présent the 
first count which, after the caption, is as follovvs : 

"Tlie grand jurors of the United States, impaneled, sworn and cliarged at 
the term aforesaid of the court aforesaid, ou their oath présent that heretofore, 
to wit, between the Ist day of October, li)05, aud the Ist da.v of Novembcr, 1&06, 
Johnson R. Morris, at the division and district aforesaid, and witliin the 
jurisdiction of said court, did then aiid tliere unlawfully, at tlie premises 
Icnown as No. 1117 St. Auge avenue, in the city of St. Louis, Missouri, carry 
on the business of a manufacturer of oleomargarine without having flrst then 
and there paid tlie spécial tax therefor as required by law, contrary to the 
form of the statute in such case niade and ijrovided, and agaiust the peace 
and dignity. of the United States." 

• Section 4 of the statute which defines the offense is as foUows : 

"That every person wlio earries on the business of a manufacturer of ole- 
omargarine without having paid the spécial tax therefor, as required by law, 
shall, besides belng liable to the payment of the tax, be flned," etc. 

No motion to quash or demurrer was interposed to any of the counts 
of the indictment. When the trial began counsel for défendant ob- 
jected to the introduction of any évidence, "because each and ail of 
the counts f ail to state in a proper manner any charge which would 
constitute an offense against the laws of the United States." This 
method of attacking the sufficiency of an indictment is not recognized 

in this jurisdiction. Shepard v. United States, 85 C. C. A. ■ , 160 

Fed. 584; United States v. Harmon (D. C.) 45 Fed. 419; 1 Wharton, 
Crim. Law (7th Ed.) 519, 524, 525 ; State v. Risley, 72 Mo. 609. The 
only questions raised in the motion in arrest of judgment touching the 
sufficiency of the indictment are, (1) that the indictment does not state 
any offense against the lavk's of the United States, and (2) that each 
count of the indictment fails to state the facts constituting a crime or 
offense against the laws of the United States. Thèse objections are 
no broader thah their ternis. No spécifie defect is suggested. 

In the brief of counsel, spécifie objection is made that the indict- 
ment on its face does not show that the grand jury came from the 
district in which the indictment was found. The record and caption, 
do show that the indictment was presented to the court in the East- 
ern Division of the Eastern District of Missouri, and that the de- 
fendant committed the alleged offense in said division of the district. 
No challenge to the array was made, nor was. this objection raised at 
any time, or any place on the record as it should hâve been. Caha v. 
United States, 152 U. S. 221, 14 Sup. Ct. 513, 38 L. Ed. 415. This 
objection is not specifiecl in the motion in arrest, nor is any such de- 
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fect specified in the assignment of errors. As the objection goes 
merely to the matter of the form of indictment, if it were conceded 
to be important, which we do not décide, it was cured by the provi- 
sions of section 1025 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 720). Especial criticism was made in argu- 
ment by the learned coimsel for the défendant respecting the sufficien- 
cy of the counts, which the évidence shows were predicated of the 
amendment to section 3 of the oleomargarine act. Tlie objections 
are (1) tliat the indictment does not négative the exception contained 
in the statute, to wit, "except to his own family table, without com- 
pensation," and (3) the failure to specify that the manufacturing 
consisted in adding to or mixing with such oleomargarine any artificial 
coloration that caused it to look like butter of any shade of yellow. 
Said amendment is as follows : 

"And any person that sells, vends, or furnishes oleomargarine for tlie use and 
consuniptlon of others, except to liis own family table, without compensation, 
who shall add to or mix witli such oleoinargarine any artilicial coloration 
that causes it to look like butter of any shade of yellow. shall also be held to be 
a manufacturer of oleomargarine within the meaning o( said act and sub- 
ject to the provisions thereof." 

That is to say, this amendment was added to section 3, of the 
original oleomargarine act of August 2, 1886. 

The exception is peculiar, if not a misconception. Clearly enotigh, 
it bas no relation to the act of selling, as it would be a légal absurdity 
to speak of a person selling, or vending "for his own family table," 
as the law expects a man to provide for his own table. And it would 
be more absurd to speak of a person selling an article without com- 
pensation, as the term "sell" iinplies for a considération. The ex- 
ception, therefore, has exclusive référence to the word "furnished." 
It would challenge our conception of the constitutional powers of 
Congress for it to undertake to tax a person as a manufacturer of 
oleomargarine whose housewife, as a matter of fancy or taste, should 
color white oleomargarine so as to give it the hue of yellow butter, 
for the sole use of the family table. Even as applied to the state, 
in the exercise of its police power in the matter of régulation of oleo- 
margarine, it has exclusive référence to its sale within the state. Mr. 
Justice Harlan, in Plumley v. Mass., 155 U. S. 468, 15 Sup. Ct. 156, 
39 L,. Ed. 223, speaking of the oleomargarine act of the state of 
Massachusetts, said: 

"If any one thinks that oleomai-garine not artifically colored so as to cause 
it to look like butter is as palatable or is as wholesome for tlie purpose of food 
as pure butter, he is at liberty under the statute to manufacture in that 
state, or to sell it tliere in such manner as to infonn the customer of its real 
character. He is only forbidden to practice in such niatters a fraud upon the 
gênerai public. The statute seeks to suppress false prêteuses and to permit 
fair dealing in the sale of an article of food. It comjiels the sale of oleo- 
margarine for what it really is by preventing its sale for wliat it is not." 

In United States v. De Witt, 9 Wall. 41, 19 E. Ed. 593, it was held 
that the provision of the internai revenue act of Mardi 2, 1867, c. 
169, § 29, 14 Stat. 484, which undertook to make it a misdemeanor 
punishable to mix for sale naptha and illuminating cils or to sell or 
to offer such mixture for sale, etc., was a mère police régulation 
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within the exclusive jurisdiction of the state respecting its internai 
affairs. The sole justification for the régulation by Congress of such 
matters is.that it cornes within the taxing power as a means for rais- 
ing internai revenue for support of the gênerai government. The 
tax in question is for carrying on the business of a manufacturer and 
vender of oleomargarine, and the fee or tax is to license the party, 
in so far as the gênerai government is concerned, to engage in such 
business. The requirement respecting labeling, packing, etc., is in- 
tended to protect the buyer from being deceived as to what he is 
really purchasing, and to prevent devices to avoid paying the tax. 
The statute in question (section 3), déclares that "every person who 
manufactures oleomargarine for sale shall be deemed a manufacturer 
of oleomargarine," and "every person who sells oleomargarine in 
less quantities than ten pounds at one time shall be regarded as a 
retail dealer in oleomargarine." Clearly enough, this indicates that 
he alone was to be regarded as a manufacturer of oleomargarine who 
manufactures for sale. Congress is in no wise concerned in what 
the private citizen may use on his family table, or how he shall pré- 
pare it. Evidently, the exception in question was interpolated through 
an over-zealous regard for the reserved rights of the citizen. But 
it excepted from the opération of the statute nothing for which the 
défendant could hâve been prosecuted as for the violation of a fédéral 
statute. And, therefore, it may be treated as mère surplusage, and 
disregarded in framing an indictment, upon the section for carrying 
on the business of a manufacturer of oleomargarine without having 
paid the government tax. 

Be this as it may, this objection should be overruled on the au- 
thority of Ledbetter v. United States, 170 U. S. 606, 611, 18 Sup. 
Ct. 774, 776, 43 L. Ed. 1163, which was an indictment against the 
défendant for carrying on the business of a retail dealer in liquor 
without having paid the government tax. In discussing the provision 
contained in section 18 of the statute in question, in defining a retail 
dealer in liquor, the court adverted to the fact that said section con- 
tained an exception as to persons who sell or offer for sale spirits, 
wine, etc., "otherwise than as hereinafter provided in less quantities 
than five wine gallons at the same time, shall be regarded as a retail 
dealer in liquors." It was conceded that the words "otherwise than 
as hereinafter provided," introduced an exception into the gênerai 
words of the définition, which suggested a doubt as to whether the 
words being a part of the section, in the enacting clause, should not 
bave been negatived by the indictment. After saying that the words 
of the exception probably reférred to wholesale liquor dealers, brew- 
ers, or otliers who are either exempt from taxation or pay a différent 
tax, the court said: 

"Upon the other hand, when it is averred In the language o( section 16 that 
the défendant carrled on the business of a retail liquor dealer without pay- 
ment of a spécial tax, the description, though brief, was comprehensive, al- 
though section 18 may be reférred to as defining the offense with more par- 
tlculaiity. But we do not thlnk it necessary to charge the offense in the 
language of the définition. If Congress had not deflned a retail liquor dealer, 
It would be proper to resort to a dictionary for a définition of this term ; but 
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It is no more necessary in one case than In another to charge the offense in 
the language of the définition." 

The foregoing décision also meets the gênerai objection as to the 
sufficiency of the counts of the indictment in question, in simply 
charging' that the défendant carried on the business of a manufac- 
turer of oleomargarine. The indictment in that case, Hke the one at 
bar, followed the words of the statute, that the défendant "did then 
and there willfully, etc., carry on the business of a retail liquor dealer 
without having paid the spécial tax thereunder as required by law." 
The objection was there made that the indictment should hâve set 
out the acts done which constituted the violation of the statute. While 
conceding that it might be a proper course in framing the indictment 
to so specialize, it held that the allégation in the language of the stat- 
ute creating the offense was sufficient. The court said: 

"The cases wherein it is held that an indictment in the exact language of 
the statute is not sufficient are those wherein the statute does not contain ail 
of the éléments of the oflfense as in United States v. Carll, 105 U. S. Cil, 26 
11. Ed. 1135, where a statute against passing couuterl'eit money failed to aver 
the scienter ; but where the statute sets forth every ingrédient of the offense, 
an indictment in its very words is sufficient, though that évidence be more 
fully defined in some other section." TJ. S. v. Gooding, 12 Wheat. 460, 473. 
6 L. Ed. 693 ; U. S. v. Wilson, Baldw. 78, 119, Fed. Cas. No. 16,7,'ÎO ; Iless 
V. State, 5 Ohio, 5. 22 Am. Dec. 767; Harrington v. State, 54 Miss. 490, 494. 
Notwithstandlng the cases above cited, in our courts the gênerai rule still 
hiolds good that upon an Indictment for a statutory offense, the offense may 
be described in the words of the statute and it is for the défendant to show 
that greater partlcularity is required by reason of the omission froni the 
statute of some élément of the offense. \Vh€*'e the statute completely covers 
the offense, the indictment need not be made more complète by specifying 
particulars elsewhere obtained." 

The more serions trouble in respect to the allégations of the dif- 
férent counts arises out of the fact that said amendment of 1903 adds 
another and différent manner of constituting a manufacturer of oleo- 
margarine. So it might well be said by a défendant, charged in gên- 
erai terms with carrying on the business of a manufacturer, that it 
does not reasonably advise him in advance as to which of said statutes 
it was the purpose of the prosecutor to invoke. This question could 
not be raised in advance by demurrer, as the indictment on its face 
would be good under section 4 of the original statute. The clear 
course for the défendant in such situation to pursue, for his proper 
protection against unpreparedness and surprise, is by timely motion. 
to compel the prosecutor to furnish him with a bill of particulars. 
This was aptly and comprehensively expressed by Judge Van Devanter 
in Rinker v. United States, 151 Fed. 759, 81 C. C. A. 383, as follows : 

"When an indictment sets forth the facts constituting the essential élé- 
ments of the offense with such certainty that it cannot be pronounced ill 
upon motion to quash or demurrer, and yet is couched in such language that 
the accused is liable to be surprised by the production of évidence for which 
he is unprepared, he should in advance of the trial, apply for a bill of the 
particulars; otherwise, it may properly be assumed as against him that 
be is fully informed of the process of the case which he must meet upon the 
trial." 

See, also, Putnam v. United States, 163 U. S. 689, 16 Sup. Ct. 933, 
40 L. Ed. 1118; Dunbar v. United States, 156 U. S. 193, 15 Sup. Ct. 
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325, 39 Iv. Ed. 390; Diirland v. United States, 161 U. S. 306, 16 
Sup. Ct. 508, 40 L. Ed. 709 ; Dunlop v. United States, 165 U. S. 491, 
17 Sup. Ct. 375, 41 L. Ed. 799; Tubbs v. United States, 105 Fed. 
59, 44 C. C. A. 357. 

Unquestionably tlie safer course, and the one just to the défendant, 
for the framer of an indictment under the statute in question to pur- 
suej is by proper averments to clearly indicate on which provision of 
the statute the indictment is founded. But if the pleader employs 
the language of said section 4 in framingtheindictment, the défendant 
may not stand mute, as to this, and take the chance of an acquittai, 
and then, after conviction, be heard for the first time to say he was 
not sufficiently advised as to the spécifie charge he was called upon 
to meet. 

The eighth count of the indictment was predicated of section 6 of 
the oleomargarine act. Without qUoting it in full, it is sufificient, for 
the purpose of tliis case, to say that it provides régulation for the 
packing of oleomargarine, prescribing penalties for packing in any 
other manner. Among such requirements is that the package or ré- 
ceptacle shall be new, not before used for such purpose, without any 
référence to whether, there are stamps, marks, or brands on it. The 
failure to observe this spécifie rêquirement constitutes the ofïense de- 
nounced by the sixth section. The indictment charges that at a given 
time and place, the défendant "did then and there unlawfully pack col- 
ored oleomargarine in firkihs, tubs, and other wooden packages, which 
had theretofore been used foi» that purpose, he, the said Johnson R. Mor- 
is, then and there at the time of so packing the said colored oleomargar- 
ine in said packages, which had theretofore been used for that purpose, 
well knowing that said packages had theretofore been used for the 
purpose of packing colored oleomargarine, contrary to the form of the 
statute," etc. Without stating the criticisms made by counsel for the 
défendant, it is sufficient to say that the charge made was so direct 
as to leave no reasonable doubt in the mind of the défendant as to 
what the offense was which he was called to answer. Nurnberger v. 
United States (C. C. A.) 156 Fed. 721; Shepard v. United States, 
supra. 

The tenth count of the indictment was evidently predicated of the 
last clause of section 13 of the act. The whole section is as follows : 

"Sec. 13. That wheiiever any stamped package coutaining oleomargarine 
is emptied, it sliall be tlie duty of the person In whose liands tlie same is to 
destroy utterly tlie stamps tliereon ; and any person , who willfiiriy negleets 
or refuses so to do shall for eaeli such offense be fiued not exceeding flfty 
dollars, and Imprisoned not less than ten days nor more than six montbs. 
And any person wlio fraudulently glves away or aceepts from another, or 
who sells, buys, or nses for packing oleomargarine, any such stamped pack- 
age, shall for each such offense be flued uot exceeding one hundred dollars and 
be Imprisoned uot more than one year." 

The charge in the indictment is based upon the subdivision of the 
last clause which inhibits the use for packing oleomargarine in any such 
stamped package. After laying the time and venue, it charges that 
the défendant, "did theii and there unlawfully, knowingly, and will- 
fully use for packing oleomargarine twenty-five certain stamped pack- 
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âges which had theretofore been packed with colored oleomargarine 
and stamped denoting the payment of the spécial tax of ten cents per 
pound upon colored oleomargarine, as required by law. He, the said 
Johnson R. Morris, then and there at the time of so packing the oleo- 
margarine in said twenty-five stamped packages, then and there well 
knowing that the said twenty-five stamped packages had theretofore 
contained colored oleomargarine and had been emptied of said colored 
oleomargarine," etc. The only criticism made upon the charge deserv- 
ing of considération is the omission of the word "fraudulently" em- 
ployed in the first part of said clause. It is, in the first place, doubtful 
if this term was intended to qualify any other act than that of giving 
away or accepting from anôther any such package, to which act it 
would hâve some intelligible application. As it is net repeated when 
it cornes to the act of selling, buying, or using such package, it must 
be supplied by implication. The two acts of giving away a stamped 
package and using it are quite différent. The using of such tub unlaw- 
fully, knowingly, and willfully, is itself an act harmful to the govern- 
ment independently of the intent with which it is done. Aside, how- 
ever, from this, the omission of the word "fraudulently" in the in- 
dictment was not raised, if at ail, until after verdict, under the gênerai 
phraseology of the motion in arrest of judgment. When the défend- 
ant was charged with unlawfuly, knowingly, and willfully doing the 
particular act, he was certainly advised of the nature and character 
of the offense with which he was charged. The omission of the 
descriptive term "fraudulently" is curCd after verdict by the provision 
of section 1025 of the statute. Clément v. United, States, 149 Fed. 305, 
79 C. C. A. 243 ; Stearns v. United States, 152 Fed. 901, 82 C. C. A. 
48; Dunbar v. United States, 156 U. S. 192, 15 Sup. Ct. 325, 39 L. 
Ed. 390; Rosen v. United States, 161 U. S. 30, 16 Sup. Ct. 434, 40 
L. Ed. 606 ; Evans v. United States, 153 U. S. 590, 14 Sup. Ct. 934, 38 
L. Ed. 830; Shepard v. United States, 85 C. C. A- - — , 160 Fed. 584. 

The cumulative sentences imposed upon the défendant are severe; 
but as the several punishments are within the limitations of the statute 
we cannot on this writ of error modify or mitigate them. The severity 
of them finds its exténuation in the fact that the évidence shows the 
défendant systematically, for a considérable time prior to the indict- 
ment, engaged in the business of buying in Chicago white oleomargar- 
ine, amounting to over $100,000 worth, on which the tax was only 14 
per cent., shipping it to St. Louis, where it was distributed to his sev- 
eral houses or places of business and subjected by him, or under his 
direction, to a coloring process, giving it the hue of yellow butter, on 
which the tax was ten cents, whereby he defrauded the Government out 
of large sums of revenue. 

Einding no réversible error in the record, the judgment of the Dis- 
trict Court must be affirmed. 

SANBORN, Circuit Judge (dissenting). In Ledbetter v. United 
States, 170 U. S. 60.6, 18 Sup. Ct. 774, 42 L. Ed. 1162, the Suprême 
Court held that an indictment which charged in the words of the stat- 
ute that the défendant did unlawfully carry on the business of a re- 
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tail liquor dealer without having paid the spécial tax therefor was 
stifficient when there was only one way under the statutes in which 
he could be a retail liquor dealer, and that way was declared by the 
statute to be by selling or offering for sale foreign or domestic dis- 
tilled spirits or malt liquors otherwise than as therein provided in less 
quantities than five gallons atthe same time. But the court also said 
at page 610 of 170 U. S. and page 775 of 18 Sup. Ct. (43 L. Ed. 1163) : 

"We hâve no disposition to quallfy what bas already been frequently de- 
clded by this court, that where the crime is statutory it must be cbarged witU 
précision and certain ty, and every ingrédient of whlch it is composed must 
be clearly and accurately set (orth, and that even in the cases of misdemean- 
ors the indietment must be free from ail ambigulty, and leave no doubt in 
the minds of the aecused and the court of the exact offense intended to be 
chargea. United States v. Cook, IT Wall. 168, 174, 21 L. Ed. 538; Unite<l 
States V. Cruikshank, 92 U. S. .542, .562, 23 L. Ed. 588; United States v. 
Carll, 105 U. S. 611, 26 L. Ed. 1135; United States v. Simmons, 96 U. S. 
360, 24 L. Ed.. 819 ; United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571. 31 
L. Ed. 616; Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 542. 37 
L. Ed. 419; Evans v. United States, 153 U. S. 584, 14 Sup. Ot. 934, 38 L. 
Eld. 830." 

If, as in the Ledbetter Case, the statute had prescribed a single 
way by which a défendant could constitute himself a manufacturer of 
oleomargarine a charge of carrying on the business of a manufacturer 
of oleomargarine would undoubtedly hâve been sufficient to sustain 
a conviction upon the proof that the défendant pursued that way, but 
the statutes applicable to the case at bar provided, "manufacturers of 
oleomargarine shall pay $600. Every person who manufactures oleo- 
margarine for sale shall be deemed a manufacturer of oleomargarine." 
Section 3. "That every person who carries on the business of a man- 
ufacturer of oleomargarine without having paid the spécial tax there- 
for as required by law shall, besides being Hable to the payment of the 
tax, be fîned not less than one thousand and not more than five thou- 
sand dollars." Section 4. Act of 1886, c. 840, 34 Stat. 209 (U. S. 
Comp. St. 1901, p. 2339). "And any person that sells, vends or fur- 
nishes oleomargarine for the use or consumption of others, except to 
his own family table, without compensation, who shall add to or mix 
with such oleomargarine any artificial coloration that causes it to look 
like butter of any shade of yellow, shall also be held to be a manu- 
facturer of oleomargarine within the meaning of said act and sub- 
ject to the provisions thereof." Act of May 9, 1903, § 2, 32 Stat. 193 
(U. S. Comp. St. Supp. 1907, p. 636). 

Hère were two distinct offenses punishable by like penalties, (1) 
carrying on the business of manufacturing oleomargarine out of the 
raw materials of which it is composed without paying the spécial tax, 
and (3) carrying on the business, without paying the spécial tax, of 
coloring and selling oleomargarine which had theretofore been manu- 
factured out of the raw materials by others. The charge in each of 
the first six counts of the indietment was that the défendant did un- 
lawfuUy "carry on the business of a manufacturer of oleomargarine." 
There was no proof that he ever manufactured oleomargarine, but 
there was, some évidence that he colored oleomargarine which others 
had previously manufactured, and sold it. At the close of the trial 
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counsel for the défendant requested the court to instruct the jury to 
return a verdict in his favor on each of thèse counts, upon the ground 
that there was no évidence to sustain them. The court denied this 
request as to ail except the fourth count and charged the jury that 
if they found that the défendant colored and sold oleomargarine with- 
out paying the spécial tax they might find him guilty. To thèse rul- 
ings the défendant excepted. 

The foUowing déclarations of the law upon this subject are ex- 
tracted from the opinions of the Suprême Court in the cases which 
are cited and reaffirmed in the Ledbetter Case. "No essential élé- 
ment of the crime can be omitted without destroying the whole plead- 
ing. The omission cannot be supplied by intendment or implication, 
and the charge must be made directly and not inferentially, or by 
way of récital. * * * The doctrine invoked by the solicitor gênerai 
that it is sufficient in an indictment upon a statute to set forth the 
offense in the words of the statute does not meet the difficulty hère. 
Undoubtedly the language of the statute may be used in the gênerai de- 
scription of an offense, but it must be accompanied with such a state- 
ment of the facts and circumstances as will inform the accused of the 
spécifie oflfense coming under the gênerai description with which he 
is charged." United States v. Hess, 124 U. S. 483, 487, 8 Sup. Ct. 
571, 573, 31 L. Ed. 516. "It is an elementary principle of criminal 
pleading that, where the définition of an offense, whether it be at com- 
mon law or by statute, 'includes generic terms, it is not sufHcient that 
the indictment shall charge the oflfense in the same generic terms as 
in the définition, but it must state the species — it must descend to 
particulars.' 1 Arch. Cr. Pr. and PI. 291. The object of the indict- 
ment is, first, to furnish the accused with such a description of the 
charge against him as will enable him to make his défense, and avail 
himself of his conviction or acquittai for protection against a further 
prosecution for the same cause; and, second, to inform the court of 
the facts alleged, so that it may décide whether they are sufficient in 
law to support a conviction, if one should be had. For this, facts are 
to be stated, not conclusions of law alone. A crime is made up of acts 
and intent; and thèse must be set forth in the indictment with rea- 
sonable particularity of time, place, and circumstances." United States 
V. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588. "A rule of criminal 
pleading, which at one time obtained in some of the circuits, and 
perhaps received a qualified sanction from this court in United States 
V. Mills, 7 Pet. 138, 8 E. Ed. 636, that an indictment for a statutory 
misdemeanor is sufficient if the oflfense be charged in the words of the 
statute, must, under more récent décisions, be limited to cases where 
the words of the statute themselves, as was said by this court in United 
States V. Carll, 105 U. S. 611, 612, 26 L. Ed. 1135, 'fully, directly and 
expressly, without any uncertainty or ambiguity, set forth ail the élé- 
ments necessary to constitute the oflfense intended to be punished.' 
The crime must be charged with précision and certainty, and every 
ingrédient of which it is composed must be accurately and clearly 
alleged. United States v. Cook, 17 Wall. 168, 174, 21 E. Ed. 538; 
United States v. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588. 'The 
fact that the statute in question, read in the light of the common law. 
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and of other statutes on tlie like matter, enables the court to infer the 
intent of the Législature, does not dispense with the necessity of al- 
leging in the indictment ail the facts hecessary to brihg the case with- 
in that intent' United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135." 
Evans v: United States, 153 U. S. 584, 587, 14 Sup. Ct. 934, 38 L. Ed. 

The offenses of which the défendant was found guilty under counts 
1, 3, 3, 5, and 6 of the indictment were that he colored and sold oleo- 
taargarihe which had been mariufactured by others. The averment 
of the indictment thàt the défendant did "carry on the business of 
a manufacturer of oleomargarine" wàs a sufficient charge that he man- 
ufactured oleomargarine out of the râw materials, that h e made oleo- 
hiarg^arifle out of substances which were not oleomargarine before he 
manufactured it out of them, for this is the common, ordinary, and 
ratiohàl meaning of the wdrds of the allégation. But did the aver- 
ment that the déifendant did "carry on the business of a manufacturer 
of oleomargarine" charge him with the offense of which he was con- 
victed,' the offense of purchasing oleomargarine which had been manu- 
factured by others, of coloring it and of selling it without paying the 
spécial tax? The éléments of the latter offense were coloring and 
selling oleomargarine which had béen made by others, the éléments 
of the' offense charged in the indictment were transforming the raw 
matèriâlS'iritd oleomargarine— manufactùririg oleomargarine. If the 
indictrjfient had used the words of the statu te of 1902, which described 
and first- rnade the coloring and vending of oleomargarine without pay- 
ing the Spécial tax an offense, it woiild probably hâve been sufficient, 
but it used the words of the statutë of 1886, which in no way set 
forth or intimated the charge of any other offense than manufacturing 
oleomargarine. In my opinion thèse counts of this indictment do not 
fall tinder the rule in Rinker v. United States, 151 Fed. 755, 759, 81 
C. G. A. 379, 383, that '^'when an indictment sets forth thë' facts con- 
stituting the essential éléments of the offense, with such cerfainty that 
it cannot be pronounced * ill upon motion to quash or demurrer, and 
yet is couched in such language that the accused is liable to be sur- 
prised by the production of -évidence for which he is unprepared, he 
should, in advance of thé trial, apply for a bill of particulars; other- 
wise it may ptoperly be assumed as against him that he is fully in- 
formed of the précise case which he must meet upon the trial"; be- 
cause the indictment does not set forth any of the facts constituting 
the essential éléments of the offense of which this défendant was con- 
victed, and because thèse counts of the indictment are not ambiguous, 
because they clearly set forth another offense of which there was no 
proof, they charge the offense of manufacturing oleomargarine, and 
they neither aver nor intimate the offense of coloring and vending 
oleomargarine manufactured by others, or any of the essential élé- 
ments of i that offense. Neither the indictment nor the words of the 
statute used théreiri "fully, directly and expressly, without any uncer- 
tainty or ambiguity, Sef forth ail the éléments necessary to constitute 
the offense intended to be pttriishédi" Evans v. United States, 153 
U. S. 587; 14 Sup. Ct. 936;.3« i;. Ed.- '830; nor was it "accompani«d 
with Sueh a statement of th€ 'faets ând circumstances as will inform 
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the accused of the spécifie offense coming under the gênerai descrip- 
tion with which he is charged." United States v. Hess, 134 U. S. 483, 
487, 8 Sup. Ct. 571, 573, 31 L. Ed. 516. The Suprême Court in the 
Ledbetter Case said: 

"Where the crime Is a statutory one it must be cliarged with précision aud 
certainty, and everj' ingrédient of whieh it is composed must be clearly and 
accurately set forth."' 

The ingrédients of the offense of which the défendant was convicted 
were coloring oleomargarine and selhng it without paying the spécial 
tax. None of thèse ingrédients were either set forth, or averred, or 
suggested by the indictment. 

As I read and understand the first six counts of this indictment in 
the. light of the opinions of the Suprême Court to which référence has 
been made, the défendant was clearly charged thereby with manufactur- 
ing oleomargarine out of the raw materials without paying the spécial 
tax and there was no proof of that offense. He was convicted of 
coloring and seUing oleomargarine, and there was no charge of that 
offense. Proof without averment is as futile as averment without 
proof, and the court below, in my opinion, should hâve instructed the 
jury to return a verdict for the défendant on counts 1, 2, 3, 5, and 6 
of the indictment, and the judgments below upon them should be re- 
versed, and a new trial should be granted. 



FEDERAI. LEAD CO. v. SWYERS. 

(Circuit Court o£ Appeals, Elghth Circuit. April 27, 1908.1 

No. 2,679. 

1. Masteb and Servant— Injuries to Servant— Asstjmed Risk. 

Plaintiff, when injured, was between 19 and 20 years old, sound in 
body and niind, and had been in défendants service for 13 months, per- 
forming the same duties, which consisted in part of mounting a platform 
near the roof of defendant's factory and Oiling the boxes of a shaf t, soap- 
ing a belt running over a pulley, and tending to the machinery operated 
there. On the shaft two pulleys were lieyed, over one of which a sproclî- 
et Chain was operated, and just beyond the shaft and substantially parallel 
with it was a cable. Plaintiff, while on the platform attending to his 
duties of oiling the machinery and soaping the belt, undertook to re- 
store the cable, which had woTked off the sheave, and in dolng so reach- 
ed over the shaft. His feet slipped on the platform, and in some way he 
was caught by the revolving shaft or pulleys and injured. Plaintiff was 
famillar with the situation, and during his entire employment had been 
on the platform several tlmes every day. He appreciated the danger of 
replacing the cable while standing on the platform, and took précautions 
to prevent falling by reason of the slippery condition of the platform, or 
being entangled in the shaft or pulleys while reaching over them. Held, 
that plaintiff assuined the risk. 

[Ed. Kote. — For eases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 574-600. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. T. Hennessey, 38 C. C. A. 314.] 

2. Same — Statutes. 

Rev. St. Mo. 1899, :§§ 6433, 6434 (Ann. St. 1906, pp. 3217, 3218), requir- 
Ing dangerous machinery in factories to be guarded, and prohibiting the 
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employaient of minors or women to work between the flxed or traversing 
part of any machine while in motion by action of mechanical power, does 
not deprive tbe master of the défense of assumed risk in an action for 
Injuries to an employé by tbe master's alleged Ylolation of such sections. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 544-546.] 

3. Same— Application of Doctbine— Common Law. 

Rev. St. Mo. 1899, § 4151 (Ann. St. 1006, p. 2250), déclares that the 
common law of Eïngland and ail statutes and acts of Parliament made 
prior to the fourth year of the reign of James I, of a gênerai nature and 
not local to the kingdom, nor répugnant to or iuconsistent vfith the Con- 
stitution of the United States and of the state of Jllssouri, or the statutes 
of that State, shall be the rule of action and décision in that state, any 
law or custom of usage to the contrary notwithstanding. Helû, that such 
section was suffieient to make the doctrine of assumed risk in an action 
against a master for injuries to a servant applicable as a part of the com- 
mon law of Missouri, though such doctrine lirst received judlcial utterance 
in 1837, the principle baving existed prior to the reign of James I. 

4. Courts— FEDERAL Courts— Rules of Décision— Intermediate Courts of 

Appeal. ' 

The décisions of the Missouri Courts of Appeal, while entltled to re- 
spectful considération, are not the décisions of the highest judicial tri- 
bunal of the state, which are alone binding on the fédéral courts in their 
construction of local statutes. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 950: 
Conclusiveness of judgment between fédéral and state courts, see note» 
to Kansas City, Ft S. &. M. R. Co. v. Morgan, 21 C. C. A. 478; Union 
& PJanters' Bank of Memphls v. City of Memphis, 49 O. C. A. 468.] 

5. WoBDS AND Phrases— "Requiee." 

The Word "require" means to demand; to ask as of right and by au- 
thority ; to insist on havlng ; to exact. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp- 
6122, 6125.] 

6. Master and Servant- Injuries to Servant— Age. 

Where a servant was between 19 and 20 years old, sound In body and 
mind, at the time he was Injured, and possessed of the knowledge and 
expérience of an adult, he was chargeable with the conséquence of such 
knowledge, and the fact that he was under 21 years of âge was not ma- 
terial In determining wbether he assumed the risk of the dangers he 
Involuntarlly encountered in the opération of defendant's machinery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§601-609.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Robert A. Holland, Jr. (James A, Seddon, on the brief), for plain- 
tif! in error. 

Edward A. Rozier (B. H. Boyer, on the brief), for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and PHIEIPS, 
District Judgé. 

ADAMS, Circuit Judge. This was an action in the nature of 
trespass on the case by a servant for damages resulting from nég- 
ligence of the master. The défenses were the général issue, contribu- 
tory négligence, and assumption of risk. The verdict and judgment 
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below, from whîch the défendant prosecutes error, were in favor of 
the plaintifï. Ten différent spécifications of négligence are found in 
the pétition, three of which only require considération by us. It is 
charged (1) that défendant failed to exercise reasonable care in pro- 
viding plaintiff a place to work in and machinery to work with, and 
thereby violated a primary duty imposed upon the master by the 
common law; (2) that plaintiff was required to work dangerously 
near to belting, shafting, gearing, and drums which were not guarded 
as required by a statute of Missouri; (3) that plaintiff was required 
to work between the fixed or traversing parts of a machine while in 
motion, in violation of a statute of Missouri, and that as a resuit of 
the foregoing the plaintiff sustained an injury. The statutes just 
referred to are sections 6433, 6434, Rev. St. Mo. 1899 (Ann. St. 
, 1906, pp. 3317, 3218). They are as follows: 

"Sec. 6433. The belting, shafting, gearing and drums, In ail manufacturlng, 
mechanieal and other establishments in this state, when so placed as to be 
dangerous to persons employed therein or thereabout while engaged in their 
ordinary duties, shall be safely and securely guarded when possible ; if not 
possible, then notice of its danger shall be canspieuously posted In such es- 
tablishments. 

"Sec. 6434. No minor or woman shall be required to clean any jj^rt of the 
mill, gearing or machinery in any such establishment in this state, while the 
same is in motion, or work between the fixed or traversing parts of any ma- 
chine while it is in motion by the action of steam, water or other mechanieal 
power." 

Plaintiff at the time of his injury was between 19 and 20 years 
old, Sound in body and mind, had been in the service of défendant 
for 13 months before he was injured, and during ail that time had 
been performing the same duties. Thèse duties consisted in part of 
mounting the platform located near the roof of defendant's factory 
or mill for the purpose of oiling the boxes of a shaft, soaping a belt 
running over a pulley located near by, and otherwise attending to the 
machinery operating there. The platform was 22 feet long and 3 
feet wide, without a railing. The power shaft for running the ma- 
chinery below, consisting of elevators, jigs, and rolls for handling 
and crushing ores, ran horizontally near to and a little above the plat- 
form. On this shaft were keyed two puUeys, about 18 inches apart, 
over one of which a belt and over the other a sprocket chain operated. 
Just beyond the shaft, and running substantially parallel with it, a 
cable used for hauling ores up an incline for treatment in the mill 
was in opération. This cable occasionally worked off the sheave over 
which it ran and needed replacement. 

The test'imony tends strongly to show that the duty of watching 
the cable and replacing it when necessary devolved upon another 
person ; but there is évidence that plaintiff esteemed it his duty, and 
had frequently performed it, to reach over the shaft while standing 
on the platform and, when necessity required it, replace the cable on 
the sheave. The shaft ran parallel with and about two feet higher 
than the platform, and it was necessary to reach over it at a point 
about midway between the pulleys in order to manipulate the cable. 
On the occasion in question Swyers, while on the platform attend- 
ing to his duties of oiling the machinery and soaping the belt, under- 
161 F.— 44 
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took to restore the cable, which had worked off tlie sheave, to its proper 
place on the sheave. In doing so he reached over the shaft, his feet 
siipped on the platform, and in some way he was caught by the re- 
volving shaft or pulleys and injured. There was évidence tending to 
show that the. platform was slippery, the. shaft slightly bent, and the 
boxes ithrough which it passed loose. 

The plaintiff, testifying in his own behalf, frankly admitted that 
he ,had been : familiar for 13 months with the fuU situation disclosed 
by the proof as just stated. During ail this time he had been on the 
platform several times a day in the discharge of his duties. Hè knew 
well the relative location and physical condition of the platform, 
shaft, pulleys, and cable, and fuUy realized each and every peculiarity 
or defect now claimed by him to hâve existed. He fully appreciated 
the danger of replacing the cable on the sheave while standing on the 
platform, and admitted that he had always been on guard and had 
taken watchful précautions to prevent falling by reâson of the slip- 
pery condition of the platform or being entangled in the revolving 
shaft or pulleys while reaching over them. He testified that the con- 
dition of things existing at the time of his injury had prevailed and 
had been fully known and appreciated by him for à long time there- 
tofore. With thèse undisputed facts, admitted to be true by plain- 
tiff, thère can be no question, under the firmly established doctrine of 
this court, that he assumed the risk and danger of the injury which 
befell him, unless the statutes of Missouri released him therefrom. 
The rule governing this matter has frequently been stated, and re- 
cently in the case of Kirkpatrick v. St; Louis & San Francisco Rail- 
road Co. (G. C. A.) 159 Fed. 858, has been restated as foUows: 

"If the risks and dangers wlilcli caused his [the servant's] death were the 
usual and ordiriary risks and dangers of the employment, he assumed them, 
provided they were known to and appreciated by him. St. Louis Cordage 
Co. V. Miller, 61 O. C. A. 477,. 128 Fed. 495, 511, 63 L. Ed. 551, and cases cited. 
If, on the other hand, they were not the usual and ordinary risks and dan- 
gers, but arose from négligent defects in appllances or a négligent method of 
operating them required by the master, then he assumed ail risks and dangers 
arising frorn sueh defects and such opération, if they were known to him, or 
if they were plalnly observable by him." 

The présent case in any or ail of its aspects falls so well within 
the doctrine of assumption of risk just stated that, except for the 
statutes, no claim of defendant's liability is seriously made. This 
brings us to the only remaining question: Do the statutes eut off 
the défense of assumption of risk? In St. Louis Cordage Company 
V. Miller, supra, Glenmont Lumber Co. v. Roy, 61 C. C. A. 506, 126 
Fed. 524, Denver & R. G. R. Co. v. Norgate, 72 C. C. A. 365, 141 
Fed. 247, 6 L. R. A. (N. .S.) 981, and American LinseedCo.v. Heins, 
73 C. C. A- 533, 141 Fed. 45, we, after exhaustive considération, 
hâve repeatedly ànswered this question in the négative. A référence 
to those cases will disclosethat the authorities in this coxintry and Eng- 
land ^yere. càrefuUy and critically examined, compared, and consid- 
ered, and no pains spared in the effort to reach the right conclusion. 
In sueh circumstances we deem.it unprofitable and unwise to open up 
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the subject or ente'r upon a reconsideration of the doctrine there an- 
nounced, and, notvvithsianding the able and insistent argument of 
learned counsel for plaintiff, must décline to do so ; but, as they hâve 
invited our attention to certain matters supposed not to hâve been 
considered before, we will take them up. 

It is said that the défense of assumption of risk rests in a common- 
law principle expressed by the maxim "volenti non fit injuria," and 
that this principle first received judicial sanction in England in the 
case of Priestly v. Fowler, 3 M. & W. 1 (in 1837), and therefore was 
never adopted in Missouri, where this cause of action arose, and is 
not now the lavi' in that state. This contention would probably sur- 
prise the learned judges of the Suprême Court of Missouri, who hâve 
repeatedly recognized and applied that principle in the administration 
of civil justice in that state. However that may be, the adoption of 
the common law of England by' section 4151, Rev. St. Mo. 1899 (Ann. 
St. 1906, p. 2250), does not in terms or by necessary implication limit 
it to such law as might hâve been judicially declared prior to the fourth 
year of the reign of James I. That section is : 

"The common law of England and ail statutes and acts of Parliament made 
prier to the fourth year of the reign of .James tlie First, and whicli are of a 
gênerai nature, not local to that kingdom, which common law and statutes 
are qot répugnant to or inconsistent with the Constitution of the United 
States, the Constitution of this state, or the statute laws in force for th« time 
heing, shall be the rule of action and décision in tliis state, any law, custom 
or usage to the contrary notwithstanding." 

Principles of right are never born of a judicial utterance. They 
exist before the utterance, and the fact of their existence affords the 
sole ground for their récognition and employment in the administra- 
tion of rerhedial justice. Moreover, section 4151 does not purport to 
fix the time when "the common law," as distinguished from "statutes 
and acts of Parliament," was required to be known or recognized in 
England in order to becbme the rule of action in Missouri. 

Our attention is next called to three cases in the Kansas City Court 
of Appeals (StaflEord v. Adams, 113 Mo. App. 7l7, 88 S. W. 1130 ; 
Nairn v. National Biscuit Co., 120 Mo. App. 144, 96 S. W. 679 ; 
McGinnis v. Printing Co., 122 Mo. App. 227, 99 S. W. 4) wherein 
that court decided, in substance, that the défense of assumption of 
risk was not available to a manufacturing company which, by its 
failure to conform tO the requirements of the factory acts in ques- 
tion, had caused in jury and damage to an employé. While those dé- 
cisions, by reason of the learning and ability of the distinguished 
judges who pronounced them, are entitled to our respectful consid- 
ération, they are not the décisions of the highest judicial tribunal of 
the state (Const. Mo. art. 6, § 3, and amendment of 1884, § 2) con- 
struing local statutes, which alone are binding upon fédéral courts 
(LeffingWeU V. Warren, 67 U. S. 599, 17 h. Ed. 261 ; Post v. Super- 
visors, 105 U. S. 667, 26 L. Ed. 1204, Bûcher v. Cheshire Râilroad 
Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795), and, inasmuch 
as we had deliberately placed a différent construction upon acts in 
question before those cases were promulgated, we are not inclined 
to now: recède from it. 
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We are again asked to say that, even if the défense of assumption 
of risk may prevail in a case predicated upon a violation of sec- 
tion 6433, requiring the guarding of belting, shafting, gearing, and 
drums, it cannot prevail in a case predicated upon section 6434, 
providing that a minor or woman shall net be required to work be- 
tween the "fixed or traversing parts of a machine." We think it is 
extremely doubtful if the facts of this case bring it within the con- 
templation of section 6434. This court took occasion in the récent 
case of National Candy Company v. Miller, 160 Fed. 56, to com- 
ment upon the meaning of that section, and Philips, District Judge, 
speaking for the court, said : 

"Precisely what is meant by the flxed or traversing parts of a machine is 
difflcult to define." 

Assuming, however, that it means, as there suggested, "between 
the fixed and traversing parts of a machine," and that the Législa- 
ture meant that minors or women should not be required to work in 
a place of distraction between the parts of a machine which are 
fixed and those which are movable with traversing action, we are 
still in grave doubt whether the work which Swyers was engaged 
in when injured was of that character. He was quite a distance 
awày from the machines used by défendant for the purpose of crush- 
ing and concentrating ores. He was engaged at the top of the build- 
ing, about the shaft and belt designed to carry the power to the ma- 
chines. Was this between the fixed and traversing parts of a ma- 
chine? No évidence was introduced to show how, mechanically 
speaking, it could be so, and certainly it is not so clear to the judi- 
cial mind that we can conclusively take judicial cognizance that it 
was so. However, let us assume, as counsel hâve assumed, that it 
was. The statute in question (section 6434) is not only doubtful, as 
suggested by Judge Philips, supra, but appears to be so worded as to 
naturally suggest a certain freedom of action and choice by the serv- 
ant. It is not in terms a command prohibiting the master from per- 
mitting a minor or woman to work between the fixed and travers- 
ing parts of a machine. It says : 

"No minor or woman shall be required to • ♦ • work between the flxed 
or traversing parts of a machine." 

As commonly understood and employed, the word "require" means 
"to demand," "to ask as of right and by authority," "to insist on 
having," "to exact;" and thèse meanings hâve the sanction of lexi- 
cographers. See Webster's and Century Dictionaries. If a serv- 
ant, uncontrolled by any insistence of the master, voluntarily and 
of his own choice takes work between the parts of a machine in 
question, as the plaintiff in this case did, it is doubtful if he is le- 
quired to do so within the meaning of the statute. If the Législa- 
ture had intended to absolutely prohibit the doing of Such work, 
and to subject the master to the civil liability attendant thereon, as 
well as to the fine and imprisonment denounced by section 6450 
(Ann. St. 1906, p. 3320) for its violation, it would hâve been an easy 
matter to employ appropriate language to clearly express that in- 
tent, such as, "No servant shall be permitted, allowed, sufïered/' 
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etc., to do so. Thèse observations are made with the hope that the 
Suprême Court of Missouri will appreciate the embarrassment evi- 
denced by them and soon place a définitive construction upon the 
statute in question, and thus make its meaning certain and authori- 
tative. For the purposes of this case, however, we assume, with- 
out deciding, that the work of a minor between the fixed and trav- 
ersing parts of a machine is prohibited by the statute. 

Learned counsel for plaintifï argue that as the basis of the doc- 
trine of the Miller and Norgate Cases is knowledge by the servant 
that the machine was not guarded as required by the statute, or, in 
other words, knowledge of some positive observable fact, that doc- 
trine can hâve no application to this case, in which a minor is involved 
and in which knowledge of the fact that he is a minor is ail that can 
be imputed to him; and the question is asked: "How can a minor 
assume the risk of being a minor?" The âge, expérience, and in- 
telligence of the plaintiff afïord a complète démonstration that the 
mère fact that he had not reached the âge of légal majority is of 
no importance in this case. He had the knowledge, expérience, 
and discrétion of an adult, and must be held to their conséquences. 
It is not correct, we think, to say that ail that can be imputed to 
the plaintifï is knowledge of the fact that he was a minor. The 
record discloses long length of service by him for the défendant in 
the same position he occupied when injured, perfect familiarity with 
the condition, defective, dangerous, or otherwise, of the machinery 
and appliances about which he was wcrking, and an unusually acute 
appréciation of the risk and danger incident thereto. He knew what 
he was doing, and where and in what relation to the machines or 
machinery he was working. No one could hâve known more ac- 
curately about those things than he. His daily expérience with the 
machinery for 13 months at least precludes the légal possibility of 
any contention that he did not understand its construction or opéra- 
tion, and his own admission estops him from denying that he did 
not appreciate the danger of working with or near it. If he was re- 
quired to work between the fixed or traversing parts of a machine, 
within the meaning of section 6434, he knew it as well if not better 
than anyone. The doctrine of the Miller and Norgate Cases in our 
opinion is strictly applicable to a servant seeking to hold the master 
liable for violating the provisions of this section of the law. By vol- 
untarily accepting and continuing for a year or more in service of 
the kind assumed to be prohibited, and with the knowledge and ap- 
préciation of the risks and danger connected with it as shown by the 
proof, he assumed the risk of so doing. 

The conclusions already announced dispose of this case without 
the necessity of passing on other questions presented by the assign- 
ment of errors. 

The judgment below must be reversed, and the cause remanded 
to the Circuit Court, with direction to grant a new trial; and it is 
so ordered. 
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.TACOBS V. UNITED STATES. 

(Circuit Court oî Appeals, First Circuit. Aprll 29, 1908.) 

No. 747. 

1. Indictment and Information— Matteks Reoutring Pp.oof— Récitals in 

Indictment. 

Tlu' rule applied that récitals In an Indictment tliat certain détails of 
the offense charged were to (lie grand jnrurs miknown do not reiiuire tlie 
prosecution to prove on tlie trial that tUey were in tact so unknown, uor 
is the fact that a wltness at the trial discloses a knowledge of such tacts 
évidence to the contrary of such récitals. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Indictment and 
Information, § 530.] 

2. WlTNESSES— KE-EXAMINATION— DISOEETION OF COUKT. 

The rule applied that under the , fédéral practlce, permltting the re-ex- 
aauination of witnesses in a crimhial case with respect to matters not 
hrôitght ont In cross-examination is witliin the discrétion of the trial 
court: 

[Ed. Note.— For casés in point, see Cent. Dig. vol. 50, Witnesses, § 930.] 

3. Bankeuptcy— Offenses Against Bankrupt Eaw— Evidence— Competenct. 

Oa the trial of a bankrupt who was a dealer in jewelry, charged in 
the ifidictment with havlng concealed from his trustée certain jewelry, 
it vas not under the ciroumstances eiTor to; admit évidence of the 
amount and value of defendant's stock in trade a few days prlor to the 
filirig o( the pétition In bankruptcy, and aiso a short tlme afterward, 
where the jury were properly inatructed and eautioned in référence to 
such testimony. 

4. Same. -..' 

. On such trial proofs of claims flled against the defendant's esta te in 
banli,ruptcy not shQ\yn to hâve been examined or approved by hlm were 
not a'dnïissible as àdtnisslohs as to the amount of property he had pur- 
chased prlor to his bankruptcy, and to be aceoùntèd for. 

5. WlTNESÈES^COMPETENOY — HUSBAND AND WlFE— CONFIDIsInTIAL ChARACTER 

OF Communication. 

On thé trial of a criminal case, the admission of the testimony of the 
divorced wife of défendant as to the contents of a lost paper, whieh had 
been handed to her by défendant while she was still his wlf e, during a 
consultation between them and others relating to matters out of whieh 
the prosecution arose, was not réversible error, where it dld not appear 
from the record that the communication was confidentlal, or that the 
paper was not read by tbe others présent. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 
739, 740.] 

6. Same— Défendant in Criminal Case— Privilège. 

On the trial of a bankrupt for a criminal offense, it was error to perr- 
mit the proseeutlng attorney; on the cross-examlnation of défendant as 
a witness, to read from a copy of his examination bef ore the référée in 
the bankruptcy proceedings, and to Interrogate him thereon for the pur- 
pose of impeachnient, under Bankr. Act July 1, 1898, § 7a (9), c. 541, 
30 Stat. 548 (U. S. Comp. St. 1901, p. 34241. 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

Elbridge R. Anderson (Charles W. Bartlett and Arthur Smith, on 
the brief), for plaintifï in error. 

Asa P. French, U. S. Atty., and Guy A. Ham, Asst. U. S. Atty. 
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Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. The plaintifï in error was convicted 
on an indictment based on that portion of the twenty-ninth section 
of the bankruptcy act of July 1, 1898 (chapter 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), which punishes a bankrupt who has "know- 
ingly and fraudulently concealed wliile a bankrupt from his trustée 
ariy of the property belonging to his estate in bankruptcy." He as- 
signed 41 alleged errors, covering 13 printed pages of the record. A 
number of his propositions are so clearly contrary to law, and hâve 
been so thoroughly settled, that we ought not to hâve been troubled 
with them. Among thèse is the claini witli regard to an allégation 
in the indictment as to which the grand jury reported that the détails 
were unknown to them. The plaintiff in error maintains that the bur- 
den rested on the United States to show that they were in fact so 
unknown, when it has been twice held otherwise by the Suprême 
Court in cases not brought to our attention by either party. Coffin 
V. United States, 156 U. S. 433, 451, 15 Sup. Ct. 394, 39 L. Ed. 481, 
and Frisbie v. United States, 157 U. S. 160, 167, 15 Sup. Ct. 586, 
39 L. Ed. 657. Another proposition is the exception taken to the 
re-examination of witnesses with référence to matters not brought 
out in cross-examination ; wliile, if anything is settled in fédéral 
practice, it is that the direction of the examination of witnesses in 
such particulars is within the discrétion of the trial court. As to the 
first proposition, we may add that it is clear that the mère fact that 
a witness is called at the trial who then discloses that he knows that 
which the grand jury reported unknown to them, is not évidence to 
the contrary of the allégation of the indictment. It is merely subsé- 
quent matter. As to the second proposition, we may also add that, 
with référence to every topic which is ordinarily controUed by the 
discrétion of the court, there may be such an abuse of discrétion that 
an exception lies; but no attempt at a shovi^ing of that character is 
made hère. Like well-known rules dispose of ail exceptions based on 
the fact that the court allowed re-examination of the witnesses for 
the United States after they had been cross-examined. 

There are two counts in. the indictment; one alleging that the bank- 
rupt concealed from his trustée a diamond brooch, and the second 
the concealment of "certain jewelry," a more particular description 
of which is said to hâve been to the grand jurors unknown. The trav- 
erse jury returned a verdict on each count, finding Jacobs guilty on 
each ; and, so far as anything is shown in the record, he was sentenced 
on both. 

The record shows that the bankrupt had been a jeweler in Worces- 
ter, and that his stock consisted of jewelry, and more particularly 
of diamonds. Therefore any évidence with référence to his stock 
in trade, although not more particularly described, may well be re- 
garded to hâve related to "jewelry" as that word is used in the second 
count. 

One alleged error called to our attention relates to the testimony 
of a witness in regard to the amount and the value of the stock found 
in Jacob's store about the loth day of October; the pétition in bank- 
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ruptcy having been filed on the 3d day of September. Subject to the 
objection of Jacobs, this witness, who made an appraisal of the stock 
at the date named, was permitted to testify what he then found, and 
also to estimate the value of it, which he did at from $3,000 to $3,000. 
Each branch of this proof was objected to on the ground that it was 
immaterial what was found at that late date. On the other hand, the 
United States ofïered the testimony saying that they would show that, 
just prior to the bankruptcy, there was a much larger amount of stock 
on hand of gr.eat value; and on that assurance the testimony was ad- 
mitted. Subsequently, the United States introduced a witness who 
testified that, on the 16th day of August, Jacobs took him outside bis 
shop, and showed him the goods in the window, and said that the 
stock was worth about $15,000. Of course such a comparison of 
values is a very dangerous class of testimony, and very apt to mislead ; 
but, as the court is to be presumed to hâve fully cautioned the jury 
in référence to it, we see no possible ground on which it could be en- 
tirely excluded under the second count in view of the description of 
the property which that count allèges to bave been concealed, and of 
the fact that the stock wholly consisted of jewelry. 

Another alleged error relates to the testimony of the witness who 
had the conversation with Jacobs in August. The conversation as a 
whole was objected to as immaterial, but what we bave already said 
disposes of this. During the course of the conversation, as the wit- 
ness testified, Jacobs showed him some promissory notes, claiming to 
own them, and he also testified in référence to priées which Jacobs 
paid for certain goods. Thèse were objected to ; but, as the objections 
and exceptions were both gênerai, they do not, under the circumstan- 
ces, and especially under the practice in this court, require our atten- 
tion because, so far as we can discover, the conversation as to thèse 
topics was immaterial and could not bave been prejudicial. 

Another topic brought to our attention by the plaintifï in error is 
covered by the f oUowing extract from the record : 

"William Nelson, recalled, testified that he had ail the papers connected 
with the bankruptcy proeeedings in the case of the défendant, Jacobs, except 
what had been put in évidence ; that he had 23 proofs of clalms hesldes those 
that were marked in évidence. (Twenty-three proofs of clalms are offered in 
évidence.) 

"Objected to on the ground that proofs of thèse individual claims were not 
compétent to prove anythlng so far as the ownership of property was con- 
cerned, or whether property was in the hands of the bankrupt or not at any 
time either before or after the date of the bankruptcy. They were ofCered 
as admissions of the défendant as to ownership or possession of property. 

"The Court: I rule that proofs of claims are admissible, because they are 
a part of the record of the bankruptcy proceedings. 

"Mr. Andersen: And will your honor save my exception? 

"The Court: Your exception is saved. 

"Mr. Anderson: And to each one of them. I understand I must be par- 
tlcular about them. 

"Twenty-three proofs of claims were marked 'Exhibit 7,' which may be re- 
ferred to at the hearing on this bill." 

The purpose of admitting the proofs of claims was evidently in 
line with the testimony which we hâve just considered; that is, with 
the view of showing that the bankrupt had purchased prior to bis 
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bankruptcy a large amount of goods. This, we understand, îs what 
was meant by the expression in the course of the discussion that they 
were offered as admissions on the part of the bankrupt as to owner- 
ship or possession of property. We can conceive of no other purpose 
for which they were admitted, and we assume that we are right in 
that particular. Clearly, unless some spécial reason is shown to the 
contrary, thèse proofs were strictly inter alios, mère déclarations of 
third persons ; and the admission of them was a plain violation of the 
rule relative to the use of that class of évidence. It is claimed, how- 
ever, by the United States, that it was the duty of Jacobs, under the 
statutes in bankruptcy, to examine the claims when offered in proof, 
and to advise if they were not correct. This, however, is only a par- 
tial statement, and what is omitted is fatal to the proposition. It is 
true that section 7 of the act of July 1, 1898 (30 Stat. 548, c. 541 [U. 
S. Comp. St. 1901, p. 3484]), provides that, in the case of any person 
having to the knowledge of the bankrupt proved a false claim, he (the 
bankrupt) shall disclose that fact to his trustée ; but it also further 
provides that he shall not be required "to examine claims except when 
presented to him unless ordered by the court or a judge thereof for 
cause shown." There is no évidence in the record of any such prés- 
entation to Jacobs of the claims in question, or that he had any actual 
knowledge of what was proved against the estate, or that he had ever 
been requested in any way to take any part in référence thereto. Con- 
sequently, the admission of this évidence v^'as clearly erroneous and 
prejudicial. It relates, however, only to the second count, because it 
was only as to the second count that a comparison could be useful as 
between the amount of assets which the bankrupt had prior to the 
bankruptcy and what was turned over to his trustée. The United 
States claim that the plaintifï in error opened the door for this évi- 
dence; but, as the case results, it is not necessary that we should dé- 
termine this proposition. 

An important question arises from the fact that she who had been 
the wife of the bankrupt, but had been divorced from him before the 
trial, testified against him. Among other things, she testified to an 
interview occurring before the divorce. There were présent, besides 
the witness and the bankrupt, the bankrupt's brother and his wife. 
It is évident that the gathering of the four was an open consultation 
between them as to the method of meeting certain proceedings against 
the bankrupt which were anticipated, and, so far as we understand the 
record, thèse proceedings included the probability of the indictment 
now pending before us. At any rate, the nature of the conférence 
was a joint consultation of the character which we bave described. 
The plaintifif's former wife testified that during the conférence the 
bankrupt gave her a slip containing questions that were likely to be 
asked her as a witness, and proposed answers. This paper was kept 
for several weeks and then destroyed or lost. She was asked by the 
prosecuting attorney what she could remember as to its contents. This 
was objected to on the ground that the paper was a communication 
given by the husband to the wife, and therefore inadmissible. The 
testimony asked for was admitted, and an exception saved. The ob- 



T[)98 161 FEDBEAL REPOETEK. 

jection st'ated that the paper was not read in the présence of any third 
person, but the record does not show whether it was so read or not. 
The passing of it by the bankrupt to his wife was a part of the oc- 
currences during the joint consultation of the four persons. Tlie rule 
is clear that communications between a husband and wife are ruled 
out only when they are confidential. Cliase's Stephens' Digest of the 
Law of Evidence (2d Ed.) 278. The rule is also stated incidentally 
to the same efïect in Stein v. Bowman, 13 Pet. 209, 222, 10 L. Ed. 
129, and Hopkins v. Grimshaw, 165 U. S. 342, 349, 17 Sup. Ct. 401, 
41 L. Ed. 739. Therefore the contents of the paper in question could 
not be excluded unless it was a matter in confidence between the hus- 
band and the wife as that rule is usually understood. Whether it was 
a matter in confidence' between the husband and the wife was, of 
course, a question to be passed on in the first place by the presiding 
judge, who must, in the first place, détermine whether or not the évi- 
dence was admissible or otherwise. His ruling on a question of that 
character where the facts were clearly doubtful would not be set aside 
by an appellate tribunal. Inasmuch as the rule of law is such a com- 
mon one, and so well known, and as the objection was of such a char- 
acter as to clearly call the attention of the presiding judge to what- 
ever propositions were in issue, we must assume that his ruling in- 
volved a finding by him that the delivery of the paper from the husband 
to the .wife was a mère incident to the gênerai consultation between 
the four parties, and therefore not at ail in confidence. There was 
no such preliminary examination in foi"m, although it might hâve been 
insisted on by the bankrupt, and we hâve therefore nothing to show 
that the paper was not, in fact, read to the other persons to the inter- 
view, or read by them, or to show that it was at ail confidential. 
Therefore this ruling of the learned trial judge must stand. 

The most important question in the case arose as follows: Pre- 
vious to his trial, Jacobs had been examined as a bankrupt. The 
seventh section of the bankruptcy act of July 1, 1898, provides : "But 
no testimony given by him" — that is, the bankrupt — ^"shall be offered 
in évidence against him in any criminal proceeding." The bankrupt 
ofïered himself as a witness. On the crosS-examination, a book was 
produced called the "sales book," which we understand to hâve been 
a book kept by the bankrupt in his business as a jéweler, though this 
is not clear to us. From that book apparently some leaves had dis- 
appeared, and apparently there was a daim that this was the resuit of 
mutilation by: the bankrupt. After he had been somewhat inquired of 
by the prosecuting attorney in référence to this book, the question vi^as 
put: "Well, you gave an altogether difl^erent description about that, 
about what happened to that book, didn't you, before the référée?" 
This was objected to in a proper and clear manner, on the ground that, 
under the statutory provision which we hâve cited, it was not law fui 
to use the examination in thèse proceedings. The question was ad- 
mitted, and exceptions were saved to that entire line of interrogation. 
Following it up, quite a list of questions was asked the bankrupt as 
to his examination before the référée. The following is illustrative: 
"Do you remember a question like this: What became of those ac- 
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counts?" The bankrupt was compelled to answer. Apparently, from 
the way in which thèse questions were put, the prosecuting attorney 
had in his hands the examination before the référée, and read from it 
in the présence of the jury. 

In answer, the United States make two replies : One is that the ex- 
amination — tliat is, the paper itself — was not put in évidence, which 
is true; and the second is that the questions put to the bankrupt on 
cross-examination come within the gênerai rule with référence to 
the protection of the fifth amendment to the Constitution, which is 
waived when an accused person voUmtarily offers himself as a witness, 
in accordance with Fitzpatrick v. United States, 178 U. S. 304, 315, 
20 Sup. Ct. 944, 44 U. Ed. 1078, and Sawyer v. United States, 202 
U. S. 150, 165, 26 Sup. Ct. 575, 50 L. Ed. 972. The différence, how- 
ever, between the two positions is fundamental. The waiver of the 
constitutional provision concerns nierely the personal conduct and 
condition of the witness. He offers himself as a witness, and there- 
fore puts himself in the position of any other witness so far that he 
may be examined with référence to anything pertinent to the case 
and admissible in évidence therein. Of course, the cross-examination 
of one witness may, for the purpose of testing his character, run out 
into a Une of questions which would not be relevant when put to an- 
other witness; but a line of questions of the same class might be 
put to the second witness and be relevant. Hère the issue is not with 
référence to the conduct and situation of the witness himself, but with 
référence to the conduct and situation of the prosecuting attorney 
with regard to something prohibited by the statute, ând which could 
not be testified to by any other witness. 

Running this out practically, the essential distinction beconics plain- 
er. The United States say that they proceeded as they did for the 
purpose of testing the credibility of Jacobs as a witness. In the féd- 
éral courts, when it is desired to contradict a witness or déter- 
mine his credibility by putting in proof of a prior contradictory 
conversation, or a contradictory letter or document of any kind, it 
is necessary to fîrst interrogate the witness in référence thereto. Of 
course, this does not apply to the fuU extent where a party is testify- 
ing in his own behalf, because there the letter, document, or con- 
versation can be introduced for the purpose of contradicting the par- 
ty in interest, and showing that his case is in fact otherwise than as 
stated by him, and, indeed, independently of any statement he makes 
on the stand. It is not clainied hère, however, that under the statute 
the examination before the référée could be introduced for either of 
those purposes. Therefore, as the preliminary examination could not 
hâve been followed up in the usual way by the subséquent introduc- 
tion of the written examination, the cross-examination was not within 
any rule of practice and was clearly unlawful. 

In short, the matter cannot stand like the waiver of the constitu- 
tional guaranty because that waiver, as we hâve said, relates to évi- 
dence which would be admissible if it came from some other person 
as a witness, while hera the alleged waiver related to évidence which 
would not be. 
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Both parties appealed to Burrell v. Montana, 194 U. S. 572, 24 
Sup. Ct. 787, 48 Iv. Ed. 1123, but the issue hère was not raised in that 
case. There no objection was made to the use of the examination, 
and the only question was whether the person charged with an of- 
fense was entirely exempt from prosecution. If any of the expres- 
sions in that opinion would hâve any proper weight hère, tliey would 
be against the United States. 

The underlying philosophy of the statute in question is that, as a 
matter of justice to the bankrupt, and also for the interests of credi- 
tors, he should be encouraged to testify freely in his examination; 
but he would hâve no encouragement thereto if, on being prosecuted 
for an offense, he could not undertake to absolve himself by his own 
testimony except at the risk of being tripped or embarrassed by what 
he had previously sworn to. To permit a course of cross-examination 
in the method hère, whether the documentary évidence taken before 
the référée was produced in the présence of the jury or not, would 
be simply to permit an évasion of the statute, because to do so would 
involve the mischief which the statute intended to guard against, in 
that the witness might be more harassed and prejudiced than he would 
be if the whole document had been frankly put into the case. 

With référence to this issue, the plaintiff in error bas not called our 
attention to the question whether or not the course pursued by the 
United States might bave been prejudical to him. In fact, his proposi- 
tions with référence to nearly ail, if not ail, the numerous issues sought 
to be raised by assigning 41 alleged erroneous rulings are de f active 
in the same particular, The fact seems to be often overlooked that 
it is not only necessary to show that a ruling was erroneous, but also 
to point out something which would raise a presumption that the error 
was, or might hâve been, prejudical. In this case the prejudicial na- 
ture of the error suggests itself from a perusal of the record, and also 
by the statement of the prosecuting attorney that the method of ex- 
amination objected to was for the purpose of testing the credibility 
of the witness. The proofs as to the first count in the indictment, 
which related to the diamond brooch, consisted very largely, we might 
say almost entirely, of the testimony of the bankrupt against that 
of his divorced wife. The charge of the learned judge, which is printed 
in the record, shows that he regarded thèse statements as practically 
irreconcilable, so that the question was one of veracity. What we see 
of the record satisfies us that such was the fact. Under thèse cir- 
cumstances, the credibility of the bankrupt was a matter of the high- 
est importEUice; and, in our opinion, the method of cross-examina- 
tion adopted was calculated to place him in a very unfortunate posi- 
tion before the jury, so far as the necessity of balancing his testimony 
was concerned; and, consequently, we think this was an error which 
requires that the judgment and the verdict on both counts should be 
set aside. 

With référence to the numerous other alleged errors, it is only with 
very great difficulty that we could follow them up one by one, and ex- 
plain our views in regard to each. Where there are so many assigned 
as we find hère, it becomes physically necessary for us to protect our- 
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selves behind our rules. As we hâve said in other cases, we ordinarily do 
so unless we perceive something where serious injustice would be done 
unless we made a spécial investigation. In this connection we refer 
especially to the second subparagraph of paragraph 3 of our rule 
34 (150 Fed. xxxiii, 79 C. C. A. xxxiii), whicli requires, not only that 
the particular pages where questions arise on the introduction of évi- 
dence should be pointed out, but that the party complaining should 
put his finger on the very spot. In this case, for example, with regard 
to the question of using the examination before the référée, we were 
referred in gross to pages 59 to 75 of the record, with nothing to assist 
us as our rules require. The question involved was so serious a one^ 
however, that, in accordance with what we hâve said as to our excep- 
tional practice, we followed through those pages until we thought we 
comprehended the positions of the trial court and of the parties therein. 
Other instances of the kind, however, we pass by except with the most 
cursory examination. Again we are met by objections in gross to 
certain questions put by the prosecuting attorney, to the effect that 
they were leading questions, which, of course, is of no conséquence 
in the Court of Appeals except in very extrême cases, that they were in- 
definite, that it was impossible to know what was meant by them, that 
they suggested to the witness an improper inference, and perhaps other 
subtopics. It cannot be expected that the court will take a Consoli- 
dated group of objections like this and divide it up, and sift out the 
record applicable to each branch thereof. 

An omission quite gênerai, and not at ail peculiar to this case, arises 
from the fact„to which we hâve referred, that parties seem to over- 
look that it is not sufficient to show that a certain ruling was technic- 
ally erroneous, but that it must also be shown that it was prejudicial, 
or, at least, that there is a presumption that it was prejudicial within 
the libéral rules of the Suprême Court in this respect. With ail the 
varions matters brought to our attention, we do not recall that there 
was a single one as to which it was pointed out to us that the alleged 
error was prejudicial, or that there was any presumption that it was 
so. Other propositions were submitted without argument, with the 
mère statement that they were not waived. This does not require 
us to give any attention to them. Therefore, on the whole, we can 
only say, as to the varions alleged errors which we hâve not specific- 
ally considered, that our impression is that the District Court was cor- 
rect in its rulings. It may be that, if the same 'questions should be 
carefully presented to us again, we might be compelled to take a dif- 
férent view from that which now présents itself ; but, on the whole, we 
feel justified in trusting to the probability, or, at least, to the possi- 
bility, that, on a new trial, they may ail disappear. 

The judgment and the verdict in the District Court are set aside, 
and the case is remanded to that court for further proceedings in ac- 
cordance with law. 
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NICKELL V. UNITED STATES. 

(Oirçult Court of Appeals, Ninth Circuit February 3, 1908.) 

No. 1,301. 

1. CONSPIRAOY— INDICTMENT. 

Where an indictment for conspiracy to induce certain persons to commit 
perjury In tlie malsing of pul)Iic land en tries alleged tliat tlie acts were 
knowingly done, and tliat défendants knew tliat tlie entrymen were apply- 
ing to purchase the lands on spéculation, and uot in good faith, to appro 
prlate the- same to tlieir exclusive use and beneflt, tbe indictment was 
not fatally détective for failuré in terms to allège that such acts were 
"willfully" committed under Rev. St. § 1025 (U. S. Comp. St. 1901, p. 
720), providing that no Indictment found or presented by a grand jury in 
any District or Circuit Court of the United States shall be deemed in- 
sufficient for any defect in matter of form not teuding to défendant'» 
préjudice. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Conspiracy, §§ 88 ; 
vol. 27, Indictment and Information, §§ 256-264.] 

2. Pbejuey — False Apfidavits. 

Where an entryman on public lands signed and swore to an afiidavit 
that he entered tlie land for his individual use and beneât, : and not for 
spéculation, when in fact, Ue Intended to inmiediately transfer tbe land 
to another under a pre-e.x;isti]ig coutract, be thereby committed perjury 
as deflned by Rev. St. § 5302 [U. S. Comp. St. 1901, p. 3653]. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 39, Perjury, § 23. 

For other définitions, see Words and Phrases, vol. 6, pp. 5305-5310; 
vol. 8, p. 7751.] 

3. Same— "Subornation of Pekjuey." 

Procurlng entryman to njake such false afRdavits constituted suborna- 
tion of perjury as deflned by Rev. St. § 5393 [U. S. Comp. St. 1901, p. 
3854]. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
6720.] 

4. Same— Validity of Costeact. 

Défendant and others conspired to defraud entrymen on public lands 
of the location fecs, and, in order to induce them to entet the lands, M. 
represented to theni that he was the agent of a flctitions corporation of 
whom a fictitious person was président, which corporation deslred to pur- 
chase the la]id, and would do so from tlie entrymen, eillier for a 
specifled amount, or in accordanee with au csthnate of tiniber thereon. 
Pursuant to such conspiracy, défendants iuducod the entrymen to sign 
and swear to entry affldavits declaring that the entrymen were purc;hasing 
the land for their own benefit, and not for spéculation, and that they had 
no contract or agreement to transfer the same after they had contracted 
to convey the land to such corporation. Hcld that, since M. would hâve 
been personally liable on sucli eontracts under tlie rule that one who holds 
himself ont as an agent of a none.ïisting principal is personally liable, 
the affldavits were in fact false and constituted perjury, tliough there was 
no intention on défendant'» part at any time to carry them out or pur- 
chase the land. 

5. Same — Affidavits — Stoke and Timbee Act — Lan us and Timbee. 

Under Stône and Timber Act (Act June 3, 1788, c. 151, § 1, 20 Stat. 
89 [U. S. Comp. St. 1901, p. 1545]), making such lands subjcct to entry 
as are available cliiefly for timber but unflt for cultivatlon, au entryman 
haviiig made an atfidavit that lie souglit to purchase the land for his 
own benefit and not for spéculation could not eseape punlshmeut for 
conspiracy on the ground that his pre-existing contract of sale related to 
the timber only. 
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In Error to the Circuit Court of the United States for the District 
of Oregon. 

Tlie plaintiffi In error, Nickell, was indicted jointly witli Henry W. Miller, 
Frank E. Kincart, and Martin G. Hoge in the Circuit Court for tlie District 
Of Oregon for eonspiracy under section .5440 of the Bevised Statutes (U. S. 
Conip. St. 1901, p. 3676). ïhat part of the indictment material to tlie présent 
inquiry reads as foUows: "The grand jurors for the United States of America, 
Inquiring for the district of Oregon, upon their oath présent that Henry W. 
Miller, Frank B. Kincart, Martin G. Hoge, and Charles Nickell, late of the city 
of Medford, in the district aforesaid, on the thirty-first day of August, in the 
year of our Lord nineteen hundred and four, at Medford aforesaid, in the said 
district, unlawfully did conspire, combine, confédérale, and agrée together, 
and with divers other persons to the said grand jurors unknowii, to commit 
an offense against tlie said United States; that is to say, to nnhiwfully, will- 
fully, and corruptly suborn, instigaté, and procure a large nuiuber, to wit, ona 
hundred, other persons to commit the offense of perjiiry in the said district by 
taklng their oaths there, respectively. before compétent: tribunals, otlieers, and 
persons, in cases in which a law of the said United States sliould authorize an 
oath to be administered, that they would déclare and dépose truly that certain 
déclarations and dépositions by them to be subscribed were true, and by there- 
upon, contrary to such oaths, stating and subscribing material niatters con- 
tained in such déclarations and dépositions which they should not believe to 
be true; that is to say, to suborn, Instigate, and procure the said persons, re- 
spectively, to corne in person before such tribunals, offlcers, and persons, and, 
after being duly sworn by and before such tribunals. offlcers, and persons, to 
State and subscribe under their oaths that certain public lauds of the said 
United States open to entry and purchase under the acts of Congress approved 
June 3, 1878, and August 4, 1892, and known as 'tlniber and stone lands,' which 
those persons would then be applying to enter and purchase in the manner 
provided by law, were not being purchased by them on spéculation, but were 
being purchased in good faith to be appropriated to the own exclusive use and 
beneflt of those persons, respectively, and that they hâve not directly or in- 
dlrectly made any agreement or contract in any way or manner with auy other 
person or persons whomsoever by which the titles which tliey may acquire 
from the said United States in such lands shall inure in whole or in part to 
the benefit of any person except themselves, when in truth and in fact, as each 
of the said persons would then well know, and as they the said Henry W. 
Miller, Frank E. Kincart, Martin G. Hoge, and Charles Nickell would then well 
know, such persons would be applying to purchase such lauds on spéculation, 
and not in good faith to appropriate such lands to their own exclusive use and 
benefit respectively^ and would hâve made agreements and contracts with other 
persons by which the titles which they should acquire from the said United 
States in such lands would inure to the benefit of persons except themselves ; 
the matters so to be stated, subscribed, and sworn by the said i^ersons being 
material matters under the circumstances, and matters which the said per- 
sons so to be suborned, instigated, and procured would not believe to be 
true, and the said tribunals, offlcers and persons when admiuistering such 
oaths to those persons, being tribunals, offlcers, and persons authorlzed by 
law of the said United States to admiuister the same oaths, and the said 
oaths administered in cases where a law of the said United States would 
then authorize an oath to be administere*!." ïhe défendant Miller pleaded 
guilty, and became a witness for the prosecution. A trial resulted lu the 
conviction of Nickell and Hoge. Nickell was sentenced, and brings the cause 
to tliis court upon writ of error. 

Tlie transaction dlsclosed by the bill of exceptions foUows: PlaintlfC in 
error was a. United States commissioner residlng at Medford, Or. Miller and 
Kincart entered into an agreement between themselves to locale stone and 
timber elalms, and to induee persons to file upon the same. Kincart was to 
act, and did act, as cruiser, and Miller was to represent himself as the agent 
of a Company to be known as the "Einniitsbtirg of New Zealand." For the pur- 
pose of Inducing persons to make filings, Miller was to tell prospective entry- 
men that this couipany desired to secure timber lands In sonthem Oregim; 
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tbat, if they would file on claims, the company would at tbe time of flnai 
proof furnish the money required for entry, and would, upon the procurement 
of the receiver's recelpt and the assignment of it, together with a quitclaim 
■deed, pay the respective entrymen the différence between the amount which 
they had advanced and the aggregate value of the claims, to be arrived at up- 
In the basls of 40 cents per 1,000 feet for tlmber standing upon such lands. 
It fuUy appeared that there was no such company ; tbat the name v?as as- 
sumed ; and tbat onè Wilson, represented by Miller as the head of the con- 
cern, was a flctitlous person, as nonexistent as the company Itself. The loca- 
tion fee was flxed at $125 per claim. Thus tbe matter stood when Miller and 
Kincart came to tbe plaintiff in error Nickell for the purpose of enlisting bis 
aid in carrying on the enterprise. Miller explained that he and Kincart were 
there to locate persons on timber claims, and that he, Miller, was tbe repré- 
sentative of a company that would buy the lands after final proof had been 
made, At tbis point certain negotiations were had regarding the fées of Nick- 
ell as commissioner, and concerning the charge to be made for the pub- 
lication of tbe necessary notices in a newspaper owned by bim. It was 
agreed that the commissioner was to bave $1.50 as fées, and, of the $10 
flxed for the publication of notices, ■$2.50 tbereof in every case was to be 
paid to Miller and Kincart. At this period of the negotiations it was con- 
cluded, also, that It was impracticable to sccure so large a location fee, and 
the amount was eut down to $60 under the agreement that the balance 
was to be paid when final proof was made. Subsequently certain entry- 
men were chargea only $25. The location fées were divided between Miller 
and Kincart. Thèse two brought with them a blank which was to be used in 
contracting with entrymen, of which tbe followlng is a copy: 

"Emmitsburg of New Zealand Certlflcate. 

"Know ail men by thèse présents that we, the Emmitsburg, of New Zealand, 
deslring to acquire timber and stone lands lu southern Oregon, and 



desiring to exhaust bis right and dispose of said land at the time of final 
proof: 

"Now, therefore, the Emmitsburg of New Zealand, agrées with as 

follows, to wit: 

"That sald locate the quarter of section — township 

south, range west, Willamette Merldian, and at day of final 



proof on said land, we, the Emmitsburg, of New Zealand, will furnish four 

hundred dollars and take said note, and upon the receiver issuing a 

certlflcate for said land, and Its being assigned to the Emmitsburg, of New 
Zealand, or its agent, together with a quitclaim deed, we, the Emmitsburg, 

of New Zealand, will pay said eight hundred dollars in addition to 

money heretofore paid. This agreement to be signed by the — and 

countersigned by company's agent or représentative and deposited In escrow 

with until day of final proof, 

"In witness whereof we hereunto set our hands this the day of 

, A. D. 1902. 

" : , Locator. 

"Emmitsburg of New Zealand, 

"Per , Représentative." 

It was proposed by Miller to modlfy this con tract, and for that purpose it 
was submitted to Nickell, who carried on a job printing office In connection 
with bis newspaper. Accordlugly blank forms vyere prluted in bis establish- 
ment which omitted thèse words in the flrst blank form, "Will pay said 

eight hundred dollars in addition to niohey heretofore paid," and, in 

lieu tbereof , thèse were inserted after the description: "Which is estimated at 

million feet merchantable timber," and "will pay said in ail 

not to exceed forty cents per thousand, per estimate." Plaintiff in error ex- 
pressed bis doubts as to the feasibility of the project which had been devised 
by Kincart and Miller, and to which be had thus become a party, basing his 
doubts upon the fact, as he expressed it, that tbe same scheme had been work- 
ed In that community before. In order to arouse the cupidity of persons who 
liad fllings in contemplation, Miller informed them that no locations would be 
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made for those not desiring to dispose of the land, and the reason assÎKned 
by him at the trial for making this statement was that it would make them 
"blte a little better." He also testifled: "As a matter of fact, we dld not 
inteud to buy the timber at final proof, or at ail. We had no money to buy 
with." Numerous applications and affidavits were made pursuant to this ar- 
rangement before the plaintifC in error as commissioner, and forwarded by him 
to the land office, where they were duly filed and entered of record, and thèse 
contracts, eitber the original or as modifled, were executed by the several 
entrymen immediately thereafter. They were retained by Miller, and at once 
destroyed by him, but none of the persons who flled ever made or oiïered to 
make final entry. 

The trial court Instructed the jury in part as follows: "I repeat, an agree- 
ment, as the word 'agreement' is used, need not be in writing. It need not be 
of suiBcient formality or of a nature to be enforeed in a court. It is enough 
if it is proved beyond a reasonable doubt that in some way the minds of the 
applicant and some other person hâve met definitely, understandingly, and that 
there is a mutual consent upon the point that, when the applicant may acquire 
title to the land from the tlnlted States, it shall inure to the beneflt of such 
other person for a considération ; that is, that in truth and in fact, the ap- 
plicant is really to acquire the land for the use and benefit of auother. And! 
any words or any acts and words manifesting this mutual consent of the minds 
of the parties are sufacient to constitute a contract or agreement. * * * 
If the agreement to convey exists and is understood between the parties, the 
law does not tolerate évasion by calling such an agreement a 'certificate' or 
'option.' Nor, if the agreement actually exists, can the law be evaded by an 
endeavor to separate title to the timber upon the land from title to the land 
itself. On the other hand, a person qualifled under the law bas a right to 
enter lands under the provisions of the timber and stone act, even though he 
considers prior to the time of making his sworn statement and his final proof 
a sale of it as soon as he can after he makes his final proof, and obtalns the 
iisual reeeive-r's reeeipt. * * * But the statute does denounce a prior 
agreement, the acting for another in the purchase from the government of the 
United States. * * * You, and you alone, must ascertain whether the 
évidence shows beyond a reasonable doubt that Hoge and Nickell, or either 
of them, knowingly and intentionally entered into an agreement, or knowing- 
ly formed a part of a combination with Kincart and Miller, or either of them, 
to Induee or procure persons to apply to enter and purchase public lands as al- 
leged, or some part of the public lands as charged in the indictment as lands 
subject to entry under the timber and stone act, after having corne to an agree- 
ment or understanding with said persons that they would convey the title 
which they might acquire to Miller, or the Emmitsburg of New Zealand, or 
some one represented by Miller." 

Thomas O'Day, for plaintiff in error. 

William C. Bristol and Francis J. Heney, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WHITSON, 
District Judge. 

WHITSON, District Judge (after stating the facts as above). 
While the plaintiff in error has made numerous assignments, they ei- 
ther directly présent or incidentally involve two principal proposi- 
tions : First. The sufficiency of the indictment. Second. The na- 
ture and character of the contract or agreement which is inhibited 
by the statute, and whether plaintiff in error was brought within its 
provisions. 

First, then, as to the indictment : The argument is that the pleader 

has omitted to charge that the acts complained of were willfuUy donc. 

This is based upon the assumption, rightly made, that it must so ap- 

pear by appropriate averment. Assuming for the présent discussion 

161 F.— 45 
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without holding that the words "unlawfully, willfully, and corruptly" 
first appearing in the indictment cannot relate to the subséquent al- 
légations in relation to the nature of the oaths taken for want of ex- 
plicit référence, it does appear that the acts were knowingly done, 
for it is alleged: 

"Wlien, in truth and in fact, as each of tlie said persons would then well 
know, and as they, the said Henry W. Miller, Frank E. Kincart, Martin G. 
Hoge, and Cliarles Niekell, would then well know, such persons would be 
applying to purchase such lands on spéculation, and not in good falth to ap- 
propriate such lands to their own exclusive use and benefit, respectively, and 
would hâve made agreements and contracta with other persons by which the 
titles which they should acquire from the said United States in such lands 
would inure to the benefit of persons except themselves." 

We think the distinction which counsel makes is a technical rdine- 
ment which cannot prevail under the libéral provisions of section 
1025 of the Revised Statutes (U. S. Comp. St. 190l, p. 720). If the 
défendants knew that thèse affidavits would be false, and knew that 
the entrymen would hâve made contracts for the conveyance of the 
lands to be acquired by them, and having this knowledge never- 
theless procured the making of them, there can be but one conclusion, 
and that is that they willfully, which is but another name for inten- 
tionally, entered into the conspiracy charged. While matters of sub- 
stance are as essential now as before the passage of the statute, and 
of necessity must always remain so, we take it that its enactment 
was intended to hâve substantially the same efïect as those of many 
of the States, which provide that an indictment which will enable a 
person of common understanding to know what is intended is suffi- 
dent. 

In Van Gesner v. United States, 153 Fed. 54, 83 C. C. A. 188, it 
was observed by this court : 

"When the facts alleged necessarily Import such willfulness, the failure to 
use the word itself is not fatal. Such failure, under such cireumstances, would 
not be fatal eyen at common law." 

The indictment in this case falls within the rule there discussed. 

The second point présents a question of more difficulty. Section 
2 of the act of June 3, 1878 (20 Stat. 89, c. 151 [U. S. Comp. St. 1901, 
p. 1545]), requires the entryman at the time of making his applica- 
tion to make oath that he has not made any agreement or contract in 
any way or manner, directly or indirectly, with any person or persons, 
by which the title shall inure to the benefit of any person except him- 
self. That it was intended to meet the évasions which would be re- 
sorted to from time to time is quite manifest. Schemes, devices, and 
subterfuges which ingenuity could invent, and of which this case 
furnishes a striking example, were in view equally with formai con- 
tracts. We are precluded from holding otherwise by the comprehen- 
sive language of the statute; and to sustain the contention of plain- 
tifï in error in that regard would be équivalent to saying that its pur- 
pose can be entirely defeated by secret understandings and ingenious 
circumventions. Boren v. United States, 144 Fed. 801, 804, 75 C. 
C. A. 531. With this construction in mind, the particular scheme 
which was conceived in this case will be examined. The certificates, 
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so called, were, of course, devices. Miller objected to giving the 
name of the responsible head of his company to one of the prospec- 
tive entrymen, but, on being pressed, he did give a name, concern- 
ing which he testified as foUows : 

"I gave hlm tlie name of J. D. Wilson, of Minneapolis, Minn., as the head 
mail. That was the flrst name that happened to come to my mind. He had 
nothing to do with the company. I do not know that there was any such in- 
dlvjdual." 

Again he testified : 

"I represented uo company at that tinie. The company was only on paper. 
It was a name assumed for the purpose of carrying out our scheme." 

The case must therefore rest upon the undisputed fact that there 
was no such company as the Emmitsburg of New Zealand. That com- 
pany was fictitious, and Wilson as its manager had no existence. 
There was, then, no contract or agreement with any person to convey, 
or whereby the land might inure in whole or in part to the benefit of 
such company. It was, not the purpose to supply money with which 
to make the entries nor to acquire title. The scheme was to work 
the entrymen out of the location fées ; to def raud them. Hère the inat- 
ter was to end, and did end. But the entrymen and the défendants, 
other than the plaintifiE in error, and he, giving due effect to the ver-1 
dict of the jury, thought there was a contract to convey, and there- 
fore it is that in this regard the affidavits contained averments which. 
the entrymen did not believe to be true. This was perjury. Section 
5392, Rev. St. (U. S. Comp. St. 1901, p. 3653). Procuring the making 
of such affidavits was subornation of perjurv. Section 5393, Rev. 
St. (U. S. Comp. St. 1901, p. 3G54). The cas'e was submitted to the 
jury upon the theory that it might find from the évidence agree- 
ments as charged in the indictment by which the lands to be acquired 
were to be conveyed, or might inure to the benefit of some person 
other than the entrymen. Miller, Kincart, and the plaintifï in error 
intended that the false affidavits should be made, and the plaintifï in 
error supposed that there were agreeraents in fact as well as in form 
that the lands were to be entered and conveyed to Miller's company. 
In addition to the certificates which were signed, there was évidence 
to establish that, at least as to some of the entrymen, there were oral 
agreements made with Miller to convey to this company ; but, bearing 
in mind that the entrymen intended to defraud the government of 
thèse lands, and that the plaintifï in error intended to, and did give 
his aid to what he supposed was a deliberate attempt to do so, the 
case must turn upon whether there were agreements or such an ar- 
rangement as would resuit in the lands inuring to the benefit of some 
person other than the persons who were making entries of them. If 
thèse agreements had been made by Miller concerning lands which 
might properly be the subject of contract, he could bave been held 
personally responsible. They would hâve been enforceable as against 
him under the rule that one who holds himself out as the agent of a 
principal who has no existence is personally liable. Patrick v. Bow- 
man, 149 U. S. 421, 13 Sup. Ct. 866, 37 L- Ed. 790 ; Paine v. Loeb, 
96 Fed. 167, 37 C. C. A. 434; Second Kem's Commentaries, 630; 
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Booth V. Wonderly, 36 N. J. Law, 250 ; Story on Agency, § 230, 280, 

Remembering, now, the comprehensive provisions of the statute 
as prohibiting ail manner of devices, we find that the agreement was 
with Miller, and not with his company, and while lie, as he says, did 
not_ intend to comply on his part, yet the vice prohibited is the making 
of it, and the conspiracy charged is haviiig suborned thèse entrymen 
to swear falsely that no such agreement was made when in fact it 
was. The charge assumed that there might hâve been a contract to 
convey to the EiSmitsburg of New Zealand, it is true, but the jury could 
not hâve been thereby misled, for, if an agreement with Miller would 
hâve bound him personally under such conditions, hie lawful condi- 
tions of a contract being présent, it would make no différence whether 
the contract was made with Miller's company or with him. There was 
nothing in the évidence which in anj way could tend to confuse the 
jury. There was in this regard but one transaction, and the mère 
présentation of the case upon the theory that there may hâve been a 
contract made with the Emmitsburg of New Zealand was accompanied 
also by the assumption that the jury might from the évidence find that 
the contracts were with Miller, and, inasmuch as there was nothing 
else before the jury except this transaction, there could hâve been no 
préjudice. 

The conclusion reached by the jury was correct, even though it may 
not hâve been told in so many words that Miller would be responsible 
if his company had no actual existence. This it appears the court 
assumed as a proposition of law without explaining it to the jury. 
It could not hâve in any way influenced the verdict. It was not like 
submitting two distinct transactions, from which différent results might 
flpw, for the considération of the jury, leaving them to find the one or 
the other according to their judgment of the évidence. 

The plaintiff in error relies upon the position that whatever arrange- 
ment was made related to the timber upon the land, and not to the land 
itself. Section 1 of the act makes such lands subject to entry as are- 
"valuable chiefly for timber, but unfit for cultivation." It would be 
contrary to the spirit of this législation to déclare that an entryman 
may contract to sell that which gives the land its only value, and there- 
by escape punishment under so technical a contention. The timber 
is a part of the land, and one who thus seeks to avoid the plain spirit 
and even letter of the law cannot complain of penalties inflicted. Be- 
sides, the conspiracy hère was to acquire the lands. 

Finding no prejudicial error in the record, the judgment will be 
affirmed. 
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B. ROTH TOOL CO. v. NEW AMSTERDAM CASUAIVTY CD.» 

(Circuit Court of Appeals, Eighth Circuit. Mareli 31, 1908.) 

No. 2,633. 

1. INDEMNITT— RECOVEET OVER — CONOLUSIVENESB OF JUDGMENT— EXTENT OF 

ESTOPPEL— SCOPE OF ADJUDICATION. 

Wtien one who has a riglit to recover over is sued, the judgment reg- 
ularly rendered against him is conclusive on ttie indemnltor, provided no- 
tice of tlie suit be given to ttie latter and full opportunity afforded him 
to défend, but, if tlie liability over is not as broad as the original llability, 
plaintifC, in the suit to recover over, if he relies on the adjudication made 
In the former case, must show that the very ground of liability against the 
Indemnitor was found to exist and was necessarlly adjudicated in the 
original suit, as the estoppel created by the first judgment cannot extend 
beyond the questions necessarlly determined by It. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Indemnity, § 41.] 

2. Insurance— Emploteb's Liability— Conclusiveness as Against Insubeb 

or Judgment Against Insueed— Notice of Suit— Refusal to Défend. 

Where an employer's liability poliey contained a stipulation requiring 
notice of suit against the assured to recover damages by an employé to be 
Immediately given to the insurer, and the latter expressly agreed to dé- 
fend or settle it or otherwise satisfy the assured, the Insurer's refusal 
to make a défense, after notice, because It disclaimed any liability for 
damages occasioned to the plaintiff, did not relieve the insurer from the 
conclusiveness of the judgment rendered in such action. 

8. Same— Conclusiveness of Judgment as Against Insured — Mutualitt of 
Estoppel. 

Where an employer, on being sued for injury to an employé, vouched 
In an insurer on an employer's liability policy, which refused to défend 
because of alleged nonliability, the estoppel of the judgment recovered 
against the employer in such action operated mutually against both 
parties. 

4. Judgment— Pleadinq and Evidence as Estoppel— Identity or Issues- 
Evidence. 

On the question whether the Issues in a prior action by a servant 
against bis master for injuries, in which judgment was rendered for the 
servant, were the same as those in an action by the master against an 
employer's liability Company, to recover over against the latter, In which. 
the judgment against the master was claimed to be res judicata, the 
pleadings. Instructions, and verdict in the prior action were admissible 
to détermine what was actually tried thereln. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1823, 18231/2-] 

6. Insurance— Employer's Liability— Peomissory Wabeanty in Policy — 
Use of "Explosive." 

Where a large métal tube fllled wlth various metals and materials ot 
an explosive and dangerous nature was exposed to the beat of a turnace 
on plaintifC's promises and actually exploded and injured an employé, 
such tube and its contents constituted an ''explosive," within a warranty 
in an employer's liability policy insuring plaintiff that no explosives 
should be used on the premises. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2600.] 

6. Same — Conclusiveness Against Insubed of Judgment fob Employé— 
Gbound of Recovehy. 

Plaintiff permitted H. to use its heating fumace for experiments. H. 
filled a métal tube wlth other metals and explosive substances, sealed the 

•Rehearing denled May 8, 1908. 
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tube, and placed the same In tlae furnace, where It was siibjected to a 
hot fire. It exploded, injurlng one of plaintiff's employés, who recovered 
a jwdgment against plaintiff on an allégation of négligence, in tliat plaln- 
tiiï carelessly permitted siich tube to be filled wlth metals of an explosive 
and dangerous nature and placed in a heating furnace, wbich caiised it 
to explode, resulting in the injuries coniplained of. Hcld, tbat a :iudg- 
ment In favor of tUe servant on sucli issue was conclusive against plain- 
tifC's right to recover over against an employer'» liability coinpany on a 
policy containing a warranty tbat plaintiff should not permit tbe use of 
explosives on the premises, which action the liability compauy defended 
on the ground of plaintiff's breach of such warranty. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Ford W. Thompson (W. B. Thompson and Edward L. Gottschalk, 
on the brief), for plaintiff in error. 

Lon O. Hocker (C. P. Ellerbe, L. R. Brokaw, and Jones, Jones & 
Davis, on the brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. The casualty company issued its policy 
indemnifying the tool company against loss from common-law and 
statutory liability for damages on account of bodily injuries sustàined 
by any of its employés while on duty. James M. Cameron, an em- 
ployé, sued the tool company for damages sustàined by him while in 
its employment and recovered a judgment for $3,500, which the tool 
company was required to pay and did pay. Afterwards the tool com- 
pany brought the présent action against the casualty company on its 
policy to recover the amount so paid to Cameron. The casualty com- 
pany filed its answer, alleging that the assured had failed to keep and 
observe a promissory warranty which formed a part of the contract 
of indemnity, in this: that it permitted to be used on its premises 
certain explosives in violation of a stipulation contained in the policy 
that no explosives should be used on the premises. In its answer it 
pleaded the following facts as a breach of the warranty : That the 
assured, while carrying on a machine and blacksmith shop, permitted 
one Howe to make use of its tools and furnaces for the purpose of 
carrying on dangerous and hazardous investigations and experiments, 
and particularly to place in one of plaintiff's furnaces a certain iron 
tube filled with substances which were highly explosive and dangerous 
to life and limb when brought into contact with beat; that an ex- 
plosion followed which caused the injury to Cameron. Défendant for 
further answer alleged that in the suit which Cameron brought against 
the assured the question ■ whether Cameron was injured by the 
use of explosives on the premises was adjudicated and conclusive- 
ly settled against the assured. The contract of indemnity sued on 
required the assured upon the occasion of any accident to give immé- 
diate notice thereof to the casualty company, and, in case of suit 
against the assured, the latter wà.s required to immediately deliver to 
the casualty company a copy of the pétition and summons, and the lat- 
ter agreed to make the défense to the suit at its'own cost or settle the 
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same, provided itdicl not elect to pay the limit of liability fixed in the 
contract. Pursuant to the obligation of the contract, the assured 
gave the required notice, and deHvered a copy of the pétition and sum- 
mons to the casualty company. The casualty company, disclaiming 
any hability for the damages occasioned to Cameron, refused to as- 
sume the défense of that suit. 

To sustain the issue of res adjudicata joined in this suit the casualty 
company offered in évidence the amended pétition, the answer, the in- 
structions of the court to the jury, and the judgment rendered in 
that suit. From this testimony offered and received it appears that 
Cameron charged in bis pétition as the act of négligence which caused 
his injury that the tool company carelessly caused and permitted to be 
constructed a large métal tube "and caused, and permitted the same to 
be filled with varions metals and materials of an explosive and danger- 
ous nature," and, when so filled, to be placed in a healing furnace 
in the machine shop of the défendant, and that as a resuit thereof the 
tube and contents exploded and injured him ; that the tool company 
joined issue on that allégation of négligence; that the trial court at 
the trial instructed the jury as follows: 

"If they flnd and believe from the évidence that on or ahout April 7, 1903, 
the défendant company permitted and invlted one Howe to enter iipon Its 
premises where the plaintifî [Cameron] was worlcing as a hlac-ksraith in the 
service of the défendant, and to place within Its furnace tliereon a certain 
tube closed and sealed and filled with materials of an explosive nature and 
that said furnace at the time c-ontained a hot fire, and If the jury further 
believe that the défendant knew or by the exercise of ordinary tare could and 
should hâve known that said tube so closed and sealed, and so filled was 
likely in the natural course of events to explode when so placed in said furnace 
containing a hot fire, and if the jury further believe that said Ilowe ui>ou su<:h 
permission and invitation did place said tube so closed and sealed and so fill- 
ed in said furnace then containing a hot flre, and that in conseciueuee thereof 
said tube did explode, and that plaintifC as a direct and immédiate conséquence 
of said explosion and without any fault or négligence on his part coutrlbuting 
thereto was injured — then the jury will find for the plaintiff," 

— and that the converse of this proposition was given to the jury in 
favor of the défendant. 

On thèse pleadings and instructions a verdict was found in favor 
of Cameron and against the tool company for $3,500, upon which 
judgment was finally entered and satisfied by the tool company. It is 
this judgment which is pleaded as res adjudicata of the issue involved 
in the présent case, whether the tool company, the assured, committed 
a breach of its warranty not to use explosives on its premises. The 
Circuit Court, on a view of the pleadings, instructions, verdict, and 
judgment in the former case held that that judgment was conclusive 
as an estoppel against the plaintiff in this case, and directed a verdict 
for the défendant. The présent proceeding in error challenges that 
action. 

It is a well-settled gênerai rule that, when one who bas a right to 
recover over is sued, the judgment regularly rendered against him is 
conclusive upon the person liable over, provided notice of the suit 
be given to the latter and full opportunity afforded him to make dé- 
fense. But, when the liability over is not as broad as the original lia- 
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bility, the plaintiff in the suit to recover over if he relies on the ad- 
judication made in the former case must show that the very ground 
of Habihty against the indemnitor was found to exist and was neces- 
sarily adjudicated in the original suit. The estoppel created by the 
first judgment cannot extend beyond the questions necessarily deter- 
mined by it. Washington Gas Co. v. Dist. of Columbia, 161 U. S. 
316', 16 Sup. Ct. 564, 40 L. Ed. 713; City of St. Joseph v. Union Ry. 
Co., 116 Mo. 636, 22 S. W. 794, 38 Am. St. Rep. 636. The contract 
of indemnity sued on in this case contains an express stipulation re- 
quiring notice of suit against the assured to recover damages by an 
employé to be immediately given to the casualty company and the 
latter company expressly agreed to défend or settle it or otherwise 
satisfy the assured. The refusai by the casualty company to make the 
défense makes no différence in the conclusiveness of the judgment 
rendered in the case. 

Mr. Justice White in Washington Gas Co. v. Dist. of Columbia, 
supra, quoted with approval the language of other judges : 

"When a person is responsible over to another, eitlier by opération of law or 
by express contraet, and he is duly notifled of tlie peudency of tbe suit, and re- 
quested to talte iipon liimself the défense of it, he is no longer regarded as a 
stranger, becanse he had the right to appear and défend the action, aud has 
the same means and advantages of eontroverting the claim as if he were the 
real and nominal party upon the record. In every such case, if due notice is 
given to such person, the judgment, if obtained without fraud or collusion, will 
be conelusive against him, whether he has appeared or not." 

The casualty company was therefore concluded by the judgment 
rendered in the original case, provided the issue upon which the judg- 
ment was rendered was the same as that tendered in this case. The 
estoppel of such a judgment opérâtes mutually. If the assured by 
vouching in the insurer concluded the latter by the judgment rendered 
in Cameron's case, by the most obvions and natural justice it conclud- 
ed itself likewise. We find ourselves, therefore, limited to a considéra- 
tion of the identity of issues in the original case and the présent one. 
If the issue upon which the original judgment was rendered was the 
same as that presented in this case, that judgment concludes the 
plaintiff in this case, and no error was committed in directing a ver- 
dict for the défendant. 

The stress of the argument of learned counsel for the tool company 
is that it does not appear that the issues presented in the two cases are 
the same. After a careful considération of the pleadings, instructions, 
verdict, and judgment in the former case in comparison with the single 
issue presented in this case, we entertain no doubt of the substantial 
identity of the issues presented in the cases. Brushing aside unneces- 
sary verbiage, the issue in this case is whether the tool company 
committed a breach of its warranty that it would not use explosives 
on its premises. Whether it was using such an explosive at the time 
Cameron was injured was the very issue tendered, met, and tried in 
the former suit. This clearly appears by the pleadings, the instruc- 
tions to the jury, and the verdict in that case. Thèse were properly 
introduced in évidence to détermine what was actually tried. Russeïl 
v. Place, 94 U. S. 606, 34 L. Ed. 314; De Sollar v. Hanscome, 158 
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U. s. 216, 221, 15 Sup. Ct. 816, 39 L. Ed. 9oG ; Delavvare, L. & W. 
R. Co. V. Kutter, 77 C. C. A. 315, 147 Fed. 51 ; City of St. Joseph v. 
Union Ry. Co., supra. This évidence disclosed that the issue tried 
was whether Howe was permitted to make use of the furnace and 
premises of the tool company at the time Cameron was injured to 
experiment with an explosive and whether he did so. The verdict 
and judgment rendered settled that issue between Cameron and the 
tool company in the affirmative, and that is the very issue involved in 
this case. It is futile to split hairs as to the technical meaning of 
the Word "explosive." It was determined in the former case that the 
tool company had on its premises at the time Cameron was injured 
"a large métal tube filled with varions metals and materials of an 
explosive and dangerous nature" ; that the same was exposed to the 
beat of a furnace on the premises and actually exploded and injured 
Cameron. Without considering what else may be an explosive, the 
tube with its contents just described was clearly one within the obvious 
meaning of the policy in suit. It consisted of physical substances 
which were liable to explode and injure the employés of the tool 
company. This was the very agency for harm and damage which 
the casualty company did not insure against; and against which it 
exacted a warranty from the assured. 

We find no occasion to dwell on the contention of the casualty com- 
pany that Howe was not on the pay roll of the assured or that his 
agency in producing the in jury to Cameron was such as exonerated 
the insurer from liability under the terms of its policy, or any of the 
other questions debated by counsel. The assured and insurer are 
both concluded by the judgment rendered in the first case on the vital 
issue involved in this case: Whether the assured committed a breach 
of its warranty. 

We find no error in the proceedings in the Circuit Court, and its 
judgment is accordingly affirmed. 
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(Circuit Court of Appeals, Eighth Circuit. April 21, 1908.) 

No. 2,660. 

îIasteb and Servant— Injubies to Servant— Defective ArPLiANCEs— As- 

SUMED RlSK. 

Plaintiff, a servant, vi'as injured by the t'all ol a derrick, the mast of 
wbich was insecurely bolted to the bedplate. Such defect was plainly 
observable, and plaintiff, who had worked with the derrick for two or 
three months, had actual knowledge thereof, and that tbe derrlclc had 
been eondemned by défendant as unsafe, after which plaintiff had par- 
tieipated in its restoration to use in its détective condition and con- 
tinued to work with it without objection untll It felL HeW, that plaintiff 
assumed the risk of in jury therefrom. 

[Ed. Note. — For cases in point, see Cent. big. vol. 34, Master and Serv- 
ant, §§ 574-600. 

Assumption of risk Incident to employment, see note to Chesapeake &. 
G. R. Co. V. Hennessey, 38 C. O. A. 314.] 
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In Error to the Circuit Court of the United States for tlie Western 
District of Missouri. 

C. C. Lawson and Silver & Brown, for plaintiff in error. 
, Geo. P. B. Jackson, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Tliis was an action for damages occasion- 
ed by defendant's alleged négligence in furnishing a dei-riclc for plain- 
tiff and his co-employés to work with. It is charged that the mast 
of the derrick was insecurely bolted to the bedplate on which it rested, 
that in other respects the derrick was not sufficiently strong to handle 
the heavy weights required of it and that as a resuit it fell and injured 
the plaintiff. The évidence is clear and uncontradicted that the alleged 
defects were plainly observable by every one, and that plaintiff, who 
had worked with the derrick for two or three months, actually knew of 
them. He was aware that the derrick had been condemned by défend- 
ant at one time as unfit and unsafe for use, participated in its restora- 
tion to use in its defective condition, and afterwards continued to work 
with it without objection or complaint until it fell as a resuit of that 
condition and injured him. Thèse facts présent a clear case of as- 
sumption of risk by the servant. Kirkpatrick v. St. Louis & San 
Francisco Railroad Co. (C. C. A.) 159 Fed. 855, recently decided. 

For the purpose of this opinion it is assumed that the négligence 
charged against the défendant was fully established. Accordingly, the 
exclusion of some expert testimony, offered by plaintifï to establish 
that négligence, which is assigned for error, whether right or wrong, 
was without préjudice to plaintiff. Conceding defendant's négligence 
as charged, plaintiff, with full knowledge thereof, assumed the risk 
of the danger resulting therefrom. 

The judgment is affirmed. 

SANBORN, Circuit Judge, concurs on the grounds that the plain- 
tiff assumed the risk and that the expert testimony offered was right- 
ly excluded. 



BrX>UNT V. AMERICAN LEAD & BARYTA CO. 
(Circuit Court of Appeals, Edghtli Circuit. Aprll 17, 3908.) 

No. 2,C70. 

Attachment— Vacation— BosD. 

Rev. St. Mo. 1899, § 413 (Ann. St. 190(5, p. 501), provides that attach- 
ments may be dissolved ou motion on defendant's belialf at any time 
before final judgment when défendant appears and pleads to tlie action 
and gives bond condltioned that tlie property, efCeels, and crédits shall 
be forthcoming and abide the judgment rendered, or when the défend- 
ant shall appear, and plead and give a bond condltioned that défendant 
wlll pay to plaintiff the aniount which may be adjudged in plaintiffs 
favor ,on or before the flrst day of the next terni after judgment ; and sec- 
tion 414 déclares that when any attachmeiit shall be dissolved ail proceed- 
Ings touching the property and effects attached, and the garnlshee sum- 
moiied, shall bé vaeated, and thé suit shall proceed as if commenced by 
summons only. ilcld that, whèi'e' an attachment was dissolved on the 
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giving of a forthcoming bond, défendant eould not therealllor johi issue on 
and demand a trial of tlie grounds originally alleged for tlie attacliment ; 
and thls, though plaintif! took leave to amend liis grounds of attachment 
after tlae attachment liad beeu dissolved. 

In Error to the Circuit Court of tlie United States for tlie Eastern 
District of Missouri. 

Edward D'Arcy (E. M. Dearing, on the brief), for plaintiff in error. 
Richard S. Culbreth (Carter, Collins & Jones, on the brief), for de- 
fendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge. Plaintiff, Blount, instituted his action at 
law against the Baryta Company to recover an amount of money due 
him on open account. Summons was duly issued, and the défendant 
appeared and pleaded to the action by filing a gênerai déniai of Ha- 
bility. Later plaintifï sued out a writ of attachment in aid of his suit 
and caused certain personal property to be seized thereunder. In 
due time défendant, having already appeared and pleaded to the action, 
executed and delivered to plaintiff a good and sufficient bond, approv- 
ed by the court, in double the value of the property attached, condi- 
tioned that» the property should be forthcoming to abide the judg- 
ment which might be rendered in the Case, and thereupon moved that 
the attachment be dissolved. This motion was sustained by the court, 
and a formai order entered "that the attachment issued in said cause 
be, and is hereby, dissolved." The cause came on for trial, and the 
court, against the objection and exception of plaintiff ordered that the 
issue raised by the plea in abatement be first tried. This was done, 
and resulted in a verdict by direction of the court in favor of the 
défendant, whereupon another formai order was entered "that the 
attachment in this cause be, and the same is hereby, dissolved and 
vacated at the costs of said plaintiff." Immediately thereafter the 
cause went to trial on the merits, resulting in a verdict and gênerai 
judgment for the plaintiff on his original cause of action. This writ 
of error challenges the correctness of the order below requiring plain- 
tiff to proceed to a trial on the plea in abatement and the judgment 
pronounced thereon. 

Sections 413 and 414 of the Revised Statutes of Missouri of 1899 
(Ann. St. 1906, p. 501) are as follows: 

"Sec. 413. Attachments in courts of record or before justices of the peace 
may be dissolved on motion made in behalf of the défendant at any time 
before final judgment in the following cases: * * * Second. When the 
défendant shall appear and plead to the action and give bond to the plaintiff 
with good and sufflcient security to be appvoved by the court iu double the 
amount of the property, efïects and crédits .attaclied, eonditioned that sueh 
property, efCects and crédits shall be forthcoming and abide the judgment 
which sliall be rendered in the cause when and where the court shall direct. 
Third. When the défendant shall appear and plead to the action and give like 
bond and security in a sum sufficient to satlsfy the amount sworn to in be- 
half of the plaintiff with intërest and costs of suit eonditioned that the de- 
fendant shall pay to plaintiff the amount which may be adjudged in favor 
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of plaintiff, Interest and ail costs of suit on or before the flrst day ot the next 
term after that at which judgment shall be rendered. 

"Sec. 414. Wlien any attachment shall be dlssolved ail proeeedings touching 
the property and efifects attached, and the garnishee summoned, shall be va- 
cated, and the suit shall proceed as if it had been commeneed by summons 
only." 

Thèse sections of the statute présent two ways of securing a dis- 
solution of an attachment without a trial of the issue raised by a plea 
in abatement. Both of them are concessions to a défendant whose 
property is attached, and are to be availed of by him at his option and 
on the conditions prescribed. If the property attached is of less value 
than the amount sued for, he can and probably would avail himself 
of the first-mentioned provision, and secure a dissokition of the at- 
tachment by giving a bond conditioned for the forthcoming of that 
property only to abide the judgment which might be ultimately ren- 
dered in the case. If, on the other hand, the property attached equals 
in value the amount sued for, he can and probably would secure the 
dissolution by resorting to the second-raentioned method, and give a 
bond conditioned for the payment of the en tire judgment which might 
ultimately be rendered against him. Whether one bond or the other 
is given the resuit is the same. The attachment is dissolved, and ail 
proceedings touching the property and efïects attached are vacated. 
The législative intent seems perfectly clear, namely, to «nable a de- 
fendant in an attachment suit to secure a dissolution of the attachment 
and couvert the extraordinary suit by attachment into a simple and 
usual one by summons only. This intent is expressed in three ways, 
by providing, fîrst, for a direct judgment that the attachment be dis- 
solved; second, that ail proceedings touching the property and efïects 
attached be vacated ; and, third, that the suit shall thereafter proceed 
as if instituted by summons only. 

Défendant secured the advantage of the possession and use of the 
property attached pending the litigation by accepting the conditions 
which the law imposed of entering a gênerai appearance to the cause, 
permitting the same to proceed as if instituted by summons only, and 
subjecting itself to the possibility of a gênerai judgment in favor of 
plaintiff. Manifestly défendant cannot now be permitted to join issue 
upon and demand a trial of the grounds originally alleged for the at- 
tachment. That would violate the condition imposed by law that the 
case should proceed as if instituted by summons only, and would 
subject plaintiff to the conséquences of defeat on an abandoned issue. 
AU proceedings in relation to the attachment were superseded by the 
giving of the bond and securing a dissolution of the attachment by the 
défendant. The Suprême Court and Court of Appeals of Missouri 
hâve in effect so held. Payne v. Snell, 3 Mo. 409 ; State, to Use, v. 
Fargo, 151 Mo. 380, 52 S. W. 199; Haber v. Klauberg, 3 Mo. App. 
343, and cases cited. 

The Fargo Case relates to the dissolution of an attachment by the 
giving of a bond under the third subdivision of section 413, condi- 
tioned for the payment of the judgment which might ultimately be 
recovered; but, as ail the incidents of such a dissolution are by stat- 
ute made equally applicable to a dissolution by giving a forthcoming 
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bond, we think the doctrine of that case is clearly applicable to this. 
The only order or judgment permissible when an attachment is dis- 
solved as a resuit of a hearing upon the plea in abatement is that the 
attachment "be dissolved." The futility of such a hearing is apparent, 
when a judgment of exactly that kind has already been rendered. 

Some point is made that plaintiff took leave to amend his grounds 
for attachment after the attachment itself had been dissolved. This 
does not impress us seriously. It is an instance of prudence which the 
resuit below rendered commendable. That act of abundant précau- 
tion cannot operate to reinstate an issue once definitely and finarlly dis- 
posed of. The jurisdiction of the court over that issue had been ex- 
hausted. The foregoing conclusion renders considération of the other 
errors assigned unnecessary. It results that the learned trial court 
erred in compelling the plaintiff to go to trial on the issue tendered by 
the plea in abatement. The only issue for trial was on the merits of 
the cause. 

The judgment below dissolving the attachment as a resuit of the 
hearing on the plea in abatement is therefore reversed, and the cause 
remanded to the court below, with directions to take proper proceed- 
ings to enforce the payment of the judgment rendered on the merits. 



MILBURN V. FEDERAL SUGAB REFINING CO. OF YONKERS. 

(Circuit Court of Appeals, Second Circuit. May 5, 1908.) 

(No. 233.) 

SHIPPING— DeLAY in DiSCHAKaiNG— Fault op Vessel. 

Delay in discliargiug tbrough default of the vessel does not entitle the 
charterer or consignée to damages, in the absence of a eontract for de- 
livery by a particular day, but simply exteuds the time within which 
the discharge may be made without liability of the charterer or consignée 
for demurrage. 
, [Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shippiug, § 43f). 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Ilagerman v. Norton, 46 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 155 Fed. 368. 

Convers & Kirlin (Charles R. Hickox and RusscU T. Mount, of 
counsel), for appellant. 

E. A. Bigelow, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a libel for unpaid freight to the 
amount of $1,000, against which the respondents allège a set-ofï 
amounting to $951.27, paying the balance into court. The respond- 
ents are the holders of the bill of lading of the entire cargo of sugar 
laden aboard the steamship Heathdene. The charter party, dated 
May 33, 1905, contains the following clause: 
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"Thirteen weather working days are to be allowed the said merchants for 
loadlng the sald steamer at loading places and waiting for orders at the ports 
of cal], and the cargo to be taken out according to custom of the place at the 
port of discharge, always afloat. * * * xf required by charterers, 15 days 
on demurrage over and above the said laylng days are to be allowed at four 
pence sterling per net register ton per running day. Should the vessel be de- 
tained hy causes over which the charterers hâve no control, viz., quarantine, 
ice, hurricanes, bloekade, clearing of the steamer after tlie last cargo is taken 
over, etc., no demurrage is to be charged and lay days not to count, and time 
used for sbifting ports not to be counted in demurrage." 

The bill of lading contains the following' clause: 

" * ♦ * to discharge at a port as per charter party dated London, 2-3d 
May, 1905. * * * To be delivered in like good order and condition at tha 
ordered port of discharge unto order or to order's assigns ; he or they pay- 
ing frelght for the said goods and ail conditions as per charter party above 
referred to." 

We read the charter as fixing no lay days or demurrage for dis- 
charging; the only provision as to the discharge relating to the 
method, viz. : 

" * * * ïhe cargo to be taken out according to custom of the place at 
the port of discharge, always afloat." 

It will make no différence whether we are right or wrong about 
this, because no testimony has been offered as to any customary rate 
of discharge in this port. A vessel, having brought a cargo to des- 
tination with no stipulation as to lay days or demurrage, performs 
her contract by discharging it in a safe place, if no one appears to 
claim it after a reasonable time. If a charterer or a consignée claims 
the cargo, the duty lies upon him to receive it within a reasonable 
time, and for any détention thereafter for any cause except the vessel's 
fault he,must pay damages in the nature of demurrage. The obliga- 
tion as to the time of discharge has always been treated as entirely 
on the charterer or consignée, probably because a vessel is always 
supposed to be anxious to deliver as soon as possible, so as to get a 
new freight. If the charterer or consignée receives the cargo in a 
reasonable time, he will be liable for nothing more than the original 
freight. If he exceeds that time, he will be liable for an extended 
freight in the form of damages in the nature of demurrage. The con- 
séquence of a delay in discharging due to the vessel's fault is simply 
to extend the time pro tanto within which the charterer or consignée 
may receive it, paying only the original freight. 

In this case the court below has found the vessel did delay the dis- 
charge by failing to give the winches a sufficient supply of steam.. 
As a conséquence of this default the court charged her with the 
amount of $846.27 demurrage paid by the consignée to another vessel 
waiting for the berth occupied by the Heathdene, and the sum of 
$105, representing time of consignee's stevedores wasted by the slow 
discharge. Thèse were in our opinion not the natural and proximité 
results of the vessel's delay in discharging; whereas the extension of 
the consignee's time to receive the cargo without liability to pay de- 
murrage was. That obligations to i^eceive the cargo, expressed or 
implied, are obligations of thé charterer or consignée may be seen 
from Carver on Carriage'by Seà, §§608, 615; Egan v. Barclay Fibre 
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Co. (D. C.) 61 Fed. 527 : Empire Transportation Co. v. P. & R. Coal 
Co., Il Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623 ; Williscroft v. 
Cargo (D. C.) 123 Fed. 169. 

If the contract, as is generally the case, fixes the lay days and de- 
murrage, failure of the vessel to discharge promptly resuhs in exact- 
ly the same conséquence, viz., an extension of the lay days. Of 
course, if a vessel, having agreed to load or discharge a cargo on a 
day certain, fails to do so, the usual conséquences of a breach of con- 
tract may be recovered. The question was discussed in Pétrie v. 
Heller (D. C.) 35 Fed. 310. 

The cases relied on by the court below are not cases of a vessel's 
delay in loading or discharging. In The Nadia the daim was not 
against the carrying vessel or her owners, but by the consignée of 
the cargo against a lighterman employed to receive it, through whose 
delay the consignée had to pay demurrage to the carrying vessel. 
Welsh v. Andersen, 7 Asp. Mar. Cas. 177, was an action at law to 
recover damages for breach of contract. The vessel, which was a 
gênerai ship, had agreed to receive the plaintifï's consignment of cargo 
on a day fixed. Her failure to do so resulted in the plaintifï's having 
to pay demurrage to the railroad company for the cars in which the 
consignment was kept waiting. A verdict for plaintiiï was sustained. 
The GiuHo (D. C.) 34 Fed. 909, did not involve a delay due to the ves- 
sel in loading or discharging of cargo, but a delay in performing the 
voyage. 

The decree is reversed, with costs. 



UNION PAC. R. CO. V. BRADT. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 23, 1908.) 

No. 2,635. 

1. Master and Servant— Injubies to Servant— Defective Appliances— 

Raileoad CorPLEES— Evidence. 

In an action for injuries to tlie foreman of a switching crew by his 
hand being cruslied between the parts of an automatic coupler, évidence 
held insufflcient to show that the coupler was defective. 

[Ed. Note. — Duty of railroad companies to furnish safe appliances, see 
note to Felton v. BuUard, 37 C. C. A. 8.] 

2. Same— Duty op Servant— Nonpeefobmance— Excuse. 

Where plaintifC, thé foreman of a switching crew, discovered that the 
automatic couplers on the ends of two cars sought to be coupled would 
not work by means of the lever on the side of one of the cars, it was 
plaintiff 's duty to cross over and use the lever on the other car to operate 
the coupler, instead of attempting to do so by hand, and it was no excuse 
for hls failure so to do that It was dangerous to cross between the cars 
to the other side of the track ; the cars being stationai'y and the switch 
engine attached to those which were to be moved up to make the coupling 
being subject to his orders. 



Samb>— Fellow Servants. 

The act of a member of a railroad switching crew in giving a signal to 
the engineer to push a coal car forward while plaintiff, the foreman of 
the crew, was in a place of danger between the cars endeavoring to ad- 
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just the automatic coupler, was négligence of plaintiff's fellow servant, 
for whieh no reeovery could be had under the laws of Wyoming. 

[Ed. Note, — For cases in point, see Cent. Dig. vol 34, Master and Serv- 
ant, §§ 493-514.] 

In Error to the Circuit Court of the United States for the Ëastern 
District of Missouri. 

R. W. Blair and F. L. Schofield (N. H. Loomis and H. A. Scan- 
drett, on the brief), for plaintiff in error. 

H. J. West and Thomas F. Gatts (T. M. Bresnehen, on the brief), 
for défendant in error. 

Before HOOK, Circuit Judge, and CARLAND, District Judge. 

HOOK, Circuit Judge. Thomas J. Brady, who will be referred to 
as the plaintiiï, recovered a judgment against the Union Pacific Rail- 
road Company for personal injuries sustained while in its service at 
Uaramie, Wyo. H; was the foreman of a switching crew, consist- 
ing of himself, two other switchmen, and an engineer and fireman of 
a switch engine. A west-bound freight train had come intb the yards 
at Laramie, the engine and caboose were detached, and plaintiff and 
his crew were engaged in transferring additional cars from another 
track to that upon which the train lay, preparatory to coupling them 
to the train and completing it for its westward interstate journey. 
With the switch engine and an attached caboose they picked up two 
stock cars from the other track, pulled them to the switch, and kicked 
them down the track in the direction of the standing train. They then 
went back and got six or seven coal and flat cars, pulled out again to the 
switch, and then pushed them in towards the two stock cars, intend- 
ing to make a coupling and afterwards add them to the train. When 
the engine with the last lot of cars pulled down to the switch, plain- 
tiff did not follow it, but crossed over the tracks and stood at the end 
of the stock cars a minute or two, awaiting the approach of the others, 
so that he could assist in making the coupling. He noticed the knuc- 
kle of the automatic coupler on the end of the stock car where he 
stood was closed, and that the lift lever was on the opposite side of 
the car, across the track. He did not then attempt to raise the pin 
and open the knuckle. As the other cars approached, being pushed 
by the switch engine, a steel coal car was at the fore, and plaintiff 
noticed that the knuckle of its automatic coupler was open and that 
the lift lever was on the side of the car nearest to him. It was thought 
a coupling could be effected without opening the knuckle on the stock 
car, but when it was attempted the cars did not couple and the stock 
car bounded away. This was probably because the stock car was on 
a slight curve in the track and the couplers were not suffîciently in 
line. When this is the case the better practice is to open both knuc- 
kles. Stop and caution signais were then given the engineer, and 
when the cars came to a standstill there was a space between their ends 
of 51^ or 6 feet, and the drawbars were 31/2 or 3 feet apart. The 
plaintiff thereupon went between the cars and endeavored to lift the 
lug pin and open the knuckle of the coupler of the stock car with his 
hands; but, finding it resisted his efforts, he stepped out, took hold 
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of the lift lever on the coal car, and, as he says, "jerked it twice, 
maybe three times," to reopen the knuckle on that car ; it having closed 
in the previous impact. Not succeeding in this, he went between the 
cars again, and, while attempting to lift the lug pin and open the knuc- 
kle on the coal car with his hands, the switch engine pushed the car 
forward in response to a signal from one of plaintilï's associâtes, and 
his right hand and wrist were caught between the couplers and crushed. 
Shortly afterwards, not exceeding an hour, the coupling appliances 
on the two cars were examined. Two or three jerks of the lift lever 
on the stock car raised the pin and opened the knuckle. There was 
nothing whatever the matter with this appliance, excepting that it 
was new and worked a little hard. The lever on the coal car operated 
perfectly with the first effort. The coupling appliances on the two 
cars were of différent makes, but were of standard kinds in gênerai 
use, and were so constructed as to work together and couple auto- 
matically. The one on the stock car was used more generally in the 
East. The plaintiff at no time tried the lever on the stock car. 

Plaintiff's case rests upon a supposed defective condition of the 
coupling appliance on the coal car amounting to a violation of Act 
Cong. March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 
3174), and upon the sufficiency of his reasons for failing to use the 
lever of the stock car. The assertion that the coal-car appliance was 
defective was largely guesswork. It was after dark, and when plain- 
tiff tried the lever on that car he judged by the sound that the chain 
Connecting it with the lug pin was too long. He said: "The lift 
lever chain seemed too long. It held. * * * I think that the 
lift lever chain was too long." The chain struck against something, but 
what it was he could not tell. He "guessed" and "thought" it was 
the end of the car. It is true he said that after leaving the lever he 
went between the cars, and just before the accident caught hold of 
the chain with one hand; but the inspection made shortly afterwards 
showed the lever operated perfectly at the first trial, and the connec- 
tion consisted of but a single link such as was commonly used in 
couplers of that description. To meet this it was suggested that a 
repair might hâve been made between the times of in jury and inspec- 
tion, but there was not the slightest proof of one ; also that if the single 
link was there when he was at work it might hâve been cramped in 
a horizontal position. This latter, however, was a condition that was 
not infrequent, and one that ordinarily could be corrected by several 
sharp jerks of the lever. We are of opinion there was no substantial 
évidence of a defective condition of this appliance. But, if this were 
not so, it was plaintiff's duty to use the lever on the other car. He 
said he considered it dangerous to cross between the cars to the othef 
side of the track, although no engine was connected with the stock 
car, and the switch engine was subject to his orders and could hâve 
been quickly directed to pull the coal car further away. Similar and 
equally insufiScient excuses were given for not adopting other ob- 
vious ways to get to the lever on the stock car. In this particular the 
case falls within the doctrine of Suttle v. Railroad, 75 C. C. A. 470, 
144 Fed. 668, American Linseed Co. v. Heins, 72 C. C. A. 533, 141 
161 F.— 46 
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Fed. 45, Gilbert v. Railway, 63 C. C. A. 27, 138 Fed. 529, Id. (C. C.) 
123 Fed. 832, and Morris v. Railway, 47 C. C. A. 661, 108 Fed. 747. 

Plaintiff was 37 years of âge, had 12 years' expérience as a brake- 
man, switchman, and yardmaster, and was thoroughly familiar with 
that branch of railroad service. He admitted it was a very common 
occurrence for the effective opération of a coupling appliance to re- 
quire several forçible jerks of the lever — as many as three or four. 
This is naturally so, and it does not imply a defect in the condition of 
the mechanism if it is of an approved pattern. Exposure to weather 
and rust will cause the best of them to work hardly at times, and the 
Connecting link or links will occasionally become cramped. Such 
things are unavoidable, and it is the duty of him who works with 
such appliances to give them a fair and reasonable trial before going 
into a place where life and limb are in jeopardy; otherwise, the well- 
known tendency, born of familiarity with danger, to do a thing the 
easier rather than the safer way will frustrate the beneficent purposes 
of the act of Congress and deprive it of much of its potency. 

But pne other matter remains: The act of plaintifï's associate in 
giving the signal to the engineer to push the coal car forward while 
plaintiff was in a place of danger was the act of a fellow servant, for 
which no recovery can be had under the Wyoming law. The trial 
court should hâve directed a verdict for défendant, as was requested 
at the conclusion of the évidence. 

The judgment is reversed, and the cause remanded for a new trial. 



WASSERMAN v. UNITED STATES et al. 

(Circuit Court of AppeaJs, Elglitli Circuit May 2, 1908.) 

\o. 2,160. 

1. CoNTEMPT— Abatement— Proceedings fob Civil Contempt not Abated bt 

Deaïh. 

The défendant in a suit in equity was adjudged to pay a fine, and to 
be committed until he paid it, for contempt of court in vlolating a pre- 
liminary injunction. He sued out a wrlt of error and dled before a hear- 
Ing hère. Held, the proceedings for the contempt were civil, and not 
criminal, and did not abate by his death. 

2. Contempt— CtyiL and Cbihinai, Dbfinkd. 

Proceedings for contempt are of two classes— criminal or punitive, 
and civil, remédiai, or coerclve. The former are condueted to préserve 
the povcer and vindlcate the dignlty of the courts and to punish for dis- 
obedieilce of their orders. The latter are instituted to protect, préserve, 
and enforce the rlghts of private parties and to compel obédience of the 
orders, Judgments and decrees of the courts made to enforce the rights 
and remédies to which the courts bave decided that such parties arô 
lawfully entitled. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 10, Contempt, §§ 1-5.] 
(Syllabus by the Court.) ;:,. ^ , ir^, 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 
See 128 Fed. 770. 
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David Goldsmith, for plaintiff in error. 

George F. McNulty and J. R. Van Slyke, for the United States. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. In a suit in equity brought in tlie court 
below by the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company against Bennett Wasserman and others, to prevent alleged 
irréparable injury to the cotnplainant's business and property, and to 
recover damages for injuries already inflicted, a temporary injunction 
was issued against the défendants, by which they were forbidden to 
buy, deal in, or sell any signed contract, nontransferable, reduced rate 
ticket thereaiter issued by tlie railway company. Wasserman disobey- 
ed this injunction, and upon an order to show cause why he should 
not be attached for contempt of process of the court a judgment was 
rendered that he was guilty of the contempt charged, and "that, as a 
punishment therefor, the said Bennett Wasserman be fined in the sum 
of $500 and the costs of this proceeding, and that in default of the 
paj'ment of said sums that he be confined in the common jail of the 
city of St. Louis until the fine and costs are paid, or until the further 
order of the court." He sued out a writ qf error to reverse this 
judgment. After this writ was issued and before the case was submit- 
ted to this court for a hearing, he died. His death bas been suggest- 
ed, and the défendants in error insist that this proceeding bas been 
abated by his death. They cite in support of this position lierrington 
V. State of Georgia, 53 Ga. 563, O'Sullivan v. People, 144 111. 604, 
33 N. E. 193, 20 L. R. A. 143, State v. Martin, 30 Or. 108, 110, 
47 Pac. 196, March v. State, 5 Tex. App. 450, 456, and State v. Ell- 
vin, 51 Kan. 784, 33 Pac. 547, but thèse cases are ail criminal actions 
in which judgments were rendered in original criminal proceedings 
for violations of statutes. They are met hère by the contention that 
this is a Civil proceeding, and that for this reason it survived the death. 
In the case In re Nevitt, 117 Fed. 448, 458, 54 C. C. A. 632, 632, 
this court said : 

"Proceedings for contempts are of two classes — those prosecuted to préserve 
the power and vindicate the dignity of the courts, and to puniish for dis- 
obedience of their orders, and those instituted to préserve and enforce the 
rights of private parties to sults, and to compel obédience to orders and de- 
crees made to enforce the rights and admlnister the remédies to which the 
court bas found them to be entitled. The former are criminal and punitive 
in thelr nature, and the government, the courts, and the people are interested 
in thejr prosecution. The latter are civil, remédiai, and coercive in their 
nature, and the parties chletly in interest in their conduct and prosecution 
are the individuals whose private rights and remédies they were instituted 
to protect and enforce. Thompson v. Railroad Co., 48 N. J. Eq. 105, 108, 21 
Atl. 182; Hendryx v. Fltzpatrick (C. C.) 19 Fed. 810; Ex parte Culliford, 
8 Barn. & 0. 220; Rex. v. Edwards, 9 Barn. & C. 0.52; People v. Court of 
Oyer and Terminer, 101 N. Y. 245, 247, 4 N. E. 2.59, 54 Am. Rep. 691 ; Phillips 
V. Welch, 11 Nev. 187, 190; State v. Knight, 3 S. D. 509. 513, 54 N. W. 
412, 4-1 Am. St. Rep. 809 ; People v. JIcKane, 78 Hun, 154, IGO, 28 N. Y. Supp. 
981 ; 4 Bl. Comm. 285 ; 7 Am. & Eng. Enc. Law, 08." 

This statement of the law bas been quoted with approval by the 
Suprême Court in Bessette v. W^ B. Conkey Co., 194 U. S. 324, 328, 
24: Sup. Ct. 665, 48 L. Ed. 997, and by the Suprême Court of Mis- 
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souri in State v. Bland, 189 Mo. 197, 314, 88 S. W. 38. The judg- 
ment challenged by the vvrit of error in this case is in reality an inter- 
locutory order in a suit in equity. The pétition for an attachment 
which instituted the proceeding for contempt was entitled in the equity 
suit, and was made by the complainant therein. The order to show 
cause, the return of the défendant tliereto, the judgment for fine and 
imprisonment, the assignment of errors, and the pétition for tlie writ 
of error are ail entitled in the equity suit. The offense on account 
of which the fine was imposed consisted in the doing by the deceased 
of an act which the court below, for the benefit of the complainant, had 
ordered him not to do, and the judgment for the fine and for the 
imprisonment until it was paid was in the nature of an exécution to 
compel him to comply with the original order to refrain from selling 
the tickets there described. 

Even if the adjudication had been made in a criminal case, the 
court below could hâve issued an exécution and hâve levied it upon the 
property of the défendant for the purpose of collecting the fine. Rev. 
St. § 1041 (U. S. Comp. St. 1901, p. 724). But the proceeding in this 
case was clearly civil, and not criminal, and the judgment for the pun- 
ishment a mère interlocutory order in a suit in equity (Worden v. 
Searls, 131 U. S. 14, 25, 7 Sup. Ct. 814, 30 L. Ed. 853 ; Heinze v. 
Butte & B. Consol. Min. Co., 129 Fed. 274, 63 C. C. A. 388, 389, 401), 
and the court below still retained jurisdiction to enforce the collection 
of the fine by exécution, or other process or order. The suit in equity 
in which this order was made was not an action for injury to the 
person, but for injury actual and threatened to the property and busi- 
ness of the complainant, and it did not abate with the death of the 
défendant Wasserman. The interlocutory order in that suit for the 
payment of the fine and the commitment of the défendant who has died 
was collectible out of his estate and property, both before and after 
his death, and his représentatives after his decease were therefore 
interested in prosecuting the writ of error and reversing the judg- 
ment if possible. Even if this had been a criminal proceeding, the 
executors and administrators of the estate would hâve been liable to 
its extent to the payment of this fine. Rev. St. § 3468 (U, S. Comp. 
St. f901, p. 2314) 3 WiUiams on Executors (7th Ed.) 240. Inasmuch 
as the liability of the estate and property of Wasserman to the payment 
of this judgment continued after that property passed to the hands 
of his executors or administrators, and inasmuch as that judgment 
was rendered in a civil and not in a criminal proceeding for a con- 
tempt of court, the cause of action survived and the représentatives of 
the estate of the deceased are entitled to prosecute the writ of error 
in this court to the same extent as was the deceased. Neither the writ 
of error nor the proceedings for the contempt were abated by the 
death of Wasserman. 
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ST. LOUIS STREET FLUSHING MACH. CO. et al. v. SANITARY STREET 
FLUSHING MACH. CO.» 

(Circuit Court of Appeals, Eighth Circuit. April 6, 1908.) 

No. 2,652. 

1. Patents— Suit foe Infringement— Pbeliminabt Injunction. 

A prellminary iBjunction sliould net be granted in a patent case, with- 
out a showing that the patent in suit tias been adjudged valid by a court 
of compétent jurisdictlon, or that Its validity bas been generally ae- 
quleseed In by the public or bas been admitted by défendant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 474- 
477. 

Grounds for déniai of preliminary injunction in patent infrlngement 
sults, see note to Johnson v. Foos Mfg. Co., 72 O. 0. A. 123.] 

2. COUHTS— JUEISDICTION OF FEDEBAL COTJBTS— FEDERAL QUESTION. 

A bill to compel spécifie performance of a contract to assign a patent 
and to restrain the alleged violation of a license contract under a patent 
States no ground for relief under the patent laws, and a fédéral court is 
without jurisdictlon to grant relief tbereon, unless there is diversity of 
citizenshlp between the parties. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 832. 

Jurisdlctioa of fédéral courts in suits relatlng to patent rights, see 
note to Balley v. Mosher, 11 O. C. A. 313.] 

3. EsTOPPEi/— Suit fob Infeingement— Estoppel to Dent Validity. 

The fact that one of the assignors of a patent subsequently became as- 
soclated wlth others, and wlth them is charged with infrlngement of such 
patent, does not estop them to deny its validity, where the relations be- 
tween the défendants are not shown. 

4. Injunction— Peeliminabt Injunction— Sufficienct of Gbounds. 

A preliminary injunction should not be granted, where the right alleged 
to be invaded or threatened Is doubtful and uncertain on the showing 
made. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, | 309.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

In 1904 the Sanltary Street Flushlng Machine Company exhlblted Its blll 
against the St. Louis Street Flushlng Machine Company, William Ratican, Ste- 
phen J. Ratican, and James O. Wilson, to secure an injunction and aecounting 
l'or an infrlngement of letters patent of the United States Nos. 736,134 and 
736,135, granted to Thomas M. Murphy as inventor, and William Ratican as 
assignée of some Interest, and by them assigned to complainant, for Improvë- 
ments in nozzles and Street washers respectively. The prayer of the blll viws 
for an injunction, and for the recovery of profits earned and to be earned by tSe 
use of the Improvements, whlch the complainants allège the défendants intended 
to continue using. An amended blll was afterwards flled ; but the averments of 
threatened and continuing infrlngement remained practically as in the origi- 
nal blll. In May, 1007, a supplemental bill was flled, whereln it was averred 
that Murphy and Ratican, before the patents were granted to them in the 
year 1901, made an agreement with complainant or its promoters to convey to 
it any inventions or patents relating to the cleaning, sprlnkling, or flushlng 
of streets whlch either of them might thereafter make or aequire; that de- 
fendant Ratican, acting in the name of the défendant corporation, whlch, tt 
is averred, he largely owned and controUed, afterwards acqulred United 
States patent No. 777,053 for adjustable flushlng nozzles from the défendant 
WUson, the patentée thereof ; and that complainant was entltled in equity to 
a conveyance of that patent in accordance with the terms of the agreement 
of 1901. The supplemental blll also showed that In 1901 Ratican and Mur- 

♦Rehearing denled Juue 29, 1908. 
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phy soliciteci a license from tlie coniplainant to permit tbem to bnild winiiu 
tlie IJuited States niue certain machines embodjùug tlie invention of com- 
plainant's patents for exportation and use abroad ; tbàt cOmplainant con- 
formed to tbeir request and gave tliem a verbal license as solicited, witb tlio 
condition, however, tliat tbe machines should not be used or sold within tbe 
United States ; that the Inacbiiies were built, exported to London, and 
after^'ards brought back to tbis country, and in violation of the condition o( 
the license put into use hère by tbe défendants. The prayer of tbe supplemental 
bill was tbat the défendants be required to assign and convey to complaiiiant 
letters patent No. 777,0.53, and tbat a prelimiuary and ultimately a final in- 
junction restraining défendants from selling or using the nine machines in 
the United States in violation of the license' agreement be awarded to com- 
plainant. A motion for a preliminary injuuction as prayed for acconipanled 
the èupplemental bill. The motion was supported by afiidavits tending to show 
the license as pleaded, and was resisted by atSidavits tending to show that 
110 such license was ever given to or accepted by defejidants. The trial court 
sustained tbe motion and awarded a preliminary injunction, restraining de- 
fendants until further order of the court from using or selling ail or auy of 
the nine machines in question. From tbis order the présent appeal was 
j)rosecnted. 

Henry' W. Allen and James A. Carr (John D. Johnson, on the brief), 
for appellants. 

James L. Hopkins- (John M. Holmes and Alfred A. Eicks, on the 
brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ÀD/i.MS, Circuit Judge ,(^fter stating the facts as above). _ Neither 
the original nor the amended bill warranted a preliminary injunction. 
They contained no showing that the patents charged to hâve been 
infringed had ever been admitted to be valid by the défendant, or held 
valid by any court of compétent jurisdicti on, or that their validity 
had been generally acquiesced in by the public. Without a showing of 
one or the othèr of thèse facts, no preliminary injunction ought to be 
granted in a patent case. Recognizing this rule, no attempt was madé 
to secure an injunction on the strength of the showing made in the 
bill or, amended bill. It must therefore be justified, if at ail, on the 
showing made by the supplemental bill ; and if the fact that défendants 
threatened to use or sell the machines in question iii violation of the 
condition of the license did not justify the injunctive order it was im- 
providently made. 

By sections 629 and 711 of the Revised Statutes (U. S. Comp. St. 
1901, pp.. 503, 577) the courts of the United States are given ex- 
clusive jurisdiction of ail cases at law or in equity arising under the 
patent or copyright laws of the United States, irrespective of the citi- 
zenship of the parties to the action. To constitute such a suit a com- 
plaint or bill must disclose that some right, title, or interest under the 
patent îâws of the United States is asserted, or that some right or 
privilège will be defeated by one construction or sustained by the op- 
posite construction of those laws. Pratt v. Paris Gaslight & Coke 
Co., 168 U. S. 355, 259, 18 Sup. Ct 62, 42 L. Ed. 458. A suit not 
involving such, a right, title. Or interest may be litigated in the fédéral 
courts if the requisite diversity of citizenship exists, but otherwise not. 
Such diversity of citizenship not appearing in this case, the ground 
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for relief must rest on the statute exclusively, and unless, and only so 
far as, a right tliereunder is asserted can any relief be granted in this 
case. As is well known, a suit for injunctive relief against the in- 
fringement of a patent, and incidentally for the recovery of damages 
arising therefrom, is one arising under the patent laws of the United 
States, and may be maintained in the courts of the United States ; but 
it is firmly settled that, in the absence of diversity of citizenship of 
the parties, a suit on a private contract between the parties fixing and 
governing their rights to use a patented device, or a .suit for the 
spécifie performance or rescission of a contract for the use or sale of 
a patent, is not maintainable in those courts. 

In Wilson V. Sanford, 10 How. 99, 13 L. Ed. 344, and Brown v. 
Shannon, 20 How. 55, 15 L. Ed. 83G, it was held that the owners of 
letters patent of the United States could not maintain a bill in the 
fédéral courts to enforce a contract for the use of a patent, or to 
set aside such a contract on the ground that défendant had not com- 
plied with its terms. In Dale Tile Mfg. Co. v. Hyatt, 125 U. S. 46, 
8 Sup. Cf. 756, 31 L. Ed. 683, it was held that an action upon an 
agreement in writing fixing the terms on which a hcensee might sell 
the device of a patent, wherein the Hcensee acknowledged the validity 
of the patent and promised to pay certain royalties, was not a case 
arising under the patent laws of the United States. In Albright v. 
Teas, 106 U. S. 613, 1 Sup. Ct. 550, 27 L. Ed. 295, in a suit instituted 
to recover moneys alleged to be due the plaintifif under a contract 
whereby letters patent granted to him were transferred to défendant, 
it was held that the suit was not one arising under the laws of the 
United States. In Pratt v. Paris Gaslight & Coke Co., supra, Mr. 
Justice Brown, speaking for the Suprême Court, said : 

"We hâve repeatedly held that the fédéral courts hâve no right, irrespec- 
tive of citizenship, to entertain suits for the ainount of au agreed liceiise, or 
royalty, or for the spécifie exécution of a contract for the use of a patent, 
or otlier suits where a subsisting contract is showu governing the rights of 
the party in the use of an invention, and that such suits not only may, but 
must, be brought in the state courts." 

In the absence of the assertion of a right arising under the patent 
laws, or of the requisite diversity of citizenship, the Circuit Court was 
without jurisdiction to grant the relief sought by the supplemental bill 
in either of its aspects, either to award spécifie performance of the 
agreement to assign patent No. 777,053 or to restrain the violation of 
the license contract. The facts disclosed by that bill may, if true, 
show an infringement of complainant's patents within the rule laid 
down in Heaton-Peninsular Button-Eastener Co. v. Eurêka Specialtv 
Co., 25 C. C. A. 267, 77 Eed. 288, 35 E. R. A. 728, relied on by oom'- 
plainant's counsel ; but they constitute only cumulative averments of 
such infringement. The bill and amended bill both alleged infringe- 
ments in the past and a purpose to continue the same in the future. 
The extent of the infringement, or the time when practiced, as par- 
ticularized in the supplemental bill, does not aid the complainant, for 
the reason, already stated, that there had been no prerequisite adjudica- 
tion or admission of the validity of its patents or other équivalent 
démonstration thereof. 
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The contention that défendants are estopped from questioning their 
validity because of Ratican's relation to ttiem is untenable. Wliatever 
effect- his original partial interest in them or his personal conduct with 
respect to them might hâve upon his présent interests, as to which we 
express no opinion, the rights of others are now invoived in this case, 
and their relation to Ratican is not so clearly shown as to warrant mak- 
ing any orders affecting their rights on the assumption of their iden- 
tity with him. 

For another reason, also, the preliminary injunction ought not to 
hâve been granted. It is a fundamental principle that injunctions 
ought not to issue unless the right alleged to be invaded or threatened 
is clear. As said in Truly v. Wanzer, 5 How. 141, 13 L. Ed. 88 : 

"There is no power the exercise of which is more délicate, whlch requires 
gréa ter caution, délibération, and sound discrétion, or more dangerous in a 
doubtfui case, than the issuing of an injunction. It is the strong arm of 
equity, that never ought to be extended, unless to cases of great injury, 
where courts of law cannot afford an adéquate and commensurate remedy 
in damages. Tlie right must be clear, the injury impending and threatened, 
so as to be averted only by the protecting préventive process of injunction." 

The affidavits in support of and against the motion for injunction 
Jeave the existence of the verbal license relied on by complainant in 
grave doubt and uncertainty, too doubtfui and uncertain, at least, to 
warrant interférence with the status quo until the right can be de- 
liberately ascertained and declared at final hearing. 

The order awarding the preliminary injunction was improvidently 
made. It must therefore be reversed, and the cause remanded, with 
directions to deny the motion. It is so ordered. 



DRAPER CO. V. AMERICAN LOOM CO. et al. 

' (Circuit Court of Appeals, First Circuit. April 8, 1908.) 

No. 731. 

1. Patents— Invention and Infrinqement — Looms. 

The Rhoades patent, No, 454,791, for an iniprovement in looms, was not 
anticipated, and, while a narrow one, diseloses invention; also held in- 
fringed. 

2. Same— Suit tob Ineeingement— Nature of Relief. 

Where a patent, at the time of a deeree adjudging its infringement, bas 
but a short time to run and is for a minor part of a machine, by rea- 
son whereof the défendant is liable, if enjointd, to suffer a loss out of 
proportion to the value of the transaction, the court may, in its discré- 
tion, instead of granting an injunction, permit tlie défendant as an alter- 
native to compensate the complainant or to secure such compensation. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 561- 
563.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

William K. Richardson (J. Lewis Stackpole, on the brief), for ap- 
pellant. 

.William A. Jenner, for appellees. 
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Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a bill brought against the 
American Loom Company and one of its officers, which, so far as we 
are concerned, allèges infringement of the fifth claim of letters pat- 
ent No. 454,791, issued to Alonzo E. Rhoades on June 23, 1891, on 
an application filed on February 11, 1890, for an improvement in 
looms of the class in which the shuttle-box is supplied with a shuttle 
while the lay is in rapid motion. The bill prays, as usual, an injunc- 
tion and an account against b'oth the American Loom Company and 
the officer referred to. The Circuit Court dismissed the bill, and the 
complainant appealed to us. So far as the officer of the respondent 
corporation is concerned, the case is not brought within the rule es- 
tablished by us in National Cash Register Ce. v. Leland, 94 Fed. 503, 
509, 37 C. C. A. 372, et seq. Therefore, as to him, the final decree 
will provide that the bill be dismissed; and, as he has been brought 
in as one against whom substantial relief is asked, he will recover his 
costs in the Circuit Court. 

The claim in issue is as follows: 

"Claim 5. The lay, a rocker having arms provided with a front plate, a', 
and a spring and déviées between It and the said rocker, to actuate the lat- 
ter at the proper time to close the front plate at the front of the lay, sub- 
stantially as described." 

The preliminary facts were correctly stated by the learned judge of 
the Circuit Court as follows: 

"The Rhoades patent is concerned with the front or 'front plate' of a 
shuttle-box. Its application Is limited to that sort of shuttle-box which is re- 
plenished automatically with a fresh shuttle and a full bobbin when the 
thread of the spent bobbin is exhausted. At the proper time, and when ail 
the machinery of the loom is in rapid motion, the front plate is gotten ont 
of the way so as to admit the shuttle to the box. After the entry of the 
shuttle, the front plate is returned to Its former place. To secure accuracy 
of movement in the shuttle, it must fit the box as closely as is consistent with 
movement aeross the warp from the box on one slde of the loom to that on 
the other side. Hence there is left no appréciable space between the front 
plate and the shuttle after the box has been closed by the return of the front 
plate to its place. The claim of the Rhoades patent hère in suit is concern- 
ed with the élévation and subséquent lowering of the front plate for the 
above-described purpose. The resuit is accomplished by a rocker, whose 
means of actuation need not be considered hère." 

We must, however, add to the above that, although the claim in 
issue does not in terms point out that the rocker and arms are to hâve 
a solid construction, so as to be practically a unit, the fair interpréta- 
tion involves that fact. 

The Circuit Court referred to certain alleged anticipations relied on 
by the respondent corporation, two English patents, and one United 
States patent, which, according to the views of the respondent cor- 
poration, either wholly anticipated claim 5, or so far narrowed it that 
the respondent corporation could not be held to hâve infringed. We 
will hereafter refer to each of thèse patents again, but, for the présent. 
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we only speak of them generally as showing tlie state of tlie art in 
explanation of the nature of the complainant's invention. We think 
that two of the patents referred to show that the entire improvement 
covered by claim o was in substituting the soUd construction of the 
rocker and arms which we hâve named in Heu of the prior construc- 
tions, which were somewhat more complicated, and which niiglit fail 
to register so accurately. In view of the gênerai state of the art since 
the use of iron and steel has become universal, a mère substitution of 
sohd construction does not presumably involve invention. Neverthe- 
less, in exactly the same art as that at bar — that is, the art of con- 
structing power looms — which, as everyone knows, must move with 
rapiditv and require great accuracy, we sustained in Houghton v. 
Whitin Machine Works, 153 Fed. 740, 83 C. C. A. 84, decided by us 
on February 12, 1907, a patent regarding the construction of a thread- 
guide support, where exactly and only the same kind of improvement 
as that at issue hère was the subject-matter thereof. Moreover, in 
the case at bar, we hâve not only the persistency of the respondent 
corporation in availing itself of the complainant's improvement, but 
also a mass of alleged anticipatory patents introduced by it, both of 
which indicate the desirability of something better than the prior art. 
On the whole, while the invention is a narrow one, and, in the ab- 
sence of the circumstances to which we hâve referred, might lack pat- 
entability, we are compelled to give the complainant the benefit which 
the issuing of its patent implies. We will add that it is urged on us 
that the complainant made no commercial use of the patented device; 
but, utility and patentability being otherwise established, we are not 
required to investigate the excuse given by the complainant for non- 
user. 

In regard to the three patents referred to, ail of which are discussed 
by the learned judge of the Circuit Court, we think the complainant is 
correct in its explanation as to two of them, namely, the patents to 
Mayne and Brooks, that in each the front plate slides vertically in 
guide-ways, so that the solid construction of the rocker and arms is 
absent from them, and the lack of it lays them out of the case. The 
third patent referred to, the British patent issued to one Bullough in 
1866, is apparently relied on as approximating most nearly to the 
claim in suit. The Circuit Court thought that this patent was so 
loosely drawn that it was unable to find in it a disclosure sufïiciently 
clear to anticipate. So far as .the feature involved hère is concerned, 
the Bullough patent does not seem to hâve been tested practically. 
Of course, where mechanical improvements hâve moved so fast as they 
hâve in the last half century, great caution is required in investigating 
alleged anticipations which date back nearly the whole of that period ; 
and, so far as they did not go into use, so that there was no practical 
exhibition of them, it is often difficult to détermine whether they dis- 
closed such fuU, clear, and exact terms as are necessary to anticipate. 
The respondent corporation has called our attention to the fact that 
the file wrapper shows that the Rhoades application contained orig- 
inally two claims which were rejected by the Patent Office on a réf- 
érence to Bullough, which claims were as follovv'S : 
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"1. Tho lay having a shuttle-box composed in part o£ a front plate and anns 
extended across tbe lay above tlie level of its raceway, substaiitially as de- 
Scribed. 

"2. The lay, a rocker mounted on the rear slde of tho lay, and having 
arms to whicli is secured tlie front plate of the shuttle-box, substautially as 
described." 

This fact, however, assists the view taken by the learned judge of 
the Circuit Court. The application at that time contained claim 5, as 
against which no référence was made by the Patent Office to Bul- 
lough, so that that claim was allowed to stand from the beginning just 
as we find it now. The claims rejected were of the broadest character, 
and would cover every combination in which was found a front plate 
made solid with the arms. Such a combination was shown by Bul- 
lough, and, therefore the broad claims were rejected; but there is no 
évidence that the Patent Office found in Bullough a combination of 
the front plate and arm made solid in connection with the exact élé- 
ments and for the exact purpose of the combination of éléments in 
claim 5. Claim 5 is Hmited by its letter to closing the .shuttle-box at 
the end of the lay where the new shuttle is introduced, while the Bul- . 
lough device was limited to a shuttle-box at the end of the lay where 
the old shuttle is ejected, and was described by him as merely an al- 
ternative method. At the other end, Bullough's shuttle was inserted 
downward from the hopper on the top of the lay, so that there was 
no question of a movable front plate. The inventive élément in the 
daim in suit is of a minimum quantity, but that minimum quantity 
embraces the différence between a shuttle-box which requires to be 
closed in a simple manner with accurate regi.stration and a shuttle- 
box to be opened by any method practicable for opening it. On the 
wdiole, construing claim 5 as we construe it, and limiting the inven- 
tive élément therein as we limit it, we are satisfied there is no anticipa- 
tion in any of the patents which hâve been brought to our attention. 

This leaves only the question of infringement. As to this the re- 
spondent corporation relies on the words in claim .5, "and devices be- 
tween it and said rocker." It says that ail it uses is a stud on the end 
of the rocker arm to which the spring is attached, and in connection 
with which the spring opérâtes to pull down the arm at the right in- 
stant. That anything which connccts the spring directly or indirectly 
with the arm for the purpose of operating it in any wav constitutes 
devices, in either the common or the mechanical sensé of the word, is 
too plain to question. Therefore the only issue hère is whether what 
thus appears in claim o is limited to any spécial devices. The spécifica- 
tion does exhibit spécial devices, which may or may not be better than 
the arrangement used by the respondent corporation. The words at 
the close of the claim, "substantially as described," might or might 
not incorporate into the claim those spécial devices. Tiiese words are 
sometimes used to limit a claim, and sometimes to enlarge its opéra- 
tion, but seklom to practically defeat what was the rcal invention of 
the patentée. In the présent case we bave shown that that invention, 
so far as- we are concerned, bas no relation to thèse intervening ar- 
rangements for operating the arm in connection with the spring, but 
is limited to the solid construction of the rocker and the arm. Ap- 
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plying the ordinary rules of interprétation, the particular devices de- 
scribed in the spécification are not a necessary élément in this claim, 
because they are specifically described in other claims in the same pat- 
ent. Some of those other claims also omit certain éléments which 
appear in the fifth claim, including even the spring. In other words, 
we find hère, what we find in many patents, claims stated in différent 
ways for the purpose of preventing évasion by infringers. Conse- 
quently, looking at the entire patent and ail the claims, it is apparent 
that any method which enables the spring to properly operate the arm 
is within claim 5 ; and this the respondent has. 

Therefore we are compelled to find that the complainant should 
hâve relief against the respondent corporation, and to remand the case 
to the Circuit Court to enable it to grant that relief. There is, how- 
ever, apparent difficulty as to the nature of the relief to which the com- 
plainant is entitled under équitable rules. This patent expires on the 23d 
day of next June. While, probably, the complainant cannot materially 
sufïer by the continuance of the use of the device of claim 5 for the 
few remaining months until the expiration of the patent, for us to 
compel the respondent corporation to reorganize its looms in any es- 
sential particulars, or even to stop them for the minimum period of 
time in which such reorganization could be eiïected, might impose 
a penalty in excess of the probable value of the invention covered by 
the claim in suit. What we hâve already said is sufficient to show 
that the invention carries only a minimum of what is patentable. In 
this connection we refer to the practical rules applied by the Circuit 
Court in the District of Maine in Westinghouse Co. v. Burton Co. 
(C. C.) 70 Fed. 619, decided on September 30, 1895, affirmed by the 
Circuit Court of Appeals in Westinghouse Co. v. Burton Co., 77 Fed. 
301, 23 C. C. A. 174, decided on October 9, 1896. We also refer to 
the authorities relied on in the opinion of the Circuit Court in that 
litigation. It is true that Westinghouse Co. v. Burton Co. related to a 
preliminary injunction, as well as did the cases cited. Nevertheless 
the underlying substantial rule applies hère as well as there. Injus- 
tice is not to be accomplished by equity either on an interlocutory pro- 
ceeditig or a final one. The complainant may, perhaps, be fully com- 
pensated if it is made sure that it will receive whatever damages it 
may hâve sustained, if any, or a reasonable royalty, or the équivalent 
thereof, r,epresenting the value of the patented improvement. There- 
fore it may be that the Circuit Court should make an alternative pro- 
vision, so that the respondent corporation might at its option be re- 
lieved from an injunction if it compensâtes the complainant for profits, 
damages, and royalty, or the équivalent thereof, so far as the com- 
plainant may be justly entitled to ail or any of them, or if it satisfies 
the court that it will so compensate the complainant by giving security 
therefor or otherwise. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court for proceedings in accordance with our opinion 
passed down on the 8th day of April, 1908 ; and the appellant re- 
covers its costs of appeal against the American Loom Company. 
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D'ARCT V. STAPLES & HANFORD CO. 

(Circuit Court of Appeals, Sixth Circuit. May 19, 1908.) 

No. 1,739. 

1. Patents— Effect or Pbior Adjudication— Pebsons and Matters Con- 

CLUDED. 

A decree adjudsing the validity and infringement of a patent in a 
suit defended by the manufacturer of tlie lufringing device, wlio, altliougli 
net a party to the record, had complète charge and control of the défense, 
is conclusive upon him, in a subséquent suit brought against hini by the 
same complainant, as to ail matters of fact and law necessarily litigated 
and determined, which include the validity of the claims involved and 
infringement by the particular device in suit ; but such decree is not 
conclusive on tho question of infringement by other devices which may 
fairly be dift'erentiated from the eue in suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 622- 
62.5. 

Opération and efCect of décision in équitable suit for infringement, see 
note to Westinghouse Electric & Mfg. Co. v. Stanley Instrument Co., 68 
C. C. A. 541.] 

2. Jtjdgment- Construction — Refebence to Opinion. 

Where a decree is gênerai in its ternis, an opinion filed by the court 
may be taken into considération for the purpose of determining definitely 
what questions were presented and decided. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
967-970.] 

3. Patents— Construction of Claims— Subséquent Patent to Same Pat- 

entée. 

A second patent applied for by and granted to a patentée for a device 
for the same purpose, but différent in form from one sbown in an earlier 
patent, may be taken into considération in construing the earlier patent, 
as afCording a presumption that It did not broadly cover other fornis than 
the one described. 

4. Saiie— Invention. 

Tliere is no invention in making two parts of one thing or one part of 
two, when by such change no différent resuit is attained. 

[Ed. Note. — For cases in point see Cent. Dig. vol. 38, Patents, §§ 15-29.] 

5. Same — Infringement — Spking Supports. 

The Staples patent. No. 4;74,.")36, for spring supports for chair seats, 
etc., is not for a pioneer invention, but, in view of the prier art, is limit- 
ed to the particular structure shown and described. Claims 1 and 3 
hekl valid and infringed as to one device made by défendant, upon a 
prier décision binding on the parties, but not infringed by a second de- 
vice in suit. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

See 148 Fed. 19, 78 C. C. A. 493. 

The appellee, who was plaintifd in the court below, filed this bill, complain- 
ing of tîie infringement by the appellant of rights secured by letters patent 
No. 474,536, issued May 10, 1802, to J. A. Staples, for the invention of an 
Improvement In supports for chair-seat springs, vphlch rights the plaintiff 
claims to hâve acquired by assignment from the patentée. ïhree claims were 
made in the patent, of which the flrst and third only are involved in the 
présent controversy. The case came hère in 1906, upon an appeal of the de- 
fendant from an order granting a preliminai-y iujunction. This court, with- 
out expressing any opinion upon the merits, but finding there was no such 
abuse of the discrétion of the court below as would justify any modification 
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of tlie order srantlng tbe injuuction, afflrmed It. D'Arcy v. Stîiples & Han- 
ford Go., 148 Fed. 19, 78 0. G. A. 493. Tue report erroueously gives tlie naines 
of the judges of the First Circuit as the judges sitting, instead of namiug the 
judges of the gixtli Circuit, as it should hâve doue. Thereupon further pro- 
ceedings were taken in the court below, and at the final hearlng upon plead- 
Ings and proofs a decree was entered sustaining the first and third elaims of 
the patent, and declarlng the infringemeut thereof by certain of the structures 
made and sold by the défendant, and nonlnfringement by pthers which are 
speclfied. ïhe défendant has appealed from that decree. ïhe plalutlfC has 
not appealed. 

P. L,. Chappell, for appellant. 
P. P. Warfield, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the foregoiug statement 
of the nature and history of the case, delivered the opinion of the 
court. 

It is alleged in the bill of complaint that prier to the commencement 
of this suit the complainant had filed a bill in equity in the Circuit 
Court of the United States for the District of Massachusetts against 
one Charles H. Lord, a citizen of that state, charging him with in- 
fringement of their.said patent by the use and sale of spring supports 
manufactured and sold to him by D'Arcy, the défendant in the présent 
suit, and that the constructions now complained of "are identical in alf 
essential features with those in/controversy in the said suit above men- 
tioned against Charles H. Lord." It is further alleged that the suit 
was proceeded with and was brought to hearing upon pleadings and 
proofs; that thereupon the court rendered its opinion, sustaining the 
validity of the first and third elaims of the patent, and finding the in- 
fringement thereof by the défendant. Lord ; and that the court entered 
a decree in accordance with its said opinion. The bill then proceeds 
as follows: 

"Yonr orator further avers that thereafter the said défendant. Charles H. 
Lord, who was defended in ail respects by the défendant hereiu, Frank P. 
D'Arcy, who had assumed entlre control of the said suit, filed a pétition for 
a rehearing, which said pétition, after due considération thereof by the court, 
was denièd." 

The answer of the défendant admits the commencement of the suit 
in Massachusetts and the prosecution thereof to a final decree as al- 
leged in the bill, and further, admits that one of the structures hère in 
controversy is essentially the same as the one held to be an infringe- 
meut in the former case, but avers "that the other structtires hère in 
controversy are essentially différent from the structure there held to 
be an infringement." The answer niakes no response to the allégations 
of the bill touching the participation of D'Arcy in the défense of the 
Lord suit. 

It is urged by the complainant, now appellee, that D'Arcy, by hav- 
ing taken up the défense of his vendee. Lord, and conducted it as if it 
were his own, is estopped by the decree. This is the mainstay of the 
appellee's position in argument on this appeal. If this position de- 
pended upon the allégations of the bill, it vvould be difilcult to support 
it. The bill does not allège, at least with any sufficient certainty, that 
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D'Arcy was given control of the défense at the beginning, when he 
could hâve employed his counsel, shaped the answer, and conducted 
the examination of the witnesses and the production of other proof, 
so as to fuUy exhibit the defendant's case, and, incidentally, his own. 
But in the course of taking the testimony in this case before the ex- 
aminer the defendant's counsel made the following admission, which 
was taken down : 

"Défendant admits by his counsel that Frank P. D'Arcy, défendant berein, 
took charge of tlie défense in the suit of Staples & Hauford Company v. 
Charles H. Lord, in the Circuit Court of the United States for tlie I>istrict 
of Massachusetts, and defrayed the expeiise theroof, but that said Frank V. 
D'Arcy made no move to be€ome a party to the said suit, was never asked 
to become a party by the complainant or any one else, and did nothing more 
than to protect the intei'ests of said défendant, Charles II. Lord, and hold 
him harniless as to any decree that mlght be or was entered against iiim." 

And Lord himself testified : 

"That after the blll was fded in that suit he (Lord) had nothing whatever to 
do with the conduct thereof, but the eutire case was turned over to the D'Arcy 
Spriug Company, which is the business name of the défendant D'Arcy, and 
that said D'Arcy had eutire charge of the défense." 

Lord's testimony further shows that : 

"He did this In view of correspondenee between D'Arcy and I/Ord and D'Arcy 
and Nelson, Lord's attorney, to the effect that D'Arcy would take charge of 
the suit against Lord, provlding he should bave 'complète control of the liti- 
gation.' " 

The foregoing admission of counsel and the testimony of Lord were 
put into the case without any objection founded upon the pleadings. 
The allégations of the bill were defective in this regard. Nevertheless, 
it is not the case of an entire want of pleading, and there is some 
show of an attempt to plead that D'Arcy undertook and carried on 
the défense for Lord. In thèse circumstances we think it cannot be 
doubted that he is concluded by the decree in respect to ail questions 
of law or fact which were necessarily litigated and determined in that 
suit. They are matters fînally adjudged as between the parties to the 
présent suit, Lane v. Welds, 99 Fed. 286, 39 C. C. A. 538 ; Penfield v. 
Potts & Co., 126 Fed. 475, 480, 61 C. C. A. 371. 

We are next to inquire what questions were definitely settled in the 
former adjudication, and upon which the estoppel rests. The princi- 
ples by which we are to be guided are clearly stated and defined by 
numerous décisions of the Suprême Court, from which we might sélect 
for a beginning the cases of Cromwell v. Sac County, 94 U. S. 351, 24 
L. Ed. 195, and Russel v. Place, 94 U. S. 606, 24 L. Ed. 214. Before 
referring to thèse and other cases we should premise that the infringe- 
ment hère complained of is another infringement than that which con- 
stituted the cause of action in the Lord Case, and the estoppel is not 
the same as that which arises where the identical cause of action is 
sought to be relitigated. The questions to which the estoppel relates 
are questions which were incident to and involved in the former suit. 
This distinction is clearly marked in the opinion of the court in Crom- 
well V. Sac County, supra. It is désirable, also, to state certain facts 
concerning the former suit, in order to ascertain the application of 
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the rules of law which govern the subject. The patent was for a 
support for springs in upholstery, such as chairs, sofas, bed bottoms, 
and the Iike. The spring support proposed by the patent, as shown 
in the drawings, comprised two forms, each consisting of a single wire, 
of sufficient strength to uphold the springs, and extending from the 
top of the frame of the chair, etc., on one side, down and under the 
bottom of the springs, and then up to the top of the frame on the 
opposite side. Along the nearly horizontal portion of this wire, in 
the first form shown, horizontal coils were formed of the wire at prop- 
er distances apart to receive the straight stem of a wire spring in the 
form of an inverted cône. This was the adaptation for supporting the 
spring. Fig. 8 of the patent illustrâtes this form of support and 
springs assembled tliereon. 




2, 2, and 3, 3, is the spring support which is the subject of the pat- 
ent, b', c', and d' are the stems of the springs going down through 
the coil of the supporting wire. c' shows imderneath a Iike coil in 
a cross supporting wire, in cases where a cross-wire is used. The 
dotted lines below at the right and left hand represent a conformation 
of the spring support to adapt it to dififerent widths of bed bottoms. 
In another form of spring support the horizontal part is shown in verti- 
cal "corrugations," as they are called ; that is, in short, abrupt bends, in 
which a hook formed of the stem of the spring turned upward, then 
outward, and then downward, rests. This latter corrugated form of 
the support is the subject of the second claim of the patent and is not 
hère involved, except as it may aid in interpreting the first and third 
claims. It may be noted hère that this scheme of a spring support 
■contemplâtes a single wire centrally supporting the spring at its apex, 
and not two parallel supports for the same spring, though in the sec- 
ond form, where an hour glass form of spring may be used, the outer 
coils of the spring may be rested in the corrugations of the spring 
support. In the Lord Case the structure which was held to offend 
consisted of a wire spring support, otherwise Iike that of the patent, 
but at the connection with the spring the wire was bent upward in 
the form of a loop, and this loop was bent in the form of a hook over 
the outer coil of an hour glass spring. When the springs and their 
supports were assembled, thèse hooks, going over the wires, would 
hold the springs in their places. But the hooks were not closed over 
the coils of the springs, and it was therefore easily possible to engage 
and disengage the entire structure by mère manipulation. So the parts 
might be shipped to the retailer in packages put up more compactiy, 
in the "knock-down" as it is called, and be by him assembled in the 
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proper relations for the ultimate purchaser, thus saving considérable 
expense in the cost of transportation. 

After the decree was entered the complainant sought to reopen it 
and allow it (the complainant) to prove another infringement by the 
use and sale by défendant of another spring support which did net 
contain a bend in the wire, but was connectée! with the springs by in- 
dependent wire fastenings. The court refused to reopen the case, 
holding at once that this was not an infringement. In the présent case 
one of the alleged infringing spring supports is identical with that held 
to infringe in the Lord Case. The pleadings and decree in the Lord 
Case were gênerai, declaring simply that the défendant had infringed. 
There is nothing, therefore, in them which indicates with précision 
what kind of a spring support was held to infringe. But the Circuit 
Court filed an opinion, and this opinion was adopted as its own by the 
Circuit Court of Appeals on appeal to that court. 148 Fed. 16, 78 
C. C. A. 167. And we think that we may, and should, refer to the 
opinion to definitely ascertain what questions were presented to the 
court and decided by the decree. Stearns v. Lawrence, 83 Fed. 738, 
28 C. C. A. 66 ; Corcoran v. Canal Co., 94 U. S. 741, 24 L. Ed. 190 ; 
Last Chance Min. Co. v. Tyler Min, Co., 157 U. S. 690, 15 Sup Ct. 
733, 39 L. Ed. 859. From that we learn that a certain spécifie struc- 
ture was held to infringe, and no other. That structure is identified 
as being one of the structures alleged to infringe in the présent case. 
Upon thèse facts we think the court below rightly held that the de- 
fendant was precluded by the former decree from denying the valid- 
ity of the patent, and was also precluded from denying that the use 
and sale of the particular spring support involved in the adjudication 
was an infringement of the patent in suit. 

But the court below in the présent case went on to hold and decree 
that another form of spring supports used by the défendant was also 
an infringement and that certain others were not. And the appellee 
hère contends that this one of the other forms was rightly held to be 
an infringement by force of the former decree. We say "this one," 
because it was the only other form which the complainant assailed, 
and it complains that the others were pressed into the case by the de- 
fendant in the shape of structures patented to the défendant by later 
patents. As the complainant was entitled to dominate the litigation so 
far as its own case was concerned, we think it might justly complain 
of any attempt to make an issue of other matters than those which the 
complainant had put in issue by its proof. It may be, however, that 
the défendant might introduce his later patents for the benefit of the 
presumption arising from the grant of them that thèse additional 
forms were not regarded in the Patent Office as covered by the for- 
mer patent to Staples. This might dépend upon the question whether 
they were patents for original inventions, or rnere improvements on 
others. The court below, however, seems to hâve regarded ail the de- 
fendant's spring supports as before it for direct adjudication. But the 
complainant did not appeal. This limits our review to the one which 
was the subject of the controversy in the Lord Case, and the other 
form of spring support which the complainant assails as an infringe- 
ment. And to this latter form we shall now direct our attention. 
16] V.-^7 
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It is contended by the appellee that the form we now purpose to 
consider is plainly an équivalent to, if net the same thing as, the spring 
support which was held to infringe in the former suit. To lay the 
foundation for this contention it is, urged, and we are warned in the 
brief to observe, that the Staples invention is a pioneer in this art, and 
dominâtes ail similar forms of spring supports, of which this of dé- 
fendantes is one, and that the efifect of giving this character to the 
spring support is to broaden the estoppel of the former decree. Prima 
facie we should hardly expect this claim to be well founded, in view of 
the fact that, as appears, more than 150 patents hâve been granted in 
this country for chair, sofa, and bed bottoms composed of wire springs 
and vârious forms of supports. And when we come to examine such 
of them as are presented by this record, we find that the art was so 
full of such structures as to utterly preclude the possibility of attribut- 
ing to the Staples invention the broad character claimed for it. At 
most, and so much we are bound by the decree in the Lord Case to 
concède to it, it stands for the pârticular forms of spring supports 
which are shown in the description of his invention in the spécifica- 
tions, illustrated by the drawings of the patent. Dufï v. SterHng 
Pump Co., 107 U. S. 636, 639, 3Sup. Ct. 487, 27 L. Ed. 517. The 
claims must be restricted to the particular spring support described, 
as, if construed more broadly, they would be void because anticipated. 
The court in the Massachusetts case expressed a doubt of the présence 
of invention, in which we share. With regard to the scope of the 
estoppel of the former decree, we think it extends no further than to 
establish that the particular form of spring support which was the 
subject of the controversy is ' an infringement of the complainant's 
patent. It cannot be extended to other forms by inference or argu- 
ment, as, for instance, that another form should be regarded as an 
équivalent, for at once the question arises for debate whether it is so. 
We do not mean to say that the burden of an estoppel may be escaped 
by pointing to wholly uriimportant différences, as of the color of 
things, minute variations of form, or other characteristics, which nev- 
ertheless leave no question of identity. It is axiomatic that an estop- 
pel must be certain, and "it is of the essence of estoppel by judgment 
that it is certain that the précise fact was determined by the former 
judgment." De Sollar v. Hanscome, 158 U. S. 216, 221, 15 Sup. Ct. 
8l6, 818, 39 L. Ed. 956. It was not necessary to détermine in the for- 
mer suit whether this form of support was an infringement. In fact, 
no issue was made upon it or decided. 

The defendant's spring support, with which we are now dealing, 
though not in other respects materially differing from that which was 
held in the Lord Case to infringe, contains a bend in the wire which 
connects with the spring, not by an open hook, but by a rigid engage- 
ment with a coil of the spring, which prevents freedom of action 
between them, and also prevents disengagement by mère manipulation, 
and requires a mechanical change of form before the spring and its 
support can be disengaged. This might be thought to be a small mat- 
ter of différence from thè form having an open hook in the spring 
support. But the whole field of the art, as shown by the numerous 
prior patents, was fîlled with trifling différences, and the advance 
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made by the Staples invention was not greater tlian the diflference be- 
tween this spring support of the défendant and his own. What is 
apparent!}' a matter of small différence proves to be of much import- 
ance in the organization of the springs and their supports. The his- 
tory of the art, shown to some extent later on, indicates that inventors 
and manufacturers esteemed it a great advantage to secure the spring 
at its base in a rigid upright position, for thereby the necessity of 
cross-wires in the upper part of the spring was obviated either wholly 
or in large part. When cross-wires are depended upon for staying the 
springs, they are much subject to dérangement and breakage from 
the strains put upon them in varying directions when in use. So small 
a différence in Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 835, 36 
L,. Ed. 658, as the turning of a link from an upright to a horizontal 
and partly suspended position was held to give validity to a patent 
because of the advantage thereby secured. And see a case relating to 
bed bottoms in Simmons Mfg. Co. v. Southern Spring Bed Co., 140 
Fed. 606, 72 C. C. A. 174, decided by the Sixth Circuit Court of 
Appeals. We hâve some difficulty in finding how the court reached 
the conclusion in the Lord Case that a spring support engaging by a 
hook with a coil of the spring was the équivalent of the device of the 
Staples patent, and are led to suppose that the progress which had 
been made in the art at the date of this invention was not so fully dis- 
closed by the évidence in that case as it is by the proof in this. This 
is not said, however, with any purpose to derogate from the binding 
force of the judgment there rendered. But, giving due effect to that 
décision, we do not think it extends to a device which can be differ- 
entiated from the spring support held to infringe in that case. As- 
suming this to be so, we proceed to state our views upon the question 
whether this other form of spring support which the appellee com- 
plains of should be held to be an infringement. As already intimated, 
we think it clear that the appellee's patent can only be sustained for 
the particular forms of spring supports therein described, and that the 
claims must be narrowed accordingly in order to save them. 

There was nothing new in a spring support suspended in the frame 
of chairs, sofas, beds, or other like structures, nor in making it of wire 
iastead of other material, nor in the mode of its attachment to the 
top of the frame, nor in making bends in the wire for securing and 
supporting the springs at the properly spaced places, and thereby pre- 
venting them from moving laterally on their supports. Staples in his 
application gave crédit to the former art to the extent of saying that it 
had been common to use crossed bands of webbing nailed to the frame 
of the seat for the purpose of supporting the springs, and also to use 
bands of métal secured to the seat frame for the same purpose. Thèse 
forms of spring supports he gives reasons for discrediting. But he 
stops there, and thereupon proceeds to describe his own invention as 
of a spring support made of wire suspended in the frame, having a 
horizontal portion under the springs and having the ends secured upon 
the top of the frame by turning the end at a right angle, drawing it 
to a point, and driving it into the frame, or making an eye at the end 
of the wire and driving in a nail or screw. To adapt the wire to re- 
ceive the springs he made coils in it, or corrugated it, as already ex- 
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plained. In the form covered by claims 1 and 3, hère invoîved, it is 
obvions that there is nothing to prevent the springs from sagging or 
tipping over in any direction, for he only has the one wire for a row 
of springs. Other means must be employed to maintain the upright 
position of the springs, as by cross-wires or cords, wliich would hâve 
to bear the stress and strain of the use of the bed, sofa, or .chair, etc. 
Perceiving this defect pending his appHcation for the patent, he filed 
another apphcation for a patent for a spring support in which he 
used intersecting or crossing corrugated vvires meshing at the cross- 
ings, so that the upper bends in one should lie in the lower bends of the 
other. By turning the lower end o.f an inverted conical spring under 
the corrugations of one wire and over those in the other, the spring 
became fixed in a rigid, upright position. He gives in stating his ob- 
ject in making this invention, that in other forms, some having two 
parallel wires, and some one, the springs were liable to displacement by 
turning sidewise or rotating upon the supporting wires; and a patent 
was granted to him on that application. We refer to this patent for 
two purposes: First, to show that Staples did not then conceive that 
his other application would cover ail îorms of spring supports sus- 
pended in a frame and having bends in the wire adapted to secure the 
springs; and, second, because in this he confesses his familiarity with 
wire supports, both in the forms of a single wire, and of two parallel 
wires; and, third, because the granting of this patent afifords a pre- 
sumption that the patent in suit did not cover other forms of spring 
supports having bends in the wire than the one described in this, his 
former patent. Miller v. Eagle Mfg. Co., 151 U. S. 186, 208, 14 Sup. 
Ct. 310, 38 L. Ed. 121. 

In making a statement of several préviens forms of supports for 
springs in similar structures we shall pass by old forms of band web- 
bing and fîat strips of métal attached to the frame and suspended 
therein, noting merely that in a patent to Ingersoll, granted in 1870 
for a chair bottom, there is shown a metallic strip suspended in the 
frame, having the ends attached to the top of the frame and support- 
ing an inverted cone-shaped spring "centering in and resting at its 
lower end on the métal strip." This was the only means for support- 
ing the spring in the chair bottom. • 

A patent granted to Smith in 1882 for a bed bottom shows- the 
spring supports, called "ties," made of wire, attached at each end of 
the frame, and loops or bends in the wire, called "hooks," at fixed 
distances apart, and adapted to receive the coil of the spring at the 
end thereof, and, bending over it, secure it in its place. The patentée 
says thèse cross-ties are "crimped to form loops * * * which are 
made to engage with the springs by passing the loops partly around 
the upper coils, b, of the springs," and further says that "this System 
of ties and hooks is used at the top and at the bottom of the bed bot- 
tom." The ties form the only support for the springs, and the en- 
gagement of the spring support with the coil of the spring holds 
the spring from slipping upon the wire. 

In a patent granted to Purefoy in 1883 two parallel spring sup- 
ports run under each row of the springs from end to end of the bed 
bottom. They hâve vertical loops to receive the lower coil of the 
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spring, but, instead of being bent over it, are secured thereto by pass- 
ing a short pièce of wire under the loops and over the coil of the 
spring. Thèse base pièces, says the patentée, "may be made of wood 
or meta! in any suitable form; but it is deemed most advantageous 
to construct them of wire, and such construction itself forms part of 
the invention." And he says that his base pièces may be made intégral 
with the springs, a form which the défendant employs by rigidly at- 
taching them together. In this instance the spring supports did not 
carry the weight of the bed bottoms, as in some earlier structures, 
but rested upon slats extending underneath. 

In figure 3 of a patent issued to Platt in 1884 îs shown a bed bottom 
in which the apex of the spring is straightened out into a stem, pre- 
cisely as in the figure of the Staples patent above shown. This stem 
is carried down into a hole in a wooden slat, which is attached at its 
ends to the frame and forms the spring support. The association of 
the spring and its support is precisely the same as that shown in the 
Staples patent in suit, only that the coil in the one provides the hole 
for the stem of the spring which is provided in the wooden support of 
the other. 

A patent to Heller granted in 1885 shows a similar mode of sup- 
porting the springs. The apex of the spring is formed into a steto, and 
this is driven down into a hole in the spring support, which is hère 
also of wood. Heller reinforced this construction by cross-links or 
rods tying the springs together at their lower coil, and extending from 
one side to the other of the frame, thus securing the springs in an 
upright position. Fig. 3 of this patent shows the ends of thèse cross- 
rods bent down and driven into the frame, and, in another figure, 
secured by a staple on the frame; and he explains how ail the parts 
can be readily folded and compacted for storage or transportation. 

In a patent to Mellon of December 1, 1885, the spring supports are 
of wire, extending from side to side or end to end of the frame, and 
secured thereto by coiling the ends around the frame. Bends or loops 
are formed in the wire at the place where the springs are to be set on, 
and thèse bends are carried over the lower coil of the spring and se- 
cured there by a stem extending laterally from an adjacent spring. 
The stem passes over the loop and under the coil of the spring. It is 
obvions that this engagement securely holds the spring from slipping on 
the wires. It is not liable to displacement in use ; but the patentée says 
that the parts may be readily disengaged by forcing the joint inwardly, 
so that the stem of the adjacent coil will be withdrawn from the bend 
in the supporting wire. This is a self-supporting bed bottom, as 
they are in ail of the patents we are noting, except where we specially 
note that they rest on another support, and hangs upon the frame. 
The spring support of this patent fills ail the requirements of the first 
and third claims of the Staples patent, except that in the third claim 
the spécifie mode of ■ attachment to the frame is by driving down into 
the frame a bent portion of the end of the wire, and bending the wires 
out or in to a différent angle, and so making them longer or shorter 
to accommodate the differing widths of beds. There could be no in- 
vention in either of thèse provisions. The mode of attachment to the 
frame was no problem for even the commonest mechanic, and the 
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various modes, whether by a nail or screw put througli an eye of the 
rod, which was one of his own forms, or by making the nail on the end 
of the rod, as in his other form, were old and common équivalents. 
There is no invention in making two parts of one thing, or one of 
two, when by such cbange no différent resuit is attained. Bundv Mfg. 
Co. V. Détroit Time Reg. Co., 94 Fed. 524, 36 C. C. A. 375 ; Eames v. 
Worcester Pol. Institute, 127 Fed. 67, 73, 60 C. C. A. 37 ; Standard 
Caster & Wheel Co. v. Caster Socket Co., 113 Fed. 162, 51 C. C. A. 
109; General Electric Co. v. Yost Electric Co.. 139 Fed. 568, 71 C. 
C. A. 553 ; Howard v. Détroit Stove Works, 150 U. S. 164, 170, 14 
Sup. Ct. 68, 37 L. Ed. 1039. 

This particular form was used in the Platt patent for securing the 
ends of the cross-rods to the top of the frame. Thèse cross-rods held 
the upper ends of the springs in place; but they also served in part to 
carry the weight of the bed and of the user. And the patent to Heller, 
Fig. 3, shows the ends of the cross-rods "bent to form a point which 
is driven into the slat." This "slat" is a cleat secured to the inner 
side of the bed frame or rail. And so of the accommodating the 
length of the spring- supports to the width of the bed. It was a mère 
question of construction in every bed bottom suspended in the frame, 
of which there were many. And itwould be perfectly obvious that a 
wire could be made shorter or longer by bending or straightening it. 

Another patent to Mellon, No. 331,533, granted December 1, 1885, 
shows wire spring supports secured to the ends of the frame and hav- 
ing bends in the wire to engage the spring by bending the loop or 
bend over the lower coil of the spring, which prevented the spring 
from shpping on the wire and held the spring upright in its place. 
Like wire spring supports bent to receive the springs were used in 
two other patents issued to the same patentée on December 8, 1885, 
respectively. 

A patent to Ames in 1886 shows wire "suspension supports upon 
which the vertical springs are seated." Thèse wire supports are at- 
tached at the end to the upper side of the frame of the bed. How they 
are to be attached is left to the builder's préférence among such at- 
tachments. 

A patent to Huber in 1888 shows a spring support suspended inside 
the frame. It consists of a métal strip "bent upward at an angle near 
either end outside the outer springs to form inclined hangers, and ati 
their extrême outer ends outward and downward to form hooks 
adapted to engage the upper edges of the respective side bars." 

A patent to Leggett, granted in 1890, shows spring supports consist- 
ing of "stout or thick wires" attached to the frame at their outer ends 
and having vertical bcnds in the wire at the seat of the springs, which 
prevent the springs from moving on their supports. The supporting 
wires are crossed and engage the lower coil of the spring. 

In a patent to Bone in 1890 is shown a wire spring support attach- 
ed to the frame by a hook at either end and having bends or loops in 
the wire to engage the lower coil of the spring by being bent down 
over it and thus "prevent the tie rod (as the spring support is called) 
from slipping on said coil and hold the spring in its proper position." 

A patent to Rose, applied for in July, 1891, and issued December 31, 
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1891, also shows wire supports attached to the franie and having 
"vertical shoulders or offsets around which the end c.oil of the springs 
are seated and secured." 

We hâve given this somewhat tedious description of some of the 
former patents to verify the statement that there was no new feature 
in the first and third claims of the Staples invention, except it be in 
making a complète coil in the spring support adapted to receive the 
stem on the apex of the spring. Ail else was old and common. The 
patentability of Staples' invention seenis to us to rest on fragile 
grounds, . when we come to impose the necessary limitations upon it. 
The characteristic part of the defendant's spring support, which is 
supposed to be a reproduction of that of the plaintiff, is found in many 
spécimens of the earlier art, except that the défendant hamniers down 
the bend in the spring support upon the coil of the wire to an extent 
that it forms a rigid attachment not détachable by mère manipulation. 

It is urged that the Staples device bas gone into extensive use and 
has revolutionized the business, and the proof shows that the early 
forms of spring supports of webbing or flat strips of métal hâve been 
discarded. But we are convinced that this is not because of the utility 
of the limited invention found in the Staples patent, but has con:e 
about from the advantages of modem forms of construction, which 
made use of wire for supports and formed bends in them for locking 
the foot of the spring upon them, an advantage which could not be 
attained by the use of webbing, or as well by flat metallic strips. 

The decree of the court below will be affirmed, in so far as it 
déclares the first and third claims of the complainant's patent No. 474,- 
536 to be valid, and in so far as it déclares that the making, using, or 
selling of the spring support, styled therein as "Complainant's Ex- 
hibit, Defendant's Model Seat Spring," is an infringement thereof, and 
also in so far as it awards to complainant damages and profits arising 
from that infringement, and directs the ascertainment thereof, and 
enjoins further infringement of that character. The said decree will 
be reversed in so far as it déclares the manufacture, sale, or use of the 
spring support styled "Defendant's Exhibit No. 7B, Sample of Spring 
Manufactured by D'Arcy No. 5B," to be an infringement, and awards 
damages and profits and an injunction thereon. The costs of the ap- 
peal will be divided. 



WIULCOX & GIBBS SEWING MACH. CO. v. INDUSTIil.'lL MFG. CO. et al. 

(Circuit Court, D. New Jersey. May 28, 1908.) 

Patents — Infringement— Sewing SIaoiiine. 

ïlie Willcox & Borton patent, No. 472,094, for iii!i)vovemeiits in sewine; 
maclilnes, elaim 1, construed in tlie liglit of tlie siK'cilieatiou and drawings 
as required by Its closing vvords, "snll^^tantiaIly as do<Til)ed," lias as one 
élément of the combination tlierehi dainied a sinL'ile-implenient, double- 
jawed, looper, and is not infringcd by a niacliine liaviiig a two-imple- 
ment looper ; tbe two parts bein;,' separately operated. 

In Equity. On final hearing. 
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Howson & Howson, for complainant. 
Briesen & Knauth, for défendants. 

LANNING, District Judge. By its bill, the complainant allèges 
that the défendants are infringing patents Nos. 472,094 and 472,095, 
both for new and useful improvements in sewing machines, and both 
granted April 5, 1892, to the complainant as assignée of Charles H. 
Willcox and Stockton Borton. It is alleged that the inventions de- 
scribed in the two patents are capable of conjoint use in one and the 
same machine, that the complainant has so used them, and that the 
défendants are making and selling sewing machines each having and 
containing conjointly the improvements described in the two patents. 
At the close of the complainant's principal proofs, it appeared that 
infringement of claims 1, 9, and 14 of patent No. 472,094, and of 
claims 11 and 17 of patent No. 472,095, was insisted upon. After 
the defendant's main proofs had been taken, and the complainant had 
taken a part ùf its rebuttal proofs, the complainant's counsel an- 
nounced that, as he was then advised, he would rely only on claim 1 
of patent No. 472,094. That is the only claim now relied on. The 
défendants insist that the proofs fail to show infringement, 

The claim relied on is as f ollows : 

"The combination, with the needle, the looper, the feed mechanism, and the 
trimming mechanism, of the main shaft extending sidewise across the ma- 
chine beneath the bed-plate, eccentrics earried by said shaft for operating 
the trlmmer, needle, looper and feed, and the needle-carrying and shear- 
carrying arms or levers extending in directions from the rear to the front of 
the machine, substantially as described." 

The contest hinges on the nature of the looper used by the défend- 
ants and the nature of the looper covered by daim 1 of the patent in 
suit. The looper particularly described in the complainant's patent 
is a single-implement looper. The spécification of the complainant's 
patent, in referring to the movement of the needle and the looper, 
says : 

"The novel and Important feature of this part of the Invention consists 
In the relative arrangement of the needle and the double-jawed looper, so that 
the Une of the needle's motion Is oblique to the plane in which the looper 
moves. In the practieal embodiment of this priuciple It Is Immatèrial which 
of thèse devices Is made to move obliquely with référence to the plane of the 
cloth-plate, and any arrangement in which a double-jawed looper having Its 
movement ail in one plane co-operates with a needle so movlng with référence 
thereto that it lies on one side of the looper when both are above the cloth 
and on the other when both are beneath the cloth would be within the In- 
vention." 

While the application for the patent was pending in the Patent 
Office the paragraph last above quoted, as it then stood, was object- 
ed to on the ground that the statement of the invention therein con- 
tained was too broad in view of the state of the art. The applicants 
thereupon amended the paragraph by inserting the word "double- 
jawed" where it now appears for the second time in the paragraph. 
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Figures 11 to 16 of the patent, which are hère reproduced, show the 
various positions of the looper. 
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The spécification of the patent also says : 

"The looper mnst hâve two jaws, the npper one to seize the loop below the 
cloth and the other and lower one to distend the loop and hold it distended 
nbove the cloth, so that the needle may pass through the loop. The loop re- 
leases itself froni the upper jaw and falls on the lower eue just after the 
work lias passed the position shown in Fig. 14. * * * ïhe looper must 
move i;i«ar(l below the cloth and seize a loop, then outward after it has selzei 
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a loop; next upward above the cloth, and, flually, inward to liold tlie loop, so 
that it may be entered by tbe needle, and it must return agaiu in reverse 
motion." 

This language of the spécification clearly describes, and the figures 
illustrate, the movements of the needle and the single-implement loop- 
er in the process of forming a stitch. The spécifie form of looper 
described is a single-implement, and not a double-implement, one. 
Moreover, it is declared that the looper "must hâve" two jaws, and 
that it "must move inward below the cloth and seize a loop, then out- 
ward after it has seized a loop, next upward above the cloth, and, 
finally, inward to hold the loop, so that it may be entered by the 
needle," and that it "must return again in reverse motion." New, the 
defendant's looper is not a "double-jawed," single-implement loop- 
er. It does not hâve "its movement ail in one plane." It does not 
operate as the complainant's single-implement looper does. It is a two- 
implement looper. The two implements are separately operated. Mr. 
Livermore, one of the complainant's experts, admits that ;he motion 
of the defendant's looper is not ail in one plane; that it does not bave 
two jaws, the upper one to seize the loop below the cloth and the 
other and lower one to distend the loop and hold it distended above 
the cloth; that it does not move inward below thé cloth and seize 
a loop; and that he recognizes and is vi^illing to state that certain 
features or characteristics described as essential to the looper mechan- 
ism of the patent in suit are not found in the defendant's looper 
mechanism. 

But the complainant argues that the çlaim now sued oh is not lim- 
ited to a double-jawed, single-implement looper, and that the lan- 
guage of . the spécification above quoted is descriptive merely of the 
particular type of looper shown in the drawings of the patent, and 
that the invention, as disclosed by a fair reading of ail parts of the 
patent, covers the defendant's looper. This argument is based large- 
ly upon the f ollowing statement in the spécification of the patent : 

"The machine represented In the drawings is one which malves an over- 
seam, and is Intended specially for se^ying knit goods ; and our iniprovenients 
are chlefiy applicable to machines making some variety of oversoam. The 
spécial kind of overseam made by the machine sh<)^^•u in the drawings is form- 
ed of a single thread and by means of an eye-pointed piercing-needle and a 
looper whieh selzes a loop of thread below the clotli, then carries that loop 
above the cloth, holds it in the path of the needle uutil the needle enters this 
loop, and flnally drops the loop after it has been entered by the needle in its 
descent." 

It is true that this language, read alone, leaves one to infer that 
the patentées might claim their invention to cover imprOvements oth- 
er than those specifically shown in the drawings, and that the draw- 
ings were designed, not to limit the invention to the particular im- 
provements shown by them, but to illustrate the gênerai character 
of the invention. The patent law, however, provides that, when the 
nature of the case admits of drawings, the applicant shall furnish 
them and file them in the Patent Office, and that a copy of the draw- 
ings so furnished and filed shall be atfached to tb.e patent as a part of 
the spécification. Rév.'St. § 4889 (U. S. Comp. St. ]90], p. ;]?,83). 
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The proofs in the présent case do not satisfy me that a man skilled 
in the art, with the patent in suit and its drawings before him, could 
construct the défendants' looper. Bcsides, the patentées hâve de- 
clared in the spécification, with so niuch emphasis, that the looper 
must hâve tvvo jaws and must move in a particular manner, that the 
défendants' looper seems to be whoUy outside of the scope of the 
invention described. Claim 1, now sued on, by the use of the words 
"substantially as described," expressly refers to the spécification for 
the description of the combination referred to in the claim. In the 
combination is the looper. That looper is a single-implement looper, 
a double-jawed looper, a looper whose movement is inward and out- 
ward, and upward and inward again, with a reverse motion, ail in one 
plane. The patent says it must be exactly so. The claim, therefore, 
cannot hâve the libéral construction contended for. 

The case of Willcox & Gibbs Sewing Machine Co. v. Merrow Ma- 
chine Co., 93 Fed. 206, 35 C. C. A. 269, has not been overlooked. 
In that case the defendant's looper was a single-implement one, and 
the court held it to be "double-jawed." It is clear, too, that the move- 
ments of the defendant's looper were ail in one plane. The defend- 
ant's machine was therefore found to be an infringement of claims 
2 and 5 of the patent now in suit. That case was very différent from 
the one now before this court. The spécification of the patent in suit 
déclares that "the niachine has been contrived with référence to run- 
ning it at a very high rate of speed." The record of the case shows 
that in the Merrow Case the complainant contended that a double- 
implement looper was necessarily slower in opération than a .single 
implement looper, and the Circuit Court of Appeals said : 

"The- two-lmplement looper is one wliicli performs the opération of seizlng 
tlie loop of needle thread below tlie clotli, and presenting it in proper posi- 
tion al)ove the cloth, by the aid of two sépara te pièces of mechanism. Thèse 
hâve to be separately operated, and the operatiug mechanism becomes more 
complicated. Not only Is the improvement of the patent nieritorious as tend- 
ing towards simplicity, but complalnant's expert testlfies — and no one con- 
tradicts him — that, the more complicated the mechanism involved, the more 
difflcult it becomes to run at a high speed, while the multiplication of rela- 
tively moving Implements, vvhich co-operate in their action upon one thread, 
increases liability to slcip stitches. Certainly the device of the patent in suit 
is simpler, dispensing with one independently operated part. It is suscepti- 
ble of high speed (apparently by reason of its greater simplicity), while the 
earlier tvvo-implement machines were slow, and apparently were not suscei>- 
tible of being made faster." 

What the patent in suit did was to disclose an invention by which 
a high rate of speed could be had with a single-implement looper. 
What the défendants in the présent case hâve donc is to make a ma- 
chine which can be operated at a high rate of speed with a two-im- 
plement looper. The défendants hâve donc what the Circuit Court 
of Appeals in the Merrow Case said, in the light of the facts pre- 
sented to them, it was apparently impossible to do. 

I think the complainant has failed to show infringement, and that 
the bill of complaint should be dismissed, with costs. 
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UNION SPECIAL MACH. CO. v. MAIMIN. 

(Circuit Court, E. D. Pennsylvanla. May 12, 1908.) 

No. 26, October Sessions, 1904. 

1. Patents— CoNTRiBTJTOBY Infeinqek— Kbpaib of Infeinging Devicb. 

A repairer wlio supplies an essential part of the patented conibinatlon 
for an infringing mactiine thereby becomes a contributory Infringer. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Patents, §§ 400- 
402. 

For other définitions, see Words and Phrases, vol. 2, p. 1540.] 

2. Same. 

The Infringement of a patent Inltially by one person gives no sanction 
to another to repeat or continue. No doubt within certain bounds a pat- 
ented article may be repalred vrithout making the repairer an infringer; 
but not where It is done for one wlio is. It Is only where the devlce in 
patented form has corne lawfully into the hands of the person for or by 
whom it Is repalred that this Is the case. In other vrords, if one wlthout 
rlght constructs or disposes of an Infringing machine, it affords no protec- 
tion to another to hâve merely repalred It ; the repairer, by supplying an 
essential part of the patented combinatlon, contributlng by so much to the 
perpétuation of the infringement. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 38, Patents, §§ 390- 
403. 

3. Same— Secondhand Sewinq Machines. 

Complalnant was the owner of a patent for a thread-controlling devlce 
for sewlng machines, and manufactured and sold machines both vvith and 
wlthout such devlce. Certain machines sold by it wlthout the device 
were bought at secondhand by défendant, equipped by hlm wlth the de- 
vice, and resold an addltlonal eyelet necessary for such eguipment hav- 
Ing been purehased from an agent of complalnant. Similar eyelets were 
of common use on sewlng machines for a différent purpose, and the use 
for whlch those bought by défendant were intended was not stated. 
Whether such machines had previously been equipped wlth the patented 
devlce by another than défendant did not clearly appear. Held, that 
whether they had or had not been so equipped was Immaterlal, and that 
In elther case défendant was an Infringer, as no llcense to make or use 
the patented devlce could be Implled from the sale of the part by com- 
plalnant under the clrcumstances. 

4. Same— -Invention— THBEAD-C0NTR01.1.1NG Device fob Sewino Machines. 

The Woodward patent No. 493,461, for a thread-controlling devlce for 
sewlng machines, the purpose of whlch is to prevent the breaking of the 
thread when sewing material of uneven thlckness, and at the same time 
secure a unlform tension of the thread when the stitch Is completed, was 
not antlclpated, and discloses patentable invention. 

In Equity. Suit for infringement of letters patent No. 493,461 
for a thread-controlling device for sewing machines, granted to Rus- 
sell G. Woodward, assignor, March 14, 1893. On final hearing. 

Joseph C. Fraley and C. L. Sturtevant, for complainants. 
Hector T. Fenton, for défendant. 

ARCHBALD, District Judge.^ The patent which the défendant 
is charged with infringing is for a thread-controlling device for sew- 
ing machines, designed to better regulate the feeding of the thread, 

iSpecially assigned. 
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and particularly to prevent its breaking when an extra thickness o£ 
material is encountered by reason of seams or otherwise. "Hereto- 
fore," says the inventer, "in the use of such devices, in machines em- 
ploying a looper in connection with the needles, when sewing more 
than a certain predetermined thickness of leather or other material 
the strain upon the thread, as the looper backs out over the point, be- 
comes too great, and the stitch either becomes too tight, or the thread 
breaks. Furthermore, with devices such as heretofore used, the thread 
may hâve too much slack at a certain portion of the movement of the 
machine, and not enough at another." To obviate thèse difficulties, 
instead of a single thread eyelet on the needle arm, which by expéri- 
ence has been found particularly open to objection, two such eyelets 
are employed, one located at the point of the arm which rises highest 
in the upward movement of it, and the other at a point in front or 
advance of this, towards the needle bar, both being in between a sta- 
tionary eyelet. on the frame, which receives the thread as it comes 
from the tension device, and the customary eyelet on the top of the 
needle bar. The opération is this: In rising to the highest position 
above the frame, the rear of the two eyelets produces an angle or 
crook in the thread between the eyelet on the frame and the forward 
eyelet on the needle arm, and thus pulls off an extra quantity of thread, 
thereby giving a sufficient length to let the looper back out of the 
loop in the descending movement of the needle, the slack which would 
otherwise be left undisposed of being taken up in turn by the for- 
ward eyelet after the point of the looper is freed from the loop, the 
loop at the same time being drawn up against the material so as to 
make a tight stitch, ail this being accomplished without any break- 
ing strain. Or, in other words, if I may venture a somewhat free 
description, the extra thread is first puUed off by an angle or crook 
formed by the rear eyelet in the upward movement of the needle arm, 
which by an ingenious adjustment is taken up by the forward eyelet 
in the downward movement, the crook or slack being transferred from 
the one to the other, the thread from the eyelet on the frame, through 
the rear eyelet on the needle arm, to the forward eyelet at its lowest 
position, in the end forming a straight line. This arrangement is 
especially useful in double or twin needle machines for which the com- 
plainants formerly held a patent which has now expired. 

The défendant is a dealer in secondhand machines which he buys 
in the market, and, after making any needed repairs, sells again. He 
so bought and disposed of the two machines as to which infririge- 
ment is charged, supplying and putting on them the rear eyelet which 
was lacking in each, which he purchased for 10 cents from the com- 
plainants' Philadelphia agent. Eyelets of this gênerai character are 
found on almost every style of machine, and, except as it was un- 
derstood that they were to be used to repair one of the complainants' 
machines, nothing was said by the défendant at the time of purchas- 
ing those in question to indicate the use to which they were to be 
put. It is contended by the complainants that, in equipping thèse 
machines in the way he did, the défendant was guilty of infringe- 
ineat; the machines being thereby efïectively supplied with the thread- 
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controlling device of the patent which they otherwise lacked. To 
this two answers are made: (1) While the défendant put on the sec- 
ond eyelet by which this was brought about, he did not do it initial- 
ly, but. simply by vvay of repair ; and (2) t^iat, even if he did, the 
complainants themselves, by their agent, supphed the means for do- 
ing sq, thus impHedly licensing it. The records kept by the complain- 
ants show that, when the macliines in question left the company's 
hands, they were single-needle macliines, on which a needie control- 
1er is not put because there is no particular necessity for it. Some 
one since that time has therefore changed them to two-needie ma- 
chineSj and put on thread controllers to match. And whether this 
in the first instance was done by the défendant or some one else is 
not material ; the infringement of a patent initially by one person giv- 
ing no sanction to another to repeat or continue it. No doubt, with- 
in certain bounds, a patented article may be repaired without mak- 
ing the repairçr an infringer (Morrin v. Robert White Engineering 
Works [C. C] 138 Fed. 68), but not where it is done for one who 
is. It is only where the device in patented form has conie lawfully 
into the hands of the person for or by whom it is repaired that this 
is the case. In other words, if one without right constructs or dis- 
poses of an infringing machine, it ^fïords no protection to another 
to hâve merely repaired it ; the repairer, by supplying an essential 
part of the patented combination, contributing by so rtiuch to the 
perpétuation of the infringement. The évidence hère is that the de- 
fendant merely put on the rear eyelet of the thread controller; the 
screw hole in the needie arm where it is attached having already 
been drilled for it when he got the machine. Thèse holes in the opin- 
ion of Mr. Straub, who has charge of the defendant's shop, were drill- 
ed in each case before the arms were japanned and tapped out after- 
wards to clean them out; the intimation being that this was there- 
fore done when the machines were originally built. But this is a 
mère opinion from an examination of the hole. and the reasons given 
for it are not strong. It is not at ail likely that the holes would be 
drilled through the gilt lettering as they are, if this was the case; 
this lettering being necessarily put on after the japan. It is not to be 
accepted, moreover, in the face of the positive évidence, already al- 
luded to, that the machines were not in this condition when they left 
the complainant's hands. The eyelets were therefore put on by some 
one without right, and as so equipped the machines were inf ringe- 
ments, of which the défendant in repairing them took the risk. It 
is said, however, that the évidence as to the original condition of the 
machines from the books of the company was not compétent, but to 
this I cannot agrée ; also, that it should hâve been introduced in 
chief, and was not admissible in rebuttal, but that merely goes to 
the order of proof, which it is at the discrétion of the court to allow. 
It is further urged that the complainants, by supplying the eye- 
lets put on by the défendant, impliedly sanctioned their use. This 
would be true if there was but one purpose for which they could 
be employed. But eyelets of this character are common on sewing 
machines, and the complainarits in supplying them to buyers, unless , 
there is something at the time to ihdicate to what use they are to be 
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put, do not commit themselves to ànything in particular thereby. 
in their catalogue two such eyelets are shown, somewhat alike in 
appearance, but having certain différences, as it is claimed, the one 
being designated as a needle lever thread-eyelet, and the other as a 
thread-eyelet for the thread controUer. The latter is the one which 
forms a part of the patented device, while the former, according to 
the évidence, was the one called for and sold, which entirely relieves 
the complainants from any implication of a license. But, even if this 
were not so, and simply an eyelet for an unspecifîed purpose was 
called for, being capable of an innocent as well as an infringing use, 
no authority to employ it in a way that would infringe is to be made 
out from parting with it as they did. Roosevelt v. Western Electric 
Co. (C. C.) 20 Fed. 72i; United Nickel Co. v. California Electri- 
cal Works (C. C.) 25 Fed. 475 ; American Graphophone Co. v. Amet 
(C. C.) 74 Fed. 789; National Phonograph Co. v. Fletcher (C. C.) 
117 Fed. 149; National Cash Register Co. v. Grobet, 153 Fed. 905, 
82 C. C. A. 651. 

It is contended, however, that the patent is invalid, the device hav- 
ing no utility, and involving nothing either novel or inventive. T"here 
is no occasion to stop long over the question of utihty. Notwith- 
standing the déniai of the defendant's witnesses, not only does it ap-. 
parently perform the vv'ork claimed for it, but, if that is not so, it is 
difficult to see why the défendant bas been at such pains to copy it. 
The question whether there is ànything inventive is not so easily 
disposed of. The Muther (1886) patent, mentioned in the spécifica- 
tions, which is the closest référence, shows a stationary eyelet on the 
frame, and another on the needle arm at the same place as the for- 
ward eyelet of the patent, the présent invention differing from it 
simply in the insertion of another on the needle arm between the two. 
It must be confessed that this seems a small thing on which to claim 
a patent, but I am not prepared to say that it is not sufficient. The 
simplicity of the device is not necessarily against it, particularly when 
it is contrasted with the cumbersome and complicated arrangements 
found in others which are dispensed with. It is the function to be 
performed and the end to be attained that hav« to be looked to. The 
feed and control of the thread is an important matter in the running 
of a sewing machine, and the ingenuity of difïerent inventors has 
been directed to it and variously exercised. Nor is the invention 
hère to be characterized as merely putting on another eyelet, but 
consists in attaching it at such a place that it shall operate to a cer- 
tain end, in a certain way. Not only by producing a crook or bend 
in the thread between the tension device and the needle arm does the 
relative arrangement of the several eyelets pull off just so much more 
thread, thus supplying a needed slack in case of encountering an 
extra thickness of material such as the ridge of a seam; but this 
slackness is, in turn, taken up by the action of the forward eyelet as 
the needle arm descends, keeping the thread taut and securing a tight 
stitch. And ail this is so timed as to co-operate with the action of 
the looper or under-thread carrier, as it is shot back and forth, in- 
to and out of the looper, at incredible speed, below the bedplate. 
That the ingenuity, which has accomplished this, by the simple de- 
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vice employed, is beyond the ordinary mechanic to provide, is clear- 
ly shown by the contrary views expressed with regard to it by the 
two skilled workmen called by the défendant, one of whom is in charge 
of the defendant's shop and the other has served as a sewing ma- 
chine adjuster for a number of years; the one declaring that no use- 
ful purpose is served by the rear eyelet on the needle arm, for the 
reason that no more thread is taken off when it is used than when it 
is not, and the other coinciding in this condemning view, because 
in his opinion too much thread is taken ofif, causing it to break. With 
the problem ail worked out before their eyes, they thus are not able 
either to appreciate the advantage of the contnvance or to agrée 
upon how it works, most effectively disposing of the contention that 
it was within the range of the ordinary workman, familiar with the 
art, to see the necessity for it and supply the means. No doubt noth- 
ing broadly new is to be expected with regard to sewing machines. 
But it does not follow that the whole inventive field has been exhaust- 
ed as to the différent parts and appliances which make for greater 
effîciency, of which the présent device is one. Unquestionably, also. 
the invention is not large, but, as aiready stated, it has so commended 
itself to the public that the défendant feels called upon to see that 
his machines are equipped with it, and, if so, it may well be accepted 
as having contributed something both new and usefui to the art. 

Let a decree be drawn in favor of the complainants in the usual 
form, with costs. 



POOLH BROS. y. MARgHAL]>JACKgON CO. 

(Circuit Court, N. D.. Illinois, E. D. April 22, 3908.) 

, ' No. 27,780. 

Patents— Inphingbmbnt— Mémorandum Calendar. 

The Wllson patent, No. 585,944, for a mémorandum calendar, narrowly 
construed as required by tbe prior art, held not infringed. 

In Equity. On final hearing. 

Ofïîeld, Towle & Linthicum and Albert H. Graves, for complainant. 
Louis K. Gillson, for défendant. 

KOHLSAAT, Circuit Judge. The bill herein was filed to restrain 
infringement of patent No. 585,944, granted to J. R. Wilson, July 6, 
1897, for improvements in mémorandum calendars, known as handy 
calendars. The claims of the patent read as f ollows, viz. : 

"1. A holder for desli-calendars, comprising a base for resting on the 
desk, and two seats for the calendar-leaves, one seat being upon the base 
and upwardl.y facing, and the other being carried by and elevated above 
the base and rearwardly facing, and means for guiding the leaves when 
moved between their two seats. 

- "2. A holder for pad-calendars comprising a base, parallel flling-wires 
rising above sald base, downwardly and forwardly extending projections at 
the upper end of said flling-wires and a traverse back support at the forward 
end of said projections. 

"3. A holder for pad-calendars, comprising a base, a leaf-file rising above 
the base and projecting forward for the upjwr end of its initial portion. 
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and a transverse leaf-supporting back rising from the forward-projeeting 
portion. 

"4. The combinatlon with the perforated leaves, of a holder comprislng 
a base, flling-wlres rising from said base, said flling-wires being formed of 
a single pièce extending upwardly through the perforations in the leaves, 
thence forwardly, and thenee upwardly again to a juncture, to form an 
elevated leaf-support above the base. 

"5. A holder for pad-calendars comprising a base and two seats for the 
calendar-leaves, one seat being upon the base and upwardly facing, and 
the other seat being elevated above the base and rearwardly facing, means 
for guiding tlie leaves wlien moved between their two seats and means for 
retaining the leaves upon their upper seat." 

The application was filed March 15, 1899, and contained eight daims. 
Of thèse ail except daim 7 were rejected by the examiner. This daim 
was renumbered 2, as the patent now stands. Afterwards, patentée 
canceled ail daims except 7 and 8, and attempted to save 8 by amend- 
ing it. He also added a new daim 1. Afterwards, this new claim and 
amended claim 8 were canceled without further action thereon by 
the examiner, and four new daims were presented. After certain 
corrections suggested by the examiner to daims 1 and 5 were made by 
the applicant, the five présent daims were allowed. The spécifica- 
tions do not appear to hâve been amended, except by addition a 
clause to the efifect that the opération of the leaves might be reversed, 
i. e., by moving them from the elevated seat to the base seat. Ail that 
part of the spécification which refers to date pads, as a part of the 
invention, is eliminated by the cancellation. 

It appears from the record that défendant and its predecessor, the 
George E. Marshall Co., were formerly extensive customers of com- 
plainant, handling several thousand handy calendars per year for sev- 
eral years; that in 1895 défendant closed dealing with complainant 
and proceeded to supply its customers with the alleged infringing de- 
vice. As suggested by complainant, if there is any actionable infringe- 
ment, défendant is in no position to claim that it acted innocently. 
There is little to be drawn from the action of the patentée in the Pat- 
ent Office. The daims are undoubtedly good for what they express, 
so far as that office is concerned. They must, however, be read and 
construed with référence to what was canceled, and may not be broad- 
ened to cover what was rejected. Defendant's contention, that by 
withdrawing the claim of amendment A the substance of that claim 
was abandoned, cannot be sustained as to so much thereof as was 
afterwards embodied in the claim as allowed. Hubbell v. United 
States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95 ; Computing Scale 
Co. v. Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 
645 ; Syracuse R. T. Co. v. Haywood Bros. & Wakefidd Co. (C. C.) 
152 Fed. 454. 

The main features claimed for the patent in suit, over the prior art, 
are: (1) The short base, thereby economizing room; and (2) the ele- 
vated base for carrying and exhibiting the date-leaf. As will be noted, 
the transfer wires consist of one pièce in Figs. 1 and 2, nOt includ- 
ing the clamping nuts. In Fig. 3 a separate back pièce for supporting 
the sheets on the upper seat is employed. Claims 2 and 3 do not in 
terms call for a leaf or elevated seat, rising above the base at an angle 
161 F.— 48 
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thereto. Claims 1, 4, and 5, call for a leaf-seat elevated above the base 
in a plane différent from that of the base. The prior art in évidence 
seems rather liraited. This condition may arise from what would seem 
to be a fact, i. e., that the art is snch a simple one and capable of be- 
ing supplied in so many simple and readily conceivable ways that 
possible patentable novelty would, not suggest itself. The Smith pat- 
ent, No. 417,106, granted December 10, 1889, for a holder for cal- 
endars and memoranda combined, is perhaps the most important 
as an article of commerce of the prier art. It differs from the patent 
in suit, in that: (1) Its base length is double that of one of the cal- 
endar bases; and (2) it slants from the middle in both directions, 
so that the leaf turned over is not easily readable by oné located so 
as to read it before it is turned. The rear leaf is depressed, instead of 
elevated. It resembles the device in suit, in that: (1) It adapts itself 
to the use of two leaves at once, and also stores up the turned leaf ; 
and (2) it transfers the leaves to its rear seat by wires arranged as in 
the patent in suit. It resembles the alleged infringirig device, in that 
its beds are made in one intégral pièce. When turned bottom up, it 
is practically the same as the defendant's calendar, lacking, of course, 
the necessary attachments. If its rear or down slanting face vvere lift- 
ed to stand at an angle to its front bed or base, it vi^ould be complain- 
ant's device. 

Défendant has introduced in évidence the patent granted to Brown, 
August 24, 1897, and numbered 588,631 for a holder for calendars 
and similar articles. Some question has arisen regarding the prior- 
ity of this patent over that in suit. The application was filed Novem- 
ber 30, 1896. That in suit was filed March 15, 1897, and granted 
July 6, 1897. It thus appears that they were pending at the same time 
in the Patent Office. No interférence was declared. Défendant tra- 
ces its invention back to July, 1896, and shows that the device was on 
the market prior to the filing of the application. This is not denied 
and must resuit in placing the Brown device in the prior art. This 
patent seems to anticipate every material feature of the patent in suit 
except: (1) The élévation of the elevated leaf-seat at an angle to the 
base-seat, and (2) the short base. In Brown's patent, the case or pad 
seat rises at one angle from the table to its further end. The leaves 
of the pad are carried over from the front to the back of the holder 
on wire transfers just as in the Wilson patent, and deposited upon the 
upper half of the gradually ascending plane or floor of the holder 
aforesaid, where they are plainly readable. The holder is stamped 
out of sheet métal, and in the same way a tongue is eut in the floor 
which can be drawn out at an angle and constituted the leg by means 
of which the upper end of the holder is elevated. This is placed near 
the end of the holder, and, consequently, requires the latter to be as 
long as the two leaves of the pad. 

There are in évidence a number of other patents of the prior art, 
as, for instance, patent No. 376,643, granted to Switzler, May 1, 1883, 
for a calendar. Hère the calendar and pad are arranged in an up- 
right position for hanging on a wall or desk. The leaves are carried 
from an upper to a lower position upon transfer wires, or vice versa. 
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In this way both sides of each leaf are in full sight. It is not so con- 
venient as Wilson's device, in that memoranda must be written upoii 
the sheet while it is in a perpendicular position. Defendant's device 
differs from the patent in suit, in that ; (1) Its two seats are cast 
in one pièce ; (2) the rear or elevated seat is intégral with, and there- 
fore not carried by, the base; (3) it is not elevated above the base in 
the sensé that it is separate therefrom, as suggested by the latiguage 
of complainant's claims and by the dravvings, spécifications, and niodels 
of the patent; and (4) there would seem to be nothing in the wire-seat 
arrangement of the patent in suit to suggest the solid continuons bed 
of defendant's calendar. 

Considering the prior art and the doubtful novelty of complainant's 
improvements thereon, it seems plain that a construction of the patent 
in suit so as to hold defendant's device to be an infringement would 
invalidate it. 

It is therefore held that infringement is not shown, and the bill 
is -dismissed for want of equity. 



In re WARD. 

(District Court, D. New Jersey. Ai)ril 10, 1908.) 

1. Bankruptcy— Involunïaby Peoceedikgs— Défense of Insakity. 

It is a défense to a pétition in involuntary banlîruptcy, vvliicli allèges 
as an act of banliruptcy tbat défendant conveyed property witli intent 
to hinder, delay, and defraud his creditors, that the alleged banlîrupt was 
insane at the time of such conveyanee and incapable of forining such in- 
tent. 

2. Same— Effect of Adjudication of Insanitt After Pétition Filed. 

A court of banliruptcy is not deprived of jurisdiction in an involuntary 
proeeéding by an adjudication by a state court, in proceedings instituted 
after the flling of tbe pétition, that the alle.a;ed bankrupt is insane, and 
has been insane since a time prior to the alleged act of bankruptcy set 
out in the pétition, nor Is such adjudication conclusive oti tlie bank- 
ruptcy court ; but the issue of Insanity may l)e tried under the défense 
that the défendant did not commit the allegol act of bankruptcy. 

3. Same— ExAMiNATiON of Défendant Befobe Trial. 

The proceedings on the trial to a jury of the issues joined ou a pétition 
in involuntary bankruptcy are the same in form as in the trial of an 
action at law, and the court is without aulhority to require the alleged 
bankrupt to submit himself to an examination as to his sauity before 
trial. 

In Bankruptcy. On motion to strike out part of ansvver and for an 
order for examination of the alleged bankrupt, before trial. 

Edward A. Day, Robert R. Howard, and Arthur K. Kuhn, for the 
motion. 

Vredenburgh, Wall & Carey, opposed. 

LANNING, District Judge. Three creditors of William R. Ward 
bave filed their pétition to hâve him adjudged an involuntary bankrupt. 
The only act of bankruptcy charged is that: 

"William Ji. Ward is insolvent, and that within four months preceding the 
date of this pétition the sald William R. Ward commltted an act of bahk- 
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i-uptcy, In that he did heretofore, while insolvent, and on the 27th day of 
November, 1907, and the 5th day of December, 1907, convey to one Benjamin 
Treacy, of the city of Jersey City, county of Hudson, and state of New Jersey, 
11 distinct anû separate parcels of land, with the buildings tbei-eon, situated 
in the citles of Newarlc and East Orange, county of Esses, and state of 
New Jersey, Includlng the pince of résidence of sald William R. Ward, with 
intent to hinder, delay, and defraud the creditors of sald WUUam R. Ward, 
includlng your petitioners." . 

An answer was promptly filed by Ward's guardian ad litem, appoint- 
ed on ex parte proofs of his insanity, setting up, as défenses : (1) That 
Ward, at the time of committing the alleged act of bankruptcy men- 
tioned in the pétition, was so unsound of mind as to be wholly in- 
capable of managing his affairs or of committing the act of bankruptcy 
charged; (2) that he did not commit the act of bankruptcy charged; 
and (3) that he is not insolvent. Later, another answer was filed, under 
an order of leave granted by the court, by Anna Day Ward and Henry 
L. Poinier, as guardians of the person and estate of Ward, setting up 
that on December 38, 1907, which was 10 days after the pétition in 
bankruptcy was filed, proceedings under a writ de lunatico inquirendo 
were instituted against Ward in the Court of Chancery of New Jersey, 
which resulted in a decree of that court, dated March 2, 1908, confirm- 
ing the proceedings and the finding of the jury "that the said William 
R. Ward of East Orange, N. J., was, at the time of taking that inquisi- 
tion a lunatic of unsound mind and did not enjoy lucid intervais, so 
that he was not sufficient or capable of the government of himself, his 
lands, tenements, goods, and chattels, and that he had been in the same 
state of lunacy and unsoundness of mind from at least the Ist day of 
May, 1904," and that on March 28, 1908, the orphans' court of Essex 
county duly appointed Anna Day Ward and Henry L,. Poinier as 
guardians of Ward's person and estate. In this answer there are also 
set up the same défenses made by the answer of the guardian ad litem. 
In each of the answers there is a demand that the issues be tried by a 

jury- 

The motions are to strike out the défense of insanity, to limit the is- 
sues to be tried by the jury to the second and third défenses, and, if 
thèse motions be denied, for an order for the examination of Ward by 
the petitioning creditors and their experts before trial. The first of 
thèse motions is based on the theory that the insanity of an alleged 
bankrupt is not a good défense, where no adjudication of lunacy bas 
been made prior to the filing of the pétition in bankruptcy. 

The fédéral Constitution confers upon Congress the power to estab- 
lish "uniform laws on the subject of bankruptcies, throughout the 
United States." The extent to which Congress has exercised that 
power détermines the scope of the power of the fédéral courts in bank- 
ruptcy cases. Section 8 of the bankruptcv act (Act July 1, 1898, c. 
541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3425]) is as follows: 

"The death or insanity of a bankrupt shall not abate the proceedings, but 
the same shall be conducted and concluded In the same manner, so far as 
possible, as though he had not died or become insane; provided that In case 
of death the widow and chlldren shall be entltled to ail rlghts of dower and 
allowance fixed by the laws of the state of the banlirupt's résidence." 
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This section clearly provides that, if the jurisdiction of the bankrupt- 
cy court in a given case has once rightfully attached, it cannot be de- 
feated by the subséquent death of the alleged bankrupt, or if he subse- 
quently become insane. Whether jurisdiction exists to administer the 
estate of an insolvent debtor in bankruptcy, where the alleged bankrupt 
has been adjudged, after the pétition in bankruptcy has been filed, to 
hâve been, from a time antedating the alleged act of bankruptcy, a 
lunatic wholly incapable of managing himself or his estate, must be 
determined by comparing other provisions of the bankruptcy act with 
section 8. The creditors in the présent case contend that jurisdiction 
attaches in the présent case because section 4b (30 Stat. 547) déclares 
that "any natural person, except a wage-earner, or a person engaged 
chiefly in farming or the tillage of the soil," may be adjudged an in- 
voluntary bankrupt. But no natural person can be so adjudged, in an 
involuntary proceeding, unless he committed one of the acts of bank- 
ruptcy described in section 3a (30 Stat. 546) v^fithin four months next 
before the filing of the pétition in bankruptcy. The first subdivision 
of that section déclares that any person shall be held to hâve commit- 
ted an act of bankruptcy if he has "conveyed, transferred, concealed, 
or removed, or permitted to be concealed or removed, any part of his 
property, with intent to hinder, delay or defraud his creditors, or any 
of them." That is the act of bankruptcy charged against Ward. But 
if he has been a lunatic and so unsound of mind as to hâve been wholly 
incapable of managing himself or his estate ever since May 1, 1904, 
he could not hâve conveyed his lands in November and December, 1907, 
"with intent to hinder, delay and defraud his creditors." "An intent 
to hinder or delay creditors," says Judge Bradford, in the Wilmington 
Hosiery Company's Case (D. C.) 120 Fed. 185, "involves a purpose 
wrongfully and unjustifiably to prevent, obstruct, embarrass, or post- 
pone them (creditors) in the collection or enforcement of their claims." 
Without undertaking to détermine the exact boundaries of the juris- 
diction of our bankruptcy courts in cases against lunatic bankrupts, it 
is sufficient to say that, in the présent case, the défense of insanity can- 
not be stricken out of the answer. 

But is the adjudication in the Court of Chancery of New Jersey 
conclusive on this court in this proceeding ? It would not be so in an 
action at law against the alleged bankrupt. In such a case, "when 
an inquisition is admitted in évidence, the party against whom it is 
used may introduce proof that the alleged lunatic was of Sound mind 
at any period of the time covered by the inquisition." Den v. Clark, 
10 N. J. Law, 317, 18 Am. Dec. 417. The same rule applies in equity. 
Hunt v. Hunt, 13 N. J. Eq. 161 ; Yauger v. Skinner, 14 N. J. Eq. 
389 ; Hill's Ex'rs v. Day, 34 N. J. Eq. 150 ; 16 Am. & Eng. Ency. 
Law, 606._ I think it is equally applicable to a bankruptcy case where 
the adjudication of lunacy is made upon proceedings instituted after 
the pétition in bankruptcy has been filed. The Funk Case (D. C.) 101 
Fed. 244, is distinguishable from this because there the adjudication 
of lunacy was made, and the property of the lunatic put into posses- 
sion of his guardian, before the pétition in bankruptcy was filed. In 
the Kehler Case (D. C.) 153 Fed. 235, where a pétition in involuntary 
proceedings was filed before the alleged bankrupt had been adjudged 
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a lunatic, Judge Hazel denied the motion to dismiss the pétition be- 
cause the jurisdiction of the bankruptcy court attached before the al- 
leged bankrupt was adjudged insane, and because of the presumption 
of the alleged bankrupt's sanity at the time the acts of bankruptcy 
were committed. It is not necessary to décide, in the présent case, 
what may be the eiïect of an adjudication of kmacy and the appoint- 
ment of a guardian or committee for the lunatic vmder a writ de lu- 
natico inquirendo before a pétition in bankruptcy is fîled against the 
lunatic. It may be that in such a case the bankruptcy court acquires 
no jurisdiction; but, where a person is adjudged a lunatic under pro- 
ceedings instituted after a pétition in bankruptcy has been fîled against 
him, the jurisdiction of the bankruptcy court to try the issues involved 
in the' bankruptcy proceeding seems to me clear: In suCh a case, its ju- 
risdiction attaches upon the filing'of the pétition in bankruptcy. If the 
alleged bankrupt was, at the time of committing thè alleged act of 
bankruptcy charged in the pétition fîled against him, so insane that he 
did not understand the rtature of the act, its commission should be 
denied on the ground that, bêing insane; he could not commit it. On 
the trial of such an issue, the adjudication of lunacy may, perhaps, 
be offered as prima' f'acie évidence of insanity, provided it shows luna- 
cy at thé time of the cbnimission of the alleged act of bankruptcy. 

It will be observed, from what has been said, that, in such a case as 
the présent one, the défense that the alleged bankrupt did not commit 
the act;,of bankruptcy charged against him involves the question of 
his insaiiity. As already stated, the only act of bankruptcy charged 
hère, is that the alleged bankrupt conveyed certain of his lands with 
intent to hinder, delay, or defraud his creditors. Evil intent is an 
essential élément of the act charged. Section 19 (30 Stat. 5.51) of the 
bankruptcy act gives tp an alleged bankrupt the right to a trial by 
jury of the question .of his insolvency and of the question concern- 
ing his commission of an act of bankruptcy, provided a written applica- 
tion for such trial be made. Such application has been made. The 
question of the alleged bankrupt's insanity will therefore be submitted 
to the jury as an essential part of the défense that he did not commit 
the act of bankruptcy charged. 

Although it is alleged in the pétition that Ward was insolvent at 
the time of executing the deeds of conveyance, that allégation is im- 
material, and will not be involved in the issues to be tried. There is 
also an allégation that he was insolvent at the time of the filing of the 
pétition. That is a proper, if not a necessary, allégation, since sec- 
tion 3c of the bankruptcy act makes the défense of solvency at the time 
of filing the pétition, in a case like the présent one, a good défense. 
West Company v. Lea; 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098; 
Ellibtt v. Toeppner, 187' U. S. 330, 23 Sup. Ct. 133, 47 L. Ed. 200. 

ïhe issues to be tried by the jury a;re therefore: (1) Whether the 
alleged bankrupt was insolvent at the time of the fîling of the pétition 
in bankruptcy, and (2) whethér the particular act of bankruptcy charg- 
ed was committed by him. The latter issue will necessarily involve 
the question of his insanity. 
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One more point remains to be considered, and tliat is wliether tîie 
petitioning creditors may liave an order permitting them and tlieir 
experts to examine the alleged bankrupt before trial. Counsel for tiie 
alleged bankrupt's guardians object to the allowance of such an order. 
In my judgment it cannot be allowed. In Union Pacific Railway Ce. 
V. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000, 35 h. Ed. 734, Mr. Jus- 
tice Gray said : 

"In the English comiuon-law procédure act of 1854, enlnrging the powers 
which the courts had before, aud authorizing them, on the application of 
either party, to make an order 'for tlie inspection by tlie jury, or by him- 
self, or by his witnesses, of auy real or Personal property, the inspection of 
which may be material to the proper détermination of the question in dis- 
pute,' the omission to mention inspection of the person is significant évidence 
that no such inspection, witliout consent, was allowed by the law of England. 
Even orders for the inspection of documents could not be niade by a court 
of common law, until expressly authorized by statute, except when the docu- 
ment was counted or pleaded on, or miglit be considered as held In trust for 
the moving party. * * * The only power of discovery or Inspection, eon- 
ferred by Congress, is to 'require the parties to produce books or writings in 
their possession or power, which contain évidence pertinent to the issue, in 
cases and under circumstances where they might be compelled to produce the 
same by the ordinary rules of proceeding in ehancery,' and to uonsuit or de- 
fault a party failing to comply with such an order. Rev. St. § 724 (U. S. 
Oomp. St. 1901, p. 583). And the provision of section 914 (U. S. Comp. St. 
1901, p. 684) by which the practice, pleadlngs, and forms and modes of pro- 
ceeding in the courts of each state are to be followed in actions at law in 
the courts of the United States held wlthin the same state, neither restricts 
iior enlarges the power of thèse courts to order the examination of parties eut 
of court." 

That case, it is true, was one in which an action at law was brought 
for the recovery of personal injuries sustained by the plaintiff; but 
its principle is applicable hère. Where there is a state statute, not in 
conflict with any act of Congress authorizing an order for the physi- 
cal examination of a plaintiff before the trial of an action brougHt to 
recover damages for injury to the person — like the New Jersey act 
on that subject — a fédéral court may make the order. Camden & Sub- 
urban Railway Co. v. Stetson, 177 U. S. 172, 20 Sup. Ct. 617, 44 L. 
Ed. 721. But if a state statute provides that the physical examina- 
tion before trial can only "be procured in the same way and as part 
of the examination of the party before trial" — as the New York stat- 
ute does — it is doubtful if it can be enforced in a fédéral court. Hanks 
Dental Ass'n v. Tooth Crown Co., 194 U. S. 303, 310, 24 Sup. Ct. 
700, 48 h. Ed. 989. 

The proceedings on the trial of the présent issue will be the same. 
in form, as in the trial of an action at law. The judgment entered 
on the verdict of the jury can be reviewed only on a writ of error. If 
either party feels aggrieved by the rulings of the court in the course 
of the trial, exceptions must be taken and sealed as the basis on which 
to prosecute a writ of error. Elliott v. Toeppner, 187 U. S. 327, 23 
Sup. Ct. 133, 47 L. Ed. 200. 

It follows that, as there is no statutory authority for an order to 
require an alleged bankrupt to submit himself to an examination be- 
fore trial, the application for such an order must be denied. 
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The motions of the petitioning creditors will ail be denied. They 
may file their repHcation and bring the case to trial in the usual course 
of procédure. 



THE GEOEGE W. ANDEESON. 

(District Court, E. D. Virginia. April 22, 1908.) 

Maritime Liens— Advaîîces to Master of Domestic Vessel— Eight to 
Lien. 

Ttiere is no lien on a domestic vessel for money advanced to the mas- 
ter upon his bare statement that he needed It to pay offi the erew, where 
the lender linew the owners, that they lived in the same state and were 
entirely responslble, and that they had an agent in the same port, but 
made no inquiry of elther owners or agent, and where the money was not 
In fact needed nor used for the benefit of the vessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 20-31, 41-45.] 

In Admiralty. Suit to enforce maritime lien. 

This libel was flled to recover the sum of $200 advanced by the llbelants 
to the master of the George W. Anderson, while in the xwrt of Korfollj, Va., 
in the month of February, 1905; the same being seeured, as claimed by the 
master, to pay the wages of seamen on the schooner. The respondents, the 
owners of the schooner, insist that the advance was a Personal one to the 
master, and that their vessel, under the circumstances of this case, should 
not be held responslble therefor, as there was no necessity for the making 
of such advance, which proper inquiry by the libelants would bave shown 
them. The following is a brief summary of the facts in the case: That the 
captain of the schooner went to libelants' office, and said he had to hâve 
money to pay his crew ofif, as they were going to give him trouble ; that the 
crew had baek pay owlng to them ; that the money was paid to the captain, 
who promised to pay it bacls: as soon as he could, he stating to libelants that 
he hàd advanced considérable money to get his vessel away from New York, 
ànd that Mr. Currie, one of the owners, would not advance auy more; also 
that the captain of the schooner claimed to be part owner of the vessel, and 
that crédit was glven to the vessel ; that libelants made only the "usual in- 
quiry" as to whether the vessel needed mouey— that is, "the captain's word" ; 
that they knew the owners of the schooner had an agent in Norfolk, but 
they did not go to him to make inquiry as to the needs of the vessel ; that 
they knew that Mr. Currie lived in Eichmond, although they did not know 
he was managing owner, but relied on the captain to pay them back, as 
agent of the vessel; that they had been doing business with the captain of 
the schooner for 18 or 20 years, and knew who the owner was ; that they 
made no inquiry as to whether there was any freight mouey due, and that 
it is usual for towboat meu to make advances to vessels that deal with them ; 
that when they towed the vessel hère she was leakiug, and they put her on 
the mud to stop the leak. The respondent proved that if the libelants had 
applied to them for the money, if the vessel needed it, they would hâve got- 
ten it; that they had crédit and the slightest inquiry would hâve revealed 
that it was not proper to advance the captain of the schooner money ; that 
this inquiry could bave been made of the owner in Eichmond, without li- 
belants' going out of their office, by 'phone or telegram ; and that libelants' 
office was next door to the office of the broker or agent of respondent in 
Norfolk. Eespondent also proved that the freight on the cargo of soft coal 
from Perth Amboy to Norfolk, amounting to $217, was eoUected by the cap- 
tain of the schooner; that after receivlng this advance from the libelants 
the captain of the schooner proceeded to New York with the vessel, and af- 
ter her arrivai there the captain telegraphed, in the latter part of March, to 
the owners of the schooner to send and take charge of the vessel and pay 
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■ • - -'^ 
ofC the crew, which was done, by paying about the sum of $400 — the cap- 
tain not having accounted for tbe freight on the coal to Norfolk, nor the 
cargo to New York, and having dlsappeared. 

Hughes & Little, for libelants. 
J. W. Willcox, for respondent. 

WADDILL, District Judge. The law governing- this case is aptly 
stated by the Suprême Court of the United States to be that, in case 
of a Hen asserted against a vessel for advances made the master for 
suppHes or repairs in a foreign port, necessity for crédit must be pre- 
sumed, where it appears that the same were ordered by the master, 
and that they were necessary for the ship when lying in port, unless 
it be shown that the master had funds, or that the owners had suffi- 
■cient crédit, and that the lender knew those facts, or one of them, or- 
that such facts and circumstances were known to the lender as were 
sufficient to put him on inquiry, and to show that if he had used due 
dihgence he would hâve ascertained that the master was not authorized 
to obtain any such rehef on the crédit of the vessel. The L,ulu, 10 
Wall. 193, 19 L. Ed. 906. "The power of the master to raise money 
while abroad for the necessities of his ship is the most dangerous form 
in which his authority can be exercised." Henry's Adm. 137, note 1. 
"The master does not hâve the power of binding the ship to the pay- 
ment of maritime interest, if the owner can be consulted, whether he 
be in the same or a neighboring state, or in another country." 1 Pars, 
on Ship. & Adm. 143. "The master, for the same reason, has no such 
power, if he hâve funds of the owner within his reach, or if he can 
borrow the money on the personal crédit of the owner, or if a con- 
signée be there with funds of the owner, or any agent of the owner." 
1 Pars, on Ship. & Adm. 143, 144. "As to domestic vessels, the gên- 
erai rule as to the master's power to bind domestic vessels under state 
statutes is based on and assimilated to his powers in relation to for- 
eign vessels, although a lesser necessity for crédit exists. If the owner 
is not in the port where the vessel is at the time, his powers are about 
as discussed above in relation to foreign vessels." Hughes on Mari- 
time Uens; 26 Cyc. 776. 

This authority of a master to secure money upon the faith and 
crédit of .his vessel is an important one, full of danger, however, to 
the shipowner, and in the exercise of which, as well on the part of 
the master as those making the advance to him, good faith and dili- 
gence is required. It is easy for a master to perpetrate fraud on his 
owner, and the facts and icircumstances of this case strikingly illus- 
trate the necessity for those doing business with him to show the ut- 
most diligence on their own part, with a view of protecting the rights 
of the owners and others to be thereby afïected. It is true the in- 
ference is that crédit given to a master is on the faith of the vessel; 
but if it can be inferred that the master had funds, or the owner had 
crédit, or that those advancing know of thèse, or knew such facts 
as should hâve put them upon inquiry, then such inference does not 
exist, and the vessel will not be liable for the advance. Hère there 
was the greater reason for the libelants to make full inquiry, the 
Anderson being a domestic vessel, and in a nearby port to that o£ 
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her home, and that of her owners/in the same state. The owners 
resided at the city of Richmond, were well known and entirely respon- 
sible, with a local agent or broker àt Norfolk, ail of which was known 
to the libelants; and the libelants, having made the advance in ques- 
tion without proper inquiry, should not be allowed, some two years 
afterwards, to hold the respondent ship therefor, notwithstanding the 
fact that they notified the owners of the advance some three months 
after making the same, after it was discovered that the captain of 
the schooner had defaulted largely to his owners, not only collecting 
the freight due on the particular trip to Norfolk, when the advance 
was made, which to a considérable extent showed there was no neces- 
sity for this advance, but also a large amount of freight money for a 
return voyage to New York, which would hâve been ample to pay ail 
of the ship's Habilities, if any. 

A decree may therefore be entered dismàssing the libel. 



In re PECIC. 

(District Court, N. D. New York. Mny 2(!, 1008.) 

BANKEtiPTCT — Limitation of Time fob Filing Ci^aims— Exceptions. 

While Bankr. Act July 1, 3898, c. 541, § 57i), 30 Stat. 561 (U. S. Conip. 
St. 1901, p. 3444), provldiiig that, with cortahi exceptions tjierelu, 
named clalms agalnst a banlcrupt estate sluill not be proved subsé- 
quent to one year after the. adjudication, Is not to be strlctly and literally 
constfued in ail cases, yet credltors having provable clalms and notice 
of tlie bankruptcy and an opportunlty to examine the bankrupt. who fa il 
to prove their clainis merely because of a statement in hls gchedules that 
his assets there llsted and described are of no value, are not entltled to 
prove after the expiration of the year when it bas beeii ascertaiued that 
such assets are of value; there belng no claim of actual fraud or willful 
mlsrepresentation by the bankrupt. 

In Bankruptcy. Application by creditors to be allowed to come in 
and prove and file claims after the expiration of one year from the 
adjudication. 

Lee & Brewster (H. M. Mott, of counsel), for petitioners. 
Edgar F. Brown, for bankrupt. 

* 

RAY, District Judge. The petitioners, creditors of Horace D. Peck, 
the above-named bankrupt, having claims properly provable but for sec- 
tion 57n of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 361 
[U. S. Comp. St. 1901, p. 3444]), apply for leave to prove, file, and hâve 
allowed their claims against the estate of the bankrupt more than one 
year after the adjudication, on the ground that by the fraud and con- 
cealment of the bankrupt they were induced not to file and prove their 
claims within the year. 

It is not asserted that there was any active fraud or conduct on the 
part of the bankrupt perpetrated or done for the express purpose of pre- 
venting thèse creditors from properly proving their claims within the 
year, or for the purpose of inducing them not to do so, but that his con- 
duct and statements in making and filing his schedules, etc., were such 
as to mislead and deceive thèse creditors and induce them not to file 
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or prove tlieir daims; that the bankrupt represented in such schedules 
that his interest in the estate of Frank A. Peck, deceased, was worth- 
less, when, in fact, it was of the value of some $4,165.57, and proved 
so to be. I do not understand it is claimed that the bankrupt know- 
ingly and willfully concealed or misrepresented the value of this in- 
terest. In regard to this interest he stated in his schedules as f ollows : 
"ïhe aiuiual income of $0,000 lield in trust by tlie executors ot Fraiik A. 
Peck, deceased, and to continxie (iuriug the natural life of pctitioucr ; also 
an undivided one-fourtli interest in tlie, residunui estate of the sairt Frank A. 
Peck to be pald to said bankrupt wlien he arrives at the âge of 25 years." 

The pétition in voluntary bankruptcy was filed November 10, 1903, 
and the adjudication made November 30, 1903, and the matter was 
thereupon referred to Chas. L. Stone, one of the référées in bankrupt- 
cy. The first meeting of creditors was called and held on the olst 
day of October, 1904, nearly a year after the filing of the pétition and 
adjudication, at which meeting one Geo. W. Gray was appointed trus- 
tée. Claims aggregating about $1,219.85 were duly filed within the 
year. The trustée filed his inventorv April 8, 1907, showing assets 
of the estimated value of $5,873.93, aiid April 9, 1908, the trustée filed 
his account showing assets on hand $4,296.48. At about the time of 
the first meeting of creditors the attorney for the' bankrupt filed his 
afiSdavit, stating, in substance, that the bankrupt had been unable to 
pay his attorney and incidental expenses, and hence the delay in the 
first meeting. This bankrupt arrived at the âge of 25 years on the 
38th day of January, 190G. October 5, 1905, the bankrupt executed 
and delivered to the trustée a written assignment of his interest in the 
estate of said Frank A. Peck. 'March 1, 1905, the bankrupt filed his 
application for a discharge, 'and he was discharged October 15, 1905. 
The petitioners hère seem to hâve relied on the statement in the 
schedules that this interest in the Peck estate was of no value. It was 
open to ail creditors at the first meeting to examine the bankrupt, and 
to hâve called and examined the executors, etc., of the Peck estate. 
Without availing themselves of thèse remédies, the petitioners hère 
relied on the schedules, did not go to the trouble and slight expense 
of proving their claims, but now corne in and assert that as the state- 
ment of no value in the interest of the bankrupt in the Peck estate has 
been shown untrue in fact, and without showing a fraudulent intent 
or purpose on the part of the bankrupt, they were mi sied, and that 
there was sufficicnt fraud in equity to justify this court in holding that 
there was a fraudulent concealment which misled the petitioners, and 
that in the exercise of its équitable powers it should permit the fiUng 
and proof of thèse claims. 

This court has heretofore directed the payment of ail proved and al- 
lowed claims and ail expenses. commissions, etc. This has been donc, 
and a balance of assets in cash to the amount of $1,820.78 is now in 
the hands of the trustée available to the payment of the claims of 
thèse petitioners if proved and allowed. It may seem unjust and in- 
eqidtable to impose a short statute of limitations on the creditors of a 
bankrupt, who, having notice of the proceedings, fail to prove their 
claims within the year after adjudication. The section referred .to, sec- 
tion 57n of the act, reads as follows: 
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"(n) Olaims shall not be proved again^ a bankrupt estate subséquent to 
one year aftér the adjudication; or If tliey are liquidated by lltigation and 
tlie final judginent tlierein is rendered wlthln thirty days before or after tbe 
expiration of sucli time, tben witbiu sixty days after the rendition of sucli 
judginent: Provlded, that the right of infants and insane persons wlthout 
guardians, without notice of tlie proceedings, may continue six months longer." 

The purpose of the law is to give to each and every créditer one 
year after adjudication in which to prove and file his claim. It is op- 
tional with him to do so or not. In case he does, he may fully ex- 
amine the bankrupt and other persons so as to ascertain the truth of 
the pétition and schedules and the value of the estate. Section 7, subd. 
9, and section 21a. If the bankrupt files his pétition for a discharge in 
due time, and has fully complied with the law, he may be discharged 
from ail provable debts. In this case that has been done. No créd- 
iter opposed. Can thèse claims of thèse creditors who did not prove 
their claims be now revived against this bankrupt already discharged 
therefrom, so as to share in or hold the balance of the estate in bank- 
ruptcy ? 

It is contended that there is no power in this court to allow this to 
be done. But, suppose the bankrupt by active fraud or personal force 
should prevent a créditer from proving and filing his claim within the 
year; in such case would the créditer be without remedy? Suppose 
the proof is made, the claim with preefs dispatched by a messenger to 
the référée on the last day, but the messenger is killed or disabled by 
an accident from actually fiHng it in time ; is the créditer without rem- 
edy? The section quoted says: 

"Or if they are liquidated by litlgatlon -and the final judgnient tlierein is 
rendered within thirty days before or after the expiration of such time, then 
within sixty days after the rendition of such judgment." 

The words, "such time," refer to the ene year after or follewing 
adjudication. Suppose the parties are diligent, free from lâches, the 
claim is tried before a court or judge, and he dies or fails to render his 
décision, se that a year and 30 days and more elapse after the ad- 
judication before a judgment can be rendered ; is the créditer without 
remedy? Clearly not as is held in Re Noël, 18 Am. Bankr. Rep. 10, 
150 Fed. 89 (C. C. A. First Circuit), and as is indicated by the Su- 
prême Court of the United States in Keppel v. Tiffin Savings Bank, 
13 Am. Bankr. Rep. 552, 197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 
790. I hâve examined the cases bearing on this question, but am of 
the opinion that the clause of the section quoted is net to be read and 
construed literally and strictly. There may be cases where the créd- 
iter should and weuld be permitted te file his proefs of claim after 
the expiration of the year mentioned nunc pro tune. The section was 
intended primarily fer the benefit of the creditors who file their proefs 
of çlaim premptly, and to give them the benefit oi diligence. It was 
also intended to facilitate the administration and settlements of the 
estâtes of bankrupts. The provision was not intended primarily as a 
short statute of limitations. There may be exceptions to the gênerai 
rule as suggested. But is this such a case? May creditors having 
provable claims and notice of the bankruptcy and first meeting and an 
oppertunity to file and prove their claims and fully examine the bank- 
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rupt as to his affairs and property lie still for the simple reason he 
has stated in his schedules that his assets there listed and described are 
of no value? I think net. Such is this case in ail essentials. The sec- 
tion of the law providing for an examination of the bankrupt and his 
bocks and papers and other persons is for the purpose of affording 
the creditors ample opportunity to ascertain the value of the assets, 
and whether or not property has been concealed or otherwise improp- 
erly disposed of. As thèse creditors were neither deprived of this op- 
portunity nor prevented from filing their claims in time, I do not 
think this a case justifying an order allowing the filing and proof of 
claims after the expiration of the year following adjudication. It does 
not appear that this bankrupt knew the value of his interest in the 
estate referred to, or that he purposely concealed or misrepresented it. 
Entertaining thèse views, the application must be denied. 



TEAGUE V. ANDERSON HARDWARE CO. et al. 
(District Court, N. D, Georgia. April 10, 1908.) 

No. 7. 

1. Banketjptcy-^Cotjets— Jubisdiction^Fratjdxjlent Tbansfbrs — Vacation. 

A fédéral District Court of anotlier district than that in whlch a bank- 
ruptcy proceeding is pendlng may entertaln a suit by the bankrupt's trus- 
tée to set aside an alleged fraudulent transfer by the bankrupt to parties 
reslding In the district where the suit was brought. 

2. Same— Bill— Eequisites. 

On an Issue in bankruptcy as to the prlorlty of a mortgage lieu, the Mil 
should allège the names of ail the creditors of the bankrupt other than 
the mortgagee, the amounts of their debts, the character of the same, and 
when created. 

In Equity. 

Ered S. Bail and King, Spalding & Little, for complainant. 
McDaniel, Alston & Black, for défendants. 

NEWMAN, District Judge. This is a plenary suit in equity, 
brought by a trustée in bankruptcy appointe d in a case pending in the 
United States District Court for the Middle District of Alabama. He 
sues to recover on a bond which was to stand in lieu of certain prop- 
erty in controversy in the bankruptcy court in Alabama, and the case 
is now before this court on demurrer. 

The question at the threshold of the case is whether or not the court 
in this district has jurisdiction. While I -was very doubtful on this 
question during the argument, the more I bave considered it and the 
more I hâve examined it, the better I am satisfied that the court in this 
district has jurisdiction of the case. The only direct authority on this 
question is the case, decided by Judge Archbald in the District Court 
for the Middle District of Pennsylvania, of Lawrence v. Lowrie et al., 
133 Fed. 995. The second headnote of the case states the conclu- 
sion there reached favorable to the jurisdiction of the District Court 
of another district as foUows: 
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"Under Act Feb. 5. 1003, c. 487. § 16, 32 Stat. 800 (U- S. Comp. St. Supp. 
1907, p. 1032), amending Bankr. Act July 1, 18S8, c. 541, § 70, 30 Stat. 565 
(U. S. Comp. St. 1901, p. 3451), and conferring jurisdiction ou courts et bank- 
ruptcj' to set aside fraudulent transfers of the bauknipt, the District Court 
of another district tban that in wbicli the bankruptey proceedings are peud- 
Ing may entertain a suit to set aside a frauduleîit trausfer by tbe bankrupt 
to parties residlng In sucb otber district." 

I do not think that Hull v. Burr, 153 Fed. 945, 83 C. C. A. 61, 
decided by the Circuit Court of Appeals for this circuit, is authority 
either way on this question. 

Retaining jurisdiction of the case, the next question presented is 
whether or not the mortgage lien claimed by the défendant company 
was lost by reason of the bankruptcy of W. S. Street. The mortgage 
was executed on May 13, 1904, by Street to the Anderson Hardware 
Company for an existing debt. The mortgage was not recorded until 
December 22, 1904. On December 26, 1904, Street filed a voluntary 
pétition in bankruptcy. One ground of demurrer on which the bill 
is now being.heard is as follows : 

"That the sald trustée under said bond bas no right to flle suit, except on 
behalf of the credltors of the said Street otber than the said Anderson Hard- 
ware Company. And in order to file said suit tbe said trustée eau maintaln 
the, snme. if at ail, only by showing what is the aniount due to each créditer, 
and the amount realized'from tbe sale of the said stock of goods, or tbe 
value of the same, and the amount of ail of the debts due by said W. S. 
Street." 

It is impossible to détermine satisfactorily whether the lien of this 
mortgage was effective and operative before its record, under the law 
of Alabama or under the gênerai law so far as applicable, without 
knowing the dates when the debts of gênerai creditors other than the 
Anderson Hardware Company were created, and probably, also, the 
character and amount of the debts. The allégation in the bill on this 
subject is as follows : 

"Orator further shows that a large part of tbe indebtedness of said Street 
to creditors who bave proven their said claims was created subséquent to tbe 
date of said mortgage, and ail of said indebtedness was created prior to the 
flling of said mortgage for record." 

On this question, under ail the authorities, the rights, if any, of gên- 
erai creditors, as against the holder of an unrecorded mortgage, which 
would be good against the mortgagor, are différent in this respect. 
Debts created after the mortgage was given, and upon the faith of the 
mortgagor's property being unincumbered, hâve greater rights than 
debts in existence at the time the mortgage was made. I think the 
défendant is entitled to haye, and also the court, that it may intelligent- 
ly pass upon the questions involved, as a part of this. bill, the names of 
ail creditors of the bankrupt other than the Anderson Hardware Com- 
pany, the amounts of their debts, the character of same, and when 
created. 

As this ground of demurrer is good, it is unnecessary to pass upon 
the other questions in the case until this defect is cured. If the 
complainant desires to amend in this respect, he may do so in 20 
days from this date, and on failure to do so the demurrer on the 
ground stated will be sustained, and the bill dismissed. , 
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PERKIXS V. NEWARK BOARD-OF EDUCATION. 

(Circuit Court, D. New Jersïey. January 17, 1908.) 

1. sctiools and school dlstklcts— boakd op education— powers—sciiool 

Buildings. 

Silice the powers of a board of etlucation are statutory oiily, and it 
caii make no valid contract for the building of a sclioolhouse or tiie ex- 
penditure of pubiic moneys for auy object connected witli the proposed 
building of the sehoolhouse, except as that contract is supported by statu- 
tory authority, it has no power to eniploy an architect to prépare plans 
for a building that would not exceed in eost for gênerai construction, ex- 
cavation, and rough grading $400,000, wheii only $200,000 has been api)ro- 
priated for the purcbase of Iiigh school sites, procuriug plans and specilica- 
tions, and for high scliool coustnictioii. 

2. Same— Subséquent Appbopriations. 

It could not be assumed by the court, in determiiiing the validity of 
such contract, tliat the authorlties expected to niake subséquent addi- 
tional appropriations. 

At Law. 

E. A. & W. T. Day, for plaintiff. 

Francis Child, Jr., and Herbert Boggs, for défendant. 

LANNING, District Judge. I hâve reaclied the conclusion in this 
case that judginent must be entered on the spécial verdict in favor of 
the défendant. I think the défendant had no power to enter into a 
contract with the plaintiff to prépare plans for a building that would 
cost $400,000, or more, when only $200,000 had been appropriated "for 
the purchase of high school sites, the procuring of plans and spécifica- 
tions, and for high school construction purposes." The powers of the 
défendant are statutory only. It can make no valid contract for the 
building of a sehoolhouse, or for the expenditure of public moneys 
for any object connected with the proposed building of a sehoolhouse, 
except as that contract is supported by statutory authority. The plain- 
tiff, before doing work at the request of the défendant, was bound 
to inquire as to the nature of the defendant's power to enter into a 
contract with him. Had he done so, he would hâve fotind that, while 
he was asked by section 20 of the "programme" issued by the défend- 
ant to prépare plans for a building that would not exceed in cost for 
gênerai construction, excavation, and rough grading the sum of $400,- 
000, exclusive of heating and ventilating plant, gas fitting, electrical 
work, and furniture, the authorities of the city had provided only 
$200,000 "for the purchase of high school sites, the procuring of plans 
and spécifications, and for high school construction purposes." 

It is argued by the plaintiff's counsel that the authorities expected 
to make future supplemental appropriations. The court, however, can 
base its judicial act on no such assumption. Upon the évidence, as 
we hâve it, the défendant had no authority to ask for plans for a build- 
ing that would exceed, with the cost of site and plans, the sum of 
$200,000. 

It is unnecessary to consider the other questions argued by counsel. 

Judgment will be entered for the défendant, with costs. 
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NEW JERSEY & N. C. LAND & LtlMBER CO. v. GARDNER LACY LUM- 

BER CO. et al. 

(Circuit Court, E. D. Kortli Carolitia. January 22, 190S.) 

Equity—Jukisdiction— Adéquate Remedy at Law. 

A bill in equlty cannot be malntained to establish title to aud recover 
possession of iands against a miniber of défendants, eacb in possession 
of and claimlng title to a différent part of sucb Iands, on the ground of 
avoiding a multiplieity of suits, or because an accounting for tlmber eut 
is prayed for; tbe remedy at law by ejectmeut belng adéquate. 

In Equity. On motion by défendants to dismiss. 

Iredell Meares, for complainant. 

J. D. Bellamy and Geo. Rountree, for défendants. 

PURNELL, District Judge. The complainant fîled a bill claiming 
to be the owner in fee and entitled to'the immédiate possession of a 
large tract or tracts of land lying in Brunswick and Columbus coun- 
ties, of which the défendants, over 100 in number, wrongfuUy with- 
hold possession. Attention being directed to the possibility that this 
was more properly an action of ejectment, which should be on the law 
sicie of the docket, complainant insists a court of equity has jurisdic- 
tion on three grounds : First, to avoid a multiplieity of suits ; second, 
because an account is asked of timber eut; and, third, to remove tres- 
passers. Défendants now move, after many years, to dismiss the bill 
for want of jurisdiction in this court. An opinion was filed (113 Eed. 
395), dated February 11, 1902, and since then the case has not been 
before the court in a shape or upon a motion to be disposed of. The 
directions and suggestions in the opinion referred to hâve not been 
complied with. The issues of fact arising out of chancery bave not 
been submitted to a jury, and no effort has been made in this behalf, 
save at one term of the court, when complainant preferred not to try 
thèse issues of fact and defeated such efforts. Now, after six years, 
a motion to dismiss the bill is entered and argued. 

The principal object of the bill is to recover land from défendants, 
as said in the opinion referred to. Two of the principal défendants 
set up adverse claim of title, and in the case of Mrs. Schulkin a con- 
sent decree has been entered adjudging her the owner in fee and en- 
titled to the possession of the land claimed by her. As to her this 
was simply an action of ejectment, which has resulted in a judgment or 
decree by consent in her favor. If the answer setting up title in behalf 
of the Gardner Lacy Company be true, it is the same as to this défend- 
ant. There can be no multiplieity of suits, no right to an accounting, 
nocloud on title to be removed, no want of an adéquate légal remedy, 
and nothing in the bill that could or would give a court of equity 
jurisdiction. 

The jurisdiction of the courts of the United States is derived alone 
from the Constitution and laws of the United States, and cannot be 
enlarged, diminished, or affected by state laws or régulations. The 
local laws of a state can only furnish rules of property to ascertain 
the rights of the parties, and thus assist in the administration of the 
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proper remédies where the jurisdiction is vested by the laws of the 
United States. This jurisdiction is strictiy statutory. Rev. St. § 629 
(U. S. Comp. St. 1901, p. 503), as amended Mardi 3, 1887, and cor- 
rected August 13, 1888. Unless it affirmatively appears on the face 
of the record, the bill should be dismissed ex mero niotu, if necessary. 
In the suit at bar the substance is an action of ejectment to recover 
land, and the other remédies or relief asked for is subsidiary — ancil- 
lary to the main purpose. Title should be established first before com- 
plainant is entitled to an accounting, etc. It seems there is an adé- 
quate and complète remedy at law, and the jurisdiction of a court of 
equity should not hâve been invoked. 

It is therefore considered, ordered. and decreed that the bill herein 
be dismissed and complainant take nothing. Défendants go without 
day and recover their costs. It is so ordered. 



MERCANTILE TRUST 00. OF NEW YORK y. CITY OF PEXVER et al. 

(Circuit Court, D. Colorado. February 13, 1908.) 

No. 3,904. 

1. Street Raileoads— Grant of Franchise bt Municipality— Tebm, 

A grant by a eity to a street railroad Company of the rlght to construct 
and operate tracks in its streets, without any limitation as to time, is 
one at least for the term of the corporate life of the grantee. 

[E-d. Note. — For cases in point, see Cent. Dig. vol. 44, Street Railroads, 
§ 42.] 

2. Same— RiGHT OF RepeaI/— Bffect of User. 

Where a city granted to a street railroad company the right to construct 
and maintain tracks "along and across the streets of the city," and the 
Company has constructed and put in opération lines in conformity to a 
System- which contemplâtes their extension, and the building of branch 
Jines as public needs may require or justify, the city cannot arbitrarily, 
and without cause, repeal the grant except as to tracks at the time con- 
structed and in opération, and an ordinance attempting such repeal is 
void. 

[Ed. Note. — For cases in point, see cent. Dig. vol. 44, Street Railroads, 
§ 50.] 

In Equity. 

Charles J. Hughes, Jr., for complainant. 

N. Walter Dixon, for défendants. 

LEWIS, District Judge. On February 5, 1885, the Denver Electric 
& Cable Railway Company was incorporated for a term of 50 years, 
under Colorado laws, for the purpose of constructing and operating a 
street railway in the city of Denver. On the same day the city council 
of said city, by ordinance, gave it a franchise to carry out the purpose 
of its organization. The first section of said ordinance is as follows : 

"Section 1. That the right of way be, and the same is hereby granted, to 
the Denver Electric and Cable Railway Company, its successors and assigns, 
to build, operate and maintain a single or double track railway, with switches, 
turn-outs, side tracks and other appliances necessary for the opération of the 
same, in, along and across the streets of the city of Denver, said railway to be 
operated by power transniitted by use of electricity or by cable." 

161 P.— 49 
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By assîgnment, ail rights under the ordinance passed to the Denver 
Consolidated Tramway Company, which executed a mortgage, on Oc- 
tober 11, 1893, conveying ail its property, rights, and franchisés to the 
complainant, in trust, to secure payment of $4,000,000, evidenced by 
its -five per cent, gold bonds, a large amount of which hâve been issued 
for value, and are now outstanding. 

By a subséquent assignment, ail property of said cable company and 
ail rights under the ordinance, passed to the Denver City Tramway 
Company,' a corporation under the laws of Colorado, which latter com- 
pany assumed and agreed to pay the.àbove-mentioned and other large, 
mo^"tgage indebtedness on its property and franchise rights under said 
ordinance. The bill was fîled on May 24, 1899, to protect the alleged 
rights of the holdefs of said bonds. The relief sought was injunction 
against the city council, restraining it from passing an ordinance re- 
pealing said ordinance of February 5, 1885. At the time the bill was 
filed Street car lines had been constructed under said ordinance on some 
of the streets of said city, and were then in opération, but the proof 
does not show the exact length of said lines at that tinie. , , A temporary 
writ issued restraining the repeal of the ordinance in so far as it might 
attempt to affect the rights of the street car company in any streets 
in which it had, at that time, constructed its lines under said ordinance, 
but was denied as to ail unoccupied streets. 

Thereaftèr, on July 15, 1899, said city council passed the following 
repealing ordinance : 

"That Ordinance No. 3, Séries of 1885, entitled 'An ordinance granting a 
rlght of way to the Denver Electric and Cable Railway,' and Ordinance No. 
0, Séries of 1885, entitled 'An ordinance to amend an ordinance entitled 
"An ordinance granting a right of way to the Denver Electric and Cable Rail- 
way Company," ' and Ordinance No. 28, Séries of 1888, entitled 'A bill for an 
ordinance to amend se<'tion eight (8) of Ordinance No. 3 of 1885,' be, and tlie 
same are hereby, repealed; provided, however, that thls ordinance shall not 
apply to or in any manner affect any rights which the Denver Electric and 
Cable Railway Company, its successors and assigns, inay now havë in rela- 
tion to any electric street railway Unes at présent constructed, and now in 
actual opération in said eity of Denver." 

At the time the granting ordinance of 1885 was passed the popula- 
tion of Denver was less than 100,000. It is now estimated at about 
200,000, and the city does not deny that new lines hâve been constructed 
and prior ones extended to meet pubHc necessities as population in- 
creased and extensions in new territory were needed ; nor does it com- 
plain in any manner of the service rendered by the street car company. 
In other words, the city asserts no cause or reason as justification, for 
the repealing ordinance of 1899, othèr than mère power. There are 
no conflicting rights of another grantee claiming similar privilèges^ 
hère involved. 

Since the repealing ordinance of 1899 was passed the city has denied 
the right of the street car company to construct new lines or extend 
old ones under the ordinance of 1885, and has passed other ordinances 
limited in time to 20 years, for such extensions and new lines, whereas 
the street car company has at ail times claimed the right to make such 
extensions and construct new lines under the ordinance of 1885. It 
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further asserts and shows that it has expeiided vast sums in way of 
paving and other improvements under ordinances passed requiring it 
to do so wherein its rights under ordinance of 1885 were recognized ; 
and while it concèdes that it formally accepted the new ordinances, or 
most of them, for extensions and new Hnes, it did so under protest and 
because the city would not permit such extensions and new Hnes in 
any other way. 

1. At the outset it may be seriously inquired whether the bill and 
proof entitle the complainant to any rehef. 

If the purpose of the bill seeks a control by the court over, or inter- 
férence with, the législative discrétion or power of the city council, 
such relief could not be granted and the bill would hâve been dismissed 
on demurrer. Mo. & K. I. Ry. Co. v. City of Olathe (C. C.) 156 Fed. 
624, and cases cited; Tebbetts v. People, 31 Colo. 461, 73 Pac. 869, 
and cases cited. 

But inasmuch as the défendants ask that the matter be determined on 
its merits, and more especially because the case was taken to the Court 
of Appeals on the issuance of the temporary writ and was remanded 
without suggestion on this point, we proceed to further considération. 

2. A large part of the argument was directed to the question as to 
the length of term of the easement — the complainant contending that 
it is in perpetuity. The ordinance does not, in express words, fix the 
term of the easement granted. And while the défendants made some 
claim that the ordinance gave a mère revocable license, that position 
cannot be sustained. The défendants also cited authorities to the ef- 
fect that in such a case as this the easement should be construed to ex- 
tend during the term of the life of the grantee. Louisville Trust Co. 
V. Cincinnati, 76 Fed. 296. 22 C. C. A. 334; Turnpike Co. v. Illinois, 
96 U. S. 63, 24 h. Ed. 651 ; ToU Roads Co. v. People, 22 Colo. 429, 
45 Pac. 398, 37 L. R. A. 711. 

The defendant's insistence on the doctrine of thèse cases appeared as 
a concession that the rights of the street car conipany under the ordin- 
ance of 1885, whatever they may be, will not expire until February 5, 
1935 ; and if such concession be not made, the rights granted to it 
must extend, under the authorities, at least to that time. This being 
true it becomes immaterial, for the purposes of this case, to détermine 
whether the easement is in perpetuity. Until that time in 1935 has 
been reached it is a moot question whether its rights under the ordi- 
nance extend beyond February 5, 1935. 

3. It is lastly urged by the city that the ordinance of 1885 is void as 
to any rights which it attempted to give the street car company on any 
streets not built upon prior to the repealing ordinance; because, it 
says, such a grant in attempting to give an easement over ail the streets 
is an unauthorized délégation of power by the city council to the street 
car company, in that it assumes to give the company the right to sélect 
the streets on which it will build and at such times as it may choose, and 
on ail of them if ît so desires ; and that thus the ordinance violâtes every 
principle of public policy, vi'hen we bear in mind the purposes for which 
such grants are made. In support of this contention it cites, particular- 
ly: Mayor of Knoxville v. Africa, 77 Fed. 501, 23 C. C. A. 252, Citi- 
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zens' Rv. Co. v. Jones (C. C.) 34 Fed. 579, and Logansport Ry. Co. v. 
Logansport (C. C.) 114 Fed. 688. 

The conclusion in the Knoxville Case may be considered as largely 
justified and reached on the provisions of the Tennessee statute there 
under considération, which are not found hère. The Jones Case was 
an exclusive grant, and the facts there, aside from the ordinance, am- 
ply supported the conclusions of the court. The grantee would neither 
construct the line itself, nor consent that others might do so. 

It will be noticed that the ordinance of 1885 does not give, expressly 
by terms, an easement on ail the streets. Neither is it shown or claimed 
that an attempt bas ever been made by the street car cornpany to build 
on any street where public necessities did not require a new line or an 
extension, nor has it failed to build or extend its lines when and v^rhere- 
ever needed, nor has there ever been dispute between the council and 
street car cornpany in this regard. The interests of the cornpany would 
necessarily dictate the building of new lines and extensions when and 
where public demands required it; and if for that purpose there were 
sufficient reasons why one street rather than another should be oc- 
cupied, I doubt not that the police power, which cannot be surrendered 
and may be invoked at ail times by the council, is amply sufficient to 
control the cornpany in that respect. In f act, ordinances of the city, in 
force at the time of the repeal, provided that no excavation should be 
made in any street, and no railway of any kind should be constructed 
in any street or avenue, until a permit had been issued for that purpose. 
In addition to this, an act of the Colorado Législature approved April 
4, 1877 (Gen. Laws 1877, § 2655, subd. 60), and still in force, requires 
the written consent of the owners of land representing more than one- 
half of the frontage on the street before such street can be occupied 
by a street railway. So, the asserted fear that the public may be an- 
noyed by street cars operated on the four sides of every city block does 
not appear to be a possibility, either in fact or in law. 

The repealing ordinance was passed without any reason assigned or 
now claimed. It was and is, professedly, the mère exercise of a naked 
power, which the city asserts the street car compaiiy and the complain- 
ant hâve no right to challenge. The cornpany appear s to hâve plan- 
ned, almost in the inception of its eflforts, a system radiating from a 
central point in the business section of the city from which its cars start, 
extending in différent directions, and to which they return. From its 
main lines in the central part branches bave been, and from time to 
time as public demand requires, necessarily will be taken ofif, and lines 
hâve been, and will be, as it was intended, extended to meet the city's 
growth. Can it be said, that after this System was partly built, under 
large expenditures, extending but a few blocks in either direction, and 
branches taken o£f hère and there but a short distance, the other party 
to the contract may then terminate it without cause? Is not this a 
violation of the whole purpose and intent of the agreement? Is not 
the exercise of the power to repeal the ordinance of 1885 nothing short 
of an attempt to destroy the company's property? If such repeal is a 
valid exercise of power, the company could not thereafter make exten- 
sions in any direction. Its whole purpose and plan is thereby thwarted. 
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The fonndation of its System has been laid, but it caniiot proceed. It 
is left with a useless trunk covering but a few blocks in the central 
part of the city. Its usefiilness, both to the public and the company, 
has been destroyed without cause and without its being heard. A just 
and salutary rule covering the situation hère, is announced in Elliott 
on Roads and Streets (3d Ed.) § 753 : 

"While it is, we believe, true tliat some act rrmst be done vesting the in- 
choate rigtit conferred by gênerai grant, still, we do iiot regard it as essential 
that manual possession sliould be taken of ail of the streets or roads embrac- 
ed in the gênerai grant or license. If the company having the prier right 
enters upon the work of constructing a System, and with reasonable diligence, 
and in good faith, does aetually construct a considérable part of the System, 
it ought not to lose its rights unless it has failed to comply with a proper de- 
mand to complète the System, or has unreasonably delayed its eomplction." 

This text is quoted with approval in Indianapolis Cable S. R. Co. v. 
Citizens' Street R. Co., 127 Ind. 369, 24 N. E. 1054, 2G N. E. 893, 8 
L. R. A. 539, and that court then adds : 

"Where a company has entered upon the construction of a particular sj'Stem 
of Street railroads, and has expended its money in the prosecution of the 
work, It would be manifestly tinjust to permit some other person or company, 
after the commencement of the work, to .lump In and appropriate any portion 
of the streets involved in such System, while the former was diligently prose- 
cuting the work, and thus destroy the System, to the ruin of tlie company en- 
gaged in its construction. If this could be done no person or company would 
undertake the construction of a System of street railroads ; but to hold the 
right to such System, money should be expended in its construction, and the 
work, with a view of its completion, should be diligently prosecuted without 
intermission, unless stopped by circumstances over which the projector has 
no control." 

The street car company had, at the time of the attempted repeal, a 
prier, though inchoate, right under the ordinance of 1885, to extend it5 
lines and complète its System as public necessity might demand in 
keeping with the growth of the city ; and the city was without power to 
terminate its rights in that regard except for cause. It does not claim 
that any such cause existed at the time of the passage of the repealing 
ordinance. Said repealing ordinance having been passed without right, 
and in violation of the rights of the street car company and of those 
whom the complainant represents, the same is void. 

A decree to that efïect will be entered, with costs against the défend- 
ants. 



PORTER V. NORTHERN PAC. RY. CO. 
(Circuit Court, D. Idaho, N. D. May 2-5, 1908.) 

1. Removal op Causes— Pétition for Removal— Vérification. 

While it is the better practice to verify a pétition for remoTal, there 
îs no law re<iuiring it, and no particular form of vérification is essential. 
A vérification by the attorney for the défendant, made on belief, is sufli- 
cient, especially where the défendant is a corporation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of 
Causes, § 177.] 

2. Same— Amount de Value in Dispute. 

Where a plaintiff in a state court allèges title to real estate and a 
tre^ass thereon by défendant, and prays for damages and for gênerai 
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relief, as may be done under the state praetioe, and liis title is put in 
issue by the answer, it is a part of the matter in dispute, the value of 
wliich is to be takeii into accouut in determiuiug the right of renioval. 

[Ed. Note. — For cases in point, see Cent. Big. vol. 42, liemoval of 
Causes, § 132. 

Jurisdiction of Circuit Courts as determined by the amount in eon- 
troversy, see notes to Auer v. Ijombard, 19 0. C. A. 75; Tenueut-Stvib- 
ling Shoe Co. v. Koper, 36 C. C. A. 459.] 

On Motion to Remand to State Court. 

Geo. W. Tannahill, for plaintiff. 
James E. Babb, for défendant. 

DIETRICH, District Judge. The first grotind of the rnotion to re- 
mand is that the pétition for removal is not verified by the défendant, 
but by its attorney, and that the vérification is not in the form pre- 
scribed by the statutes of Idaho for the vérification of pleadings. 
There is no law requiring that a pétition for removal be verified ; but 
vérification is almost universal, and it is doubtless the better practice. 
There is, however, no reason why the pétition should not be verified 
on behalf of the défendant by its attorney, especially where, as in this 
case, the petitioner is a corporation and must act through its officers 
and agents, and where, as hère appears, the attorney is acquainted with 
the facts, and the petitioner bas no officer résident in this state, where 
tlie suit is pending. It is stated by affiant "that he has read the fore- 
going pétition and believes the same to be true." This is considered to 
be suflScient. 

The other and more serions contention is that the record does not 
disclose that the value of the matter in controversy is in excess of 
$2,000. Plaintifï's view is that the action is one to recover damages 
for trespass, and that the relief sought is a money judgment in the 
sum of $1,500, and that therefore the amount of money judgment 
prayed for is the measure of the value of the matter in issue. In his 
complaint plaintiff allèges that he is "the owner in fee of the follow- 
ing described real property, situate in the city of Lewiston, Nez Perce 
county, state of Idaho," a particular description of which real estate 
is set forth. He further allèges that the défendant is engaged in 
grading a roadbed and in piling dirt upon said land, and that he "has 
been injured and damaged by the unlawful trespass and wrongful acts 
of the défendant in grading and piling dirt upon the plaintifl^'s land" 
in the sum of $1,500. He prays for damages in the sum of $1,500 
for the unlawful trespass, and "that the plaintiff hâve ail other and 
further proper relief." In its pétition for removal the défendant dénies 
title of the plaintiff to any part of the premises described, and dénies 
any acts ôf trespass. 

Plaintiff does not rely upon mère possession for his right to re- 
cover ; but he relies exclusively upon title, and title is thus tendered 
as an issue, and if his allégation in that respect is denied he cannot re- 
cover, tmless he makes proof of title and such fact is found in his 
favor. In Hilton v. Dickinson, 108 U. S. 165, 2 Sup. Ct. 424, 27 L. 
Ed. 688, the court says: 
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"It is the actual iiiatter in dispute as sliown by tlie record, and not the 
ad danmum, aloue, wliicli must be loolied to." 

In Smith V. Adams, 130 U. S. 167, 9 Sup. Ct. 566, 32 L. Ed. 895, 
the court says : 

"By matter in dispute is uieant the snl)jeet of litigation, tlie matter iipon 
wblch tbe action is brought and issue is joined, aud in relation to wbich, if 
the issue be one of fact, testiniony is ta!i:en. It is conceded tliat the pecmiiary 
value ofthe matter in dis])ute niay be determined, not only by the jud^ruient 
prayed, where such is tiie c-ase, but in some cases by the increased or diniiuish- 
ed value of the property directly affected by the relief prayed, or by the pecun- 
iary resuit to one of the parties immediately from the judgment." 

Suppose the cause remaiiied in the state court and a jury were 
waived. It vvould be necessary for the court to find upon the issue 
of title. And under the prayer for gênerai relief, that court not being 
bound by the distinction between légal and équitable relief, the judg- 
ment might in terms conclusively adjudicate title to the tract of land 
described. In New Jersey Zinc Co. v. Trotter, 108 U. S. 564, 2 Sup. 
Ct. 875, 27 Iv. Ed. 828, the plaintiff made a claim similar to that as- 
serted by the plaintiff hère; that is, Trotter .sought therein to recover 
damages of the zinc company for entering on his lands and digging 
up and carrying away a quantity of ore. But neither party set up 
title. The court, after stating its conclusion that the only matter in- 
volved was the amount of damages claimed, uses the following lan- 
guage: 

"Had the zinc company pleaded title to the land from which the ore was 
taken, and issue had been joined on that plea, a différent question would hâve 
been presented. In that way the land might hâve been made the matter 
for adjudication, and thus the matter in dispute on the record ; but as this 
case stands only the possession of Trotter and his right to the ore are in- 
volved." 

Hère the plaintiff himself tenders as an essential issue the question 
of title, and in addition to the money judgment prays for gênerai 
relief proper under the state practice. See, also, Stinson v. Dous- 
man, 61 U. S. 461, 15 L. Ed. 966; Shappirio v. Goldberg, 192 U. S. 
232, 24 Sup. Ct. 259, 48 L. Ed. 419 ; Nemo v. Farrington (Cal. App.) 
94 Pac. 874. 

I hâve examined, but it would serve no useful purpose to distinguish 
in détail, the cases cited by plaintiff in support of his position. No 
one of them involves a record similar to that hère presented. Cameron 
V. U. S., 146 U. S. 533, 13 Sup. Ct. 184, 36 L. Ed. 1077, which, upon 
the argument, I thought to be in point, appears upon examination not 
to décide the question hère presented. Moreover, upon a somewhat 
différent showing, the court later entertained jurisdiction of the case. 
See Id., 148 U. S. 301, 13 Sup. Ct. 595, 37 L. Ed. 459. 

While the question is not entirely free from doubt, I hâve conclud- 
ed that upon the pleadings the title of the real estate described is a 
part of "the matter in dispute." If this conclusion is correct, it is not 
denied, as I understand, that the value of the entire matter in dispute 
exceeds $2,000. 

The motion will therefore be denied. 
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[A-DAMS V. WESTERN MARYLAND R. CO. 

BUSH V. ADAMS. 

(Circuit Court, S. D. New York. May 18, 1908.) 

INJUNCïION— ADEQUATE ReMEDT AT LAW. 

In an action on promissory notes to reeover a balance due after credit- 
ing thereon tlie proeeeds of collatéral sold by the plaintiflf, tlie validlty 
of such sale may be contested, and a bill in equity cannot be màiutained 
to enjoin the prosecution of such action on the grouud that the sale was 
unauthorized, where no fraud or other ground of équitable jurisdictioii 
is shown. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunetioii, §§ 
28-49.] 

In Equity. On motion for preliminary injunction. 

Bangs & Van Sinderen, for plaintiff. 
Pierce & Gréer, for défendant. 

WARD, Circuit Judge. The complainant, as receiver of the West- 
ern Maryland Railway Company, moves for a preliminary injunc- 
tion restraining the prosecution of an action at law against that 
Company in this court to reeover a balance of $916,000 claimed to be 
due on 40 notes of the company, of $75,000 each, secured, respec- 
tively, by 100 bonds, of $1,000 each, after crediting the proceeds of 
the sale of the bonds, until the validity of the sale is determined in 
this court. Each collatéral note authorizes the holder, in the case of 
the insolvency of the maker, "to sell the whole or any part thereof 
at any brokers' board or at public or private sale, at the option of the 
holder thereof, * * * ^^j without notice of intention to sell, 
or of the time or place of sale, and without demand of payment of 
this note," and the holder was given the right to purchase at the sale 
"absolutely free from any claini" of the maker. 

The insolvency of the maker is proved by the appointment of the 
receiver March 16, 1908. The plaintiff notified the company March 
10, 1908, that he would sell the collatéral on March llth at 12 :30 p. m. 
The sale, "for account of whom it may concern, of $4,000,000 West- 
ern Maryland Railroad Company's first mortgage 4 per cent, bonds, 
due 1952," was advertised in the New York Times on the morning 
of March llth and by distribution of the auctioneer's handbills among 
brokers on the morning of the same date. The bonds were ofliered 
with the announcement that one block of 100 bonds would be sold, 
with the privilège to the purchaser to take the entire $4,000,000 at 
the same price. The plaintiff became the purchaser of the entire lot 
at 53 per cent, of the face value. This is not a bill to redeem the 
pledge, nor does it charge fraud, which, at the hearing of the motion, 
the complainant's attorney entirely disclaimed. I see no ground for 
équitable jurisdiction, and think that the company's remedy at law 
is entirely adéquate. If the sale made was unauthorized, the com- 
plainant could tender the amount due and sustain an action of trover 
(Nelson v. Owen, 113 Ala. 372, 21 South. 75), or he could treat the 
bailment as still existing and sue in contractu ('Maryland Insurance 
Company v. Dalrymple, 25 Md. 242, 89 Am. Dec. 779), 
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Because the plaintiff can contest the validity of the sale in the ac- 
tion at law, the prosecution of whichi he seelcs to enjoin, the motion 
is denied. 



ABAMS V. WESTERN MARYLAND R. 00. 

BUSH V. ADAMS. 

vCircuit Court, S. D. New York. May 18, 1908.) 

Pleading— Sham Answer. 

A verifled answer, even if false, cannot be struek out as sliam, when 
it amounts to a gênerai déniai of the complalnt, or a déniai of any ma- 
terîal averment therein, and the issues ralsed thereby must he tried as 
questions of fact. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 39, Pleading, §§ 1120- 
1128.] 

In Equity. On motion by défendant for order for trial. 

Bangs & Van Sinderen, for plaintiff. 
Pierce & Gréer, for défendant. 

WARD, Circuit Judge. The défendant moves for an order nunc 
pro tune permitting the issues to be tried in accordance with section 
1778 of the New York Code of Civil Procédure. The complaint 
avers that the plaintiff is the owner and holder of the notes sued upon. 
Section 90 of the negotiable instruments law of New York enables 
the holder to sue in his own name, but the averment that he is the 
holder is a material one, which he must prove in order to make out 
his case. The verified answer of the défendant, denying this averment 
on information and belief, présents an issue which the défendant is 
entitled to hâve brought before a jury. A verified answer, even if 
false, cannot be struek out as sham, when it amounts to a gênerai 
déniai of the complaint (Wayland v. Tyson, 45 N. Y. 281), or of 
any material averment of the complaint (Thompson v. Erie Rail- 
way Company, 45 N. Y. 468). 

Another material issue is raised by the déniai of the sale of the 
collatéral, because the sale made did not conform to the terms of the 
power of sale. If there were in point of law no sale, the plaintiff at 
the time of the trial should be treated as stiU the holder of the col- 
latéral and bound to account for its value, either by way of crédit on 
the notes or in another action to be brought by the défendant. 

Motion granted. 



In re ISAACSON. 

(District Court, S. D. New York. April 13, 1908.) 

Bankbuptcy— Proceedings in Différent Disteicts—First Hbaring. 

Under General Orders in Bankruptey No. 6 (32 C. C. A. v), which pro- 
vides that "In case two or more pétitions shall be filed against the same 
individual in différent districts the first hearing shall be had in the dis- 
trict in which the debtor bas his domicile," the first hearing should be 
had in the district Jn which he bas had bis domicile during the greater 
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part of the precediiig six moûths, and which bas juridiction on the 
ground. of domicile, rather than in a district to whicli he subsequently 
removed and in wliicli he was domiciled at the time'of the flliiig of the 
pétitions. 

In Bankruptcy. On motion for reargument. 

H. & J. J. Cesser, for petitioning creditors and receiver. 
Hyman & Campbell, for answering creditors. 

James, Schell & Elkus (Robert P. Lévis, of counsel), for inter- 
vening creditors. 

HOL,T; District Judge. This is a motion for a reargument. Two 
pétitions in involuntary bankruptcy hâve been filed against the alleged 
bankrupt, one in this court and one in the United States District Court 
for the Eastern District of New York. Section 2 of the bankrupt act 
(Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3430]) 
provides thàt courts of bankruptcy may "adjudge persons bankrupt 
who hâve had their principal place of business, resided, or had their 
domicile within their respective territorial jufisdictions for the pre- 
ceding six months, or the greater portion thereof." Rule 6 of Gen- 
eral Orders in Bankruptcy provides that: 

"In case two or more pétitions shall Jbe filed. agaiust the saine inilividuiil in 
différent districts, the first hearing shâll he had, in the district in which the 
debtor has hia domicile." 

In this case, during the greater portion of thë "six months preced- 
ing the filing of the petitioiis the alleged bankrupt resided and had 
his domicile in Brooklyn, in the Eastern district, and did business in 
this district; but a few days before the filing of the pétitions he re- 
moved his domicile to this distt^ict. The évidence satisfies me: that 
this was a bona fide renhoval, for the purpose of making his résidence 
and domicile in the city of New York, and that at the time the péti- 
tions were filed he had his domicile in this district. Under thèse cir- 
cumstances, the question is in whicli district the first hearing shall 
bè had. 

It is argued that the correct test of jurisdiction under rule 6 is 
where the bankrupt hàd his domicile when the pétition was filed, and 
that view is stipported by a strict grammatical construction of thé lan- 
guage of the rule. But, in my opinion, the true meaning of rule 6 
is that, when pétitions are filed in différent districts, the court whosd 
ground of jurisdiction is that the bankrupt's domicile bas been in that 
district during the greater portion of six months is the court in which 
the first hearing shall be had. This court, would bave no jurisdiction 
to render an adjudication against the alleged bankrupt on the ground 
of domicile, because he has not beeri domiciled in this district for the 
greater portion of the preceding six months. Its ground of jurisdic- 
tion is the fact that thç allège^ bankrupt, did business hère. ,, The re- 
moval of the aljeged bankruptifrom Brooklyn to New York did not 
divest the Btooklyn court of jurisdiction on the ground of domicile. 
As its jurisdiction ^still exists oh that grôtind, I think the: court in the 
Eastern district is the court which is intended in rule 6 when it pro- 
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vides that the first hearing shall be had in the district in which the 
debtor bas bis domicile. 

Tbe motion for a rearc^ument is denied. 



In re ISAACSON. 
(District Court, E. D. New Yorli. Apri! 20. 1908.) 

1. BANKBUPTOY — PnOCEEDlKGS IK DiPFEKENT BlSTKlCTS — ÏRAKSFER A^"D CON- 
■ -, SOLIDATIOK. 

., General Orders in Bankrnptcj' No. G (32 C. C. A. v), wlùel) provicies 
tliat in case two or more pétitions sliall be filed agaiust the siime In- 
dlvidual ,in différent districts tlie first iienriug shall be had lu the dis- 
trict In which the debtor had his domicile, and that the court which 
makes the first adjudication shsUl retain .iurisdiction over ail proceed- 
Ings until the saine shall be closed, is subject to the provisions of 
Bankr. Act July 1, 1898, e. 541, § 32, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3434), which in such case authorizes a transfcr and consolidation of 
the proceediugs in the court which can proceed therein with greatest con- 
venience to the parties in interest, 

2. Same— "District oe His IJomioile." 

"\^here two pétitions in bankruptcy hâve been filed against the samo 
Individual, one in the district in which thealleged bauki-upt has resided 
during the greater part of the precediug six mouths and the other in a 
district into which he has recently removed and estaWished his rési- 
dence, the former is tiie "district of his domicile," within tlie meaning 
of General Orders No. 6 (32 C. O. A, v), rn which the first hearing should 
be had unless the case is transferred for convenience of parties under 
the provisions of Bankr. Act July 1, 1898, e. 541, § 32, 30 Stat. 554 
(U. S. Comp. St. 1901, p. 3434). 

In Bankruptcy. On motion to transfer proceedings. 

H. & J. J. Lesser, for receiver. 

James, Schell & Ell<;u s (Robert P. Levis, of counsel), for creditors. 

Hyman & Campbell, for creditors' committee. 

Jacob M. Guedalia, for bankrupt. 

CHATFIELD, District Judge. The alleged bankrupt, Samuel D. 
Isaacson, has resided and had a domicile in the borough of Brooklyn 
for a number of years, as is shown by his testimony in this proceed- 
ing, He has had as well for six or seven years a place of business 
at No. 22 Manhattan avenue, in that borough, and in the Eastern dis- 
trict of New York. At some time in the month of June, 1907, he 
opened an office at 565 Broadway, in the borough of Manhattan, in, 
the Southern district of New York, at which he carried on a whole- 
sale business in the same line of goods, silks, \yoolens, dress goods, 
etc., as the business conducted in his retail store in Brooklyn. The 
Brooklyn property consisted of the ground floor of four buildings 
and the second fîoor of one of the buildings. The books and gênerai 
records of the entire business seem to hâve been kept at the Brook- 
lyn store, and the New York establishment consisted of two ofKce 
rooms, in one of which certain pièce goods were kept for use in the 
Wholesale business. The transactions conducted in the New York 
office were transferred to the Brooklyn office for record, and the stock 
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of goods in the Brooklyn store was much greater in value than that 
in New York. The alleged bankrupt also owned some of the buildings 
at the Brooklyn address. 

The alleged bankrupt testified, upon a hearing held upon March 4, 
1908, that he had lived in New York for a period of about 10 days (pri- 
er to that time haVing lived in Brooklyn). Six days before this examina- 
tion, viz., upon the 37th day of February, 1908, three creditors of 
Samuel D. Isaacson, the alleged bankrupt, filed an involuntary péti- 
tion in bankruptcy in the Southern district of New York, and a re- 
ceiver was appointed. Upon the 4th day of March, 1908, certain 
creditors filed an answer in the proceeding in the Southern district 
of New York, denying that the alleged bankrupt had a principal place 
of business and résidence or domicile in the Southern district of New 
York. The alleged bankrupt, however, appeared by attorney upon 
the 28th day of February, 1908, and upon the 4th day of March this 
attorney consented that the bankrupt be adjudicated, and adjudica- 
tion was thereupon had before the expiration of the period within 
which creditors might hâve answered. Motion was subsequently made 
to vacate the adjudication, and, the motion being granted, a reargu- 
ment was had. Upon the reargument the court has passed upon the 
status of the proceeding in the Southern district, and référence will 
be made to this décision later. 

In the Eastern district of New York three creditors, one of whom 
had been a petitioning creditor in the Southern district, filed an in- 
voluntary pétition against Isaacson upon the 2d day of March, 1908; 
and, this pétition having been brought to the court's attention, it was 
deemed unnecessary to appoint a receiver in the Eastern district, 
inasmuch as the receiver who had already been appointed in the 
Southern district had taken possession of the bankrupt's property and 
was presumed to be doing ail that should be done to protect the es- 
tate. The alleged bankrupt did not consent to the adjudication in 
the Eastern district of New York, but, through the same attorney who 
appeared for him in the Southern district, filed an answer denying 
the allégation of résidence and the commission of acts of bankruptcy, 
and further setting up as a défense the proceedings in the Southern 
district of New York, in which an adjudication was stated to hâve 
been had. The bankrupt verified this answer on the 18th day of 
March, 1908, before a notary public, and the answer was fîled in this 
court upon that day. Examinations of the bankrupt and of third par- 
ties hâve been had in the Southern district, while an examination of 
certain third parties has been begun in the Eastern district and is 
now unfînished, having been stayed pending the hearing of this mo- 
tion. Several creditors hâve intervened in each district, and hâve ap- 
peared and been heard upon the motions; but their intervention does 
not alter the questions which must be considered as to the jurisdiction 
of the court. The amount and number of thèse creditors' claims will 
be considered later with respect to the question of the convenience 
of parties and witnesses in subséquent hearings. 

The bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3430]) in subchapter 2, § 2, provides: 
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"That the courts of bankruptcy * * * are hereby invested * * » 
with sueh jurlsdlction * * * as will enable theui to exercise original ju- 
risdiction in bankruptcy proceedinjjs * * * to (1) adjudge persous bank- 
rupt Vfho hâve had their principal place o£ business, resided, or had their 
domicile within tbeir respective territorial jurisdletions for the preceding six 
months, or the greater portion thereof," and "(19) trausfer cases to other courts 
of bankruptcy." 

Section 33 provides that: 

"In the event pétitions are flled against the same person, * * * in dif- 
férent courts of bankruptcy each of vFhich bas jurisdiction, the cases shall be 
transferred, by order of the courts reilnquishlng .iurisdiction, to and be Con- 
solidated by the one of such courts which can proceed with the same for the 
greatest convenience of parties in interest." 

Under authority of section 30 of the same act the Suprême Court 
of the United States has issued certain gênerai orders, of which Gen- 
eral Order 6 applies to the présent situation and to the provisions of 
section 33 above stated. General Order 6 (32 G. C. A. v) is substan- 
tially as follovifs: 

"In case two or more pétitions shall be flled against the same individual in 
différent districts, the flrst hearing shall be had in the district In which the 
debtor has bis domicile, * * * and the proceedlngs upon the other pétitions 
may be stayed until an adjudication Is made upon the pétition flrst heard; 
and the court which makes the first adjudication of bankruptcy shall retain 
Jurisdiction over ail proceedlngs therein until the same shall be closed." 

It may be assumed that General Order No. 6 is subject to the pro- 
visions of section 33 of the bankruptcy law, and that the case may be 
transferred and consoUdated for the convenience of the parties, if 
brought within the provisions of section 33, in spite of the direction 
in the gênerai order that the court first adjudicating shall retain juris- 
diction until the proceedlngs are closed. But, before considering the 
question of consolidation, it is necessary to refer to the décision of 
the District Court of the Southern District upon the application to 
vacate the adjudication had there, and to consider as well the effect 
of General Order No. 6, as interpreted by that décision, upon the 
proceedlngs in both districts, and now before this court on this motion. 

The question before the court in the Southern district seems to hâve 
been twofold. The first phase of the question was raised by the 
answer interposed in that district on behalf of the creditors who filed 
the pétition in the Eastern district. In this answer the jurisdiction 
of the District Court of the Southern District was questioned, and, 
adjudication having been entered before this issue was determined, the 
court (assuming that the adjudication should be set aside) took up 
the second phase of the question, viz., whether the proceedlngs in the 
Southern district should be stayed, and a hearing had upon the issues 
of insolvency raised in the Eastern district, in order that the provi- 
sions of rule 6 might be respected. Judge Holt in his décision says 
that the word "domicile" in rule 6, while grammatically fitting the 
ten days' habitation of the bankrupt in the Southern district, should, 
when rival pétitions are under considération, be held to mean the 
domicile which has existed during the greater portion of the preced- 
ing six months. Judge Holt goes on to say that, if the Southern 
district had no jurisdiction to adjudicate upon the ground of domi- 
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cile, then the provisions of rule 6, directing a hearing first in the dis- 
trict where domicile existed, require the hearing of the issues in this 
the Eastern district before other action can be taken. The resuit of 
such an application of rule 6 is apparent, and a strict conipliancè with 
the later provisions of that rule, to the effect that thé court making 
the first adjudication shall retain jurisdiction until proceedings are 
:losed, would prevent the Southern district of New York from again 
taking up the proceeding in that district. In fact,, an order has been 
entered upon Judge.Holt's décision staying proceedings in the South- 
ern district until a hearing of the issues in this district, and it is im- 
possible to see how the Southern district can reacquire a right to pro- 
ceed, unless the proceedings in this district are dismissed or the mo- 
tion to consolida te is granted. 

The présent motion is in effect for such consolidation, under section 
33, vi^hich, as has been said, must be held, can be enforced in spite 
of the apparent prohibition contained in rule 6. While such a mo- 
tion might be considered prématuré, in view of the stay and the order 
vacating the adjudication in the Southern district, it is évident that 
this court must hear the issues raised by the answer filed in this dis- 
trict, and then proceed to considêr the présent application, unless for 
the sake of brevity we considêr the application at once. If section 
32 can supersede the language of rule 6, this can be done at arty time, 
and the décision of immaterial questions should not be unnecessarily 
undertaken. But, if the proceedings are to be consolidated, no trial 
of the issues in this district woùld be of any service, if it were not 
that the answer interposed in the Southern district and a change of 
résidence on the part of the bankrupt might entirely defeat the juris- 
diction of that court, and it is dotibtful whether jùri'sdidtion could be 
conferred upon the Southern district by the consolidatiort; of a valid 
proceeding with one subsequently held invalid. This 'court is, there- 
fore, inclined to agrée with Judge Holt that the issues in this district 
must be determined at once, unless this court should differ with Judge 
Holt on the points raised. There are, therefore, two matters to be 
considered. In the first place, was the Eastern district; on February 
27, 1908, the place of domicile of the bankrupt, and on that account 
the proper place for a first hearing of the pétition in bankruptcy? 
Second, does the convenience of witnesses and the interést of the par- 
ties require the case to be sent to the Southern district for hearing? 

Section 3 of the bankruptcy law has given three grounds for the 
acquisition of jurisdiction : First, a principal place of business ; sec- 
ond, a résidence; and, third, a domicile within the district. As has 
been pointed out by this court in the case of In re Alice Lee Tully, 
156 Fed. 634, a court of bankruptcy may acquire jurisdiction over 
the person of the bankrupt and over the subject-matter of a proceed- 
ing, and, if no proceeding be started in a district having a superior 
right, an adjudication mày ultimately be had, even though the bank- 
rupt at the time of filing the pétition had not been a résident or had 
a domicile within thé' district where the pétition is filed for the requi- 
site greater portion ôf the six months immediately preceding. But, 
if under those circumstances a pétition should bé filed in the district 
whère the bankrupt had had such a résidence or domicile for more 
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than three months, it is considered that the district in wliich tlie rési- 
dence was sufficient would hâve the superior right. In other words, 
both districts would hâve jurisdiction, but only the district in which 
the résidence was sufficient could adjudicate. Rule 6, in the case of 
a conflict of that sort, should apply to both cases, and there would 
seem to be no doubt that the interprétation given to that rule by Judge 
Holt would prevail. If the bankrupt filed a pétition in the district in 
which he had a principal place of business, and another pétition should 
be filed in a district in which he had a résidence or domicile, rule G, 
again, would require adjudication m the district of the domicile, un- 
less section 32 should be invoked. 

In the présent case issue has been raised in the Southern district 
as to whether the place of business in that district is such as was in- 
tended by the statute when the phrase "principal place of business" 
was used. The Southern district, nevertheless, had jurisdiction of the 
proceeding and of the person of the alleged bankrupt, and ultimately 
could bave adjudicated, unless a superior jurisdiction were acquired 
in the Eastern district. The Eastern district of New York had juris- 
diction upon the filing of the pétition, because of the résidence and 
domicile of the alleged bankrupt in this district for the greater por- 
tion of the immediately preceding six months, and can adjudicate 
after a détermination of the issue of insolvency. It would, therefore, 
seem necessary to proceed in this district, unless because of the con- 
venience of the parties the case is to be sent back under section 33. 
The décision of Judge Holt and of this court will dispose of the is- 
sue that the Southern district has a prior proceeding pending, raised 
by the answer in this district. The consent on the part of the bank- 
rupt to an adjudication in the Southern district will be material évi- 
dence in determining his déniais of acts of bankruptcy în the proceed- 
ing in this district, and the testimony taken in the examinations in the 
Southern district of New York is on file and available to the creditors. 

The largest creditors bave asked that jurisdiction be retained in 
this district. The books of the bankrupt, and the witnesses who were 
engaged as clerks of the bankrupt in the keeping of those books, are 
presumably in the Eastern district. The real estate of the bankrupt 
is located hère. His retail business is much greater in extent, se far 
as its physical aspects are concerned, than the wholesale business 
conducted in the Broadway office. The convenience of attorneys will 
not be greatly différent in one district than in the other. No préju- 
dice to the interests of the creditors or the bankrupt can be gathered 
from the affidavits, if the hearings should be held in the Eastern dis- 
trict and the estate administered there, and no sufficient reason is 
shown why the case should be transferred, under the provisions of 
section 32. 

It may be assumed that this court is reluctant to take up the admin- 
istration of â case which has apparently been well conducted in the 
neighboring district, and if the Southern district had been in à iX)si- 
tion to retain jurisdiction, or to proceed to an adjudication, and if 
the court in the Southern district had not decided that a hearing 
should. be had hère, the logic of the situation itself might hâve been 
sufficient to cause the sending of the case to that district for consolida- 
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tion. But under the form of order entered in the Southern district, 
whereby tlie jurisdiction of that district is left undetermined, and 
whereby a hearing in this district is deemed proper, no course seems 
to be open, which will not be dangerous as a précèdent, than to pro- 
ceed with the matter in the Eastern district of New York, and to di- 
rect that the issues raised by the answer hère be immediately brought 
on for trial. 

The motion for consoHdation will therefore be denied, without 
préjudice to a renewal thereof, if the Southern district ever adjudi- 
cates, and the necessary showing under section 32 can be made. 



PENNSYL VANIA STEEL 00. r. ?\^EW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New Yorlc. Jlarch 4, 1908.) 

Keceivees— Allowance and Payiient of Claims— Pboceedings. 

In order to expedite ijroceedings in insolvency against street raiiroad 
conipanies, where a large number of claims for torts are presented, they 
may properly be divlded into groups, and a spécial master appointed to 
liquidate each group, in so far as the daims hâve not been liquidated by 
suit. 

See 160 Ped. 221, 222, 324. 

Byrne & Cutcheon, for complainant. 
James L,. Quackenbush, for défendants. 
Alasten & Nichols, for receivers. 

LACOMBE, Circuit Judge. Several thousand claims fother than 
those on contract) hâve been filed with the spécial master, and from 
the statements contained in receivers' pétition filed herewith it seems 
désirable that something should be done to facilitate their liquidation. 
A proceeding such as this, as the United States Suprême Court in- 
timated in its récent décision in Re Konrad, 28 Sup. Ct. 219, 52 L. 

Ed. , should be expedited. It is essential to such expédition that 

the total amount of provable claims against the property in the hands 
of receivers should be determined promptly. This may be most con- 
veniently done by dividing them into groups and appointing addi- 
tional spécial masters to undertake the work of liquidating such of 
them as may not hâve been already liquidated by trial and verdict 
before they are called for hearing. 

One of thèse groups comprises claims and actions thereon against 
the New York City Railway Company to recover statutory penalties 
for failure to give transfers to passengers. Of thèse there are 4,203, 
distributed as follows : 

1904 1 

1905 758 

1906 S,124 

1907 : . . ; . .... 320 

4,203 

During the four mônths which hâve elapsed sincé the appointment 
of spécial riiâster none of thèse actions hâve been tried. Among them 
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there are, no doubt, very many causes where transfers were refusée! 
*o bona fide passengers; but from such information as the receivers 
iiave been able to obtain by far the larger number are daims by per- 
sons who engaged in the occupation of being refused transfers as a 
novel and lucrative industry — a circumstance which the Appellate 
Division of the Suprême Court in this Department has held to be fatal 
to recovery. When the wheat shall be separated from the chaff, it 
would seem that those having meritorious claims may be afforded an 
opportunity for speedy liquidation before a spécial master, who can 
give exclusive attention to their cases. He will, of course, follow the 
décisions of the higher state courts on ail questions touching the con- 
struction of the State statute under which the claim arises, and in ail 
instances where a claim shall hâve been adjudicated in a state court 
before it is taken up for considération by îiim will liquidate in con- 
formity to the décision of the state court, except in cases where newly 
discovered évidence may show that such court was imposed upon. 

There are also many claims filed for damages, based on négligence 
and other torts, on which claims actions were brought as follows, 
for accidents : 

In 1902 45 

" r.m 172 

" 1!K!4 387 

" imr, 647 

" liHX; 852 

" 1EX)7 7K> 

2,S1!> 
Year not given 52 

2,871 

There are also 100 claims against the Metropolitan Street Railway 
Company for accidents prior to lease to New York City Railway Com- 
pany. Thèse and the actions of 1903, 1903, and 1904 are what may 
be called "old actions," which for some reason hâve become stranded, 
presumably in many cases because the attorneys having them in 
charge hâve but little expectation of success. It is unreasonable to 
suppose that meritorious causes of action, in which a money judg- 
ment might hâve been recovered years ago, should be thus allowed 
to slumber. They should be promptly put in a position where they 
will no longer impede the progress of this proceeding, so that the 
abandoned causes may be eliminated, and those in which a trial is 
wished for may be tried without further delay. 

The actions for accidents begun in 1905 could also hâve been tried 
long before now, had plaintiiï's attorneys been reasonably diligent. 
The state courts hâve several parts devoted to the trial of actions of 
this sort, and certainly are not in the habit of refusing a plaintiflE the 
right to try his cause promptly, because of any dilatory excuse .on 
the part of a défendant corporation. The issues of this year (1905), 
therefore, will also be sent as a single group to an additional spécial 
master, an d the "old actions" (prior to 1905) to still another spécial 
master. 

161 F.— 50 
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As to the actions for accidents begun in 190G, it cannot be said that 
plaintiff's attorneys hâve been-dilatory ; but; in view of the large num- 
ber of them, it is désirable that an additional spécial master should 
be selected to hear them, and thus, givg claimants an opportunity for 
prompt liquidation. 

Ânordermay be prepared directing' Spécial Master William L. 
Turner to transfer for liquidation ail daims for refusai of transfer 
to a spécial niaster to be nan^ed by the court, and directing said spé- 
cial master to proceed according to the practice in equity to take such 
proof as may be presented: in each case ; and report thereon to this 
court with ail convenient speed, , When thèse claims shall hâve been 
liquidafed, and Hquidation approved by the court, they will be re- 
turned to Spécial Alaster Turner for classification with the other 
claims. ; 

Similar orders may be prepared as to tort actions for 1905, for 
1906, and tort actions pripr to 1905, and a similar separate order cov- 
ering actions against thé Metropolitan Street Railway Company. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. 
.(Circuit Court,. S. D. New York. Mardi 16, 1&08.) 



CORPOBATIONS — iNSOLVENOr PROCEEDIX.GS— PBOOF OF .GLAIMS. 

In insolvency. proceedlngs against- a corporation, no elaiiiiant can be 
recognized as eutitled to share in the assets in the liands of the re- 
ceivers, unless his claim has been proved before a master in accordance 
with the order of the court, although. -judgments obtained against the 
corporation in other courts may properly be aceepted by the master as 
suffieient proof of the claims and their amouut. 

Sëe 160 Pé<i., 221, 23.3, 234. 

Byrne & Cutcheon, for complainants. ' ' 
James L. Quackenbush, for défendant'. 
Masten & Nichols, for receivers. 

LACOMBE, Circuit Jùd^e. Somèof tlie 'spécial masters who 
hâve been appiointed to liquidaté the claims of alîèged creditors which 
hâve been filed against défendant report' that therè seems to be some 
misunderstatidiiig as to- the practice. When reçëivers Were appointed 
it was stated-by the court that in liquidàting claims the master would 
accept a judgmeilt in faVor of the claimant as suffieient proof of the 
claim and its amount* ûhless there was some '•évidence to show that 
the court renderirig the- judgmeflt had been impôsed'Upori;' As was 
pointed outina-m'emorahdumîrecently filed(161 I^ed.'784), that stâte- 
ment was notnmtenâed''tô imply that tbis proceedihg' should be held 
uç indefiriiteiy :till:àllclairtîantsmight bring to trial such actions as 
had been brought upon their clainis. Judgiitg fïôin past expérience, 
sùch a course' : would posiporie the termination of this ifeceivership for 
years tô GoirièJ':' •.'• ■ ' "■'■'■ 

No claitnant (iàn be. recognized las-entitledto réceive- atiy distributivè 
share of whatever assets hâve come or may corne into receivers' pos- 
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session, unless his claim has been proved and its amount liquidated 
before the spécial master agreeably to equity practice. The master 
will make up a calendar and give proper notice to claimants. As each 
claim is reached in its order, he will proceed to liquidate. If a judg- 
ment sustaining it is presented, he will liquidate in conformity thereto. 
If no judgment be presented, he will liquidate on such évidence as 
may be produced before him by claimant and défendant. If the claim- 
ant présents no évidence, he will liquidate on defendant's proofs. If 
no évidence at ail is presented, he will report that fact to the court, 
showing that notice to liquidate was duly given, and stating that the 
claim is disallowed for the reason that there is nothing to show its 
validity. 

The court does not undertake to restrain claimants whose claims 
were, in suit before receivership, or hâve since been sued upon, from 
prosecuting such suits to judgment against the défendant; but, ex- 
cept in cases where some lien on the property was acquired before 
receivership, it is only the claims that hâve been proved before the 
spécial master which will be entitled to share in whatever dividend 
may be distributed when the assets or their proceeds are marshaled. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. 

et al. MORTON TRUST CO. v. METROPOLITAN ST. RY. 

OO. et al. GTJARANÏEE TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. March 30, 1908.) 

EECEI VEBS— CeETIFIC ATES . 

Reçeivers' certiflcates authorized in insolv«iicy proceedlngs . against a 
Street railroad company. 

In Equity. On pétition of reçeivers of Metropolitan Street Rail- 
way Companv for leave to issue reçeivers" certificates. 
See 160 Fed. 221, 323, 324. 

Masten & Nichols, for reçeivers. 

Bronson Winthrop, for Morton Trust Co. 

Davies, Stone & Auerbach, for Guarantee Trust Co. 

LACOMBE, Circuit Judge. There séems to be a very urgent ne- 
Cessity for the issue of certificates to the amount asked for ($3,500,000), 
and the prayer of the pétition is therefore granted. The certificates 
will be superior in lien to the two mortgages, viz., the gênerai and 
collatéral trust mortgage and the refunding mortgage. The certificates 
are to run for one year and to pay 6 per cent, semiannualïy. Détails 
as to ofïering for sale may be arranged on settlement of order. The 
order will not contain any spécifie appropriation of the proceeds, but 
instead there shall be inserted a gênerai clause to the efïect that re- 
ceiver& shall keep a separate aCcount of the proceeds of thèse certifi- 
cates, and that no part thereoî shall be used except in the improve- 
nient, acquisition, préservation^ or maintenance of property which is 
covered by both of said mortgages, and that ail rolling stock bought 
with such proceeds shall be marked to that efïect. 
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HOOD EUBBER CO. v. ATLANTIC MUT. INS. 00. 

(Circuit Court, S. D. New York. June 5, 1908.) 

Insueance— Marine Insurance— Policy — Construction. 

An open marine policy on goods to be transported by rail and lake pro- 
vided: "This insurance is not to cover more than $100,000 by auy one 
steamer, or in any one place at one timo." Hcld, that such clause should 
be construed to mean that the policy was not to cover more tlian $100,000 
In value carrled by any one steamer, so that, goods to the value of 
$349,426.70 havlng been assembled and loaded on a single vessel, and dam- 
aged in a disaster to the amount of $85,996.70, the insurer was only liable 
for such proportion of the loss as $100,000 bore to the actual value of the 
shipment on the vessel. 

At Law. Demurrer to complaînt in action on policy of marine in- 
surance. 

Wing, Putnam & Burlinghara, for plaintiff. 
Carter, L,edyard & Milburn, for défendant. 

RAY, District Judge. The défendant for a due considération is- 
sued to the plaintiff a marine insurance policy whereby in substance 
and effect the Atlantic Mutual Insurance Company to Hood Rubber 
Company did make insurance and cause to be insured at and from 
Boston or East Watertown, Mass., by railroad to a shipping port on 
Great Lakes and thence by steamer on Lakes to ports on Lakes on 
goods, principally boots and shoes, laden or to be îaden on board the 
good railroad and steamer or steamers, one million dollars. "This in- 
surance is not to cover more than $100,000 by any one steamer, or in 
any one place at one time." The proper détermination of this demur- 
rer dépends on giving the correct interprétation to the words : 

"This insurance Is not to cover more than $100,000 by any one steamer, or 
in any one place at one time." 

The plaintiff shipped goods in différent consignments at différent 
times, each shipment of less than $100,000 in value, the largest being 
valued at about $12,500 ; but at a port on the Lakes shipments of the 
value of $349,426.70 were assembled and loaded by the Rutland Trans- 
it Company on one vessel, the F. H. Prince, at one time, and she sailed 
virith plaintiff 's goods of that value on board, met with disaster, and 
the goods M^ere damaged to the amount of $85,996.70, of which the 
défendant paid $24,610.79, conceding its liability to that extent, and 
same was received, but without préjudice to an action for the balance, 
if liable therefor. 

The complaint is so framed as to présent the real controversy be- 
tween the parties, The défendant insists that it is only liable on the 
basis that the entire cargo on the F. H. Prince was of the value of 
$100,000; that the words quoted should be read as follows: 

"This insurance is not to cover more than $100,000 vporth, or in value, of 
goods or property shipped by any one steamer at one time, or gathered iu 
any one placé at one time." 
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On the other hand, the plaintiff claims that the words should be 
read : 

"Thls insurance shall not cover more than $100,000 of loss or damage on or 
to goocls shipped by any one steamer at one time, or assembled In any one place 
at one time." 

Or, putting it another way, the plaintiff insists that the clause 
mentioned does not limit to $100,000 the insurance upon goods on 
one steamer at one time, but limits to that sum the amount recover- 
able by the insured in respect to a loss to goods carried by one steam- 
er. The defendant's position is that by the very terms of its policy 
it insured the goods on the F. H. Prince, valued at $349,426.70, to 
the amount of $100,000 only, and that under the well-established prin- 
ciples of marine insurance it is liable only for such a proportion of a 
loss as the amount by it insured beats to the agreed value of the 
whole subject of insurance; or, stating the proposition differently, 
that it is liable for such proportion of the amount by jt insured as the 
loss is of the subject of insurance. I think this clause in question, 
which was on the margin of the policy, means this: 

"This insurance Is not to cover more tlian $100,000 of property In value, 
carried by any one steamer at one time, or assembled in any one place at 
one time." 

I think the évident purpose was to limit the insured to cargoes of 
property not exceeding $100,000 in value, and to prevent the assembly 
in one place of more than that amount of property in value. Probably 
what the insurer intended to say was; 

"This policy or agreement Is not to Insure more than $100,000 worth of 
property carried on any one vessel at one time, or assembled in any one place 
at one time." 

Clearly it did not mean to say : 

"Thls insurance is not to cover more than $100,000 losg or damage by any 
one steamer, or in any one place at one time." 

"One hundred thousand dollars loss or damage by any one steamer" 
would not correctly represent the idea, if it was intended to say: 

"This insurance is not to cover more than $100,000 loss or damage on goods 
carried by any one steamer, or assembled in. any place at one time." 

The goods insured were to be in transit, and this the parties knew. 
They were to be transported partly by rail and then to destination 
by water. The words we naturally would insert after "$100,000" 
are "in value carried," so it would read : 

"Thls insurance Is not to cover more than $100,000 in value carried by any 
one steamer," etc. 

I am not cited to any case covering this exact case, and I am un- 
able to find one; but the language of Patteson, J., in Crowley v. 
Cohen, 3 B. & Ad. 478, is suggestive. At the bottom of the policy 
was written the following: 

"£3,000 only to be covered by the policy in aay «ne boat on any one trip." 



790 161 ffEDEEAL BEPOETER. ; 

The : court was not called upon dir.ectly;to pass on thé.meaning ^of 
the clause, but incidentally it said : 

, "Tlie proviso tliat .only £3,000 should be coverçd iii any one boat on any one 
trlp sbows tlint at, least more tUanone voyage, was coiitemiilated, in whicii 
each boat mlglit take as miicb as £3,000 worth of goods." 

My attention is called to otlier cases, which are instructive, but net 
décisive. 

It is ûtinecessary to, comment on the second and third causes of ac- 
tion, for travel and expenses, etc., and for gênerai , average lossés, 
expenses, arid sacrifices. Défendant hasconceded its. liability on the 
basis mentioned and pE^id àccordingly. If I am correct in my under- 
standing of the clause irientioned, éach' cause of action i s disposed bf. 
It is not àlleged or claimed in the complaîrit, or on the argument, that 
ît càri, be shown that the words used in the contract of Insurance set 
forth havé any spécial mçaning other than'such as the law and entire 
Contracjt gîyés them;/that is, it is not clàimèd the' plaintiiï's case can 
be aided by^extrinsic évidence. ., :'|,., 

It follôws that thé d.emurrer -myst.be sustained,'with'costs. The 
plaintifï, if so advised; may file ànd serve an amended complaint with- 
in 30 da:yS, on payment Ôf such costs. ■ ' , 



' HÔOD RUBBER CO. v. RUTLAND TRANSIT CO. 
; (Circuit Court, S. D. Is'ew York. June 5, 19G8.): 

1. SiriPPiNG— Spécial Contract— VAi,rE ci' Goods. 

The owner of a liije of lake steamers eould lawfully make a spécial 
qontract with tlie shipper not to place more than $100,000 wortii of goods 
on any one of the vessels at one time, and having made such contract,: 
was Imund to perform the same, notwithstanding its common-law duty as 
a carrier to forward ail goods as received. 

2. Same— Brbaoh. . . , , 

Défendant having eontracted not to place more! than $100,000 worth of 
plaintifC's goods on any one of Its vessels foi- transpoi*tation at one time. 
and with knowledge that plaintilï's Insurance was llmited to $100,000 
^^'orth ôf goûâs on atiy'one steaiiief at any one time in, violation ôf the con- 
tract ioaded an aissembled shipment valued at $349,426.70 without plain- 
tiff's knovyledge on a single vessel, which shipment sustained a damage. of 
$8.5,996.70. HeAû that, since the insurance company was ouly liable for 
such a proportion of'tlie loss as $100,000 bore to the whole value of the 
goods shipped, défendant was respousible for breaeh of contract for the 
balance of the loss. i " ' 

At Law. Demurrer: to complaint: in action against défendant, â- 
common carrier, for damages for handling the goods of plaintifï in 
violation of the agreement of the parties. 

Wing, Putnam & Burlingham, for plaintifï. 

Albert H. Harris (Chas. C. Paulding, of counsel), for défendant. 

RAY; District Judge. The défendant is a common carrier, and at 
the tinies in question was engaged in the business of transporting 
goods upon the Great Lakes between the port of Ogdensburg, N. Y., 
and other ports on said=L,akes by meanS of a line of steamers owned and 
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operated by it. The plaintiff, a rtianu facturer and seller of rubber 
goods, was accustomed to ship same from Watertown, Mass., to 
Ogdensburg, N. Y., by rail, and thence by defendant's steamers to 
ports upon said Great Lakes. The shipments made by plaintiff from 
time to time were each less tban $100,000 in value. The plaintiff 
was accustomed to insure each shipment against périls of the seas 
and lakes during such transportation.under a form of Insurance policy 
which contained the following: 

"This Insurance not to cover more tban $100,000 by any one steamer, or 
in any one place at one time." 

In the month of April, 1904, the défendant, well knowing plain- 
tiff 's practice to so insure its shipments of goods, agreed with the 
plaintiff that, in considération of such shipments being made by way 
of Ogdensburg. and defendant's line of steamers, the défendant would 
not upon the arrivai of such shipments at Ogdensburg load more than 
$100,000 vvorth thereof upon any one. steamer at one time. The 
plaintiff relied upon said promise, and made shipments from Water- 
town by way of Ogdensburg and defendant's steamers, and con- 
tinued to insure said shipments of goods during transportation in 
the manner aforesaid only, and under a policy containing the clause 
referred to. On or about June 20, 1901:, the défendant, with fuU 
knowledge of the value of said shipments and in violation of its agree- 
ment, loaded several of such shipments of merchandise on one of its 
steamers, the F. H. Prince, for transportation to a point or points 
of said Great Lakes. The. value of each of said shipments was much 
less than $100,000; but the aggregate value of the shipments which 
the défendant put upon the F. H. Prince at one time in violation of 
its agreement was $349,426.70. During the voyage the said goods on 
said steamer were damaged in the sum of $85,996.70. The plaintiff 
had no knowledge or notice until after the loss and damage that the 
défendant had violated its agreement and placed such goods of the 
value aforesaid on said steamer. The plaintiff insured the goods 
aforesaid linder the policy aforesaid, containing the clause aforesaid, 
relying upon the defendant's promise and agreement not to load more 
than $100,000 worth thereof on any one steamer at any one time. 

After such loss due proofs thereof were made and served, and the 
insurer, the Atlantic Mutual Insurance Company, conceded its lia- 
bility, for such proportion of said loss as, the sum of $100,000 bears 
to the sum of $349,426.70, the tptal value. of the goods on said ves- 
sel, being the sum of $24,610.79, and paid that sum to the plaintiff. 
The insurer denied liability for the balance of said loss and dam- 
age, amounting to the sum of $61,385.91, and refuses to pay said bal- 
ance, upon the ground it was not liable therefor, as it was only a 
partial insurer of said goods in the sum of $100,000. The plaintiff 
sustained other loss and damage, which it would hâve recovered 
of the insurer in full under the said policy, but for the clause therein 
to which attention has been invited, and but for the fact that de- 
fendant in violation of its agreement placed $349,426.70 worth of 
goods on said vessel at one time. The complaint sets ont the facts 
in regard to said damages, etc. The complaint allèges damages by 
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•reason of the facts aforesaid in the sum of $65,769.53, and demands 
judgment therefor. The défendant demurs to the complaint upon the 
ground that it does not state facts sufhcient to constitute a cause of 
action. 

The défendant insists that the complaint shows on its face that 
the insurer was and is liable for ail the loss mentioned in the com- 
plaint under its policy of insurànce, notwithstanding the clause to 
which attention has been called. The contention is that the entire loss, 
etc., was less than $100,000, and that the policy of insurance covered 
loss to the extent of $100,000. In Hood Rubber Company v. At- 
lantic Mutual Insurance Company, 161 Fed. 788, this court has just 
decided that the clause, "This insurance not to cover more than $100,- 
000 by any one steamer, or in any one place at one time," cannot be 
read to mean $100,000 of loss by any one steamer, but must be con- 
strued to mean $100,000 in value of goods or merchandise carried by 
any one steamer at any one time. As the Atlantic Mutual Insurance 
Company is not liable for the entire damage under the allégations of 
this complaint, a good cause of action is stated against the Rutland 
Transit Company. It had knowledge of plaintiff's course of busi- 
ness and insurance, and promised and agreed that it would not put 
more than $100,000 worth of plaintiff's goods on any one of its steam- 
ers at one time. Relying on that agreement, the plaintiff, to the 
knowledge of the défendant, insured under the policy aforesaid, and 
forwarded its goods to be transportèd by this défendant under its ex- 
press agreement aforesaid. The défendant violated that agreement 
without the knowledge or consent of the plaintiff, and as a resuit of 
the violation the défendant has been unable and will be unable to re- 
cover ai the insurance company damage and loss sustained by it to 
the amount of $65,769.52. The plaintiff sustains thèse damages by 
reason of the violation of its agreement by the défendant, Rutland 
Transit Company. 

The défendant insists that it was its duty to forward such goods as 
came to it, as thèse goods were marked to a particular address and 
destination. That is true ; but it was not its duty, having made a 
spécial contract with the plaintiff not to place more than $100,000 
worth of goods on àny one of its vessels at one time, to forward tliese 
goods in violation of that spécial agreement. Having made a spécial 
contract and agreement, it was bound thereby. It was an agree- 
ment it had the right to make. The damages claimed were within 
the contemplation of the parties, and resulted from the breach of the 
contract alleged in the complaint. 

The démurrer is overruled, with costs; but défendant may answer 
within 30 days on payment of such costs, to be taxed. 
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In re BLANCHARD et al. 

(District Court, E. D. North Carolina. December 31, 1907.) 

1. BANKBrPTCY— PABTNERSIIIP— MOKTGAGE OF FlKlI TrOPERTY BY ONE PABT- 

ki:r. 

A mortgage given by one piu'tner ou partnersliip propcrty, altbough with 
the coiisentof his copartner, caniiot be eiiforced as agaiust firm creditors 
in bankrnptcy; nor bas tbe court of bankruptcy aiiy power to give it 
effect as as assignment of the mortgagor's right of exemption out of the 
partnership property. 

2. Same— Exemptions— NoETH Caroeina Statute. 

Under the persoual property exemption law of North Carolina, in case 
of bankruptcy the bankrupt must sélect his exemption in kiud, and can- 
not walt until the property bas been sold and claim tbe maximum value 
of his exemption in money from the proceeds. 

In Bankruptcy. On review of referee's décisions. 
R. C. I^awrence and J. G. McCormick, for creditors. 

PURNELL, District Judge. The record is again before the court, 
with the indorsement : "Order sent some time ago. Do not know 
why record was overlooked" — in handwriting of the district judge ; 
but the order seems to hâve been lost, and, counsel having been heard, 
the cause must again be decided. The first question arising on the 
record is as to the vaHdity of a mortgage from A. E. Howard to E. J. 
Johnson for $946.75, with interest from February 4, 1906, dated 
February 4, 1907 ; and, second, a mortgage from J. C. Blanchard to 
A. R. McEachan and J. A. Johnson, October 4, 1906 for $775. 

As to the first mortgage from Howard to Johnson, February 4, 
1907, the facts are, as testified to by R. C. Lawrence, Esq. : In Janu- 
ary, 1906, Howard executed to Johnson his promissory note for $775, 
payable January 1, 1907, for money borrowed. The mortgage, ex- 
ecuted February 4, 1907, was for the principal and interest of the note 
of 1906, and the sum of $125 advanced by Johnson to enable Howard 
to pay cost and attorney's fées in a proceeding in bankruptcy then 
about to be filed, and so used. Was it valid for the $135? It was 
made within the four months, but for a cash considération, a loan in 
contemplation of bankruptcy, for it may be inferred, from the facts 
admitted and proved, that Johnson knew or had reason to believe the 
borrower was insolvent and contemplated bankruptcy, and he loaned 
the money for this purpose, i. e., to pay costs of filing fee expenses 
and attorney's fées. Attorney's fées paid by the bankrupt are not 
specially favored bv the bankrupt act, as witness the provisions of sec- 
tion 60, subd. "d" (Act July 1, 1898, c. 541, 30 Stat. 5G2 [U. S. Comp. 
St. 1901, p. 3446]): 

"If a debtor shall, directly or indirectiy In contemplation of tbe filing of a 
pétition by or agatnst him pay money or transfer property to an attorney 
and counselor at law, solicitor in equity, or proctor in admiralty for services 
to be rendered, the transaction shall be re-examined by tbe court on pétition of 
the trustée or any creditor and shall only be held valid to the extent of a 
reasonable amount to be determined by the court and the excess may be re- 
covered by the trustée for the benefit of the estate." 
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The trustée files no such pétition in the case at bar, and, it may be 
inferred, will not. The mottgâge wàs given "with the consent oî 
Blanchard.", The mortgage and pétition in bankruptcy bear the sanie 
date, though Mr. Lawrence says the mortgage was executed the day 
before the pétition in bankruptcy was filed. Both were prepared the 
same day. The référée holds that as both of thèse mortgages were 
given by the individuals comprising the copartnership on the firm's 
property to secure an individual indebtedness, and not executed as a 
firm conveyance, and the mortgage of Howard to É. J. Johnson being 
largely to pay a pre-existirig debt, to wit, $831.75, "the interests of 
the mortgagee in the fund in excess of the personal property exemp- . 
tion allowed by law are postponed to the rights of the firm's creditors 
generally, but vvill operate as, an assignment of the personal property 
exemption which may be allowed to each bankrupt in the event the 
court should hold that the said bankrupts are entitled to their exemp- 
tions." This court lias no jûrisdiction over exemptions of bankrupts, 
except to allot them. In re- Paramore & Ricks (D. C.) 156 Fed. 218.- 

The mortgage, executed the day before the pétition to secure a pre- 
existing debt, was ^ préférence ; and this is now ad,mitted by counsel, 
and cannot be proved. Section G^c (3), providing what liens shall be 
disallowed by the adjudication, provides : 

"If the party or parties to be benefited tliereb.y hacl reasoiiable cause to be- 
lieve the défendant was insolvent and in contemplation of bankruptcy." 

Subdivision "d" of this section seems to be an exception : 

"Belng given or accepted in good faîth and not in contemplation of or in 
fraud of this act and for a présent Considération which bave been recorded 
accordlng to law * * * shall not be afifected by thisact." 

If référées will look to the bankrupt act as the chart of their duty 
and the law of the case, and not be conf used by state décisions, it 
would be better for ail concerned. The bankrupt act is an act of Con- 
gress passed in accordance with the Constitution (art. 1, § 8, cl. 4) : 

"Congress shall bave pofrer to establish uniforiii laws ou the subject of 
bankruptclesthroughout the United States." 

And . article 6 of the Constitution provides the acts of Congress 
which shall be passed in pursuance 6i the Constitution shall be the 
suprême law of the land. 

Johnson seems, from the évidence, to hâve accepted the lien in good 
faith, not in. contemplation of a fraud of the bankrupt act, and to hâve 
parted with his 'cash, a présent considération, and to bave had his lien 
duly recorded, which bringS the daim for $125 within the exception; 
but it may be said to be a "close shave," even were we dealing with 
individual estâtes, in which event the court would feel constrained to 
allow the claim to this extent against the estate of Blanchard as not 
affected by thé adjudication. As to the ruling of the référée on, this 
claim, he is reversed. We are dealing with partnership assets, not of 
the individuals. 

As to the second claim, that of McEachan and Johnson, the mort- 
gage seems to bave been given and accepted before bankruptcy was 
contemplated, or there was any suspicion of insolvency, for money to 
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enable thèse young men to go into business, the manufacture of brick, 
more than four months before the adjudication, and under the exprès.-; 
provisions of the act of July 1,1898, the bankrupt act, is not afl'ectc! 
by the passage of the act. But both of the foregoing Hens are personal 
obhgations secured by mortgages on the interest of the individuals in 
fîrm property. The court will not discuss this abstract question, vvhich 
seems to hâve confused counsel and the référée, but simply hold the 
firm debts must be paid first out of the firm assets as provided in the 
bankrupt act, that separate accounts of firm debts and assets must lie 
kept, and, if there is more than sufficient for this purpose, a marshahng 
of assets, as provided in section 5c. Loveland (3d Ed. p. 312), ably 
discusses this distinction between partnership and individual debts un- 
der the bankrupt act, citing the autliorities, among others, McDaniel 
v. Stroud (decided by the Court of Appeals of this Circuit) lOG Fed. 
486, 45 C. C. A. 446; and this has been the rule in baukruptcy since 
the décision .of Lord Chancellor King in Re Cooke, 2 P. W. 500, 
affirmed by Lord Eldon in Ex parte Clay, 1 Ves. 813, and Ex parte 
Tuitt, 16 Ves. 193. It was enacted in tlie EngKsh bankrupt act of 
1885, as it is now in the act of 1898. The partnership and the in- 
dividuals composing it are distinct entities. In re Eagles & Crisp, 99 
Fed. 695, 3 Am. Bankr. Rep. 733 ; lii re Barden, 101 Fed. 553, 4 Am. 
Bankr. Rep. 31; In re Farley (D. C.) 115 Fed. 359. Hence, as far as 
tlie debts before mentioned, both being indivickial debts, they must, as 
to the firm or partnership assets, be postponed until the firm or part- 
nership debts are paid and disallowed in this proceeding. Saying the 
liens were given with the consent of the other partner is not sufficient 
to make them partnership debts or bind partnership property. It 
should and must be evidenced by some consent or joinder in writing. 

The third claim mentioned in the report is a mortgage executed by 
the partnership, Blanchard & Howard, to C. M. Euller and H. B. 
Fuller, owned solely by C. M. Fuller, dated January 11, 1906, and 
recorded more than a year before filing the pétition in bankruptcy, to 
secure $210. The chattels covered by this mortgage were sold by 
order of the former référée, now dead, for $360. The référée holds 
that said claim should bave priority over the debts of gênerai creditors. 
This, under the provisions of the bankrupt act cited and the gênerai 
spirit of the act, was correct, and the référée is affirmed. 

The claim of L. Shaw, as reported, is almost identical with the fore- 
going, except as to amount and property" mortgaged. The amount 
of this debt was $250, with interest at 6 per cent, from November 1, 
1906, secured by a mortgage on property sold under an order of the 
référée providing the lien should attach to the fund arising from the 
sale. The engine pledged in the mortg-age sold for $425, and the brick 
mill $245. A like décision was rendered by the référée that the said 
ilaim hâve priority over the claims of gênerai creditors. In this the 
référée, for the same reasons, is affirn^ed. 

Counsel for the bankrupts "moved the court that the bankrupts be 
allowed their personal property exemptions out of the cash in the 
hands of the trustée, said exemption to be paid under the final distribu- 
tion sheet herein." Counsel asked that testimony be taken to show 
the reason why the personal property exemption was not allnttcd in 
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kind, when counsel was sworn and attempted to explain by producing 
a letter from the former référée in which he says : 

"I am not sufHcIently familiar wlth the détails of the case to Bay whether 
or not bankrupts will be benellted by a spécifie allotment at ttiis tinie. If 
the bankrupts agrée to the sale of the property as above suggested, I do not 
see how any question could arise, nor how they could be damaged." 

The late référée was a good lawyer, well posted in bankrupt law, 
and no one would think of his attempting to mislead a brother attor- 
ney. I hâve no idea he did, or intended to do so. He probably was 
advertent to the law of personal property exemptions according to 
Const. N. C. art. 10, § 1, as construed by the Suprême Court of the 
State, and followed by this court under the provisions of the bank- 
rupt act. That the debtor must sélect exempt property in kind, and 
then, where it is such as will enhance the sale of other property, such 
as staple articles in a stock of goods, he may, by consent, hâve the 
property or articles thus allotted sold by the trustée with the other per- 
sonal property, and take the cash for which such goods so selected 
sold. In no event can he receive more than $500. There is no halo 
around personal property exemptions. They are simply exemptions, 
and are not handed out on a silver waiter. There is a burden resting 
on one claiming an exemption. He must claim it. This the bankrupts 
did not do in the way contemplated by law, but it may be inferred, 
without further effort than a letter to the référée by their attorney, 
made no efïort in this behalf, but it may be concluded from the record 
by their silence and inaction assented to the sale free of incumbrance. 
The claim before the référée was too late, and even now essentials are 
not filed or shown. There is no consent on the part of either partner 
to two personal property exemptions being allowed, carved out of the 
meager assets of this estate. Neither partner shows or offers to show 
he has not another personal property exemption, independent of their 
partnership assets, both essential to an allotment. It is not a case for 
sympathy or a feeling or disposition to aid two young men who started 
into a venture on borrowed capital and failed. It is a question of law. 
Creditors lose. Why should those by whom they lose, by trying to 
aid, be allowed out of the wreck what they do not seem to hâve had 
before they started into the venture on borrowed capital? It is not 
law; hence cannot be allowed. 

The recommendation of the référée that the personal property ex- 
emption of the individuals be allotted to them in cash is not and can 
not be adopted. This proceeding is by the iirm, and there are fîrm 
debts sufïîcient to consume ail the firm assets. The funds must be so 
applied. 
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In re BLANCHARD & HOWARD. 
(District Court, E. D. Nortb Carolina. Jlarcli 30, 190S.) 

1. BANKRUPTCY— JURISDICTIOJs' OP COURT— ^EXEMPTIONS. 

A court of baiilîruptcy is wittiout jurisdiction to adjudge a banlirupt's 
exemption to a mortgagee, or to any one except tlie bankrupt. 

[Ed. Note — Jurisdiction of fédéral courts in suits relating to bankruptcy, 
see note to Bailey v. Moslier, 11 C. C. A. 313.] 

2. Samb — Pabtnership — Record. 

In proeeedings in banlîruptcy against a partnersliip, the Individual 
sctiedules of tlie partners are not a part of the record, nor can tliey be 
considered as such. 

In Bankruptcy. On pétition for rehearing. 
For former opinion, see 161 Fed. 793. 

Mcintyre & Lawrence and J. G. McCormick, for mortgagee claim- 
ants. 

PURNELL, District Judge. On a pétition for a rehearing it is 
stated : 

"(1) The court states It does not appear that each of the partners consented 
to the allotment of a Personal property exemption to the other partiiers. ïhe 
court was inadvertent to the fact that the pétition, signed by both the part- 
ners, niakes spécifie clalm to such personal property exemption. 

"(2) The court states it does not appear said bankrupts hâve not other 
property, outside the partnership assets, out of which said personal property 
exemptions could be allotted. ïhe court was inadvertent to the fact that at- 
tached to the partnership schedules are individual schedules, which show the 
bankrupts hâve no individual property whatsoever. 

"(3) That bankrupts hâve waived their rights to the exemptions t)ecause 
they did not demand the allotment before the property was sold, foUowed by 
a restatement touching the mortgages and the correspondence with the ref- 
, eree, fully discussed in the original opinion. 

"(4) The court misconceived the efCect of the allotment, for that it would 
appear from the opinion that the bankrupts themselves would recelve the 
beneflt of the allotment of exemptions. As a matter of fact the bankrupts 
will not receive a dollar of the allotment, for their right thereto has been 
transferred by mortgage to the parties who advanced them money with which 
to engage in business. Wherefore petitioners pray that the court grant them 
a rehearing of that portion of the case and opinion." 

The difficulty in this case has been that it was heard at the re- 
quest of counsel without the record, and their "statement of facts" 
taken to be full and true. The court has always been ready and will- 
ing to correct any error or apparent error into which it may be led or 
fall, and congratulâtes counsel on their course, much more creditable 
to themselves and respectful to the court, of calling attention to 
errors and giving the court crédit for a disposition to do right, justice 
to ail, and wrong to none, instead of indulging in the questionable 
practice of "cussing the court" when they lose out in a case. Ex- 
cept being inadvertent to or not informed as to some of the facts, 
this court cannot now see that it has committed or been led into er- 
ror. 

In the fourth statement of counsel they persist in an erroneous 
conception of the law, as construed by the Suprême Court of the 
United States in Lockwood v. Exchange' Bank, 190 U. S. 294, 23 Sup. 
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Ct. 751, 47 h. Ed. 1061, and foUowed by this court in Re Paramore 
& Ricks, 156 Fed. 811, 'that' after allotment the court of bankruptcy 
bas no further, jurisdiction ovgr exemptions to administer them. It 
is again held by this court that it has no jurisdiction to order a Per- 
sonal property exemption to anyone except the bankrupt. It may be 
as well, therefore, for counsel to get rid of this supposed equity in the 
mortgagee çlaimants. Nearly everytliing now urged was considered 
when the original opinion was w.ritten, and, while it is true the court 
was inadvertent to some of the facts in allégations 1 and 2, the sched- 
ule reférred to in 2 was improperly attached to the partnership sched- 
ules, hâd no place théreany mofe than any other ex parte statement, 
and the matter therein stated could not properly be considered. This 
was a partnership proceeding. The statute and gênerai orders of the 
Suprême Court are paramount in bankruptcy proceedings, and should 
be strictly adhered to. When they are not, attorneys and their clients 
must take the conséquences. Not being a proper paper to be filed 
with the schedules, the court was not simply inadvertent to, but ig- 
nored, the, paper, as it ^hould, bave donc. As a matter of equity the 
court would be inclined to order the personal property exemptions 
paid to the mortgagees, if the bankrupts were entitled thereto, but has 
no power to do so stricti juris; and, not being entitled to such exemp- 
tions, as before decided, this court cannot go out of its way and 
violate the law to do equity, or what seems to be equity, in the prem- 
iSes.' The décision was not based exclusively on the matters it is now 
said the court was "inadvertent to," but upon thèse matters in con- 
nection or çombination with otbers. Even admitting ail that is 
claimed in the pétition, it cannot change the result. 

The pétition is overruled, and the former décision affirmed. 



SHELBY STEEL TUBE CO. v. DELAWARE SEAMLESS TUBE CO. 

(Circuit Court, E. D. Pennsylvania. June 3, 1908.) 

ApPEAL and ErROR— INTERI.OCUTORY Decree Awardiko Injunction— Supee- 
sedeAs — Power to Vacate. 

Where an appeal has'been taken to the Circuit Court of Aiijieals from 
an interlocutory decree granting an injunction to restrain tlie infringe- 
ment qt a pateut, and the Circuit Court has accoîpted an appeal boud and 
made it a supersedeas, sueh court has no power, after the appeal has been 
perfected. to suspend the oiiei-ation of such bond and. vacate the stay 
prior to tlie receipt of a mandate from the appellate court. 

[Ed. Note.— For cases lu point, see Cent., Dig. vol. 2, Appeal and Error, 
§ 2260.] ,,: , 

In Equity. On motion to vacate stay. 

Clarence D. Kerr, C. P. Byrnes, and Thomas W. Bakewell, for the 
motion. , : , . 

Charles K: Oiîfieid, .opposed. 

■ ARCHBALD, District Judge.* In the opinion heretofore filed (151 
Fed. 64) the court .sustained the patent and avvarded an injunction, 
v;hereupon the ' défendants appealed, and ùpon giving bond the appeal 

iSpecially assigned. v 
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was made a supersedeas. The Court of Appeals having affirmed the 
décision (160 Fed. 938), a motion is now made to vacate the stay; the 
défendants having succeeded in deferring the mandate by a pétition for 
a rehearing, after which, if refused, notice is given of an intention to 
apply to the Suprême Court for a certiorari. The power of the court 
to remove the stay is denied by the défendants, the effect of the appeal 
as allowed, as it is claimed, being to prohibit further proceedings, but 
is maintained by the complainants on the ground that the only action 
sought for is the vacation by the court of its own discretionary order. 

Ordinarily, under the existing fédéral statutes, where the proper 
steps hâve been taken, an appeal, the same as a writ of error, by opéra- 
tion of law acts as a supersedeas. In case, however, of an appeal from 
a final decree granting or dissolving an injunction, the judge who 
allows the appeal may in his discrétion, at the time of such allowance, 
suspend or modify thé injunction during the pendency of the appeal 
on such terms, as to bond or otherwise, as he may consider proper 
(equity rule 93); the decree, of course, where the power is not exer- 
cised, retairiing its intrinsic force, and the injunction remaining opera- 
tive. Hovey v. McDonald, 109 U. S. 150, 1G2, 3 Sup. Ct. 13G, 27 L. 
Ed. 888. It is also further provided by the act creating the Circuit 
Court of Appeals (Act March 3, 1891, c. 517, § 7, 26 Stat. 828 [U. 
S. Comp. St. 1901, p. 550]) that, in case of an appeal from an inter- 
locutory order granting or continuing an injunction, proceedings in 
the court below shall not be stayed during the pendency of the appeal, 
unless it is so ordered by that court, or the Court of Appeals, or one 
of its judges. The question is whether the suspensive character given 
to the appeal at the time it is allowed can be recalled at will by the 
court allowing it before the appeal is finally disposed of. 

There is but little light thrown upon this question by the decided 
cases. In Black v. Zacharie, 3 How. (U. S.) 483, 11 L. Ed. 690, after 
a supersedeas had been allowed, on the party giving bond with ac- 
cepted sureties, the order was annulled by the judge who had allowed 
it, the security given not being considered sufïîcient, and the Suprême 
Court refused to disturb this. But this action was taken the very next 
day after the supersedeas had been allowed, and within the time when 
the court had the right to refuse or order it, and is not, therefore, 
décisive. On the other hand, in Butchers' Association v. Slaughter- 
house Co., 1 Woods, 50, Fed. Cas. No. 2,234, it was doubted by Judge 
Bradley at circuit whether he had authority to increase the amount of 
an appeal bond beyond that which he had previously accepted, on the 
ground that the jurisdiction of the Suprême Court attached by the ap- 
proval of the bond, superseding further action. The case of West- 
inghouse Air Brake Co. v. Christensen (C. C.) 128 Fed. 749, is of no 
particular relevancy, the contempt proceedings there entertained, pend- 
ing the appeal, being clearly justified; it being useless to retain an 
injunction in force unless there is authority at the same time to vindi- 
cate it. Nor is anything favorable to the complainants to be derived 
from Boston & Maine R. R. v. Gokey (D. C.) 150 Fed. 686, but rather 
the contrary; the décision there being that the supersedeas, secured 
at the time of the appeal, continued in force pending a pétition to the 
Suprême Court for a certiorari, the stay of exécution additionally or- 
dered being merely out of extra caution. The case which cornes near- 
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est to justifying- the présent motion is Timolat v. Philadelphia Pneu- 
matic Tool Co., 130 Fed. 903, where a previous order granting a su- 
persedeas was vacated on motion ; the court deeming it advisable to 
retain the injunction in force while the appeal was pending, after hav- 
ing- at first suspended it. But this action, like that in Black v. Zach- 
arie, was evidently taken while the case was still in the grasp of the 
court, or at least was so regarded, which may account for its authority 
not being questioned. No doubt, as declared in the Haberman Case, 
147 U. S. 525, 13 Sup. Ct. 527, 37 L. Ed. 266, discrétion is given to 
the lower court "to proceed or not on the interlocutory dècree pending 
the appeal." But this means no more than that, in granting the ap- 
peal, it may reserve the right to do so. 

Proceeding, then, to dispose of the case on principle, the better view 
would seem to be that, the court being called upon to décide, at the 
time of allowing the appeal, the effect to be given to it, and having 
decided either that the injunction is to be retained or that it is to be 
superseded, no authority exists to subsequently modify this. By the 
express terms of the rule the order is to be made "at the time of such 
allowance," which implies a single definite action, taken in that im- 
médiate connection, giving character to the appeal once for ail ; the 
injunction continuing in force as of course in the absence of it. ivlore- 
over, the stay, if allowed, is to be during the pendency of the appeal, 
which means until the mandate cornes down; that being the only way 
by which the lower court is advised of the final disposition of the case. 
Durant v. Essex County, 101 U. S. 555, 35 L. Éd. 961 ; 13 Ency. 
Plead. & Prac. 837. There is nothing to sanction the splitting up 
of this period, recognizing the suspensive character of the appeal so 
long as the court deems it advisable, and then disregarding it. This 
may not be so clear with regard to the Court of Appeals act, by which 
the case is more immediately governed; but it is suificiently so, and, 
even if it were more doubtful than it is, it is to be construed, if pos- 
sible, the same way as the rule, for the sake of uniformity. In either 
case, the appellant having been required to give bond — where that is 
exacted, as it usually will be — and having been put to the trouble, if 
not the expense, of doing so, the undertaking being for the whole 
period of the appeal, and the appellee having the benefit of it, the 
arrangement, not to say bargain, so made is to be adhered to, as to 
the one party the same as the other, and not changed according to the 
shifting views of the court, overturning expectations rightfuUy based 
upon it. If this does not sufficiently safeguard the interests of the 
appellee, the appellate court is always open to him. Rubber Co. v. 
Goodyear, 6 Wall. (U. S.) 153, 156, 18 L. Ed. 762; French v. Shoe- 
maker, 12 Wall. (U. S.) 86. 99, 20 L. Ed. 270; Jérôme v. McCarter, 
21 Wall. (U. S.) 17, 31, 22 L. Ed. 515. 

While, then, as intimated at the argument, I might be inclined to 
recall the stay, in view of the protracted character of the appeal, and, 
indeed, might not hâve originally granted it at ail, had I realized how 
liberally it was to be indulged in, having suspended the injunction and 
required a bond, I am of the opinion that I hâve no authority to undo 
this, and that the suspensive character given to the appeal must con- 
tinue. 

The motion to vacate the stay is overruled. 
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SPRINGKR V. ST. LOUIS SOUTH WESTEUX RY. CO. 

(Circuit Court of Appeals, Eigbth Circuit. April 4, 1908.) 

Xo. 2,(iS0. 

1. Railroad.ç— Inji:ry to Persons on Tkack— Arkansas Statute. 

Klrby's IJig. Ark. § 6607, iirovidiug that "it Is tlie tluty of ail persons 
runuiiig trains lu tliis state upou any railroad to kee]t a constant look- 
out for persons and proi>erty npon tlie tracks," wiiich Is construed by 
the Suprême Court of tlie state to apjtly to tlie runninj,' of trains in rail- 
road yards, only requires that tlie trainmen sliall keep a lookont abead 
on moviug trains, and, wliere sueli lookout is proi)erly kept. does not, 
witbout more, reuder a company liable t'or tbe deatb of a persoii lîilled in 
railroad yards wlio was not seen. 

2. Same— Person Killed in Switciiyard Dubtng Pire— Contkibuïory Nég- 

ligence. 

A tire started in the daytiiue in a résidence addition of Piue Bluff, Ark., 
destroying about 100 liouses. In endeavoring to save their bousebold goods 
the résidents oarried them onto the tracks of the railroad inniiediately 
south of the burning district. Thèse tracks were in the switchyards of 
tbe company, without any streets or private erossings thereou. Uuring 
a period of about 45 minutes of the fire the railroad company had run 
its cars off of the first tracks next to the ûre, when the employés, dis- 
covering that some oil tanks on the remaining cars were beginning to 
smolve from the beat of the fire and were in danger of explosion and aug- 
mentiug the danger of the situation, ran an englue to the end of the cars 
to pusli them ont. There was an openlng in this Une of cars of four or 
flve feet, not left under conditions to Indicate an invitation to the people 
to use It as a passway for carrj'lng goods. Just before this rnovement of 
the train a swltchman went to this openlng and adjusted tlie drawheads 
for the connection, and gave warning to the people thronging about the 
place of the intended rnovement, and then passed down the train to warn 
persons who were passing over and beneath the drawheads. The deceas- 
ed, who worked in a mill shop outside of the addition, left bis post and 
went to the fire, and was assisting in carrying a mattress through said 
opening. He was warned by a third person of tbe danger just before 
tbe accident, and the bell on the engine passing down the open tracks to 
the rear of thèse cars was ringing, and continued to ring as tlie movement 
of the qars begun. The engineer and bis firenian kept a rookout as the 
movement of the train began, but did not observe tbe défendant. HeJd. 
that to the deeeased, who was a niere volunteer on its rigbt of way, the 
company owed no other duty than not to wantonly or recklessly injure hini, 
and bis failure to stop, look, or listen directly contribnted to bis death. 
and a verdict for the défendant below was properly directed. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 891.1 

Adams, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Charles T. Coleman (Samuel M. Taylor, William D. Jones, George 
W. Murphy, and William M. Lewis, on the brief), for plaintiiï in 
error. 

Nicholas J. Gantt, Jr. (Samuel H. West, Frank G. Bridges, and 
William T. Wooldridge, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 
161 F.— .51 
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PHILIPS, District Judge. This is an action by the administratrix 
of John I. Springer to recover damages for personal in jury to him. 
resnlting in his death, alleged to hâve been occasioned by the négli- 
gence of the défendant railway Company. About 2 o'clock p. m. Feb- 
ruary 13, 1907, a tire broke out in an addition to the city of Fine 
Bkiff, Ark. It was of such character as to destroy nearly 100 bouses 
and drive the inhabitants into the streets and southward onto the rail- 
road tracks of the défendant. Immediately on the south side of this 
addition, extending along three blocks, were the switchyards of the 
défendant, running east and west. There was a network of perhaps 
12 tracks used exclusively by the railroad for storing and switching 
its cars. There were no street or road crossings over said tracks. 
The fire originated in a lot in the westernmost block, bordering on 
the western end of the switchyard. The fire spread eastward and 
northeast. 

While the évidence tended to show that there were some facilities 
for the people to pass out to the west, and to the northeast to the 
ground, known as the "shop property," where the railroad and other 
shops were located, the readiest mode of escape for the people from 
the fire area and to carry out their household goods and efliects was 
onto and over the said railroad tracks. Naturally enough, there was 
intense excitement among the people, hurrying and struggling to save 
their exposed personal property, which they undertook to accomplish by 
carrying and tumbling the household goods wherever they could find 
a place between the net work of railroad tracks. When the fire be- 
gan to extend eastward, there were cars of various kinds on the tracks 
next to the lots where the fire raged. Within the first 45 minutes of 
the fire the danger to the cars became apparent, and the employés of 
the Company had removed from the west to the east the cars ofif of 
the first five northernmost tracks. On the sixth track there then 
stood a train of freight cars, at one point in which the cars werei 
broken, with a space between them of four or five feet. Some of 
the people, in carrying their household effects to the south, would 
climb through this train over the drawheads, and others began to pass 
through the said narrow passageway where the cars stood apart. 
About this time the yard master or foreman discovered that the oil 
tanks on the cars to the west side of said eut off were becoming so 
hot from the beat of the fire they began to smoke. To save the com- 
pany's property, as well as to prevent a not improbable explosion, 
augmenting the impending danger to property and the lives of people 
within its range, the superintendent gave direction to the crew to 
move said train to the east out of danger. To efifect this the engine 
was carried to the west end of the train, facing east, to push it east- 
ward. 

Springer did not live in said addition, and had no property inter- 
ests there to look after. The plaintifï"s witness Frazier was indulged 
to testify that Mr. Peck, division superintendent of the défendant, 
told him: 

"That he had had the shops closed down and ordered the men to corne down 
and help Save the stuff. He told me to keep thein as long as they could do 
any good. The shopmen were at the fire. They carried my goods out of the 
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Iiotise; but tlie goods were burncd up in the street. Most of the goods were 
carried over, tlien, in tlie railroad yards." 

To say nothing of this being- mère hearsay testimony, there is noth- 
ing in the record to show that Springer was in the employ of the 
défendant. The only testimony touching this matter is that of the 
widow of the deceased, who said : 

"He [Springer] was employed by tlie Cotton Beit Raiiway Company as a 
scratcli boss in ttie niill ; that Is, lie marked the timber to be dressed." 

His immédiate foreman, Wheelan, testified: 

"I was foreman in the mill department of the shops, and Springer worked 
under me. The men were not ordered to quit work and go to the flre. They 
kept droppiug ont and going. Springer was familiar with the yards. I do 
not know that Springer had goue to the flre. I went to the fire after ail the 
men had gone. I dld not tell them iiot to go." 

After he reached the vicinity of the fire, witness Peebles testified 
that he (Peebles) had been carrying goods ont of a house, and, when 
he went out to the railroad tracks and discovered that some goods 
were taking fire, he saw Springer and said to him, "Let's try to save 
some of the stuflf;" that they carried a dresser through said opening, 
then returned and picked up a mattress, and while Springer was at- 
tempting to pass through the opening with it he was caught and crush- 
ed between the cars. 

The négligent liability of the défendant railroad for this accident 
is charged in two counts of the pétition. The substance of the first 
count is that, while the people and Springer were fleeing with por- 
tions of their goods across said tracks, "the défendant, without exer- 
cising ordinary care and caution, and without keeping a constant 
lookout for persons upon its tracks, negligently, recklessly, and wan- 
tonly, by its agents and employés, with a locomotive steam engine 
puslaed certain cars then and there standing on its said tracks, which 
said Springer and others were passing, causing them with great force 
to corne together, catching said deceased," etc. The second count, 
after setting out the preliminary facts, charges that: 

"The défendant, without exercising ordinary care and caution, and without 
keeping a constant lookout for persons upon its tracks, negligently, recklessly, 
and wantonly, by its agents and employés, with a locomotive steam engine, 
negligently, wantonly, and violently pushed certain cars then and there stand- 
ing on its tracks, and which cars were at the time about four or five feet 
apart, and between which said John I. Springer and others wree passing, 
causing them with great force to come together, catching said deceased." 

The answer, after setting out the facts occasioning the movement 
of said cars, alleged contributory négligence of the deceased. At 
the conclusion of the évidence the court directed a verdict for the de- 
fendant. 

Much reliance is placed by plaintiff's counsel upon the following 
statute of Arkansas (Kirby's Dig. § 6607): 

"It is the duty of ail persons running trains in this state upon any rail- 
road to keep a constant lookout for persons and property upon the tracks of 
any and ail raiiroads, and if any persons or property shall be killed or in- 
jured by the negleet of any employés of any railroad to keep such looliout, 
the Company owning and operating any such railroad shall be liable and re- 
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sponsible to the person iujnved for ail damages resulting from the neglect to 
keep siich loolîout, and the Irarden of proof sliall devolve iipon such rail- 
road to pstablisli the fact that this duty has been perfonued." 

It is held by the Suprême Court of that state that this statute ap- 
plies as well to the running of trains in raih'oad yards as elsewhere. 
Railway v. McQueeney, 78 Ark. 28, 92 S. W. 1120; Railway v. 
Graham, 102 S. W. 700. On its face this statute only créâtes the 
Uability of a railroad when the in jury or death results from neglect, 
which consists in failing to keep a constant lookout for persons upon 
its track. Like any other act of neghgence, which is always a rela- 
tive tenu, the degree of vigilance is measured by the surrounding 
circumstances. 

The chief insistence of plaintifï's counsel is that under the spécial 
circumstances, when the employés in charge of the niovement of the 
engine and cars knew that a multitude of people were thronging about 
the track on which the movement was proposed to be made, it was 
a wanton act to undertake it without taking such affirmative meas- 
ures of précaution as would certainly hâve assured them that no per- 
son would be on the track. This extrême proposition cannot rest 
alone upon the terms of said statute. The only requirement it im- 
poses is that the persons running the train should "keep a constant 
lookout for persons upon the track." Applied in a practical way, the 
lawmakers evidently had in mind the probability that persons, wheth- 
er rightfully or wrongfully, might get upon railroad tracks, and there- 
fore, out of considération for their lives and limbs, they required 
those running trains to keep a constant lookout for such possibilities, 
and thereby avoid, as near as might be, injuring them. When, how- 
ever, the conductor, engineer, and fireman, while the train is running, 
keep such lookout, they discharge the duty imposed by this statute, 
and no liability would attach to the railroad for striking and injuring 
the person upon its track in so far as the statute itself is concerned. 
This, it seems to us, must be conceded. 

In this respect the testimony of the engineer and the fireman in 
charge of the engine was that from their respective sides of the cab 
each kept a sharp lookout ahead, and they had no knowledge that 
the plaintiff had gone between the cars, although they knew that 
many people were about the train and had been passing through the 
same. It therefore devolved upon the plaintiiï to show something 
more to inculpate the défendant Company. On the cross-examination 
of the engineer (Dillon) he was indulged to state what he said to 
the switchman who gave him the order to move the train, which was 
to the efïect that it was dangerous, as they vi'ere liable to kill some-> 
body, and that he was loath to make the movement. It was inad- 
missible to bind the défendant by this free expression of opinion by 
the engineer. Being admitted, it evidenced only the sensé of the 
danger of moving the cars at the time and place, and the necessity 
in executing the order of exercising due care. 

The law has equal regard for the rights of the railroad company, 
and its conduct in the matter of précaution must be compared with 
that of Springer's. The right of self-preservation and protection 
in the eye ofthe law is accorded to the corporate entity, which but 
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represents the aggregate stockholders, as well as to the individual. 
The cars stood upon a track dedicated to the exclusive use of the 
railroad company. There was no pubHc highway over this ground, 
and the pubHc had no right to appropriate it to a private use. When 
the property of the raihoad company became exposed to imminent 
danger of destruction, from the proximity of the fire, it had the un- 
questioned right to the immédiate use of its track, in its private yards, 
for the extrication of its cars. The emergency admitted of no delay. 
When the yard master or overseer discovered that the oil tanks were 
beginning to smoke from the beat of the fire, a delay of a few minutes 
might bave been attended with disastrous results, not only to the 
cars of the railroad, but to the lives of hundreds of people and their 
goods thronging and scattered close to the cars. The lack of ener- 
getic and prompt action on the part of the employés to rescue the 
cars might bave rendered the company liable for other and greater 
damages. 

Under such conditions, what duty did the law impose upon the rail- 
road toward the man Springer, before it could move its own proper- 
ty on and over its own right of way.^ He was not on the defendant's 
track and right of way by authority, or even as a licensee from the 
défendant. The employés had not seen him, and did not know that 
he was there, or that he contemplated passing between the cars. As 
a gênerai précaution, taken by the railroad, the évidence shows the 
f allowing facts : Woody, a switchman, who worked in the field, tes- 
tified : 

"Before the eugine came to the cars, I was getting people out of the way 
from the engine and cars. I saw a lot of people jumpin.a: through the cars 
over the drawbars, and I wantcd to keep any more from goiug through. The 
engine coupled on and no more people were jumping through the cars. I hol- 
lered to the people to stand back, so that I could see down the line we were 
shoving, and a lot of people got back. I gave the signal to the engineer to 
come ahead. I saw there was an openlng down there about flve feet in the cars, 
and I went down that way to catch the coupling; but before I got there 
the cars came together, and soniebody said a man was killed, and I gave the 
signal to stop. * * « Another switchman, Robert Searles, was between 
me and the englne. We hoUered to the jieople at the time to get out of the 
way, and they ail stood back. 1 did not see a man between the cars. We 
were acting under the foreœau's orders to move the cars to keei) them from 
buming." 

He further states that they did not see anybody carrying goods 
through the opening, but the people he was hallooing at were going 
over the drawheads; but he saw others stopping people from going 
through the opening. Both citizens and employés were assisting him 
in keeping the people back. "I hoUered to the people in a high pitch." 

McKay, another switchman, testified that : 

"Just prlor to the accident I walked to the car where he [Springerl went 
through and opened the knuckle and then walked about two car lengths 
to the east. I saw the englne coming, and wanted to get on the other slde. 
So I went through on the north side, and there was qulte a number of fellows 
runuing back and f orth through there. I said : 'You had better look out ; 
there is an engine coming against that car.' As I said this I met another bunch 
and said the same thing, and I walked east about two car lengths on the north 
side of the car." 
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The other switchman, Searles, testified as follows: 

"We coupled to the west striûg and I was told to wait until the other 
switchman walked up to the opening. I was niidway to the flrst car and 
the englne. Woody was the other Swltohmau. We waited for him to go to 
the opening. He gave me the signal to move ahead, and I gave it to the 
engineer." 

There was no contradiction ôf this évidence. In addition to tliis, 
the bell on the engine, as it was moving on to the West end of the 
train, was ringing and continued to ring as the movement of the cars 
began. Several witnesses, outside of the employés, heard the bell 
and took notice. But, says counsel for the plaintiff, the switchman 
should hâve stood at the small opening and continued to cry out for 
the benefit of Springer, as if he. was then blihd and deaf, and the rail- 
roâd Company owed him some -especial duty. As people had been 
climbing through the cars thrôughout the length of the train, • the 
switchmen had also to see to that incident. As the people in the vicini- 
ty took heed of his warning and gave way, he had the right to as- 
sume that their attention would be given to the movement of the 
cars, while he went along the line to keep other people f rom attempt- 
ing to pass through over the drawheads. 

If, howèver, it should be conceded that under such state of facts 
a jury might be permitted to say that the company fell short of the 
full measure of its duty toward Springer, what can be said in ex- 
ténuation of his conduct? Did he even approximate thé performance 
of the duty the law laid upon him? If he had home, or family, or 
property involved in that conflagration, from a sentimental viewpoint 
his conduct might invite some considerate indulgence. The law is 
not builded on sentiment or émotion. It deals with the practical re- 
lations of men as members of the social compact — with checks and 
mutual obligations, which expérience has crystallized into generally 
recognized custom, or bas .taken the form of positive statu te. Sprin- 
ger had no business to take him upon the defendant's right of way. 
He had gone to the vicinity of the fire from impulse, if not curiosity. 
It is a reasonable inference that, as the mattress which Peebles and 
Springer were carrying was between them, Springer went in between 
the cars without stopping or looking or paying any heed to anything 
else than the mattress, as it fell to the north side of the cars. 

What were the open, visible facts about that yard just preceding 
this accident? Within the preceding 45 minutes of the raging of 
the fire the railroad men had been running an engine up and down 
until they had cleared five of the tracks. The plaintifï's witness Schna- 
ble, testified that: 

"The Company was switching with a couple of engines up and down those 
tracks, and paid no attention to the people trying to save their goods. * * * 
Cars iind switch engines were moving on the tracks. In their excitement, 
people did not realize thei-r danger. * * * Switching was doue on the 
track south of the main line." 

If this is so, the "switching with a couple of engines up and down 
thèse tracks" was additionaï warning to Springer that it indicated 
a movement of the train, which was exposée! after the train north of 
it had been pulled away, at any moment. The presumption was that 
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there could be no other purpose in running an engine over the cleared 
tracks than to pull ont this train. Several witnesses testified to seeing 
the engine, and hearing its bell, that hitched to the train on track 6, 
and heeded the warning. The fact that no other person than Springer 
was injured but accentuâtes his heedlessness. 

Within that time Springer had learned of the fire while in his shop 
to the east of the town. Judging from the diagram in the record, 
the distance of that shop from where the accident occurred was about 
four blocks. It is incredible that Springer should not hâve observed 
the preceding movement of the engine and the cars. More than that, 
just before the engine moved to push the train of cars in question, 
the brakeman passed through this opening to adjust the knuckle, 
which was an act to indicate préparation for movement. The switch- 
man gave the warning, which the people in the vicinity heard and 
stepped backward. If Springer did not see or hear thèse things, the 
further évidence is that the engine was moving at the west end of 
the train, with the bell ringing, which continued during the movement 
of the cars. Other people heard this signal and saw the engine in 
motion, which was in full view and only a short distance away. More 
significant still of his recklessness, the witness Barbier testified: 

"I knew Mr Springer, and saw him jnst before lie was killfd. Ilo was 
carrylng furniture away from tlie flre. We were riglit iiear the o])(!in!ig be- 
tweeii tlie cars on track 5. We had hold of a mattress and earri(Hl it u]) to 
the opening, and told him it was dangerous to go through, and lie dropped it 
and went on and got something else. I went away and didu't see liini any 
more. This was eight or ten minutes before the accident." 

We discover no évidence of internai improbability of the truth of 
this statement, nor any external facts which a disingenuous and dis- 
interested mind should regard as casting any reasonable doubt on 
its veracity. The imputed conflict between his statement and that 
of Peebles is rather seeming than real. The expression, "We had 
hold pf a mattress, and carried it up there to an opening, and told 
him it was dangerous to go through, and lie dropped it and went 
on and got something else," does not conflict with Peebles' statement, 
as Springer, before Peebles spoke to him, may hâve been engaged in 
like work. 

Reahzing the force of ail this évidence, counsel for the plaintifif 
suggests that, in the absence of direct proof to the contrary, the pre- 
sumption should be indulged that Springer heeded the warning and 
did listen and look before attempting to pass through the cars. There 
are two complète answers to this: 

(1) The witness Bobbitt testified, without contradiction : 

"I had been leaning against one of the cars just before the accident. 
I saw the engine coming and moved away. I saw Springer go between the 
cars, carrying some household goods. Ile was going stvaight abead look- 
ing south witliout lookiiig east or west. If lie had looked, lie could hâve seeii 
the engine coming. There was nothiug to obstruet his view." 

He did not see Springer hurt, or notice some woiiien iiear the 
opening. We do not perceive any ground for discrediting his state- 
ment, siniply because he did not see and identify a lot of other people 
who chanced to be in that throng 
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(3) The law déclares that, under the surrounding conditions, Sprin- 
ger did not look and listen, or that he did not heed the warnings, as 
he could not hâve listened without hearing the bell, and he could not 
hâve looked without seeing the engine moving, as it was in full view, 
only a short distance away. Northern Pac. R. Co. v. Freeman, 174 
U. S. 380, 384, loc. cit., 19 Sup. Ct. 763, 43 h. Ed. 1014; Hayden v. 
M., K. & T. Ry, Co., 124 Mo. 573, loc. cit., 28 S. W. 74; Railway 
Co. v. Andrews, 130 Fed. 67-71, 64 C. C. A. 399 ; Rollins v. Rail- 
way Co., 139 Fed. 639, 71 C. C. A. 615 ; Railroad Co. v. Chapman, 
140 Fed. 129, 71 C. C. A. 523; Rich v. Railwav Co., 149 Fed. 79, 
78 C. C. A. 663. 

In Pittsburg, etc., R. Co. v. West, 34 Ind. App. 95, 69 N. E. 1017, 
the court said : 

"The presumiition arises that a traveler approacliing antl about to cross tho 
i-ailroad track saw whatever was in tho range of his vision had lie loolied, or 
lieard whatever he might hâve heard liad he listened." 

There is nothing in the Arkansas statute, hereinbefore quoted, 
which in any degree exempted Springer from the conséquences of 
his own heedlessness, without which the accident would not îiave 
happened. The Suprême Court of Arkansas lias repeatedly and 
persistently said that the rule of application to any person when en- 
tering upon the tracks of the railroad company to keep a lookout for 
his own safety is too deeply rooted to tolerate debate. "The true 
rule, which no amount of amplification can simplify, is that, when- 
ever the négligence of the plaintiff contributes proximately to cause 
the injury of which he complains, the défendant is not Uable." John- 
son V. Stewart, 62 Ark. 164-170, 34 S. W. 889; Railway Company 
V. Leathers, 62 Ark. 235, 35 S. W. 216 ; Railway Company v. Ding- 
man, 62 Ark. 245, 35 S. W. 219; Burns v. Railway Co., 76 Ark. 10, 
88 S. W. 824; Barry v. Railwav Company, 77 Ark. 401, 91 S. W. 
748. See, also, Adams v. Railway Co., 83 Ark. 300, 103 S. W. 725. 
This principle has been so repeatedly applied to cases in pari materia 
in this jurisdiction that to reverse this case would tend to unsettle 
the rule. Mo. Pac. Ry. Co. v. Moseley, 57 Fed. 921, 6 C. C. A. 641 ; 
Crookston Lumber Co. v. Boutin, 149 Fed. 680, 79 C. C. A. 368; 
Davis V. C, R. I. & P. Ry. Co., 159 Fed. 10, decided at the Septem- 
ber term, 1907. This rule is aptly stated in Carlson v. Railway, 96 
Minn. 504, 105 N. W. 555, 4 L. R. A. (N. S.) 349, 113 Am. St. Rep. 
655, as follows: 

"ïhe duty of exerçising caution in attemptlng to cross a railway track, a 
place of known danger, Is not relaxed by the opportunity or occasion for 
theorizing or différence of opinion as to whether a train is or Is not likely to 
pass. Observation, not logic. is the proper précaution." Guhl v. Whitcomb, 
109 Wis. 69>-S5, 85 N. W. 142, 83 Am. St. Kep. 889. 

Some reliance is placed by counsel for plaintiff upon the case of 
Railway v. Cain (Ark.) 104 S. W. 533. Persons were passing in front 
of cars standing on the side tracks, when other cars were "shunted" 
against the standing cars, which sent them forward so as to injure 
the plaintiff. Because of the fact that there was évidence to show 
that the brakeman at or near the end of the moving cars saw the 
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plaintiff and his companions as they were about to cross the track 
behind the standing cars, and observed their movements, it vvas held 
that the case should go to the jury. Especially so, when the testi- 
mony tended to show that the brakeman, after he had observed the 
parties going upon the track, by calling their attention to the moving 
cars, could hâve warned the plaintitï of the danger. The court said: 

"The most serions question is wliether the jury were Wîirrrtiited in flnding 
that the bralieman lînew or had reasoii to know that the plaiiitilï did not see 
the moving cars, and was. therefore, oblivious of his péril; for, unless the 
bralveman discovered the fact tliat the plaintiff was oblivious of the danger, 
he had the riglit to act upon the assumption that the latter would not expose 
Inmself to it by going upon the track. It is not a question whether the brake- 
nieu could hâve discovered ■ the plaintiff's péril in time to hâve avoided it, 
but whether he did discover it." 

The case is rather authority for the proposition that, if the party 
was injured where he had no right to be, there was no responsibility 
for the accident on the part of the railroad company, unless it dis- 
covered his péril in time to hâve avoided the injury. Under the facts 
and circumstances of the case at bar, we hâve no need to controvert 
the ruling of courts respecting the responsibility of railroad com- 
panies for injuring persons under conditions where the conduct of 
the employés amounts to an implied invitation to persons to under- 
take to pass over crossings where the cars stand separated, without 
exercising a proper degree of care when suddenly closing up the 
space. It will be found, on careful analysis of the cases, that the respon- 
sibility of the railroad company is conditioned, "unless he [the injured 
person] contributed to it by his own négligence," or some équivalent 
expression. 

The narrowness of the space, four or five feet, between the cars, 
where the injury in question occurred, indicates that it was not in- 
tended as a passway for carrying, through it furniture and house- 
hold goods; otherwise, it would hâve been left wider. Clearly, it 
was made before the fire originated, as the engine did not come to 
track 6 until after the cars were removed from the first five tracks. 
As it was not a public crossing, where the public had a right to cross, 
and, therefore, might reasonably assume that the railroad left the 
opening for public accommodation, and inasmuch as the small open- 
ing was there prior to the fire, it cannot even plausibly be asserted 
that the railroad company should be held to bave apparently invited 
the public to use it. Springer had no right to be where he was in- 
jured. He was uninvited by the railroad to be there. Under ex- 
trême exigency the railroad was using its own track in its private 
yards to save its own property from imminent péril. Under such 
conditions it owed such an intruder as Springer no other obligation 
than not to wantonly run him down. The effort made by the em- 
ployés to see that the track was cleared, together with the open move- 
ment of the engine and the ringing of the bell, contradict any imputa- 
tion of recklessness or wantonness on the part of the défendant. 

The trial judge saw and heard ail the witnesses. He was familiar 
with the physical facts of the place. His judgment on the undisputed 
facts, in our opinion, should be affirmed. It is so ordered. 
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ADAMS, Circuit Judge (dissenting). ,1 am unable to agrée with 
the majority in this case. I think the évidence clearly warranted sub- 
mission to the jury of the issues hère involved. The évidence, in- 
ckiding the failure to observe the requirements of the laws of .Ar- 
kansas, strongly tends to show neghgence on the part of the company 
in moving itS' train of cars which killed décèdent. At that time the 
citizens of Pine Bluff, including men, women, and children, were 
desperately struggling to save their household goods f rom conflagra- 
tion by carrying them southward across the railroad tracks to a place 
of safety. No other direction was available to them. A train of 
freight cars which obstructed their flight had been opened, making 
a passageway of four or five feet in width, through which they had 
for 45 minutes been permitted to pass and repass. From 1,000 to 1,500 
excited persons were making or liable at any time to make use of 
the passageway. The situation was such that the engineer in charge 
of the switch engine, when ordered to couple on and move the train 
eastward, thereby closing up the gap or passageway, at first refused 
to do it. He testified thus : 

"When the switchman ordered me to go on that track, I told hlm thut it 
wouldn't do ; thîit we wotiJd klU somebody if we did, or were hal)le to do so. 
I didn't want to move that car; but he ordered me to, and it was u>y rtuty to 
obey. * * » I knew that the whole space in there was filled with jteople 
and that they were passing to and fro. ,1 knew that they were ciu-ryiiiK tbings 
there and putting them down ; but he signaled me on, auçt 1 had to go." 

While décèdent had no property exposed to the péril of the fire 
which required moving, he was engaged in assisting others who had. 
He was not a trespasser. Not only does the évidence tend to show, 
but I think it conclusively shows, that he was rendering assistance 
by direction of defendant's agents. He was employed in the defend- 
ant's shops nearby, and with many other workmen was out doing what 
he could ,to aid the distressed citizens of the place. James Frazier, 
the chief of the fire department, testified that Mr. E. A. Peck, the 
division superintendent of défendant, was there, and that he told him 
that "he had had the shops closed down, and ordered. the men to come 
down and help save the stufï." He also testified that the superin- 
tendent told him "to keep them as long as they could do any good." 
Mr. Peck fails to deny this testimony. While Mr. Wheelan, the fore- 
man of the shops testified in his direct examination^ as stated in the 
opinion of the majority, he testified on cross-examination as follows: 

"I went to the flre after ail the men had gone. They did not come back 
that evenlng. ; The majority of them lived in the burnt district, and I sup- 
pose they weht to help. We did not doclv any of them for the time lost." 

Not only was décèdent aiding the stricken people by consent of 
his employer, but there is ample évidence tending to show that he 
and ail others were by like consent of the company passing over the 
râilroâd tracks and, betweéri the cars in question in the performance 
of their work. They hâd, with the full knowledge and consent of 
the company, been doing it for '45 "minutes before Springer was 
killed, and not only had no objection been made by any of the offîcers 
or agents of the company, but they had facilitated the use of the 
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tracks and passageway by the people. The défendant generously and 
commendably acceded to the exigent demand of the occasion. It al- 
lowed or licensed the use of its traclt and passageway between the 
cars by the people. It does net take the time required to bar rights 
by the statute of hmitations to establish a Hcense. It may be estab- 
lished in a short time for a particular and temporary purpose, and 
in my opinion it was so donc in this case. Springer was obeying the 
command of the défendant in doing what he did at the time he was 
killed, and he and others engaged with him were crossing over the 
tracks and making use of the passageway in question by the Hcense 
and invitation of the défendant. Wliile Springer and the others were 
responding to that invitation, the law required the exercise on defend- 
ant's part of ordinary care and prudence for their safety. Bennett v. 
Railroad Co., 102 U. S. 577, 26 L. Ed. 235 ; Poster v. Portland Gold 
Min. Co., 52 C. C. A. 393, 114 Fed. 613 ; Carleton v. Franconia Iron 
& Steel Co., 99 Mass. 216. 

Importance seems to be given by the majority to the fact that there 
were some oil tanks on cars in the yard which were liable to be 
ignited, and therefore required hasty removal. There is évidence 
that the oil tanks were in no danger, and also évidence that they were 
in danger of ignition ; but, assuming the fact to be that they were in 
danger, that fact aflfords no reason for departure from the gênerai 
rule governing the conduct of the défendant towards others situated 
like Springer. It could not disregard its duty to them to save its 
own property. Both required considération and attention. The ex- 
posure of the oil tanks and ail the other facts as they existed were 
entitled to considération in determining whether under ail the cir- 
cumstances the défendant exercised ordinary care. The more com- 
plicated and complex the facts, the more reason is there for submit- 
ting them to the considération of a jury, whose appropriate function 
is to weigh and détermine them. While I think it conclusively ap- 
pears that Springer was killed by the négligent act of the défendant 
company- — that is, by failure to exercise ordinary care for bis safety — 
I cannot be mistaken in saying that there was substantial évidence 
tending to show that its négligence caused bis death. This is ail that 
is necessary to require a submission of the issue of négligence to the 

This brings me now to a considération of the issue of contributory 
négligence upon which the majority rely for affirmance. Before 
considering this it is well to take our bearings in the law. Contribu- 
tory négligence is a défense which the défendant is required to plead 
and prove. It is properly defined to be a failure to exercise ordinary 
care for one's own safety, and by "ordinary care" is meant that kind 
of care which ordinarily prudent persans usually exercise in similar 
circumstances. The défendant, therefore, had the burden in this case 
of showing that at the time Springer was killed he failed to exercise 
that care for bis own safety which ordinarily prudent persons general- 
ly do in circumstances like those in which he was placed at the time. 
The rule is well established, too, that the défense of contributory 
négligence must be made out by proof that would satisfy ail reason- 
able men in the exercise of a fair and honest judgment, before the 
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court can take the issue from the jury and say as a matter of law 
that the défense has been sustained and direct a verdict for the défend- 
ant accordingly. Now, how about the facts in this case? Do they 
show so conclusively that ail reasonablé men in the exercise of fair and 
honest judgment would say so that Springer was not at the time he 
was injured exercising the care and prudence for his own safety 
which ordinarily prudent persons usually do in like circumstances ? 
That is the question. If it is answered in the affirmative, the case 
should hâve been taken from the jury, as it was. If it is answered 
in the négative, the issue should hâve been submitted to the jury for 
its exclusive détermination. 

What are the facts? Everybody was excited. From 1,000 to 1,500 
anxious people were straining every nerve to save their own and their 
neighbors' property from the conflagration raging close by. As one 
witness put it: 

"Everybody was excited, and the people running around the tracks did not 
know how much danger they encountered. There was no other way of escape. 
* * * If they went north, there was the river. If they went west, they had 
to go through the fire. South and east were the yards and shops." 

Another witness said: 

"There must hâve been 1,000 or 1,200 people crossing and recrossing those 
tracks. They were scattered everywhere — ail over the yard and tracks where 
they were carrying goods. Others were passing and repassing through the 
opening, carrying goods through. There were men, women, and chiidren." 

Another said: 

"The tracks were eovered with people running to and fro, trylng to save 
their things. The only way to save them was across the rallroad tracks." 

In this condition of intense excitement, confusion, and distraction, 
Springer had already carried one load of goods through the passage- 
way, deposited it in a place of safety, returned for a second load, 
and was carrying that along the way and between the cars, which he 
had already once found perfectly safe. When he approached the 
opening there was no person there to warn him that the gap was to 
be closed. He possibly might hâve said to himself that the défendant 
would perform its statutory duty and provide a lookout if it was 
about to move its train, especially in circumstances of such péril to 
many as then surrounded the situation. It may be conceded that wit- 
ness McKay, a part only of whose testimony is found in the majority 
opinion, had been there a short time before. He said : 

"There was quite a number of fellows running back and forth through 
there." 

He also said: 

"You had better look ont. There is an engine coming against that car." 

But this is not ail his évidence. He further said : 

"I spoke to them in a pretty good volce, just a little louder than I am now 
using on the witness stand. I walked right through there, and kept walking. 
I did not stop long enough to see whether those who were coming and going 
with furniture heard me or not." 
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He not only testified that he walked east about two car lengths on 
the north side of the car, but he added: 
"Tlien everybodj' said there was a man killed." i 

This testimony, in my opinion, falls far short of showing conchi- 
sively, or even persuasively, that McKay gave Springer notice of the 
intended movement of tlie train of cars. Ail it necessarily means is that 
he (McKay) passed along in the midst of the prevailing noise and con- 
fusion, and in a tone of voice not much louder than a witness employs 
in a quiet courtroom made his announcement. But where was Springer 
then ? McKay walked the distance of two car lengths before the com- 
motion naturally incident to so grave a matter as taking the life of a 
human being broke out. We may reasonably in fer from this that, as 
Springer with his heavy load of household goods upon him would not be 
likely to walk faster than McKay who was without any burden, the for- 
mer was at least two car lengths away from the opening when McKay 
in a moderate tone of voice made his announcement. We may also 
reasonably enough assume that, in the midst of the crowd of people 
and the inévitable noise and confusion, Springer could not hâve seen 
McKay or heard his announcement, even if he had been nearer than 
two car lengths from the opening. I do not think any one can fairly 
read the testimony of McKay without concluding that it is a matter 
of conjecture, pure and simple, whether, under the circumstances 
surrounding him at the time, Springer did in fact see or hear McKay, 
or whether he in the exercise of ordinary care could hâve seen or 
heard him. 

But it is said that Woody, the field switchman, gave some notice 
which Springer negligently failed to heed. He was the one whô 
gave the signal to the engineer to corne ahead. Some of his évidence 
is quoted in the opinion, but not ail. He testified on cross-examina- 
tion that he "did not see anybody carrying goods through the open- 
ing, that he did not warn anybody at that particular opening, that 
he could not see people going through the gap because people were 
between him and the gap, and that he had to look over their heads 
to see that there was a gap." He also testified on cross-examination 
that the persons he "was hollowing at were going over the draw- 
heads" at other places than between the cars at the opening. The 
facts to which I hâve just called attention, as well as the many rea- 
sonable inferences to be drawn from the attending facts and circum- 
stances, take away from the évidence of witness Woody that con- 
clusiveness requisite to déclare its légal effect. He, like McKay, ut- 
terly fails to make certain, or even probable, the fact that Springer 
either heard, or in the exercise of ordinary care ought to hâve heard, 
any warnings given for the movement of the train. 

There was évidence tending to show that a bell was ringing on 
the switch engine as it approached the west side of the train of cars, 
but that évidence was discredited by the proof that there were two 
switch engines carrying bells, and that the sound might hâve emanated 
from the other engine. It is also not unfair to assume that the noise 
and confusion would prevent Springer from hearing the bell or appre- 
ciating its meaning, inasmuch as the engine moving the train, even 
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if: the bell was on it, was a good many car lengths away îrom the gap. 
Witness Bobbitt is also relied upon as giving testimony which justi- 
fied the peremptory instruction in favor of tlie défendant. He tes- 
tified that: 

"He saw Springer go between the cars carrying some houseliolcl goods. 
He w<as going stralght ahêad, looking south, without looking east or west. If 
he had iQoked, he could hâve seen the engine coming." 

When his testimony is critically examined, as it ought to be in a 
case of this kind, ail he really states is that just as Springer was en- 
tering the gap he was looking south, and did not look east or west. 
Non constat he might a moment before only hâve given the requisite 
attention. Union Pacific R. Co. v. Rosewater (C. C. A.) 157 Fed. 
168. Moreover, this witness is discredited by his failure to observe 
other things which undoubtedly occurred. 

Other évidence found in the record is relied upon, and particular- 
ly that of two women, who stated that they saw, the engine approach 
the west end of the train, and in their opinion Springer might hâve 
seen it if he had looked. 

f he fpregoing is substantially ail the évidence upon which we are 
asked to justify a peremptpry instruction given to the jury below on 
the ground of Springer's contributory négligence. If, in fact, it is 
not ail of the évidence on that subject, it fairly represents in its un- 
certainty and inaccuracy the body of the évidence relied upon for that 
purpose. I am unable to find in it that cèrtainty requisite for a direc- 
tion as a matter of law that Springer failed to exercise ordinary care 
for his own safety. In actions of exigency, of high-state of excite- 
ment, pf confusion and noise, people db not ordin^rily act with the 
same coolngss, délibération, and foresight as they exhibit on occa- 
sions when conditions favor calm and deliberate mental processes. 
This most natural human infirmity ought to be, and has been, recog- 
nized judicially in the détermination of questions of ordinary care. 
Mr. Justice Holmes, when one of the judges of the Suprême Judicial 
Court of Massachusetts, in the case of Pomeroy v. Westfield, 154 
Mass. 462, 465, 28 N. Ë. 899, on thîs subject said as follows: 

"But, further, in determlnmg the rlght of a plalntiff to recover, there are 
two éléments to be considered: First, how^far he is chargeable with knowl- 
edge of the danger which he incurred ; and, tlien, uuder what exigency he act- 
ed. That is to say, the exigency legitimately niay affect, not only the ques^ 
tion how far he appreciated or ought to hâve appreciated the danger but 
also liow far he could run a Hsk known to be greater than prudently could 
be incurred under ordinary circumstanees without losing his right to re- 
cover in case he was hurt." 

Judge Macfarlane, speaking for the Suprême Court of Missouri in 
Dickson V. Omaha & St. L. Ry. Co., 124 Mo. 140, 27 S. W. 476, 25 
L. R. A. 320, 46 Am. St. Rep. 429, lays down the rule that in cir- 
cumstanees of emergency a person is not chargeable with négligence 
if he fails to appreciate the safest and best course to pursue Judge 
Barclay, speaking for the Suprême Court in Schroeder v. C. & A. 
Ry. Ce, 108 Mo. 323, 18 S. W. 1094, 18 h. R. A. 827, says that 
ordinary care to avoid an injury by a person must "be judged from 
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the standpoint furnished by the facts of the particular case, and also 
by considering the exigency under which he acted." 

The foregoing cases do not state any new rule, but rather afford 
a clear statement of a necessary corollary of the old one, which we 
daiiy apply in defining ordinary care to be that care wliich ordinari- 
ly prudent persons exercise under similar circumstances. As ordina- 
ry care in a given case is measured by what ordinarily prudent per- 
sons do under similar circumstances, it follows necessarily that the 
circumstances of a given case not only may, but must, be considered 
in determining the issue of ordinary care as involved in that case. 
In view of the peculiar facts of this case and the applicatory law, 
I believe a great injustice has been done to the plaintifï in error by 
the judgment of the majority. Adhérence to the letter of the "look 
and listen" doctrine has suoerseded the proper regard for its spirit, 
and the function of a jury in a case peculiarly appropriate for its ex- 
ercise has been usurped by the court. 
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BOATRIGHT v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. April 1, 1908.) 

Nos. 2,628, 2,629. 

1. Bankbtjptcy— Pboperty of Bankbupt— Title of Tecstee. 

ïhe title to money or property belonging to a banltrupt before adjudi- 
cation vests in the trustée, subsequently appointed, under tlie express 
provisions of Banlir. Act July 1, 1898, c. 541, § 70, SO Stat. .".6.j (U. S. Cbmp. 
St. 1901, p. 3451) ; but the trustée acquires no title to money or property 
in the Ixands of third persons which did not belong to the bankrupt prlor 
to the adjudication. 

2. SAME— OWNERSHIP OF PrOPEETY— EVIDENCE. 

Evidence held to establish that $40,000 secreted in a bank by a bank- 
rupt, vrlthin eight months after the adjudication In bankruptcy, belonged 
to him before the adjudication, and passed to hls trustée in bankruptcy by 
virtue thereof ; but otherwise as to money and jewelry found on his per- 
son at the time of his death, a year and a half after the adjudication, 
to which the trustée acquired no title. 

3. TobtS— Joint Weongdoees. 

When several persons unité in an act which constitutes a wrong to an- 
other, intendlng at the time to commit the act under circumstances which 
fairly charge them with intendlng the conséquences which f oUow, they are 
ail jolntly and severally liable for the wrong done, regardless of their in- 
divldual participation in its accomplishment or their indivldual gain 
or profit resulting therefrom. 

4. Bankruptcy— SECRETION of Funds of Bankeupt— Liability of Attobney. 

Where, after the death of a bankrupt, who had concealed a large sum 
of money on deposit to the crédit of fictitious persons in a Canadlan bank, 
his confidential attorney went witli the bankrupt's mother and wldow 
and represented to the bank that they were the identieal persons In whose 
names the money was deposited, and through hls Influence procured the 
payment of such deposit to them, after which such attorney's bank ac- 
count assumed an importance and magnitude unknown before, which was 
not explained, and he thereupon Immedlately Invested funds In real estate 
security and notes to the amount of $6,975, he was properly chargea to 
that extent as a trustée thereof, and was properly requlred to transfer 
the same to the bankrapt's trustée. 
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Appeal from the District Court oi the United States for the Soutîi- 
western Division of the Western District of Missouri. 

R. M. Sheppard and Thomas Dolan, for appellants. 
J. W. HalHburton (Samuel McReynolds and H. W. Currey, on the 
brief), for appellee. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. Thèse are appeals from a decree holding 
Priscilla Boatright, mother of Robert Boatright, and George R. Clay, 
her attorney, liable for appropriating money and jewelry possessed 
by Boatright, the bankrupt, at the time of his death, and divesting 
Clay and his wife, Cora, of title to certain real estate and promis- 
sory notes in which some of the money was invested. On Decem- 
ber 23, 1902, Robert Boatright was, on the pétition of his creditors 
filed November 22, 1902, adjudicated a bankrupt. He failed to at- 
tend the first meeting of creditors before the référée, or to submit to 
an examination as required, and never filed schedules of assets or 
Habilities. He absented himself from the jurisdiction of the court, 
or concealed himself so that compulsory process was unavailing. In 
August, 1903, he went to Windsor, in the Dominion of Canada, and 
in the assumed name of "John Bagwell" deposited in the Canadian 
Bank of Commerce located in that city $40,000 in money to the crédit 
of "John Bagwell," "Polly Bagwell," and "Priscilla Bagwell," and 
made the same subject to the sight draft of either of them. In May, 
1904, Boatright died at Kansas City, Mo. Several thousand dollars 
in money and some jewelry were found on or about his person. Soon 
after his death Priscilla Boatright, his mother, and Polly Boatright, 
his widow, went to Windsor, Canada, accompanied by Clay, the at- 
torney, and by his assistance and co-operation satisfied the officers 
of the Canadian bank that they were the identical Priscilla and Polly 
Bagwell in whose names the $40,000 had been deposited by John 
Bagwell in August, 1903, and each drew out one-half of the amount 
deposited, with accrued interest, amounting for each to the sum of 
$20,553.64, and appropriated the same to their own use. In like 
manner, also, they divided the money and jewelry found on or about 
Boatright's person at the time of his death in Kansas City. Pris- 
cilla Boatright secured between $3,000 and $4,000 of that money and 
, some of the jewelry. 

The présent suit was a plenary action in equity, instituted by the 
trustée of the estate of Robert Boatright against Priscilla Boatright, 
George R. Clay, and Cora M. Clay, his wife, charging that the 
money and property secured by the co-operation of the first two of 
them, both at Windsor and Kansas City, belonged to Boatright, the 
bankrupt, before his adjudication in bankruptcy, and therefore now 
belonged to complainant trustée, and that some part of the money 
so secured by them had been invested in certain described real es- 
tate and promissory notes, and title thereto taken in the name of George 
R. Clay,, ot his wife, Cora, which, therefore, now belonged in equity 
to complainant. The défendants accepted the issues thus tendered. 
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a trial was had in the court below, the issues were found in favor of 
complainant, and $6,975 of the money secured by défendants were 
found to hâve been invested in real estate and notes in the name of 
George R. Clay or his wife. A final decree was entered divesting 
Clay's title to the land and notes, vesting the same in the trustée, 
awarding the latter a gênerai judgment against Priscilla Boatright 
and Clay for $17,575, and directing the former to turn over to the 
trustée the jewelry which she obtained from Boatright at Kansas 
City. From this decree the défendants prosecuted separate appeals. 
As there is only one record, we iind it convenient to dispose of both 
appeals in one opinion. 

If the money and property taken by défendants did not belong to 
Boatright before he was adjudicated a bankrupt, the trustée of his 
estate acquired no title to them (Bankr. Act July 1, 1898, c. 541, § 70, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) and cannot recover 
in this action. If, on the other hand, the money and property did 
belong to him before the adjudication, title thereto vested in the 
trustée subsequently appointed, and he is entitled to relief. This 
issue is one of fact, pure and simple, and the conclusion of the trial 
court, unless plainly erroneous, should be foUowed. We do not find 
it necessary to resort to the analogies suggested by section 70d of 
the bankruptcy act relating to the effect of setting aside composi- 
tions or revoking discharges upon title to property acquired by the 
bankrupt after his adjudication. Neither do we fînd it necessary to 
apply rules governing the burden of proof in controverted issues 
invoked by counsel. 

The facts disclosed by the proof, when given their natural pro- 
bative force, satisfy us that the money deposited at Windsor belonged 
to the bankrupt before the date of the adjudication. The main facts 
may be briefly epitomized as follows : Boatright was a bad man, and 
much accustomed to crooked and fraudulent practices. He made 
his money by feigning to conduct real foot races and prize fights, 
and through that prêteuse swindling the innocent and guileless. The 
opinions in the cases of Stewart v. Wright, 77 C. C. A. 499, 147 
Fed. 321, and Exchange Bank v. Moss, 79 C. C. A. 278, 149 Fed. 
340, sufîîciently portray his character, his occupation, and his busi- 
ness niethods. So notorious was his infamy that the learned trial 
judge properly enough observed: 

"It Is doubtful whether there has ever been a greater scoundrel than Robert 
Boatright." 

He and his associâtes in crime had become possessed of about 
$300^.000 in money during the 15 months immediately preceding the 
adjudication. No loss of this money is shown, and only a feeble 
and unsatisfactory effort to do it is made by the testimony of an 
accomplice. Boatright failed, and refused after the adjudication to 
make disclosure of his assets as required by law. He secreted him- 
self, so as not to be compelled to do so. He took $40,000 out of the 
jurisdiction of the court and deposited it in fictitious, assumed names, 
subject, among others, to his own draft. 
161 F.— 52 
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In this narration we start with the establislied fact that he and a 
few associâtes, of whom he was the acknowledged chief , had an amount 
of money largely in excess of $40,000 shortly before the adjudica- 
tion. We end with another indisputable fact that $40,000 in money 
was concealed by him outside the jurisdiction of the court witliin 
eight months thereafter. Meanwhile he persistently and successfully 
avoided the processes of law, which might hâve compelled him to 
disgorge. Why this dodging? Why this removal of money ont of 
the jurisdiction of the court? Why this concealment of it? If he 
had acquired the money after the adjudication, none of thèse things 
would hâve been necessary. It could not liave been taken from him 
by any processes of the bankruptcy court. Men are presumed to do 
ail things with a purpose, and, when flight, concealment, and ex- 
pense are resorted to, it is reasonable to présume that such resort 
was had for a purpose. The natural and reasonable presumption 
in this case is that they were had for the purpose of concealing the 
money in question from the reach of the bankruptcy court. Money 
was found in his possession just before bankruptcy proceedings were 
commenced, and his subséquent suspicions conduct and the failure 
to account for its loss justify us in the conclusion at which we hâve 
unanimously arrived that he never did lose it, but, on the contrary, 
concealed it to escape the demands of his creditors. 

Attempt was made to show that Boatright left his accustomed place 
of opération in Webb City, Mo., condùcted elsewhere some of his 
swindling foot races, prize-fighting contests, and the like during the 
early part of the year 1903, and thereby accumulated an amount of 
money in excess of $40,000; and we are asked to indulge the pre- 
sumption that the money secreted in Canada was acquired by him 
in the ways just mentioned after the adjudication of bankruptcy and 
during the first part of the year 1903. Neither the châracter of the 
witness relied upon to make this showing, nor his story, inspires our 
confidence. His story is vague, uncertain, and improbable, and his 
châracter leads us to discrédit it. We conclude that the $40,000 
secreted in Windsor belonged to Boatright before the adjudication 
in bankruptcy, and consequently passèd to his trustée by virtue thereof. 

We are not satisfied that the money and jewelry found on his per- 
son at the tirae of his death in Kansas City, in May, 1904, had been 
owned by him prier to December, 1902. There is no such évidence 
of concealment or suspicious circumstances as characterized his ac- 
tion concerning the deposit of money in Windsor. Moreover, a year 
and a half had elapsed after his adjudication in bankruptcy and be- 
fore his death. Thèse and other considérations, unnecessary to men- 
tion, bave brought us to the conclusion that the trustée has failed to 
make good hïg claim to the money and jewelry taken by Priscilla Boat- 
right in Kansas City. 

The questions remaining for considération concern the liability of 
the défendant Clay in this action. The proof disclosed that he had 
for some time before and after the adjudication oî bankruptcy been 
Boatright's confidential attorney; that he was familiar with his ca- 
reer ; that he knew the facts attending the deposit in the Canadian 
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bank at Windsor; that he accompanied Priscilla and Polly Boatright 
to Windsor after the death of Boatright to secure the money; that 
he knew their real names to be Boatright, and not "Bagwell" ; that 
he represented them to the bank as the véritable Priscilla and Polly 
Bagwell to whose crédit the money had been deposited by Boatright; 
that he knew, when he accompanied the women to Windsor, of the 
pending proceedings in bankruptcy against Boatright and of the ad- 
judication against him. Such is the gênerai outline of Clay's actual 
knowledge. It would serve no usefiil purpose to détail the évidence 
from which we reach our conclusion ; but from the foregoing gên- 
erai facts and the reasonable inferences deducible from them we are 
satisiied that it was through Clay's interposition, co-operation, and 
influence that the money was secured from the Canadian bank, and 
that he knew or had reasonable ground to believe, when he render- 
ed his aid and exerted his influence, that he was aiding in the com- 
mission of a wrong. In thèse circumstances he was properly held 
liable with Priscilla Boatright for the money which he aided her to 
secure and wrongfully appropriate to her own use. The accepted 
rule on this subject is that "when several persons unité in an act 
which constitutes a wrong to another, intending at the time to com- 
mit it, or doing it under circumstances which fairly charge them 
with intending the conséquences which follow," they are ail jointly 
liable for the wrong donc, without regard to their individual partici- 
pation in its accomplishment or their individual gain or profit result- 
ing therefrom. They are joint tort-feasors, and as such jointly and 
severally liable for the conséquences of their wrongful act. 1 Cooley 
on Torts (3d Ed.) 233, and cases cited. 

We havé so far proceeded on the assumption that Clay did not share 
in the fruits of the wrongful act; but this assumption is unfounded 
in fact. It was through him and in his name that most of the money 
belonging to Priscilla Boatright was transferred from the Canadian 
bank to the bank of Neosho, Mo., in which Clay kept his personal ac- 
count. His own account soon thereafter assumed an importance and 
magnitude unknown before, and this fact is not satisfactorily explain- 
ed. Not only so, but he soon thereafter began making unprecedent- 
ed investments in the purchase of real estate and in loaning money 
to his neighbors, taking from them interest-bearing promissory notes 
secured by mortgage on real estate. In view of the earnest conten- 
tion of Clay's counsel that the money invested by him was his own, 
and formed no part of the money obtained from the Canadian bank, 
we hâve given the évidence on this subject most careful considéra- 
tion, but find ourselves unable to agrée with them. We think the 
facts, in the Hght of ail the attending circumstances, are inconsistent 
with their contention, and that the money so invested by Clay was 
not his own. We agrée with the conclusion of the learned trial judge 
that $6,975 of the Boatright money, which of right belonged to the 
trustée in bankruptcy, was invested by Clay in the real estate and 
notes described in the decree below* the title to which was taken in 
his own name, or that of his wife, the défendant Cora M. Clay. A 
resultirig trust thereby aroSe in favor of the trustée in bankruptcy, 
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and the decree below, divesting title from the défendants Clay and 
vesting the same in the trustée, was accordingly correct. 

But our disapproval of the action below in subjecting the money 
and jewelry taken from the person of Boatright at the time of his 
death to the demands of the trustée in bankruptcy requires a modi- 
fication of the decree in the following particulars: The order re- 
quiring Priscilla Boatright to deposit the jewelry in the hands of the 
clerk of the Circuit Court for the use and benefit of the trustée should 
be eliminated from the decree, and the personal judgment against 
Priscilla Boatright and George R. Clay should be reduced from $17,- 
575 to $13,578.63, and the latter sum should bear interest at the rate 
of 6 per cent, per annum from the date of the entry of ■ the decree be- 
low. In ail other respects the Circuit Court reached the correct con- 
clusion. 

The decree must therefore be reversed, and the cause remanded 
to the court below with directions to enter a decree in accordance 
with the views expressed in this opinion; and it is so ordered. 

NOTE. — The following Is the opinion of Smith McPh«rson, District Judge, 
on overruling the motion for a nevv trial: 

SMITH McPHERSON, District Judge. This case is by a bill in equity, an- 
swer, and repllcatlon, with évidence taken. November 22, 1002, proceedlngs in 
involnntary bankruptcy were flled iu this court by creditors against Robert 
Boatright, and December 22, 1902, he was adjudicated a bankrupt, and on due 
proceedings the plalntlff became trustée. The bankrupt did not attend the 
flrst creditors' meeting, flled no schedule, and did nothing else réquired by the 
bankrupt laws. Claims amounting in the aîïgregate to $300,000, were timely 
established against the estate, ail based on the frauds and the rascality of the 
bankrupt In obtaining moneys from the several creditors. Mdy 2, 1004:, the 
bankrupt died. Nelther the bankrupt himself, nor the heirs, nor the admlnis- 
trator since hls death, has ever made application for a discharge. 

It is doubtful whether, in the history of jurisprudence, there has ever been 
a greater scoundrel than Robert Boatright. I shall not attempt to enlarge 
upon this statement. The poverty of the English language does not enable 
me to do fuU justice to the subject, as will be seen by référence to the case 
of Wright V. Stewart (C. O.) 130 Fed. 905, and Stewart v. Wright, 147 Fed. 
321, 77 C. C. A. 499. At hls death on his person was found a large sum of 
money, namely, about $10,000. After the bankrupt proceedings were pendlng, 
the bankrupt deposited in a bank in Canada $40,000, representlng himself to 
be John Bagwell ; and he took the certlflcate of deposit in the name of John 
Bagwell, Priscilla Bagwell, his mother, and Polly Bagwell, his wife; 
the certlflcate belng payable to either one or ail three. After his death 
a part of this money was drawn out by thèse two women, with the as- 
sistance of the défendant George R. Olay, a practlcing lawyer, then of 
Neosho, Mo. Part of this money was drawn through a local bank at 
Neosho, the défendant Olay identifying thèse women by the name of Bagwell, 
but whom he had known for quite a time by their correct names ; and he 
likewise was with them at the Canada bank when the money was withdrawn, 
and he again represented that Bagwell was their true names. Défendant Olay 
knew Boatrlght's business, and knew that his means were obtained by illégal 
methods. The évidence fails to show just when and from whom the moneys 
above referred to were gotten, and the défendants urge that the tltle that he 
hag to the property of the bankrupt's estate is of sueh property as Boatright 
had an interest in as of the date of adjudication, namely, December, 1902. 

Ordinarily there is no question as to the correctness of the proposition that 
a trustée takes such property only as the bankrupt owned at the date of the 
adjudication, and that property afterwards acquired cannot go to the credit- 
ors in the bankruptcy proceedings. In this case the bankrupt could not get 
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a dlscharge, if living, because of bis utter failure to sehedule his property or 
to attend the first creditors' meeting, or do anything else that Is required of 
liim by the banlînipt law; and the discharge could not he granted bim, because 
not applied for in time. And if he had applied for a discbarge, and it had 
been granted, it would not be a défense as against any oue of the creditors 
herein to the amouut of a dollar, because ail the debts were created by and 
tbrough fraudnlent and illégal transactions. Section 70d of the banliruptey 
statute (Act July 1, 1898. c. 541, 30 Stat. 565 [TJ. S. Comp. St. 1901, p. ,'}4511i 
prorides that. if the discllargl^ is revoked, the trustée takes title to ail the 
property of the bankrupt as o'. the date of the decree revokiug the discharge. 
Section 64c of the bankruptcy statute is to the efPect that, if the diseharge is 
revoked, the pi-operty acquired thereafter shall be applied to the paynient of 
the debts owing at the time of adjudication ; and section 2£)b provides for im- 
prisonment of a bankrupt who knowingly and fraudulently conceals assets. 

Counsel hâve cited no case as bearing upon this situation, and, as far as I 
can gather, no court bas passed thereon, or if there is such a décision, it bas 
escaped my researeh. Clearly, under thèse statutes, if Boatright had been 
given a discharge, and later on this discharge had been revoked, the moueys 
found on his person and the moneys in the Canadian bank would be assets 
passing to the trustée for paynient of the claims herein allowed. But there 
bas been no discharge, for one reason at least, naniely, that he never applied 
for one ; and he never applied for one because of his vrillf ulness and liis utter 
contempt for this court, shovra in many vrays, and his utter défiance of the 
law with référence to bankruptcy proceedings. Thèse persons beeame creditors 
because of the rascality and villainles of Boatright He suppléments his 
rascality and villainies in making thèse men creditors by additional rascality 
and villainies in refusing to obey any order of the court and the requirements 
of the statutes ; and thèse things being so, I cannot see how it is possible for 
this man to occupy a better or différent position then be would occupy if he had 
effected a composition with his creditors, or had obtained a discharge, and such 
composition or discharge had been set aside by decree of this court. 

Oounsel for défendant argue that it will not do to présume that Boatright 
has committed a crime in order to reaeh a conclusion in this case. Such an 
argument is in the face of the fact that there is not one transaction of Boat- 
right in any manner connected with this case but what was a crime ; and no 
violence is done by reaching any conclusion by presumption herein adverse to 
Boatright. In fact, nothing is to be, or can be, presumed in his favor. The 
whole story, from first to last, is a narration of scores of events, any one of 
which would bave been the basis for the conviction of a f elony before any court 
having jurisdiction thereof. Défendant Clay was this man's lawyer, and 
wbile his Invryev there is nothing to show but that he demeaned himself as a 
lawyer should. But the facts remain that he was familiar with Boatright's 
life. He was well acquainted with him. He knew his wife and mother. He 
knew them by the name of Boatright, and knew their name to be Boatright. 
He knew their name not to be Bagwell, and I am using mild language when 
I say that he had no right to introduee thèse parties to the bank at Neosho, and 
voucli for the fact that their name was that of Bagwell ; and he had no right 
to go to Canada with them and there again introduee them to the Canadiau 
bank by the name of Bagwell. Through thèse agencles moneys were with- 
drawn. Thèse matters are not satisfactorily explaiued. Thèse matters were 
within the knovi'ledge of Boatright and the défendant Clay. The facts wlthin 
their knowledge are not disclosed. Thèse moneys, used by the défendant Clay 
and Mrs. Boatright, are not explained. They ought to bave been explained. 

In my judgment a prima facie case was made by the plaintifC, and such 
a case was made as called for a full disclosure by the défendants. The moneys 
thus used did not belong to the Boatright estate. Thèse several pièces of real 
estate could bave been purchased witli no other moneys ; and the trustée has 
the right to follow thèse, moneys and subject the proi^erty to a sale and the 
proceeds applied in payment of the creditors. 

There will be a decree for the plaintilï. 



823 161 FBDBRAjL EBPORTBB. 

THIRD NAT. BANK OF ST. LOUIS r. RICE.* 

(Circuit Court of Appeals, Eighth Circuit. May 2, 1908.) 

No. 2,T07. 

1. Teover and Conversion— Effect on Tîtle to Feoperty of Judgment and 

Satisfaction Thereof. 

The payment of a judgment in conversion vests the tltle to the property 
converted in the défendant as of the date of the conversion, as between 
the parties, but not as agalnst a third claimant of the property, to whom 
the défendant voluntarily surrendered It after the conversion and before 
the judgment. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 47, Trover and Con- 
version, § 314.] 

2. MONBY REOEIVED — RlQHT OF ACTION— MONEY ReCEIVED UNDER CLAIM OF 

EigHT. 

PlaintIfEs wrongfuUy converted certain cattle, whiçh they afterwards 
surrendered to a bank claiming a right to thepi, and which caused them to 
be sold. Défendant claiming a mortgage on the cattle, demanded them 
from plaintifCs, who stated that they had turned them over to the bank 
and disclaimed any Interest therein. The bank then also disclalming any 
interest, the proceeds of the cattle were paid over to défendant. Subse- 
quently a third party recovered a judgment for the conversion against 
plaintiffs, which they paid. Held that, the money having been received 
under clalm of right, there vyas no promise on the part of défendant Im- 
plied from the transaction which would support an action against it by 
plaintIflCs for money had and received to their use. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 85, Money Received, 
§28.] 

In Error to the Circuit Court ûî the United States for the Eastern 
District of Missouri., 

Thomas P. Galt, for plaintifï in error. 

Alfred Gregory and R. F. Walker (Beardsley, Gregory & Kirshner, 
on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
(District Judge. 

PHILIPS, District Judge. The défendant in error (plaintifï below) 
recovered judgment in the sum of $3,086.77 against the plaintifï in 
error (défendant below) in an action of assumpsit for money had 
and received. To reverse this judgment, this writ of error is prose- 
cuted. The controversy arose oiit of the following state of facts, 
briefly stated: 

One Gillette, a large dealer in cattle in Kansas, who seems to hâve 
had a mania, as well as genius, for giving multiplied and conflicting 
chattel mortgages on the same herd or lot of cattle, by either mixing 
up the brands or giving the cattle an ostensible différent situs, in 1898 
acquired about 1,866 head of Texas cattle with the brand "J. A. L." 
There were various mortgages on thèse cattle. Notes issued by him, 
apparently secured by such mortgages, were negotiated by cattle com- 
mission marchants at Kansas City, Mo., to various piirchasers, who 
seem to hâve taken them avidiously on account of the high rate of 
interest they bore and the assumed s»curity on tangible cattle. In 

*Rehearlng denied June 1&, 1908. 



THIRD NAT. BANK V. RICE. 823 

November, 1898, after he had exhausted his resource fulness in ob- 
taining money and crédit by such factitious methods, and his cred- 
itors began to press him, threatening him with prosecutions for ob- 
taining money under false pretenses, Gillette fled the country, taking 
refuge in the RepubUc of Mexico. Among those claiming mortgage 
liens upon some of the Gillette cattle was the firm of Rice Bros. & 
Nixon, doing business at Kansas City, Mo., as commission cattle 
merchants. After Gillette left, Rice Bros. & Nixon sent one George 
Rice to the pastures out in Kansas to look after the cattle in which 
they claimed an interest. He found some of the cattle, with the 
brand on which they claimed a mortgage lien, in what is known as 
the "Plum Feed Lots" and some in what is known as the "Brogan 
Pasture." He discovered on inspection that thèse cattle were mixed 
with those of another brand. Brogan, in charge ofthe cattle in his 
lots, refused to let George Rice remove them. Thereupon Nixon, of 
said firm, went out and met Rice. After consultation, they invaded 
the Brogan pasture between midnight and 1 o'clock a. m., broke 
down the fence, and drove away ail of the cattle in the lot several miles 
to Neosho, a station on the railroad leading to Kansas City. Nixon 
then went to the Plum lot, and, leaving enough cattle there to secure 
Plum as an agister of Gillette, drove the residue to Neosho, and ship- 
ped the whole of the two lots to Rice Bros. & Nixon at the stockyards 
in Kansas City. Included in thèse lots of cattle were 128 head bear- 
ing a dififerent brand from that to which the plaintifïs laid any claim. 
Nixon knew, when thus tortiously removing the cattle, that there 
were among them those to which his firm asserted no claim. His 
only excuse fof this lawless act was the trouble and difficulty of sep- 
arating in the nighttime the différent brands. When the cattle reach- 
ed the yards at Kansas City, Nixon separated those on which the 
plaintiff claimed a lien and reshipped them to a pasture in the state 
of lowa. Instead of making restitution, as far as they might, by re- 
turning the 128 head of cattle to the close where Nixon found them, 
Nixon, acting for his firm, left them in charge of one Munger, their 
bookkeeper, with instructions to turn them over to the person he 
(Munger) might think best entitled to them. 

Other creditors of Gillette were on the qui vive, looking out for 
any Gillette cattle which might come to said stockyards, as there was 
considérable clamor among them as to their respective rights to the 
Gillette cattle. Among them was the National Bank of Commerce 
of Kansas City, which had a branch bank at said stockyards under 
the immédiate management of one Voorhees. Learning about the 
situation of said 138 head of cattle, the président of said bank, with 
an inspecter, looked over them and informed Munger that the bank 
held large amounts of Gillette paper and was anxious to get hold of 
as many of the Gillette cattle as possible. Rice Bros. & Nixon were 
evidently anxious to get out of the ugly and embarrassing situation 
into which Nixon's tortious conduct had brought them, by unloading 
the burden on any one willing to take it. Accordingly Munger turned 
the 128 head of cattle over to the National Bank of Commerce, with 
the understanding between them that the bank would hold them harm- 
less from the conséquences of their acts in the transaction. As this 
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arrang-ement was between Munger, representing the plaintiff, and the 
bank, it is important tô foilow the testimony of Munger, a witne'ss on 
behalf of the plaintiff. After stating that Nixon separated the 128 
head of cattle in question f rom the others shipped in by him and tak- 
ing thosé claimed by the firm to a pasture in lowa, he was asked, "In 
whose charge did Nixon leave the 138 head of cattle" ? He answered : 
"In my charge." Then, stating that Nixon said to him "to turn them 
over to the parties to whom I thought had the best claim on them," 
he was pressed, on cross-examination, to state the exact language or 
terms employed between him and the représentative of the bank in 
turning the cattle over to the latter. His answer was that Voorhees 
said "that the National Bank of Commerce owned a large amount of 
Gillette paper, and they were making an effort to secure ail of the 
cattle in which Gillette was interested in any way, and asked me to 
turn thèse cattle over to the bank." After stating that Voorhees said 
the bank would hâve the cattle sold and the money held as a spécial 
deposit until the rightful ownership was decided, he was asked : 

"If the National Bank of Commerce did not say tliat they would hold the 
fimi of Rlce Bros. & Nixon harmless against any loss that they might sufiCer 
on acoount of your turning thèse cattle over to them? A. Tes, sir. * * * 
He (Voorhees) asked me to turn the cattle over to the National Bank of 
Commerce. I asked him if the National Bank of Commerce would stand good 
to us for the cattle in case anybody else proved a better title or a better right 
to them. * * * A. I did. * * * And he said that they would. If we 
would turn thèse cattle over to him, or to the National Bank of Commerce, 
they would stand good to us and protect us from ail liability. But I did not 
îmmediately turn them over to him. I called Mr. Winants (the vice président 
of the bank) over the téléphone and told him what Mr. Voorhees had said and 
the proposition Mr. Voorhees had made to me, and I asked him to eonflrm it. 
and he did. He said the National Bank of Commerce would do that. Q. 
Why did you wish to turn thèse cattle over to anybody? A. Because they did 
not — because we had no claim on them. Q. Is it not a fact that you were 
anxious to get rid of the cattle, so as to avoid being held for them, and aiixious 
to get somebody else to take them ofC your hauds? A. We were anxious to 
get rid of the cattle. Q. Were you not anxious to turn thèse cattle over to 
somebody else, in order to get rid of the liability for them? Is that not a 
fact? A. ïo a certain extent. Q. Is it not a fact? A. Yes." 

He then stated that he turned the cattle over to the National Bank 
of Commerce for Rice Bros. & Nixon. 

"Q. I will ask you if you turned thèse cattle over to the National Bank 
of Commerce to hold for the account of Rice Bros. & Nixon? A. I did not. 
Q. I wlll then ask you again if you did not turn thèse cattle over to the 
National Bank of Commerce for them to hold as their owu interest? A. I 
did not." 

Then, being inquired of as to why he turned the cattle over to the 
National Bank of Commerce, he answered : 

"Because I thought that in ail probability they had a better claim to them 
than anybody else on account of their owning a large amount of paper taken 
from the varions commission firms at the Kansas City Stockyards. * » * 
We had absoluteiy no claim on the cattle." 

The Bank of Commerce, discovering that it had no lien on thèse 
cattle, in turn became anxious to get rid of them. The représentative 
of the bank advised Munger of that fact, and inquired what should be 
done with the cattle. Thereupon it was agreed to turn them over to 
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the Siegel-Sanders Commission Company to sell. At that time the 
cattle were in a lot subject to the order of Munger, and he gave to 
Voorhees a "title order in blank for them." 

"Q. WaK tliere iuiytlnnsï In this order that tlip National Bank of Coninieree 
was to holcT thèse cattle for the person who held rightful title to them? A. 
The litle ortlers are hianks furiiislieil by the stockyards, and they do not 
permit anything to be writteu ou the order except the number of animais and 
to whom the stocii belongs and to whom it is to be delivered. That order, 
then, had to be surrendered to the stoekyards compauy." 

On further cross-examination of Munger, the following occurred : 

"Q. I vvill ask you to relate your conversation with Mr. Voorhees when you 
turned thèse cattle over to him? A. Mr. Voorhees told me that the National 
Bank of Commerce owned a large amount of Gillette paper; that they were 
trying to seeure as many of the cattle as possible in which Gillette had any 
interest; and he told me, if they would turn the cattle over to them, they 
would be responsible to us — hold us harmless for the value of the cattle, if 
there were any one appeared who had a better right to them. Q. Is it not 
a fact that you turned thèse cattle over to the National Bank of Commerce 
because you thought that they were the most responsible parties, that they 
would be able to protect you against loss? A. That is partly, but not wholly, 
the reason. Q. What was the other reason? A. I thought the chances were 
that they would bave a better right to the cattle than the other claimants, 
inasmuch as they had talien a large amount of this Gillette paper from the 
various commission merchants at the yards." 

The Third National Bank of St. Louis (défendant below) at that 
time held a mortgage on Gillette cattle which it claimed covered the 
128 head in question. Its claim was placed in the hands of Mr. Bail, 
an attorney of Kansas City, who applied to Rice Bros. & Nixon, and 
informed them that his client held a mortgage on the cattle, and de- 
manded that they be turned over to him, when he was informed "that 
they had nothing more to do with it ; that those cattle were in charge 
of Siegel-Sanders Commission Company for the Bank of Commerce, 
and they had nothing to do with it." Thereupon Mr. Bail demanded 
the cattle of said commission company. He was informed by them 
that the Bank of Commerce claimed them, and that they had the cat- 
tle for sale, and they would proceed to sell them and turn the money 
over to the Bank of Commerce. Mr. Bail further testified that it 
was suggested in the interview that, as the cattle were in the yards on 
expense, Siegel-Sanders Company could sell them and deposit the 
money in the Bank of Commerce until it could be ascertained whether 
the Third National Bank of St. Louis or the Bank of Commerce was 
entitled to it. When hé" applied to the Bank of Commerce, he learned 
from Mr. Winants (vice président) that the Siegel-Sanders Company 
had sold the cattle and kept the money, and the Bank of Commerce 
made no claim to it. He then applied to Siegel-Sanders Company for 
the proceeds, and received from them a check therefor, which he in- 
dorsed and forwarded to his client. He further stated that he did not 
remeinber the brand of the cattle, but : 

"I rememher that I claimed under what was known as the Dunlap mort- 
gages, and that they bore the brands purporting to be covered by those mort- 
gages." 

Soon after the foregoing occurrences, a suit was instituted, of rather 
a peculiar comprehensive character, in the district court of Chase 
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county, Kan., by one of Gillette's mortgagees, asserting priority of 
right to certain of the Gillette cattle, including the 138 head in ques- 
tion. Rice Bros. & Nixon, among others, were made parties de- 
fendant, . and appeared thereto. Although named as a défendant, 
the Third National Bank of St. Louis was not served with process 
and did not appear to that suit. After taking évidence, a decree was 
entered therein, by consent, determining the manner in which the 
funds in the hands of the receiver of that court arising from the sales 
of cattle to which there were conflicting claims shonld be apportioned 
among them; also rendering judgment against Rice Bros. & Nixon 
for the value of the cattle wrongfully taken by them as aforesaid. 
Having satisfied that judgment, Rice Bros. & Nixon at once instituted 
an action at law in the circuit court of Jackson county, Mo., against 
the National Bank of Commerce, based on said contract of indemnity 
between them, made on their behalf by Munger. They were defeated 
in that action, on the ground taken by the court that the contract was 
contrary to public policy. See 98 Mo. App. 696, 73 S. W. 930, where 
the case is reported. Nixon having retired from the copartnership, 
and one of the Rice Bros, having died, W. H. Rice, as surviving part- 
ner, instituted the présent action against the défendant, the Third Na- 
tional Bank of St. Louis, to recover the money so received by it as 
aforesaid, and obtained judgment therefor. 

The contention on the part of the plaintiff is that, although Rice 
Bros. & Nixon were trespassers ab initio in seizing the cattle, when 
they satisfied the judgment against them for the tort they became sub- 
stituted to the owner's right to the cattle from the date of the conver- 
sion. The correctness of this, as a gênerai proposition of law, may 
be conceded. Lovejoy v. Murray, 3 Wall. 11, loc. cit. 18 L. Ed. 
129 ; Adams v. Broughton, Stra. 1078 ; 2 Kent's Comm. 388 ; Thayer 
V. Manley, 73 N. Y. 307; Smith v. Smith, 51 N. H. 571, which hold 
that the title so acquired by the tort-feasor takes effect from the time 
of the conversion. This, resting upon the maxim, 'solutio pretii emp- 
tionis loco habetur,' présumes that the wrongdoer is in possession of 
the property and has not voluntarily parted therewith to a third party. 
Judge Cooley, in his work on Torts (3d Ed., pp. 881, 882), says : 

"It was declded In Adams v. Broughton, Stra. 1078, that judgment in trover 
or trespass for the value of the property vested the tltle iti the défendant: 
and this décision has been followed in this couiitry to some extent. * * * 
The title by relç-tion vests as of the time when the conversion took place; 
but this relation is not effectuai for ail purposes. It could not render a third 
party a trespasser upon the rights of the défendant for anything done by 
him Intermediate the conversion and the judgment; and if, after conversion, 
the plaintiff sold his interest in the property, the purcliaser will not be af- 
fected by the suit, * * * gjnce by the sale he has disabled himself from 
passing title to the défendant." 

In support of the text he cites the case of Bacon v. Kimmel, 14 
Mich. 201, where. the plaintiff brought trespass, and for the purpose 
of proving title introduced a j:udgment against him in favor of the 
mortgagee in a chattel mortgage from whom the property had been 
wrongfully taken, and which judgment was subséquent to the trespass 
complained of in the case. Judge Ghristiancy said that admitting the 
recovery of that judgment and its satisfaction by the plaintiff — 
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"had the effect as between tliem to vest the right of property and tlie posses- 
sion lu the plaintifï, and that as between theni it related back, so as to per- 
fect the plaintiff's tltle from the tlme of the trespass for which that judg- 
ment was obtained. Stlll it could net affeot the défendants in this suit, so 
;is to malie them trespassers as against the plaintilï. « * * There is no 
évidence in the case tending to show that at any time dnring the period cov- 
ered by the déclaration the plaintitî haa any right whatever to the property 
or its possession, nor tending to show that in obtaining possession the dé- 
fendants were guilty of a trespass against any one, much less against the 
plaintifC. And, whatever effect the rtx'overy and satisfaction of Wheeler's 
judgment against the plalntifC should bave had as between them by relation 
back, it cannot by such relation make the défendants trespassers for acts 
whlch dld not constitute a trespass as against the plalntiff at the time it 
was committed." 

To sustain the action at bar, the learned counsel for the plaintiff 
assume, as indeed they must, first, that the National Bank of Com- 
merce received the cattle from Rice Bros. & Nixon as mère bailees, 
or tinder ait express or implied trust to hold them for the benefit of, 
the rightful owner whenever he might appear; and, second, that Sie- 
gel-Sanders Commission Company took them impressed with a like 
trust, which followed and attached to the proceeds in the hands of 
the défendant in favor of the plaintifï as the cestui que trust. That 
Rice Bros. & Nixon turned the cattle over constructively to the Na- 
tional Bank of Commerce on the controlling assurance that the bank 
would hold them harmless is confirmed by the undisputed fact that im- 
mediately after Rice Bros. & Nixon satisfied the judgment against 
them they made demand on the Bank of Commerce, not for the pro- 
ceeds of the sale of the cattle, which they knew had been turned over 
to the Third National Bank of St. Louis, but for the amount paid by 
them in satisfaction of said judgment, based on the promise of indem- 
nity. In their pétition, as disclosed in the reported case (98 Mo. App. 
696, 73 S. W. 930), they alleged: 

"That it was thereupoii agreed between them und défendant tîiat hi r-on- 
sideratiou of their turning the cittle over to dcfeiidnnt the bitter wouJd in- 
demnify and protect them against damages I)y reason of their aet." 

As stated by the court from the évidence : 

"It was then agreed between plaiutiffs and défendants that plaintifCs would 
turn the 128 head over to the défendants ; the latter agreelng to ludenmif.r 
them in case they were forced to resuond to damages to the owner, or, in- 
deed, to any one of superior right. l'Iaintiffs, as stated by their prineipal 
witness, were anxloiis to get the eattle into otlier hands, so as to rid them- 
selves of llability. They dld not hâve an opinion as to whieli of tlie severai 
claimants of liens had the best right or tltle ; but they deculod to turn the 
cattle over to défendant, for the reason that tlicy tliougbt it to be more cer- 
talnly responsible than the othors." 

Moreover, as already shown by the testimony of !\Ir. Bail, witness 
for the plaintifï, when the Bank of Commerce advised Mr. Munger 
that it made no claim to the cattle, to get out of the tangle Munger 
gave the blank "title order",for the transfer of the catle from their lot 
to that of Siegel-Sanders Commission Com.pany to be sold. And when 
Mr. Bail applied to Rice Bros. & Nixon for the cattle, stating that the 
Third National Bank of vSt. Louis claim.ed them under mortgage, they 
distinctly disclaimed any interest in the cattle, and said they had turn- 
ed them over to the bank. They were apprised, there fore, of the de- 
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fendant's assertion of right to the cattle, and they knew that the Siegel- 
Sanders Commission Company turned over the proceeds to the de- 
fendant. It does not now lie in the mouth of the plaintiff, as asserted 
in argument by his counsel, to say they do not know that the défend- 
ant ever held such mortgage. They were distinctly advised by Mr. 
Bail that his client asserted such mortgage, and they consented to what 
was done without asking to see the mortgage; and the trial in tbis 
case proceeded upon the theory that the plaintifif in the action in the 
Kansas district court claimed under mortgage superior in right to 
that of the défendant. 

How, then, can it be legally possible for the olaintiff to maintain 
against the défendant the action for money had and received to his 
use? When demand was made upon them by Mr. Bail, they dis- 
claimed any interest whatever in the cattle. There was, therefore, no 
fiduciary relation, or promise, either expressed or implied, between 
them and the défendant. It is an ancient and deep-rooted axiom of 
the common law, which "use has made familiar and time has rendered 
sacred," that "the law will not imply a promise where there was an 
express promise; so the law will not imply a promise of any person 
against his own express déclaration, because such déclaration is répug- 
nant to any implication of a promise." Whiting v. Sullivan, 7 Mass. 
107; Earle v. Coburn, 130 Mass. 596. While there are instances 
where the law will imply a promise to pay by a party who protests, as 
where the law créâtes a duty to perform that for which it implies a 
promise to pay, as in the illustration of the refusai of a man to fur- 
nish food and clothing to his wife and children, yet the ,rule is that 
such promise shall never be implied against protest, except in cases 
where the law itself imposes the duty, which must be a légal, and not a 
mère moral or sentimental duty. This idea is expressed by Woodrufï, 
J., in Butterworth v. Gould, 41 N. Y. 463, as follows : 

"Where a défendant has received moneys due to the plaintifC but claiming 
It as his own under circumstances in which he has no authoritj- froui the 
plaintiff, and does not act under any prêteuse of such authority, and the pay- 
ment to hlni is made in proposed récognition of his title tliereto as his own, 
and does not operate to discharge the payor from his iiability to the plaintiif, 
then and in such case there is no trust and no Implied promise to pay the 
money to the plaintiff." 

Had Rice Bros. & Nixon, after the conversion of the cattle, main- 
tained the statu quo, retaining the cattle or the proceeds until they 
satisfied the judgment in trespass against them, their title would hâve 
attached as of the date of the conversion ; and had the défendants in 
that situation, between the date of the conversion and the satisfaction 
of the judgment, tortiously taken the cattle or their proceeds from Rice 
Bros. & Nixon, they could hâve sued in trover, or hâve waived the 
trespass and brought action in assumpsit. But when, after the first 
conversion, the wrongdoers, as in this case, to extricate themselves, as 
they intended to do and supposed they were accomplishing, from ulti- 
mate Iiability and loss, voluntarily tiirned the property over to a third 
claimant, not in trust for themselves, but as an independent claimant, 
there was not an expressed or implied promise by the third person to 
answer to the assenting wrongdoer for the property. Multo fortiori. 
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tliey cannot maintain trespass or trover, as they assented to the taking. 
We are unable to find any précèdent to support the action adopted by 
the plaintiff; and, in our judgment, estabUshed principles of law and 
procédure interdict it. The request of the défendant below for a di- 
rected verdict should hâve been given. 

The judgment of the Circuit Court as therefore reversed, and the 
cause remanded, with direction to grant a new trial and for further 
proceedings in conformity with this opinion. 



CONRAD INV. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 25, 1908.) 

No. 1,530. 

1. InDIANS— INDIAN LaNDS— RESERVATION— APPROPRIATION OF WaTERS— INDI- 

AN TREATY. 

ludlan Treaty May 1, 1888, c. 213, 25 Stat. 124, estalilishing the Blacli- 
feet Indiau réservation, witli tlie iniadle of tlie cbamiel of Birch creek 
for its Southern aud southeastern boundary, which treaty was Intended 
to promote the improvement, comfort, and welfare of the Indians, hy 
aiding them to become self-supporting as an agricultnral people, implied- 
ly reserved to the Indians a prior rlght to a portion of the waters of 
such creek with which to irrigate the arld lands in the réservation, which 
right was paramount to that of persons subsequeutiy taking up désert 
land claims on the public domain adjacent to the creek. 

2. Waters and Wateb Courses— Réservation by United States. 

The gênerai government has power to reserve the waters on the public 
domain and exempt them from appropriation uuder state lavvs. 

3. Same— Irrigation— RiGiiTs ov Appeophiators— Division. 

Where the Indians on the Biackfeet réservation had a prior rlght to 
the use of the waters of Blrch creek for irrigation to that of défendant, 
which had acqulred by appropriation and purchase large quantifies of 
land ad.iaeent to the creelc, which it had prooeeded to irrigate b.y means 
of canals and a dam in the creek, a decree restralning défendant from 
obsti'ucting the waters of the ci'eek to the extent of 1,600% inches from 
flowlng down the chaunel to points of diversion for the beneflt of the 
Indians on the réservation, and providing that the amount of water in 
excess of that speclfled In the decree should be subject to the subséquent 
order of the court, was proper. 

4. Same — Parties. 

In trespass by the United States for the beneflt of the résidents of the 
Biackfeet Indian réservation for the taking of the waters of Birch creek 
to the préjudice of the Indians, settlers who had taken up land on the 
faith of contracts with défendant to furnlsh them water, and whose rlghts 
were derived solely from défendant, were not necessary parties. 

5. ArPEAL AKD Erkor — Review — COSTS. 

If an appeal Is taken from a decree on the merits, it wlll not be re- 
versed on a question of costs. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 3, Appeal and Error, 
§ 4549.] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

For opinion below, see 156 Fed. 123. 
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Walsh & Nolan and George H. Stanton (T. J. Walsh, of counsel), 
for appellant. 
Cari Rasch, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal f rom a decree en- 
tered in the United States Circuit Court for the District of Montana 
enjoining the défendant from obstructing tlie flow of a stream of 
water to the extent of interfering with the rights of the Indians on 
the Blackfeet Indian réservation. The controversy relates to the right 
to the flow of water in Birch creek, an unnavigable stream whose mid- 
dle line forms the southern and «outheastern boundary of a tract of 
land in the county of Teton, in the state and district of Montana, re- 
served by the United States government for the permanent home and 
abiding place of certain tribes of Indians, under the name of the Black- 
feet Indian réservation. 

It is alleged by the complainant, and admitted by défendant, that 
large portions of the lands embraced within said réservation are well 
adapted for stock raising, and other large portions are susceptible of 
cultivation ; that large herds of cattle and large numbers of horses, 
the property of the government and of the Indians, hâve been and are 
now "pasturing and grazing upon said réservation and upon the lands 
within said réservation, being and situate along and bordering upon 
said Birch creek"; that in order to make the lands productive be- 
yond the growth of natural grass irrigation is necessary; that the 
défendant, a Montana corporation, in the year 1900 constructed a dam 
in the channel of said Birch creek for the purpose of diverting cer- 
tain waters of said creek into a canal constructed by défendant, and 
through said canal into ditches and réservoirs connected therewith; 
that défendant has used and still continues to use said canal, ditches, 
and réservoirs for such purpose. It appears that defendant's dam was 
reconstructed în 1904; that since such reconstruction — excepting in 
times of extrême high water, extending over not more than two or 
three weeks of the entire year — the dam is capable of turning ail the 
waters of Birch creek, beyond a small amount of seepage, into defend- 
ant's canal ; and that the creek below defendant's dam was practically 
dry at certain points during at least a portion of each of the summers 
of 1904 and 1905, which seems to hâve been a condition before un- 
known. 

In Winters v. United States, 143 Fed. 740, 74 G. C. A. 666, and 148 
Fed. 684, 78 C. C. A, 546, the controversy involved the right of the 
United States and of the Indians residing upon the Belknap Indian 
réservation to the use of 5,000 inches of the waters of Milk river for 
useful and bénéficiai purposes. Thé Indian réservation was estab- 
lished by the treaty between the United States and the Indians, under 
Act Cong. May 1, 1888, c. 313, 25 Stat. 113-133. The center of 
Milk river is the northern boundary line of the réservation through- 
oiit its entire, width, and is the principal source of supply of water for 
the varions uses of the government and the Indians for irrigation pur- 
poses generally upon the réservation. The water ,is diverted from the 
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river and distributed over the lands of the réservation by means of a 
canal and latéral ditches. The défendants in that case were settlers 
upon the public lands of the United States in the vicinity of Milk 
river, -who had constructed a dam across the channel of Milk river 
above the réservation, and had appropriated and diverted the waters 
of Milk river at that point for the purpose of irrigating their lands, 
which they claimed the right to do under the désert land laws of the 
United States and the laws of the state of Montana authorizing the 
appropriation of the waters of the streams of that state for household, 
domestic, agricultural, irrigating, and other purposes. The action 
was brought by the United States to perpetually restrain the défend- 
ants from in any manner taking or diverting the waters of Milk riv- 
er, and from in any manner impeding, obstructing, or preventing the 
waters of Milk river and its tributaries, to the amount of 5,000 inches, 
from flowing down the channel of the river to the point of diversion 
upon the réservation. A decree was entered in the Circuit Court for 
the District of Montana in favor of the complainant, and the défend- 
ants appealed. This court affirmed the decree, holding that the Unit- 
ed States, by treaties with the Indians on the réservation, had im- 
pliedly reserved the waters of Milk river for the benefit of the Indians 
on the réservation to the extent reasonably necessary to enable them 
to irrigate their lands, and that grantees and settlers on public lands 
outside of the réservation could not acquire, under the désert land 
laws of the United States or the laws of the state of Montana relat- 
ing to the appropriation of the waters of the streams of that state, 
the right to divert the waters of Milk river to the préjudice of the 
rights of the Indians* residing upon that réservation. This décision 
has been affirmed by the Suprême Court of the United States in Win- 

ters V. United States, 207 U. S. 564, 28 Sup. Ct. 207, 52 L,. Ed. . 

In the course of the décision, on page 577 of 207 U. S., page 312 of 
28 Sup. Ct. (52 L. Ed. ), the court said : 

"The power of tbe govermnent to reserve tbe waters and exempt them from 
appropriation raider the state laws is not denled and could not be. United 
States V. Rio Grande Ditch & Irrigation Co., 174 U. S. C90, 702, 19 Sup. Ct. 
770, 43 L. Ed. 1136 ; United States v. Wlnans, 198 U. S. 371, 25 Sup. Ct. 662, 
49 L. Ed. 1089. That the govemment did reserve them we hâve decided, and 
for a use whlch would be necessarily continued through years." 

The présent case is in many respects similar to the Winters Case. 
The act of Congress of May 1, 1888, which ratified an agreement 
with certain Indians and established the Et. Belkuap Indian réserva- 
tion, with the middle of the main channel of Milk riVer for its northern 
boundary, established also the Blackfeet Indian réservation, with the 
middle of the channel of Birch creek for its southern and southeastern 
boundary, and in this case the diversion of the waters of Birch creek 
by means of a dam is the subject of controversy, as the diversion of 
the waters of Milk river by means of a dam was the subject of con- 
troversy in the Winters Case. The law of that case is applicable to 
the présent case, and détermines the paramount right of the Indians 
of the Blackfeet Indian réservation to the use of the waters of Birch 
creek to the extent reasonably necessary for the purposes of irrigation 
and stock raising, and domestic and other useful purposes. The gov- 
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ernment has undertaken, by agreement with the Indians on thèse rés- 
ervations, to promote their improvement, comfort, and welfare, by aid- 
ing them to 'become self-supporting as a peaceable and agricultural 
people. The lands within thèse réservations are dry and arid, and 
require the diversion of waters from the streams to make them pro- 
ductive and suitable for agricultural, stock raising, and domestic pur- 
poses. What amount of water will be required for thèse purposes 
may not be determined with absolute accuracy at this time; but the 
policy of the government to reserve whatever water of Birch creek 
may be reasonably necessary, not only for présent uses, but for future 
requirements, is clearly within the terms of the treaties as construed 
by the Suprême Court in the Winters Case. 

In the bill of complaint in this case it is alleged that : 

"In the year 1898 your orator and the Indians residlng upou said réserva- 
tion, for the purpdse of brlnging water to and upon the lands of sald Blacli- 
feet Indian réservation, with wliich to irrigate the same, and ralse tliereon 
crops of grass, grain, and vegetables, appropriated, tooli, and diverted from 
the channel of said Birch creelc, by means of canals, ditches, and waterways, 
large amounts, to wit, a flow of 2,000 cubic feet per minute, of the waters 
of sald Birch creek, and by means of canals, ditches, and watem'ays con- 
ducted the waters of said creek, so taken and diverted from said Birch creek 
as aforesaid, from the channel of sald creek to and upon divers and extensive 
tracts of lands upon said réservation, aggregating lu amount about 10,000 
acres of land, and after so conductlng said waters to and tipou sàid lands 
used the same for the irrigation of said lands, and for domestic and other 
useful purposes, and by means thereof raised upon sald lands crops of grain, 
grass, and vegetables." 

It is further alleged that, notwithstanding the rights of the com- 
plainant and of the Indians to the uninterrupted' flow of ail the waters 
•of Birch creek down the natural channel of said creek, the défendant 
in the year 1900 wrongfully and unlawfully, and without the license, 
consent, or approval of the complainant or of the Indians residing up- 
on the Blackfeet Indian réservation, entered upon said réservation and 
the said Birch creek above the points of the diversion of said waters 
of said creek by the complainant and the said Indians as aforesaid, and 
above the places of the use of said waters by the complainant and the 
Indians, and built and erected and constructed upon said réservation, 
and in and across the channel of said Birch creek, a large and sub- 
stantial dam and réservoir, and by means of said dam and réservoir 
•obstructed and prevented the waters of said Birch creek from flowing 
down the natural channel of said creek to the places of diversion and 
use of said waters of said creek by complainant and the said Indians. 

The évidence on the part of the complainant in support of thèse 
allégations is to the effect that the Blackfeet Indian réservation covers 
a territory in the county of Teton, in the northwestern part of the 
State of Montana, about 40 miles east and west by 60 miles north and 
soiith, and containing about 900,000 acres. Portions of this land are 
suitable for grazing purposes, while other portions are adapted for 
agricultural purposes. The land is arid, and, where cultivated, requires 
water for irrigation. Birch creek, which forms the southern and 
southeastern boundary of the réservation, has carried at its lowest 
stage 2,500 inches of water, and at its highest stage 150,000 inches of 
'«/ater. In the réservation and north of Birch creek is a stream, called 
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Blacktail creek, which flows in the same gênerai direction as Birch 
creek, and finally empties into that creek. Between Birch creek and 
Blacktail creek, and still north of Blacktail creek, there is a tract of 
land containing about 20,000 acres, 50 per cent, of which, or 10,000 
acres, can be irrigated from Birch creek. In 1898 the government con- 
structed a canal, about 5I/2 miles long, from Birch creek onto the lands 
in the réservation adjoining the creek. This canal had, when con- 
structed, a capacity of 1,200 cubic feet of water per minute, or the 
équivalent of about 1,000 inches. Six latéral ditches hâve been ex- 
tended from this canal. In addition to the canal and its latéral ditches, 
there are four other ditches taking water from the creek onto the lands 
of the réservation. Thèse four ditches bave an aggregate capacity for 
carrying and distributing 1,740 inches of water. 

Défendant, in its answer, admits the construction of a dam across 
the channel of Birch creek, as alleged in the complaint. The évidence 
on the part of the complainant was in substance to the efïect that the 
water of Birch creek allowed to escape over this dam was not suffi- 
cient to be depended upon for any kind of a practical use of the 
government ditch; that much of the time during the summers of 
1904 and 1905 there was practically no water running in Birch creek 
at the head of the government ditch ; that even the springs which had 
theretofore assisted in feeding the stream had diminished or disap- 
peared, showing that they were fed by underflow of the stream from 
above and that their source had been eut off; that the government 
had theretofore attained a certain amount of success in accomplishing 
its purpose in establishing the réservation, to get its Indian wards in- 
terested in agricultural pursuits, but that since the building of de- 
fendant's dam had eut off the former abundant svipply of water the 
Indians, who had begun to take some interest in agricultural pursuits, 
had become discouraged; that the climate was such as to make some 
extra winter care and feeding necessary for anything like success in 
the handling of live stock; that without irrigation it was impossible 
to raise grain or a crop of grass heavy enough to eut for winter feed- 
ing, which condition had compelled the Indians to dispose of their 
stock, which had theretofore been summered on the government's 
fenced inclosure and wintered by the Indian owners on their several 
allotments of land on the unfenced strip along Birch creek; and that 
for that reason the Indian population on this strip had decreased in 
numbers and those remaining had made no substantial progress. The 
testimony on the part of the défendant is that the ditches on the 
réservation are out of repair and do not carry any such amount of 
water as claimed by the complainant, and that 400 inches of water is 
sufficient for ail purposes on that part of the réservation where the 
water of Birch creek can be distributed and used; that the défendant 
has constructed a canal on the south side of Birch creek, with a carry- 
ing capacity of 20,000 inches, and that défendant has appropriated that 
amount of the water of Birch creek ; that when the enterprise was in- 
augurated the défendant owned 11,000 acres of land which it pro- 
posed to irrigate with the waters flowing through its canal; that its 
holdings of land hâve steadily increased by purchases from the gov- 
ernment and from individuals, wlio hâve acquired title by homestead, 
161 F.— 53 



834 ^ 161 FEDERAL REPOETBR. 

pre-emption, ând désert land entries, until at the time of the hearing 
in this case it owned about 44,000 acres of land capable of irrigation 
from its canal; that the value of the property of the défendant em- 
ployed in its system of irrigation was about $500,000. 

Conceding that the defendant's enterprise is ail that it claims, it is 
still subject to the rights of the Indians on the réservation in the diver- 
sion of the waters of Birch creek, and the question remains to be de- 
termined: What, under ail the circumstances, is the government en- 
titled to reserve for their uses? The court below in its decree does 
not direct the removal of defendant's dam from the channel of Birch 
creek, but has enjoined the défendant from in any manner or by any 
means impeding, preventing, or obstructing the waters of said creek 
to the amount and extent of 1,666% inches, or the équivalent of 331/3 
second feet, from flowing down the natural channel of said creek and 
the points of diversion and places of use established by the complain- 
ant for the benefit of the Indians on the réservation. This decree does 
not at any time reserve ail the waters of Birch creek for the complain- 
ant, but leaves a considérable flow of water to be retained by defend- 
ant's dam and used in its system of irrigation ; and, after a careful ex- 
amination of the évidence, we are of opinion that the decree of the Cir- 
cuit Court is entirely reasonable and just, and should be affirmed in 
this respect. 

It is objected that certain parties mentioned in defendant's amended 
answer were necessary parties to the action, and that without them 
there was a defect of parties. The amended answer, referring to lands 
on the south and southeast of Birch creek under defendant's irrigation 
System, allèges that settlers in large numbers settled upon the said 
lands and entered into agreements with the défendant, whereby the de- 
fendant undertook to furnish such settlers with water sufficient to ir- 
rigate the lands settled upon by them, and they reciprocally agreed to 
take and pay for such water ; that a great number of the said settlers 
entered the lands settled upon by them under the provisions of the 
désert land act, and made proof of their settlement upon and réclama- 
tion of the same ; that a large number of the settlers, with a view of 
obtaining patents under the désert land act, set forth in their proofs 
that they had obtained the right, as the fact was, to obtain water from 
the said canal and ditches of the défendant ; that such proofs were ap- 
proved by the local land office, the Commissioner of the General Land 
Office, and the Secretary of the Interior ; that the right of such set- 
tlers to hâve and take water from the said ditches for the irrigation of 
their lands became by contract for the same appurtenant to said lands 
and inseparably annexed thereto. This is an action of trespass, where 
the acts of the défendant constitute the cause of action. The rights of 
the parties, referred to in the amended answer, to the water of Birch 
creek, were derived from the défendant and remain subject to its 
rights. They are not separate and distinct rights, and in the nature of 
the case could not be. The parties who purchase water from the de- 
fendants do not divert the water from Birch creek, and hâve acquired 
no right of diversion independent of the defendant's right. It foUows 
that in any controvèrsy réspecting such right upon the facts in this 
case the défendant represents the entire daim of right. 
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It is further objected that the decree of the Circuit Court provides 
that, whenever the needs and requirements of the complainant for the 
use of the waters of Birch creek for irrigating and odier useful pur- 
poses upon the réservation exceed the amount of water reserved by 
the decree for that purpose, the complainant may apply to the court 
for a modification of the decree. This is entirely in accord with corn- 
plainant's rights as adjudged by the decree. Having determined that 
the Indians on the réservation hâve a paramount right to the waters 
of Birch creek, it follows that the permission given to the défendant 
to hâve the excess over the amount of water specified in the decree 
should be subject to modification, should the conditions on the réserva- 
tion at any time require such modification. 

The award of costs in favor of complainant is not a subject of ap- 
peal. If an appeal be taken from a decree upon the merits, it will not 
be reversed upon the question of costs. Du Bois v. Kirk, 158 U. S. 
58, 67, 15 Sup. Ct. 739, 39 L. Ed. 895. 

The decree of the Circuit Court is afifirmed. 



RAINBOW et al. v. YOUXG, Sheriff. 

(Circuit Court of xippeals, Eightli Circuit. June S, 3908.) 

Ko. 2,642. 

Indians— Réservations— iNTRUDEns—AuTHOsiTT to Remove. 

Under Rev. St. §§ 441, 46;i, 20.58, 2149 (U. S. Comp. St. 1901, pp. 252, 
262), the Commissioner of Indiaii Affairs is autliorized, with tlie ap- 
proval of the Secretary of the Interior, to cause collectors to be excluded 
aud removed from a tribal Iiidian réservation on days vvhen payments 
are being made to the Indians, if in his judginent the présence of collectors 
therein at such tiuies is detrimental to the peace aud welfare of the In- 
dians ; and thls although thé réservation be wlthin a state and the In- 
dians be the holders, under trust patents issued to theni )>ursuant to 
Act Feb. 8, 18S7, c. 119, 24 Stat. -liSS, of allotuients adjacent to the 
réservation, and be, therefore, citlzens of the United States aud the state. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

See 154 Fed. 489, 83 C. C. A. 421. 

A. W. Lane, Asst. U. S. Atty. (Charles A. Goss, U. S. Atty., on the 
brief), for appellants. 

Thomas L. Sloan (W. E. Whitcomb, on the brief), for appeliee. 

Before VAN DEVANTËR and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

VAN DEVANTËR, Circuit Judge. This appeal calls in question 
an order discharging a writ of habeas corpus. There is no controversy 
about the f acts, which are as follows : The appellants are Indian police- 
men at the Winnebago Indian Réservation, in Thurston county, Neb. 
That réservation consists of 400 acres of land belonging to the United 
States upon which it maintains an Indian agency and an Indian train- 
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ing school for the benefit of the Winnebago tribe, to the members of 
which allotments in severalty of the adjacent lands hâve been made 
under Act Feb. 8, 1887, c. 119, 24 Stat. 388. The duties of an In- 
dian agent at that agency, or at least such of them as pertain to the 
matters hère stated, hâve been devolved upon the superintendant of 
the training school under a provision in Act March 3^ 1903, infra. 
Somewhat recently, when payments of certain lease moneys were about 
to be made at that agency to the members of the tribe by such super- 
intendent, he was directed by the Commissioner of Indian Affairs to 
require collectors to remain away from the agency on tire days when 
the payments were being made ; and among those who were duly noti- 
fied of that direction was Thomas L,. Sloan, an attorney of Pender, 
Neb. On one of the days fixed for making the payments Mr. Sloan, 
disregarding the notice so given to him, went to the agency for the 
purpose of making collections from Indians to whom lease moneys 
were then to be paid. After he had made some collections, and while 
he was there for the purpose of making others, he Avas requested by 
the superintendent to leave the agency and to remain away during the 
day so fixed for making the payments. He refused to do so, and the 
appellants then removed him from the réservation, and also prevented 
him from returning to the agency during that day. In doing so they 
acted under a verbal order given to them as members of the agency 
police by the superintendent, who was executing the commissioner's 
direction. The appellants used no more force than was necessary, and 
did nothing of which Mr. Sloan could complain, if the superintendent's 
order to them was a lawful one, Subsequently they were taken into 
custody by the appellee upon a warrant issued by the county judge of 
Thurston county upon a complaint made by Mr. Sloan, wherein he 
charged them with a criminal assault under the laws of the state of 
Nebraska by reason of their removal of him from the réservation in 
the circumstances just stated. While they were so in custody and 
awaiting a trial or examination, a writ of habeas corpus was sued out 
in their behalf upon a pétition presented to the Circuit Court of the 
United States for the District of Nebraska, wherein it was alleged 
that their imprisonment was unlawful because the act with which they 
were charged was donc in the discharge of a duty placed upon them 
as agency policemen in pursuance of a law of the United States. At 
the final hearing upon the pétition, the Circuit Court was of opinion 
that there was no statutory authority for the direction given by the 
commissioner, and that it was invalid in the absence of such authority, 
and so discharged the writ and remanded the appellants to the appel- 
lee's custody. 

Of the questions discussed by counsel, we deem it necessary to hère 
notice the single one of the commissioner's authority to give the di- 
rection which was disregarded by Mr. Sloan and in the orderly exécu- 
tion of which he was removed from the réservation. While the mem- 
bers of the Winnebago tribe hâve received allotments in severalty and 
hâve become citizens of the United States and of the state of Nebraska, 
their tribal relation bas not been terminated. They are not permitted 
to alienate, mortgage, or lease their allotments without the sanction of 
the Secretary of the Interior. Their lease moneys are collected and 
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disbursed by officers of the United States. Their lands and some at 
least of their other property are not taxable ; and the United States 
maintains a réservation, an agency, and a training school for their 
benefît. In short, they are regarded as being in some respects still in 
a State of dependency and tutelage which entitles them to the care and 
protection of the national government ; and when they shall be let ont 
of that State is for Congress alone to détermine. United States v. Ric- 
kert, 188 U. S. 433, 23 Sup. Ct. 478, 47. L. Ed. 532 ; Matter of Hefï 
197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848; Cherokee Nation v, 
Hitchcock, 187 U. S- 294, 307, 308, 23 Sup. Ct. 115, 47 L. Ed. 183 
McKay v. Kalyton, 204 U. S. 458, 27 Sup. Ct. 346. 51 L. Ed. 566 

Dick V. United States, 208 U. S. 340, 28 Sup. Ct. 399, 52 E. Ed. 

United States v. Thurston County, 74 C. C. A. 425, 143 Fed. 387 
Hollister v. United States, 76 C. C. A. 337, 145 Fed. 773 ; Beck v, 
Flournoy, etc., Ce, 12 C. C. A. 497, 65 Fed. 30; United States v, 
Mullin (D. C.) 71 Fed. 682. Besides, the réservation from which Mr. 
Sloan was removed is the property of the United States, is set apart 
and used as a tribal réservation, and in respect of it the United States 
has the rights of an individual proprietor (see Commonwealth v. 
Clark, 2 Metc. [Mass.] 23; Commonwealth v. Dougherty, 107 Mass. 
243 ; Eow V. Elwell, 121 Mass. 309, 33 Am. Rep. 373 ; Fossbinder v. 
Svitak, 16 Neb. 499, 30 N. W. 866; Harshman v. Rose, 50 Neb. 113, 
69 N. W. 755), and can maintain its possession and deal with intruders 
in like manner as can an undividual in respect of his property (Cam- 
field V. United States, 167 U. S. 518, 524, 17 Sup. Ct. 864, 42 L. Ed. 
260; Jourdan v. Barrett, 4 How. 168, 185, 11 L. Ed. 924; Stephenson 
V. Little, 10 Mich. 433). With thèse observations, we turn to the stat- 
utes bearing upon the authority of the Commissioner of Indian Af- 
fairs, and in considering them it is well to remember, as was said in 
United States v.Macdaniel, 7 Pet. 1, 14, 8 L. Ed. 587, that: 

"A practieal knowledge of the action of aiiy one of the iji-eat departments 
of the governraent must conviuee every person that the head of a department, 
in the distribution of its dutles and responsibilities, is often compelled to 
exercise his discrétion. He is lir.ilted in the exercise of his powers by the law ; 
but it does not follow that he must show statutory provision for everything he 
does. No government could he adniinistered on sucli principles. ïo attempt 
to regulate by law tlie minute movenients of every part of tlie complicated 
machinery of government would évince a most uuijardonable ignorance on the 
sub,iect. Whilst the great outliues of its movements may be marlîed out, 
and limitations Imposed on the exercise of its posera tliere are numberless 
things which must be done, that can neither be anticipated nor delined, and 
which are essential to the proper action of the government." 

The Revised Statutes contain thèse sections : 

, "Sec. 441 (U. S. Comp. St. 1901, p. 252). The Secretary of the Interior is 
charged witb the supervision of publie business relatlng to the followlng sub- 
jects: * * * Third, The Indians." 

"Sec. 463. The Commissioner of Indian Affairs shall, under the direction of 
the Secretary of the Interior, and agreeably to such régulations as the Prési- 
dent may prescribe, hâve the management of ail Indian affairs, and of ail 
matters arlsing out of Indian relations." 

"See. 2058. Each Indian agent shall, wlthin his agency, manage and super- 
intend the Intercourse with the Indians agreeably to law ; and exécute and 
perform such régulations and duties, not inconsistent with law, as may be 
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ptescribed by tbe Président, tlie Secretary of the Interior, the Commlssioner 
c( Indian Affaira, or tlie Superlntendent of Indian Affairs." 

"Sec. 2149. Ttie Commissioner of Indian Alïairs is authorized and re- 
quired, wlth the approval of the Secretary of the Interior, to reuiove from 
any tribal réservation any person being thereon without aùtliority of lavv, or 
whose présence vvltliin the limlts of the réservation may, In tia'e jndgmenfc 
of the commissioner, be detrimental to the poace and welfare of the Indians ; 
and may employ for the purpose sueli force as luay he necesfeary to enable 
the agent to effect the removal of such person." 

And in Act March 3, 1903, c. 994, 32 Stat. fi82, is the following: 

"That the Commissioner of Indian Affairs, witii the approval of the Secre- 
tary of the Interior, may devolve the duties of any Indian agenoy or any part 
thereof upon tlie superlntendent of the Indian training schoOliloeated at such 
agency iwhenever in his judgment such superlntendent eau properly perforni 
the duties of sùch agencj%" ' ■ 

No other statute imposes any limitation applicable hère upon the 
exercise of the authority so given to the Commissioner, and upon this 
record it cannot reasonably be doubted that the commissioner, in giv- 
ing to the superintendent the direction before named, acted with the 
approval, of the Secretary of the Interior. Wilcox v. McConnel, 13 Pet. 
498, 513, 10 L. Ed. 264 ; Confiscation Cases, 20 Wall. 92, 109, 22 L. 
Ed. 320; Wolsey v. Chapman, 101 U. S. 755, 769. 25 L. Ed. giô; 
United States v. Fletcher, 148 U. S. 84, 13 Sup. Ct. 552, 37 h- Ed. 378 ; 
In re Brodie, 63 C. C. A. 419, 423, 128 Eed. 665, 668. 

In our opinion the very gênerai language of the statutes makes it 
quite plain that the authority conferred upon the Commissioner of 
Indian Affairs was intended to be sufficiently comprehensivé to enable 
him, agreeably to the laws of Congress and to the supervision of the 
Président and the Secretary of the Interior, to manage ail Indian af- 
fairs, and ail matters arising out of Indian relations, with a just regard, 
not merely to the rights and welfare of the public, but also to the rights 
and welfare of the Indians, and to the duty of care and protection ow- 
ing to them by reason of their state of depandency and tutelage. And, 
while there is no spécifie provision relating to the exclusion of collect- 
ors from Indian agencies at times when payments are being made to 
the Indians, it does not follow that the commissioner is without au- 
thority to exclude them; for by section 2149 he is both authorized and 
required, with the approval of tli'e Secretary of the Interior, to remove 
from any tribal réservation "any person" whose présence therein may, 
in his judgmerLt, be detrimental to the peace and welfare oi the Indians. 
This applies alike to ail persons whose présence nlay be thus det- 
rimental, and commits the décision of that question to the commissioner. 
Of course, it is necessary to the adéquate protection of the Indians and 
to the orderly conduct of réservation affairs that some such authority 
should be yested in some one, and it is in keeping with other législa- 
tion relating to the Indians that it should be vested in the commissioner. 
United States ex rel. West v. Hitchcock, 205 U. S. 80, 27 Sup. Cf. 
423, 51 L,. Ed. 718. There is no provision for a re-examinatlon by the 
courts of'the question of fact so committed to him for décision, and, 
Gonsidering the nature of the question, the plenarj' power of Congress 
in the matter, and the obvions difficulties in the way of such a re-exam-- 
ination, we think it is intended that there shall be none*. United States 
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ex rel. West v. Hitchcock, supra; Stanclift v. Fox, 81 C. C. A. 623, 
152 Fed. 697. 

It follows that the commlssioner's direction to the superintendent 
and the latter's verbal order to the agency policemen were given in 
the exercise of a lawful authority, ancï therefore that what was done 
by the policemen was done in the lawful dischara^e of a duty placed 
upon them in pursuance of a law of the United States. 

The order of the Circuit Court is accordingly reversed, with a direc- 
tion to discharge the appellants from custody. 



NATIONAL BANK OF COMMERCE OF SEATTLE v. DOWNIE et al. 

(two cases). 

SEATTLE NAT. BANK v. SAME (two cases). 

(Circuit Court of Appeals, Ninth Circuit. May 11, 1908.) 

Nos. 1,527, 1,528, 1,529, 1,532. 

Bankeuptct— Secubed Claims— Assignmbnt or Olaims Against United 
States. 

Under Rev. St. § 3477 (U. S. Comp. St. 1901, p. 2320), providing that as- 
slgninents of claims upon the United States shall be vold unless witnessed 
and acknowledged and made after the clalm has been allowed and a war- 
rant drawn therefor, the assignment by a bankrupt to a bank, as collat- 
éral security for money borrowed, of claims against the United States 
under coutracts only partially performed, such assigiunents not being 
witnessed or acknowledged, was ineffective, and the claims passed by 
opération of law to the bankrupt's trustée for the beneflt of gênerai 
creditors. 

Appeal and Pétition for Revision of Proceedings of the District 
Court of the United States for the Northern Division of the Western 
District of Washington. 

Bausman & Kelleher, for Seattle Nat. Bank. 

George E. de Steiguer, for National Bank of Commerce of Seattle. 

Peters & Powell and Cooley & Horan, for appellees. 

Kerr & McCord, for trustée. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. Arthur Gamwell and Philip Wheeler, 
partners under the fîrm name of Gamwell & Wheeler, were adjudged 
bankrupts in the District Court of the United States for the Western 
District of Washington, Northern Division, on the 16th day of April, 
1907, and the same day R. E. Downie was appointed receiver of the 
partnership property. Thereafter he was elected and qualified as per- 
manent trustée, and by an order made June 20, 1907, was authorized to 
collectai! sums of money due the bankrupts from the United States 
government or any department thereof. On the 4th day of June, 1907, 
the National Bank of Commerce of Seattle filed its proof of debt 
against the bankrupt partnership, in the sum of $37,149.85. The 
proof set forth that the only securities held by said corporation for 
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said debt were certain described daims against the United States 
government on account of supplies furnished and assigned to the bank 
by the said Gamwell & Wheeler to secure said indebtedness. Thèse 
claims appear to be 16 in number, and amount in the aggregate to the 
sum of $33,617.48. The first claim is dated December 10, 1906, and 
the. last February 15, 1907. On June 18, 1907, the Seattle National 
Bank filed its proof of debt against the bankrupt partnership for the 
sum of $23,583.19, with interest. The proof set forth that the only 
securities held by said corporation for said debt were certain described 
claims against the United States government on account of supplies 
furnished and assigned to the bank by said Gamwell & Wheeler to se- 
cure said indebtedness. The claims appear to be 61 in number and 
amount in the aggregate to $38,509.33. The first claim is dated Sep- 
tember 25, 1906, and the last April 4, 1907. 

The respondents filed objections to the allowance of thèse assigned 
securities. Ône of thèse objections was that the assignments were in- 
valid under section 3477 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 2330), and that the claims against the gov- 
erment belonged to the creditors of the bankrupts generally. 

On the lOth of July, 1907, the parties hereto entered into a stipula- 
tion as to said assigned claims, as follows : 

"That the faets in relation to the claims against the government of the 
United States, assigned by said bankrupts to the above-mentioned banks as 
collatéral security for the indebtedness due from said bankrupts to said banks, 
and to the allowance of whlch claims as security for such indebtedness the 
above-named trustée and the Barber Asphalt Paving Company and the Mukll- 
teo liumber Company hâve objected to, are as follows: That each and ail of 
said claims against the United States government, so assigned, were claims 
for money due from the government of the United States to the said bankrupt 
upon account of contracts entered into between said bankrupts and the United 
States, for the furnishing of materials by said bankrupts to varions depart- 
ments of said government. That said assignments were each and ail volun- 
tarily made in considération of a loàn made by said bank to said bankrupts 
at the tlme of said assignments and as collatéral security for the' repayment 
of said loans and without notice to the other creditors of said bankrupts. 
That ail of such assignments were made after tlie entering Into of said con- 
tracts, and after partial performance thereof by said bankrupts before the 
allowance of any of such claims or the ascertainment of the amount due 
thereon, or the issuing of any warrant for the payment thereof, and that 
iione of said assignments were executed in the présence of any witnesses at 
ail, and that none of them recite any warrant for the payment of the claim 
assigned, and that none of them were acknowledged by any ofiicer having 
authority to take acknowledgment of deeds, or any other aeknowledglng offlcer 
at ail, and that none of them were certilied as being acknowledged by any 
offlcer. The said loans to each of said banks exceeded in amount the value 
of said collaterals so assigned to secure the same, and there is now due to 
each of said banks on aceoimt of said loans an amount in excess of the value 
of the said collaterals so assigned to each of said banks respectively. The 
claims of said banks and the objections thereto on file are made a part hereof." 

The référée in bankruptcy, on the 23d of July, 1907, allowed the 
claim of the Seattle National Bank in thè sum oiÉ $33,583.19, and in- 
terest, and the claim of the National Bank of Commerce in the sum of 
$37,149.85, and interest, and ordered and decreed that said banks were 
each of them respectively entitled to receive on account of claims 
against the United States government, so assigned to it and shown by 
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the daims of said bank respectively on file, whatever amoimt might be 
collected from the United States government of said claims, and the 
securities of said banks by reason thereof were allowed, and the trustée 
was ordered, as collections of said claims were made, to pay the same 
to the banks holding the assignments thereof. Thereupon the respond- 
ents, except the trustée, petitioned the District Court for a review of 
the order of the référée. Upon this review the judge of the District 
Court allowed the claims of the banks as gênerai debts, but disallowed 
their claims of préférence. The National Bank of Commerce of Seat- 
tle and the Seattle National Bank hâve brought this matter to this 
court for review, both by appeal and by pétition. 

The appellees rely upon the provisions of section 3477 of the Revised 
Statutes of the United States to support the order of the District Court. 
That section is as follows : 

"Ail transfers and assignments made of any claim npon the United States, 
or of any part or share thereof, or interest therein. whether absolute or eon- 
ditional, and whatever niay be the considération therefor, and ail powers of 
attorney, orders, or othcr authorities for receiving payment of any sueh claim, 
or of any part or share thereof, shall be absolutely null and void, nnless they 
are freely made and executed in the présence of at least two attosting wit- 
nesses, after the allowance of such a claim, the ascertainmeut of the amount 
due, and the issuing of a warrant for the payment thereof. Such transfers, 
assignments, and powers of attorney, must recite the warrant for payment, 
and must be acknowledged by the person niaking them, before au offieer having 
authority to take acknowledgments of deeds, and shall be certifled by the 
offieer; and it must appear by the certificate that the offieer, at tbe time of 
the aeknowledgment, read and fully explained the traiisfer, assignaient, or 
warrant of attorney to the person acknowledging the sanie." 

This statute has been before the court in a number of cases and held 
applicable to ail cases where the assignée seeks to enforce the assigned 
claim against the Unite4 States. United States v. Gillis, 95 U. S. 407, 
416, 34 L. Ed. 503; St. Paul R. R. Co. v. United States, 113 U. S. 
733, 38 L. Ed. 861. 

In United States v. Gillis, supra, it was contended on behalf of the 
assignée of the claimant that the statute was applicable only to claims 
asserted before the Treasury Department, but the court said: 

"We discover nothing in the reason. nothing in the mischief the act is plainly 
intended to remedy, and nothi]ig in the language enijiloyed tending to warrant 
the admission of any exceptions from the comprehensive provisions made, 
nothing that can justify our holding that when Congress said ail transfers or 
assignments, partial or entire, absolute or conditional, of daims against the 
TJnited States shall be null and void, they meant they should be in opération 
(inoperative) only when presented to tlie accounting oflicers of the treasury, 
but effective when presented everywhere else.'' 

It has also been held applicable to assignments in which a contract 
is made for the prosecution of a claim against the United States and 
an assigiiment is made of a portion of the claim or a lien created on it 
to secure payment for services rendered in prosecuting the claim. Bail 
v. Halsell, 161 U. S. 73, 16 Sup. Ct. 554, 40 L. Ed. 633; Nutt v. Knut, 
300 U. S. 13, 36 Sup. Ct. 316, 50 L. Ed. 348. In the latter case the 
court, referring to the clause in the contract making the payment of 
the attorney's compensation a lien upon the claim asserted against the 
the government, said: 
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"Iri effect or by its opération It transferred or assigued to the attorBey, In 
advanee oî the allowance of tlie claim, such an interest as woul^ secure the 
payment of the fee stipulated to be paid. AU this was contrary to the statute, 
for its obvions purpose, in part, was to forbid any oue who was a stranger to 
the original transaction to corne between the claimaDt and the government, 
prior to the allowance of a claim,, and who, in asserting his own interest or 
share in the claim, pending its examination, might embarrass . the conduct of 
the business on the part of the oflicers of the government." 

It has also been held applicable to assigned orders drawn by the own- 
er of a claim against the United States upon the attorneys employed 
by hitn in the prosecution of the claim, directing them to pay to a third 
person certain sums out of any money Corning into their hands on 
account of the claim. Spofford v. Kirk, 97 U. S. 484, 9A h. Ed. 1032. 
In this case the court, referring to the language of the statute, says: 

. "It would seem to be Impossible to use language more comprehensive than 
this. It embraces alike the légal and équitable assignments. It includes 
IMwers of attorney, orders, or other authorities for receiving payment of any 
such claim, or any part or share thereof. It strikes at every derivative in- 
terest, in whatever form acquired, and incapacitates every claimant upon the 
government from creatlug an interest in the claim in any other than himself." 

On the Other hand, it has been- held that the statute does not ren- 
der invalid an assignment where the original claimant became a bank- 
rupt and assigned his property to an assignée in bankruptcy. "It 
does not embrace cases where there has been a transfer of title by 
opération of law. The passing of claims to heirs, devisees, or assignées 
in bankruptcy is not within the evil at which the statute aimed." Er- 
win V. U. S., 97 U. S. 393, 397, 24 L. Ed. 1065. 

It has also been held : That the statute did not embrace the case of 
a voluntary gênerai assignment by an insolvent for the benefit of his 
creditors. Goodman v. Niblack, 102 U. S. 556, 26 L.Ed. 226; Butler 
V. Goreley, 146 U. S. 303, 13 Sup. Çt 84, 36 L. Ed. 981. That it does 
not render invalid a contract of partnership to furnish supplies to the 
United States or a promise by one to another of the partners to pay 
a sum already due him under the partnership articles out of money 
to be received from the United States for such supplies. Hobbs v. 
McEean, 117 U. S.' 567, 6 Sup. Ct. 870, 29 L. Ed. 940. That it does 
not affect the right of a mortgagee of real estate leased to the United 
States, or of a pledgee of the funds thereof, to recover from the mort- 
gagors or pledgors the amount of funds paid to them by the United 
States. Freedman Saving & Trust Co. v. Shepherd, 127 U. S. 494, 8 
Sup. Ct. 1250, 32 L. Ed. 163 and Shepherd v. Thomson, Id. That 
its inhibition of powers of attorney, executed in advanee of the al- 
lowance of the claim and the issuing of a warrant therefor, cannot be 
used to compel a second payment after the amount thereof has been 
paid to the person authorized by the claimant to receive it. Bailey v. 
United States, 109 U. S. 432, 3 Sup. Ct. 272, 27 L. Ed. 988. That it does 
not prevent any court of compétent jurisdiction as to subject-matter 
and patties frolii makiftg such orders ad may be nècèssary or appro- 
priate to présent one who has a claim for money against the govern- 
ment from withdrawing the proceeds of such claim from the rèach of 
creditors, provided such orders do not interfère with the examination 
and allowance or rejection of such claim by the proper officers of the 
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governmeiit, nor in any wise obstriict any action that such officers 
may legally take under the statute relating to allovvance or payment 
of claims against the United States. Price v. Forrest, 173 U. S. 410, 
423, 19 Sup. Ct. 434, 43 L. Ed. 749. The purpose of the statute is to 
protect the government, and net the parties to the assignment. Good- 
man V. Niblack, supra. Hence, where a claim has been allowed by 
the accounting officers of the United States, a warrant issued therefor 
and delivered to the claimant, the government is no longer concerned 
with his disposition of the draft or the funds which it represented. 
York V. Conde, 147 N. Y. 486, 43 N. E. 193 ; Farmers' National Bank 
V. Robinson, 59 Kan. 777, 53 Pac. 763. 

In the présent case, the claims of Gamwell & Wheeler against the 
government of the United States were voluntarily assigned after entry 
into the contracts and after partial performance, but before the allow- 
ance of any such claims, the ascertainment of the amount due thereon, 
or the issuing of any warrant for the payment thereof. None of the 
assignments was executed in the présence of any witnesses, and none 
of them recites any warrant for the payment of the claims assigned, 
and none of them was acknowledged by any officer having authority 
to take acknowledgments of deeds, and none of them was certified 
as being acknowledged by any officer. Thèse assignments are there- 
fore within the express language of the statute, and not within any of 
its exceptions. They.are also within the terms of the statute as in- 
terpreted by the Suprême Court in Spoflford v. Kirk, supra, in St. 
Paul & Duluth R. R. v. United States, supra, in Bail v. Halsell, supra, 
and not within the exceptions mentioned in any of the other cases to 
which référence has been made. But the transfer of thèse claims to 
the trustée in bankruptcy by opération of law comes within the excep- 
tion declared by the Suprême Court in Erwin v. United States, supra. 
It follows that the assignments in question are null and void, and that 
the trustée in bankruptcy is the proper person to receive from the of- 
ficers of the United States government any and ail sums due to the 
said bankrupts, which, when received, are a part of the gênerai assets 
of the bankrupt's estate for the benefit of ail creditors alike, and with- 
out any préférence in favor of either of said banks. 

The order of *he District Court in each of the above-entitled cases 
js affirmed. 



OONSTANTI^'E & PIOIvERING S. S. CO. v. AUCHIKCLOSS et al. (two 

casesj. 

McLBAN et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit. May 22, 3908.) 

(Nos. 234-236.) 

SHIPPING — DeMUKBAGE — CONSTBUCTION OP CnAHTER PaBTT — "IiOADlNG 

Bebth." 

Charter parties required the vessel in each case to load a cargo of 
phosphate at Port Inglis, Fia., and provided that the vessel should pro- 
ceed to tlie Port Inglis anchorage, "or as near thereunto as she may 
safely get, and there load. * * * The cargo to be brought aloûgside 
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and taken from alongside free of rlsk and expense to the ressel, any eus- 
tom of the port to the contrary notwithstanding. * ♦ * Steamer or 
vessel to proceed to safe anehorage at port of loading indlcated by the 
merchant and there load." Also: "The cargo to be suppUed at the aver- 
age rate of not less than 400 tons per weather working day, * * ♦ 
commenclng 24 hours after vessel is In loading berth and is ready to re- 
celve cargo and wrltten notice given to that effeet" Vessels were obliged 
to load at such port some miles from shore, and the government had es- 
tabllshed there two loading buoys. Three vessels were ordered to pro- 
ceed to the port at the same tlme, and they reaehed there and anehored, 
and gave notice that they were ready to load. Held, that the "loading 
berth" referred to in the charter vcas the "safe anchorage" spoken of in 
the prior clause; that, having reaehed such anchorage and given the re- 
qulred notice, the lay days commenced, and the charterer could not re- 
qulre the vessels to await their turn at the loading buoys before the tlme 
ccmmenced, even though that may hâve been the custom of the port, 
nor avold liabillty for demurrage because of their détention for two or 
three weeks beyond the time, either because they could not get to the 
buoys or because they could not, perhaps, hâve been fully loaded where 
they lay — Its duty belng to load them there, eo far as could be safely 
done, and then permit them to move further out for its completlon. 

[EH. Note. — Demurrage, see notes to Harrlson v. Smith, 14 C. C. A. 
657; Randall v. Sprague, 21 O. C. A. 337; Hagerman v. Norton, 4e C. 
C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The final decrees of the District Court awarded demurrage, amount- 
ing in the aggregate to $7,390.65, to the libelants for the détention 
of their steamships Queenswood, Homewood, and Moness at Port 
Inglis, Fia., in the winter of 1905-06. 

Miller, King, Lane & Traflford (Benjamin A. Morton and William S. 
Montgomery, of counsel), for appellant. 
J. Parker Kirlin and Orville C. Sanborn, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The judge of the District Court decided 
that the charterers were under obligation to furnish the vessels safe 
berths at which they could load within a reasonable time and that, 
failing to do so, they were liable for demurrage un^er the provisions 
of the charter. We think this conclusion was correct. The vessels 
were chartered to carry cargoes of phosphate from Port Inglis to 
Europe and were detained from 2 to 3 weeks from the expiration of 
their lay days if computed as commencing 24 hours after the entry of 
the vessels at the custom house and notice of their readiness to receive 
cargo. To be more accurate, the Queenswood was delayed 14 days 
and 22 hours, the Homewood 13 days and 14% hours and the Moness 
22 days and SJ^ hours. 

The respondents seek to escape liability for this admitted delay by 
the contention that the government had located two loading buoys at 
the so-called harbor of Port Inglis, which is eight miles from the coast, 
and that by the terms of the charters lay days did not begin to run 
until 34 hours after the vessels were actually anehored at one of thèse 
buoys and that the custom of the port required that vessels should take 
precedence at thèse two loading berths according to the date of their 
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eiitry at the custom house. In other words, it is argued, if the two 
loading berths were occupied by vessels having prior entry at the cus- 
tom house, that the charterers could keep the chartered vessels idle for 
a week, a month or three months without incurring the slightest lia- 
bility. 

When the Queenswood, Homewood and Moness arrived Novem- 
ber 16th, 28th and 30th, respectively, they anchored in 321/2 feet of 
water, except the Homewood, which anchored in 22 feet. When load- 
ed thèse vessels drew 20 feet, 17 feet 3 inches and 20 feet 3 inches, 
respectively, at their deepest point. As to the Homewood there can be 
no question that, allowing for the slight rise and fall of the tide, she 
had at least 41/2 feet of water at ail times under her keel. We fail 
to see, as to her, at least, how any excuse is established based upon 
insufficient depth of water. As to the other two it may be that when 
the loading had progressed to a point where there was but 2 or 3 feet 
of water under the bottom, it should hâve been suspended until the 
vessel was removed to a loading buoy or to a point further out where 
the water was deeper. This course, it appears, was frequently pur- 
sued in the case of deep draft vessels. 

We fail to understand why the loading could not hâve been begun 
and continued so long as there was not the slightest danger of the 
vessels touching bottom. If the respondents' contention in this regard 
be well founded, it will apply to vessels drawing 10 feet as well as those 
drawing 20 feet when loaded. The former can be held in îdleness at 
the will of the charterer although the danger from insufficient depth 
of water could by no possibility be a factor in the case. To illustrate : 
A. charters B.'s vessel, which draws 20 feet loaded, to proceed to a 
designated pier for a cargo of coal, the pier having 30 feet of water 
at its outer end and but 15 feet at its shore end. When the vessel ar- 
rives she finds the outer end of the pier occupied by another veâsel and 
she immediately makes fast to the pier between this vessel and the 
shore end and notifies the charterer that she is ready to receive the 
cargo. Would the latter be justified in refusing to furnish it on the 
ground that she was not in a safe berth? On the contrary would it 
not be his duty to load her as fast as practicable and move her into 
deeper water to receive the remainder of the cargo as soon as the 
other vessel had vacated the berth at the end of the pier? We see 
no distinction in principle between the two cases. If the loading had 
proceeded as indicated it would at least hâve greatly reduced the time 
the vessels were delayed at the loading buoys. It is argued that it was 
imsafe for vessels to load elsewhere than at the loading buoys, and if 
they had done so and damage had resulted by reason of a storm the 
charterers might hâve been held liable. We are unable to see how 
such a contention can succeed. The master of each vessel having an- 
chored and given notice that he was ready to receive the cargo, it is 
not easy to see how the charterers assumed the risk of damage to the 
vessel by complying with her master's request. The libelants could 
argue with even greater plausibility that if a storm had arisen and in- 
jured the vessels during the time they were improperly delayed, that 
the charterers were liable for the damage. 

The testimony satisfies us that the loading could bave proceeded at 
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the points where the vessels were anchored as safely as at the buoys. 
The Queenswood, for instance, had five anchors aiid her total anchor- 
age weight was greatly in excess of that at the easterly buoy. We are 
constrained to believe that the refusai to load was not due to any ap- 
préhension of disaster but to the fact that the charterers did not bave 
lighters enough and men enough to load' more than t\Vo vessels at a 
time. The charter parties were executed on printed forms prepared by 
the respondents and each provides that the vessel shall proceed to the 
Port Inglis anchorage — - 

"or as near théreurito as she may safely get and there load. * * * The 
cargo to be brought along slde and talceh from along side free of risk and 
expense to the vessel, any custom of the port to the contrary notwithstanding. 
* * * Steamer or vessel to proceed to safe anchorage at port of loading in- 
dlcated by the merchant and there load." 

If there were nothing but the foregoing provisions to be considered 
it could not be contended for a moment that there was any obligation 
on the part of the vessel to anchor at a particular buoy. Her obliga- 
tion was' discharged when she reached a safe anchorage as near Port 
Inglis as she could safely get. She was then an arfived vessel and 
was entitled, after due notice, to "there load." ' 

But it is argued that the clause dealing with the time lay days are 
to begin to run makes it clèar that the "safe anchorage" of the pre- 
ceding provisions is bût a synonym for "loading buoy." The lan- 
guagê relied oh is as follows: 

"The cargo. to be supplled àt the average rate of. not less than 400 tons pev 
weather working day * * * commencing 24 hours after vessel is in loading 
berth and Is ready to receive cargo and written notice given to that effect." 

We think the term "loading berth" as hère used refers back to the 
safe anchorage previously provided for, to which the vessel was to 
proceed and where she was to load. The clause is to be cOnstrued as 
if it had provided that the cargo was to besupplied "24 hours after 
vessel. is in safe anchorage^ as aforesaid" or in "said anchorage" or 
"in said loading berth." The position most favorable to the respond- 
ents is that the charter is ambiguous and doubtful in this respect. Con- 
ceding, for the moment, this to be so, we think the doubt must be 
resolved against the charterers. They knew ail the facts and were 
familiar with ail the conditions and if they intended to require the ves- 
sels to reach pne of the twp buoys before lay days commenced to run 
they should hâve made their meaning so plain that the vessel owner 
could not hâve been misled. It may be doubted whether any prudent 
owner would hâve signed a charter containing such a provision. 

It is argued that the libelants were bound by the custom of the port 
to load in turn at the two buoys. If the proof establishes a uniform 
custom, and this is not free from doubt, and if the vessel owners were 
aware of the custom, and this is by no means certain, such a custom 
would not override the express provisions of the charter party as we 
interpret it. Wedo not consider the relations of the respondents to 
the Port Inglis Terminal Company, the Dunnellon Phosphate Com- 
pany and the other enterprises being developed at Port Inglis, further 
than as they show the gênerai knowledge which the respondents had 
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of the entire situation at that point. With such full information as to 
the capacity of the port for loading and unloading vessels, the respond- 
ents sent more vessels there than could be given reasonable dispatch 
and, in the circumstances, we think the damages due to the delay thus 
occasioned, should fall upon them rather than upon the vessel owners. 
The decrees are affirmed with interest and costs. 
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THE C. W. MORSE. 

(Circuit Court of Appeals, Second Circuit. May 11, 1908.) 

Nos. 242, 243. 

i. Collision— FoG— Excessive Speed. 

Where two vessels were both uiider headway at the tinie of a collision 
between them in a fog, which occurred desplte ail efforts to avoid it after 
they became visible to each other, oiie or both must hâve been in fault 
for excessive speed^ 

[FA. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 215. 

Collision rules, speed of steamers in fog, see note to the Niagara, 28 
C. C. A. 532.] 

2. Same— Steam Vessels Meeting— Mutual Fatjlts. 

A collision on the Hudson river opposite Thirty-Thlrd street, New 
York, In a dense fog, between a steamer passing down and a meeting 
llghter, held due to the fault of both vessels ; the steamer being In fault 
for excessive speed, which appeared from the évidence to hâve been not 
less than elght knots, and the lighter for inattention in falllng to hear 
the fog signais of the steamer and to take measures accordingly to avoid 
a collision before the vessels came wlthln sight of each other. 

[Ed. Note. — For cases in point, see, Cent. Dig. vol. 10, Collision, §§ 
214, 215. 

Signais of meeting vessels, see note to The New York, 30 C. G. A. 630.] 

3. Same— INLAND Rules— "Narbow CSannels." 

"Narrow channels." wlthln the meaning of article 25 of the inland 
navigation rules (Act June 7, 1897, 30 Stat. 90 [U. S. Comp. St. 1901, p. 
2883]), are bodles of water navlgated up and down In opposite directions, 
and do not include harbor waters, with plers on each slde, where the 
necessitles of commerce requlre navlgaton in every concelvable direction. 
Tested by such rule, the Hudson river above Twenty-Third street, New 
York, and wlthln the city limlts is not a narrow channel. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Wallace, Butler & Brown, for the lighter. 
Wheeler, Cortis & Haight, for the C. W. Morse. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. April 30, 1907, about 7:30 a. m., the side- 
wh'eel steamer C. W. Morse, on a trip from Albany to New York, 432 
feet in length, 4,500 tons, with engines of 5,000 horse power, came 
into collision with lighter No. 4, about 115 feet long and of 457 tons 
burden. The stem of the Morse penetrated the port side of the 
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lighter at a point about 38 feet from her stem to a distance o£ 8 feet, 
and the lighter sank almost at the point of collision, about opposite 
Thirty-Thifd street, some 375 feet from the line of the piers on the 
New York side. The collision occurred in a fog so dense that neither 
vessel saw the other until tliey were within a distance estimated by 
the varions witnesses at from 100 to 400 feet. The district judge 
held that it was a case of inévitable accident, and his decree can be 
sustained only if no fault be discovered in either vessel. 

Two witnesses from the lighter testified that she came down the 
river from Sixty-Fifth street at full speed in a clear space about 300 
feet wide between the new York piers and a fog bank, but tliat when 
she reached Twenty-Ninth street the fog rolled up from the south so 
thick that she turned back to the company's slip at Thirty-Fourth 
street. On the other hand, many witnesses from the Morse testify 
that she had been blowing fog signais about every half minute ail 
the way from 129th street down to the place of collision. The 
lighter also called some witnesses who were in slips and on piers 
near by, some of whom testified that they plainly saw the Morse as 
she passed down the river, and some thought they saw the collision 
distinctly anywhere from 600 to 1,000 feet off. But, this testimony 
being quite inconsistent with the testimony from either vessel and 
with the probability of a collision, we give it no weight. On the sub- 
ject of the fog generally, we adopt the story of the Morse. We do 
not believe the lighter passed Thirty-Fourth street in clear weather 
and that she turned back at Twenty-Ninth street for a refuge. She 
had cargo to be delivered at Thirty-Fourth street, and we think she 
turned back when near Twenty-Ninth street because she had passed 
Thirty-Fourth street without knowing it. 

We agrée with the district judge that both vessels at the time of the 
collision had a little headway. If the Morse had been motionless, we 
do not think that the lighter, even if approaching at an angle of 30 
degrees, could hâve pushed sideways with sufficient force to impale 
herself on the stem of the Morse to a distance of 8 feet. On the 
other hand, if the lighter had been motionless, the plates in the after 
part of the wound would not hâve been turned back as they were, 
and the stem of the Morse would not hâve been bent to port. Con- 
ceding that inferences from wounds in vessels are more or less con- 
jectural, still the very pîain indications on both boats incline us to 
think that each was in motion when they collided. 

The first question on the subject of liability is whether the vessels 
were proceeding at a moderate speed, as required by article 16 of the 
inland régulations (Act June 7, 1897, c. 4, 30 Stat. 96 [U. S. Comp. 
St. 1901, p. 2883]) when they began to navigate with référence to 
each other. If each vessel had headway on, as we hâve found, one 
or both must hâve been at fault for failing to avoid the other within 
the space she was visible. This seems to be the définition of moder- 
ate speed adopted by the Suprême Court. The Nacoochee, 137 U. 
S. 330, 339, 11 Sup. Ct. 133, 34 L. Ed. 687; The Umbria, 166 U. S. 
404, 417, 17 Sup. Ct. 610, 41 L. Ed. 1053; The Chattahoochee, 173 
U. S. 540, 548, 19 Sup. Ct. 491, 4â L,. Ed. 801. Therefore the im- 
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portant inquiry, notwithstanding that each had corne nearly to a stop 
at the time of collision, is what were their respective speeds before 
they began to try to keep clear of each other. Upon this vital ques- 
tion it is to be regretted that the testimony is so insufficient. In the 
case of the Morse there is no accurate testimony as to the time 
elapsed between passing any fixed point and the collision. Her wît- 
nesses do positively testify that her engines had been for some time 
working under one bell close shut ofif, which they say is as slow as 
they can be worked, except by hand. Although a careful experi- 
ment was made, showing that seven turns at full speed astern would 
bring the Morse to a stop when her engines were so working, no 
testimony at ail was ofifered showing the speed she would be making- 
under such conditions, which was the material question. The as- 
sistant engineer, who was working the engines, said he thought that 
she made 12 to 14 turns back between the time he got the backing 
bells and the time of the collision, which, in view of the experiment, 
would indicate that her engines must hâve been working at a greater 
speed than under one bell close shut off. He also testified that with 
40 pounds pressure she would make from 10 to 12 turns with her en- 
gines so working. The diameter of her wheel being 33 feet, the cir- 
cumference is 96 feet, and with 10 to 12 turns, making libéral allow- 
ance for ail usual résistances, she cannot be brought under 8 knots 
an hour. Less than such a speed in fog bas been held immoderate 
on the open océan, and is a fortiori so in a crowded harbor. The 
Pennsylvania, 19 Wall. 125, 22 L. Ed. 148; The Eagle Point, 120 
Fed. 449, 56 C. C. A. 599, certiorari denied 189 U. S. 510, 23 Sup. 
Ct. 850, 47 L. Ed. 923; The Nacoochee, 137 U. S. 330, 11 Sup. Ct. 
122, 34 h. Ed. 687. 

The engineer of the lighter was drowned, but the master says that 
she was going under one bell, which would ordinarily be 4 to 4^/2 
miles an hour, but that in his opinion she was not at that time mak- 
ing more than 3 to 3% miles, which seems to us a moderate speed. 
We are, however, quite convinced that the Morse had been blowing 
her fog whistle about once every half minute for some time before the 
collision, and that those on the lighter going down the river ahead of 
her, and after turning so as to meet her, should hâve heard it long 
before the two vessels had got into close proximity. If they had 
heard it there is every reason to suppose a collision would hâve been 
avoided. Only two persons hâve testified on the subject of the 
Morse's whistle from the lighter. The mate admits he heard one 
blast, while the master, who was with him in the pilot hou se, heard 
nothing until the alarm whistle immediately before the collision. 
It was not until then that the lighter's engines were reversed. 

The suggestion . is made that the progress of sound in fog is mys- 
terious, and that there may bave been areas of sound within which 
the Morse's whistle, though carrying much further, was inaudible 
to those on the lighter; but, there being évidence of déficient ob- 
servation at least in the master, and as the Morse heard the lighter's 
whistle, and as the lighter was both going down ahead of and after- 
wards meeting the Morse, we are inclined to attribute the failure to 
161 P.— 54 
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hear the whistle to inattention, rather than to any areas of înaudibility 
carrîed with her by the lighter. For similar reasons we tbink that 
the lighter had net sounded her own whistle as long as she ought to 
bave done. Those on the Morse heard it twice immediately before the 
collision, and there is no reason to suppose that, if it had been oftener 
blown, they would not bave heard it sooner. 

Enough has been sàid to dis.pose of the case; but there are some 
other charges of négligence which we think is well to consider. 

It is contended that the North river at the place of collision is a 
narrow channel, within article 25 of the inland régulations, and that 
therefore the Morse was at fault for not going down on the New 
Jersey side of the river. We bave held in the Bee, 138 Fed. 303, 70 
C. C. A. 593, that the upper bay, regarded as a whole, is not a nar- 
row channel, but intimated that charinels designated by the govern- 
ment might each be considered a narrow channel in respect to vessels 
moving up and down them ; also in The Emma J. Rose, 145 Fed. 13, 
76 C. C.::A. 43, we bave held that the Hudson river between Yonk- 
ers and the city line is a narrow channel, while, on the other hand, that 
betweeri the upper bay and Twénty-Third street it is not a narrow 
channel. The Islander, 153 Fed. 385, 81 C. C. A. 511. The ratio 
decidendi of the latter case is that channels within the rule are bodies 
of water navigated up and down in opposite directions, and that 
therefore harbor waters with piers on each side, where the necessities 
of commerce require navigation in every conceivable direction, up and 
down, across, and up and down between piers on the same side, can- 
not be considered narrow channels. The only différence between the 
waters below Twenty-Third street and above it, within the, city limits, is 
that the government has designated by buoys an anchorage ground 
from the west side to nearlv midstream between Twenty-Fifth and 
Fourty-First streets. This would seem to be an additional reason for 
not applying the narrow channel rule, since its enforcement would re- 
quire south-bound vessels to navigate through the anchorage ground, 
which, though lawful, is, when possible, to be avoided. 

The lookout of the Morse was stationed immediately in front of 
the pilot bouse, some 65 feet abaft ofthe stem. As soon as the fîrst 
signal of the lighter was heard he went forward, but was unable to 
see her. It was a manifest fault to station ^lookout in such a place, 
but we do not think it contributed to the collision. 

Both vessels being held at fault, and both having appealed, the 
decree of the court below is réversed, without costs, and with in- 
structions to enter a decree for half damages and half costs, with 
the usual ordçr of référence. 
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SAN FRANCISCO & P. S. S. CO. v. CARLSON. 

(Circuit Court of Appeals, Nlnth Circuit. May 18, 1908.) 

No. 1,542. 

1. Négligence— Teial— Questions for Juby— Peoximate Cause op Isjubt. 

Wliat was the proximate cause of a personal injury is ordinarily a 
question for tlie jury, to be deterniiued as a fact uuder proper instruc- 
tions, in View of the circumstanees attending it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
327-332.] 

2. Masteb and Servant — Injuiîy to Sekvant— As.sumed Risk. 

An employé does not assume any risk arising froni his employer's fail- 
ure tq perforni the duties owing from him to the employé with respect to 
the appliances furnished for the doing of the worli. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 551-558. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Same— Action eor Injury— Issues for Jury. 

In an action by an employé against a steamship eompany to recover 
for a Personal injury resulting from the eatchiiig of a freight elevator on 
a steamship, whlch plaintifC was operating, alleged to hâve beeu due to 
the absence of a bumper, or safety block, the questions of the proximate 
cause of the injury, of négligence, and contributory négligence Jield prop- 
erly submitted to the jury under proper instructions. , . 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

William D. Fenton and Ben C. Dey, for plaintiff in error. 
Henry E. McGinn, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error brought this action 
to recover damages for injuries sustained by him by reason of the 
alleged négligence of the plaintifif in error, défendant below and own- 
er and opéra ter of the steamship St. Paul. The case shows that the 
plaintifï in the action was regularly employed by the steamship eom- 
pany as a longshoreman, but on the day of his injury was serving as 
winchman, in the absence of the regular winchman. The winch was 
used to work a lever by means of which the two elevators of the 
ship, called, respectively, the "port elevator" and the "starboard ele- 
vator," were lifted and lowered in the process of loading and un- 
loading freight. The elevators were moved up and down by means 
of wire cables, which cables were attached to a beam, and which beam 
was about 8 feet above the deck of the ship and about 30 feet above 
the bottom of its hold. The cables so attached passed down on ei- 
ther side of the elevators to the bottom thereof, then immediately 
under them, then up on the other side of the elevator, and then over 
a pulley to a drum, where it was wound up by force of a steam en- 
gine so operating the contrivance that, as the cable of one elevator 
was wound around the drum and that elevator raised, the other cable 
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would unwind and lower the opposite elevator. The beam to wliich 
the cables were attached had a flange by which the elevators were 
liable to be caught, and which it seems did in fact catch the starboard 
elevator on the occasion in question, resulting in the plaintiff's in- 
jury. To prevent the elevators from reaching the flange, the défend- 
ant Company attached to the beara what the plaintifï in errer calls 
"bumpers" and what the défendant in error denominates "safety 
blocks," which bumpers or safety blocks had rubber on their under- 
side and extended about 8 inches below the beam, thus preventing, 
when in place, the elevators from becoming jammed and caught in 
the flange. There was évidence tending to show that the bumper or 
safety block of the starboard elevator shaft had in sorae way become 
detached, resulting in the catçhing of that elevator in the flange of 
the beam and its subséquent dropping with the plaintifï, and it is the 
alleged négligence of the défendant in failing to keep the bumper or 
safety block in place that is the ground of the plaintiff's action. The 
answer of the défendant company put in issue its alleged négligence, 
and also set up in défense that the plaintifï was himself négligent 
in the opération of the elevator, that his injury was caused by rea- 
son of some fellow servant raising the port elevator while the star- 
board elevator was caught, thus allowing the latter to fall, and also 
that the plaintifï assumed the risk of danger incident to the opération 
of the elevators, ail of which affirmative défenses were put in issue 
by the plaintifï. 

The first point made and insisted upon by the plaintifï in error is 
that the court below erred in refusing to instruct the jury to return 
a verdict for the défendant, in support of which it is contended, fîrst, 
that the absence of the bumper or safety block was not the proximate 
cause of the plaintifï's injury. In submitting the case to the jury, 
the court below instructed them upon that point as foUows: 

"It Is and was the duty of the défendant company to fbrnlsh the plaiu- 
tiff a safe place in which to work, and reasonably safe appliances and safe 
machlnery wlth which to do his work ; but I instruct you that the duty of 
the mastèr In this regard is fuUy performed when he uses due care and pré- 
caution in providing such safe place and machlnery, and if, after havlng ob- 
served such care and précaution, the machlnery becomes at fault or détect- 
ive in some way wlthout his knowledge, then he would not be liable. But 
If he knew, or ought to hâve known by the observation o( reasonable care 
and foresight, that the defect exlsted, then he would be accountable for any 
damages ensuing by reason of such defect. It is also the duty of the défend- 
ant to keep the machlnery in safe and sultable repair; that is, he must use 
ordlnary diligence and care to see that It is so kept in repair. Kegligence 
may be defined in a gênerai way as the dolng of a thing which the dictâtes 
of oommon prudence or foresight would Indleate ought not to be done, or 
which a reasonably careful and prudent man would not hâve done, havlng in 
mlnd the attending conditions and circumstances of the occasion, or the 
omission to do a thing which the same prudence and foresight would say 
ought to be doue, eonsiderlng again the attending conditions and circum- 
stances. And now, keeplng in mind the dutles imposed upon the employer — 
that is, the défendant — and the éléments that go to make up négligence, It 
is for you to détermine from ail the évidence adduced in your hearing upon 
the subject, and applying your own common knowledge and expérience, wheth- 
er or not the défendant was chargeable with négligence in connection with the 
absence of the safety or bumper blocks in thé starboard elevator, and for 
the alleged Irregularity in the movement of the port elevator while the star- 
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board elevator remained fast by reason of being jammed agaiiist the beam 
above. Thèse things you are to eonslder: The absence of the blocks; the 
manner in which the elevator became fast; the irregularity of the move- 
ment of the port elevator, if you find that the movement of such elevator was 
irregular, whlie the other was jammed above ; and the way or manner In 
which the plaintifC and the foreman of the défendant were at work at the 
tlme to relleve the starboard elevator. And you are to ascertain and fix, if 
possible, the responsibility as it respects the relative parties as to the condi- 
tion and opération of the elevator; and if you find, from a full and fair 
considération of the whole subject, that the défendant bas been or was nég- 
ligent, and that its négligence vras approximate [the proximate] cause of the 
accident and injury to plaintifiC, then the plaintiff will be entitled to recover, 
unless you shall find in favor of the défendant as to one or more of the dé- 
fenses interposed, which I will now explain to you. You are to understand 
by the proximate cause that cause which eonduced directly to the accident or 
Injury." 

The chief officer of the steamship had, on his cross-examination by 
counsel for the plaintifï, testified as follows: 

"Q. Did you make an examination of thèse bumpers before the ship left 
San Francisco? A. When are you referring to? Q. On the trip from San 
Francisco, the time that Carlson was hurt, did you make any examination 
of the elevators? A. I would not say that particular trip. Q. It is custom- 
ary, isn't it, for the officers of the ship to always make a tour of inspection? 
A. Yes, sir. Q. At sea? A. At sea ; yes, sir. Q. And he takes you with 
him? A. Yes. Q. And whom does he take with him? A. The chief steward. 
Q. And did you make an examination on that trip every day when you were 
coming from San Francisco to Portland of the freight elevators? A. Why, 
no, sir. Q. Why did you not? A. Why, It was impossible to get there. The 
ship was full of cargo; that is, in the hold of the ship. Q. Did you make 
any inspection before the men commenced work hère in Portland to ascer- 
tain whether those bumpers were there? A. You could not get there at that 
time; no, sir. Q. So no examination was made to ascertain whether those 
bumpers were there. When did you make an examination, can you tell, prior 
to the time this man was hurt, to see whether those bumpers were there? A. 
I would not say whether they were there or not. Q. You don't know? A. 
No, sir. Q. Did you make any examination, after the accident happened to 
Carlson, to détermine how It was "lat this thing got stuck up there in the 
flanges, or what bas been termed the 'flange'? A. Yes, sir. Q. You did make 
an examination? Did you find the bumpers on the starboard elevator? A. 
I can't say. Q. You don't rememberî-, A. No, sir." 

Redirect examination: 

"Q. If they were taken off, you did not replace thèse bumpers after the 
accident? A. If the bumpers were taken off, they were not replaced, sir." 

We are of the opinion that the court below was right, both in re- 
spect to its refusai to direct a verdict for the défendant and in its 
instruction upon the subject of proximate cause. "The proximate 
cause," says the Suprême Court in Insurance Co. v. Boon, 95 U. S. 
130, 24 L. Ed. 395, "is the efficient cause, the one that necessarily sets 
the other causes in opération. The causes that are merely incidental, 
or instruments of a superior or controlHng agency, are not the proxi- 
mate causes and the responsible ones, though they may be nearer in 
time to the resuit. It is only when the causes are independent of each 
other that the nearest is, of course, to be charged with the disaster." 
Under the évidence in the case the question was properly one for the 
jury, as it usually is, under appropriate instructions. Said the court 
in Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 474, 34 L,. Ed. 356 -. 
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■'i'The tine rule is tliat wliat is the proximate cause of an- lujury is ordl- 
narily a question for tlie jury. It Is not a question of ecleiice or ot légal 
knowledgè. ;lt is to be aetermined as a faet, in view of tlie eircumstances of 
faet attendlng it. The primary cause œay be the proximate cause of a dis- 
aster, though it may operate tlirough successive , instruments, as an article 
at the end ofa chainmay be moved by a force applied to the other end, 
that forée being the proximate cause of the movement, or as in tiie oft-cited 
case of the squib thrown in the marliet place. 2 W. Bl. 892. The question 
always is: Was theré an unbroken connection between the wrougful act aud 
the injury, a continuons opération? Did the facts eonstltute a continuons suc- 
cession of events, so llnked together as to make a natural whole, or was 
there some new and independent cause intervening between the wrong and 
the injury? It is admitted that the rule is diffleult of application; but it 
is generally held that, in order to warrant a flndlng that négligence, or an 
act not amounting to wflnton wrong, is the proximate cause of.an injury, it 
niust appear that ,the injury was the natural aud probable conséquence of 
the négligence or wrongful act, and that it ought to bave been foreseeu in the 
li^t of the attending eircumstances." 

In -respect to the alleged assumption of risk by the plaintiff it is 
enough -to say that an employé does not assume any risk arising from 
his employer's failure to perform the duties owing from him to the 
employé with respect to the appliances furnishéd for the doing of 
the work in question. 

The only point in the case about which we hâve had any doubt is 
that of the alleged contributory negHgence of the plaintifï. He tes- 
tified, among other things, that thé starboard elevator got caught in 
the flànge of the beam because the biimper ôr safety block had become 
detached ; that he tried; to loosen it with a pièce of scantling, and, 
that not succeeding, the quartermaster of the ship took charge, and 
worked at it a while, and then the foreman of the work, one Smith ; 
that thé foreman and the quartermaster ran the port elevator up and 
dowji a little; that they would raise it four or five feet, arid then 
drop it, thinking that in that way they would loosen the starboard 
elevator; that finally thé foreman got a keg of lead weighing about 
300 pounds and told the witness to take hold of the other end of it ; 
that on rolling the keg on the . starboard elevator the latter fell with 
the plaintiff and inflicted the injury for which he sues. The plaintiff 
also testified that, while he knew that the men had béen working- with 
the port elevator, he did not know that it was up while the starboard 
elevator was caught in the flange of the beam, and that if the port 
elevator had been down, where it should hâve been, and where he 
thought it was, the starboard elevator could not bave fallen with him 
more than four or five inches. The court below left the question of 
the plaintiff's contributory négligence to the détermination of the 
jury, instructing them as follows: 

"This involves the inquiry as to whether plaintiff was at fault, first, in al- 
lo-çving the elevator to become fast, whether he knew of the absence of the 
blocks and should hâve sooperated the winch as to avoid the trouble, and, 
second; whether he was c&réless and négligent in golng about the work of 
relleving such elevator from its condition ; and in this connection you will 
consider whether he acted as an ordinarily careful and prudent man would 
hâve acted in being upoîï the elevator when it fell, having in mind the faet 
that the other or port elevator had become raised meanwhile, and consider- 
ing whether the plaintiff knew, or ought by the exercise of ordinary diligence 
to haveknowiï.that sueh port elevator was then raised,. and consider his re- 
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spousibility, and if his acts were the cause for its being so raised. In this 
relation you wUl coiislder also the part which Smith, tlie foreman of défend- 
ant, played in the affair ; net that the company should be held responsible 
for the acts of Smith, for nothing is contained in the pleadings about that, 
but for the purpose of ascertaining the real responsibility of the plaintifC 
for the conditions which conduced to the accident ; and if, upon full considéra- 
tion, you flnd that the plaintiff's own acts were the proximate cause of his 
injury, and that tliose acts were carelessly and negligentiy doue, then your 
verdict should be for the défendant. This défense is what Is ordlnarily de- 
nomlnated as that of contributo)^ négligence." 

We are of the opinion that the trial court was right in submitting 
this as well as the other questions in the case to the détermination 
of the jury; and, finding no error for which the case should be re- 
versed, the judgment is affirmed. 



FRANKLIN TRUST CO. v. PENINSULAR PURE WATER CO. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1908.) 

No. 737. 

1. Waters and Wateb Coubses— Water Companies— RiGiiTS IN Streets— 

COLLATEEAL ATTAOK. 

The power of a water company under Its charter and municipal ordl- 
nances to lay its pipes in streets and highways cannot be collaterally 
attacked by another corporation in a suit in equity for an injuuction. 

2. S AME— Water Companies— Géant of Franchise to Use Streets— Con- 

struction. 

A franchise granted by a municipality to a private corporation to oc- 
cupy streets in the construction of a water System will not be construed 
as glving an exclusive right, in the absence of express words to that efEect. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

R. G. Bickford and O. D. Eatchelor, for appellant. 

S. Gordon Curaming and Joseph J. De Kinder, for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NEEE, District Judges. 

PURNELL, District Judge. Appellant is a corporation chartered 
and doing business in the state of New York. Appellee is a corpora- 
tion chartered and doing business in the state of Virginia. By deed of 
trust or mortgage, datecl the Ist day of July, 1892, the Newport News 
Light & Water Company, a Virginia corporation, conveyed to the ap- 
pellant, as trustée, in trust to secure $1,000,000 of bonds, ail its prop- 
erty and franchises then owned or thereafter to be acquired. Included 
in the property and franchises embraced in the terms of the said 
mortgage is the water pipe line of said Newport News Eight & Water 
Company, extending from the westerly border of Elizabeth City coun- 
ty, where it adjoins the city of Newport News, through said county, 
and through the towns of Hampton and Phœbus and the National 
Mihtary Home for Disabled Volunteer Soldiers and the United States 
military réservation at Fortress Monroe, to its easterly boundary at 
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Old Point Comfort, which pipe line occupies the avenues, streets, and 
alleys of the said towns, home, and réservation, and the roads and 
highways of said county, in pursuance oi subsisting franchises and 
permits from the authorities, and the mortgagor of appellant is en- 
gaged in the business of supplying water to the inhabitants of said 
territory by means of the said pipe line. In the spring of 1906 the 
appellee began the construction of a System of water pipes in the ter- 
ritory aforesaid, and was proceeding tojay its pipes in many of the 
avenues, streets, alleys, roads, and highways then and now occupied 
by the pipes of the appellant's mortgagor. Upon being advised of 
the purpose of the appellee in this regard, appellant's mortgagor ad- 
dressed to the appellee a communication protesting against the ap- 
pellee Company laying its pipe in the streets, or any interférence di- 
rectly or indirectly with the pipes or mains of appellant company's 
pipes or mains. 

Appellee persisted, and on the Ist day of September, 1906, appel- 
lant filed a bill in the Circuit Court at Norfolk, in which the foregoing 
facts were set forth, and alleged appellee was so laying its pipes and 
threatening to lay its pipes in proximity to the pipes and mains of ap- 
pellant's mortgagor as to hinder and prevent proper and convenient 
access for purposes of making repairs and connections, and that the 
proximity of such new pipe line would be a continuing menace on ac- 
count of the danger from breakage and leakage, and that the injury to 
the pipe line of appellant's mortgagor from electrolytic corrosion 
would also be thereby enhanced, and that the manner in which appel- 
lee was laying its pipe line and making the joints was imperfect, there- 
by increasing the threatened danger resulting from its proximity ; and 
said bill alleged spécifie instances of violations by the appellee of the 
statutory requirements in Virginia, regulating the distances ':o be ob- 
served by one pipe line in paralleling and in crossing another, and 
alleged violations of the statutory requirement that one public service 
corporation must give notice to another before crossing it with its 
Works, and alleged violation of the statutory requirements that be- 
fore making any such crossing the damage which might be donc there- 
by should first be ascertainëd by the exercise of the power of eminent 
domain, and alleged that appellee had not the power of eminent do- 
main, and had not the power to occupy the streets or highways, for 
the reason that such powers were not conferred by its charter and 
did not exist under the gênerai law prior to the adoption of the new 
Constitution in Virginia and the laws enacted in pursuance thereof, 
and that the appellee had not amended its charter, as it is permitted 
to do under the new law, so as to acquire thèse powers. The prayer 
of the bill does not seek to enjoin the appellee from occupying the 
streets and highways of the territory involved, but seeks to restrain 
the appellee from occupying the streets occupied by appellant's mort- 
gagor in such manner as to do injui'y to its property. On November 
12, 1906, appellant by leaye of the court amended its bill by the ad- 
dition bf the following paragraph: 

"That by virtue of the franchises acquired and owned by the Newport News 
Light & Water Company and now held by the plaintlff, Franklin Trust Coui- 
pany, trustée, under the deed of trust aforesaid, ^for the use of tlie streets 
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and highways which the défendant Peninsular Pure Water Companj' is pro- 
ceeding to oceupy with its pipe line, a contract exists between the state of 
Virginia and tlie municipalities of Hampton and Pliœbus and the eounty of 
Ellzabeth City of the one part and the plalntiff of the other part, whereby the 
said State of Virginia and the said municipalities hâve undertaiien and are 
obligated to protect the plaintifC in the enjoyment of its said franchises, and 
to that end to prevent any unwarranted occupation of the streets and highways 
In which the pipe line of the said Newport News Light & Water Company is 
laid in pursuanee of its said franchises to the injury of plaintifC, and to pre- 
vent the occupation thereof by any other pipe line of any other company and 
of the défendant company in particular, at a nearer distance than six feet 
of pipe line of the Newport News Light & Water Company when paralleling 
the same, that distance being necessary for the proper enjoyment of the 
franchises so held by the plaintifE as assignée of the said Newport News Light 
& Water Company ; and the Législature of Virginia was and is wlthout au- 
thority to prescribe a limit of three feet in such cases, since in so dolng it 
impairs the obligation of the contract under which the plaintilï holds its 
franchises as aforesaid. and its action is therefore in violation of the Con- 
stitution of the United States." 

To appellant's bill the appellee filed its answer, denying ail the ma- 
terial averments of the bill and exhibiting certain claimed franchises 
or permits from the Board of Supervisors of Elizabeth City eounty 
and the councils of the towns of Hampton and Phœbus for the oc- 
cupancy of the highways, streets, and avenues thereof. It is agreed 
in the brief of appellee that this statement of the case, taken principally 
from one of appellant's briefs, is substantially correct. After hearing 
counsel at Norfolk and Richmond, on the 5th of February, 1907, the 
Circuit Court entered its order dissolving the temporary injunction 
and dismissing the bill at complainant's cost. To which order or de- 
cree complainant excepted and assigned the following errors, to wit; 

"(1) In this case the plaintifC, as trustée In a mortgage or deed of trust 
conveying the property and franchises of a water company to secure the pay- 
ment of $1,000,000 of coupon bonds, allèges that the défendant, another wa- 
ter company, is so laying its water pipes in the streets and highways traversed 
by it as to do irréparable injury to the property and property rlghts so held 
in trust by the plaintifC, and that the défendant Is occupying, and threatening 
further to oceupy, such streets and highways without any rlght or authority 
whatsoever so to do; in other words, that the défendant is engaged in the 
commission and maintenance of a public nuisance, and while so engaged is 
committing a eontinuing or permanent trespass upon the property and prop- 
erty rlghts so held In tnist by the plalntiff, and thereby causing an Injury not 
estimable or réparable in damages. Such a case is relievable In a court of 
equity, and was sustalned by the proofs ; and the court erred m dismissing 
the bill, which sought an Injunction against the fiirther commission of the 
nuisance or trespass, only In so far as its continuance wrought spécial and 
irréparable injury to the plalntiff. 

"(2) In any event the court should hâve restrained and enjoined the dé- 
fendant from any further violation of the statutory requirements in the lay- 
ing of Its pipes, to wit; that w^hen it becomes necessary for one company to 
cross wIth its pipes the pipes of another company, underground, it shall al- 
low at least twelve (12) inches of clear space between the pipes at the point 
of crossing, and In paralleling shall allow a distance of three (3) feet wher- 
ever possible ; and in failing and refusing so to restrain and enjoln the de- 
fendant the court erred. 

"(3) The évidence shows that the défendant has already laid much of Its 
pipe In express violation of the statutory requirements aforesaid of twelve 
(12) Inehes of clear space at crosslngs and three (3) feet when paralleling, and 
a mandate should hâve been issued In pursuanee of the prayer of the bill re- 
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quiring this pipe to be taken up ; and In falllng aud rcfusing to issue such 
mandatory order the' couft erred. 

"(4) It was Incumbeut on the défendant, under the stntute law in force in 
Virginia, to give notice of its proposed crossings of the plaintitï's pipe line 
before proceeding to malîe same, and, the évidence showing tliat it liad failed 
to give such notice, it abould hâve been restrained and enjoined from malîing 
further crossings until the statutory notice required had been given ; and in 
failing and refusing so to restrain and enjoin the défendant tlie conrt erred. 

"(5) Tlie statute law of Virginia contemplâtes aud requires tliat a public 
service corporation seeking to occupy the streets and highways of the conunon- 
wealth and to cross the works of any other public service corporation shall 
liave the povi'er of eminent domain, and, it appearing from tlse record of 
this cause that the défendant bas no such power, it should be enjoined and re- 
strained from further occupying the streets and highways, or at least from 
occupying them in a way to injure the plaintiiï, until such power shall be ac- 
quired by it; and in failing and refusing so to enjoin it the court errod." 

It will be noted that each of thèse exceptions point to a légal proposi- 
tion. No opinion was filed in the Circuit Court. It was a bill in 
equity, asking for équitable relief on what would more properly be 
a cause of action at law. Three briefs were filed for appellant, ail of 
which hâve been carefully examined, vvithout any équitable raerit in the 
exceptions or assignments of error being discovered. The Circuit 
Court dismissed the bill at the cost of complainant, and in this action 
we concur. 

Appellee contends that the construction of its line, both as to material 
and labor, is of such a character that it has not caused and does not 
threaten any injury to appellant or its mortgagor, and several pages 
of the briefs are directed to a discussion of the testimony on this poiiit 
or issue in the cause. This contention seems to be sustained by the 
testimony. In short, appellant has not shown satisfactorily any sub- 
stantial injury or darnage, done or threatened, and has no standing in 
a court of equity to question the validity of appellee's charter or mu- 
nicipal authority, under which it proposed or was acting, even if they 
were invalid. Such acts should be attacked by a direct action institut- 
ed for this purpose, and cannot be attacked collaterally by a proceeding 
in equity. High on Injunctions (2d Ed.) § 917 ; Savings & Trust Co. v. 
Bear Valley Irr. Co. (C. C.) 112 Fed. 693; Osborn v. Mo. Pac. R. R. 
Co., 147 U. s; 359, 13 Sup. Ct. 399, 37 L. Ed. 155. 

Appellant daims an exclusive right to use the streets and highways, 
a monopoly in Newport News, Phœbus, etc., a claim never favored, 
either by the courts or the législative branch of our government; and 
upon this point the opinion in Clarksburg Elec. Co. v. Clarksburg, 47 
W. Va. 743, 35 S. E. 995, 50' L. R. A. 143, based as it is on décisions 
of the United States- Suprême Court, is conclusive: 

"The fédéral Constitution (article 1; § 10) provides that 'no state shall 
* * * pass any law impairing the obligation of çontracts.' It is beyond 
question that a gfant by a municipal corporation, under authority of the "stat- 
ute of a state, to a private corporation to snpply a city or town wlth electricity 
for the public use, or any similar franchise, constitutes a contract, when ac- 
eepted and carried out by the corporation, which is: under the protection of 
both the state and national Constitutions. Kew Orléans Gasllght Co. v. Loui- 
siana Llght & Heat Producing & Manufacturing Co., 115 U. S. 650, 6 Sup. Ct. 
252, 29 L. Ed. 516 ; Louisville Gas Co. v. Cltizens' Gasllght Co., 1 1.5 U. S. 683, 
6 Sup. et. 265, 29 L. Ed. .510. Therefore, we do not question tliat the electric 
light Company possesses a contract, and lawful vested rights mider it ; but to 
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what extent? Has ît the right to an exclusive franchise, effectually shutting 
out others from transacting a very important business, so needful to the pub- 
lic of the City of Clarl^sburg? Has tluit company the monopoly it claims? I 
shall not discuss the question whether an aot of the Législature grantiug such 
an exclusive franchise would be valid, further than to say that under the 
great powers of a state Législature such an act would likely be valid under 
the cases just cited and others ; but I can safely say that under multitudinous 
authoritles the courts lean against construing statutes so as to grant, or to 
authorize municipal corporations to grant, such exclusive franchises. Such 
franchises constitute monopolies, vi'hich the law has through âges condemned, 
because they tie down and restrain and eripple the public right and interest, 
and sacrifice great public interests to the beneflt and aggrandizement of the 
few." Clarl^sburg Elec. L. Oo. v. Clarksburg, 47 W. Va. 73», 35 S. E. 993, 50 
L. R. A. 142. 

This court must décline to-enter into the lengthy discussion of the 
facts, as indulged in b}- counsel, as the foregoing principles apply, no 
matter how such contentions are decided and seem to be the principles 
underlying the action of the Circuit Court, the considération of which 
constrains us to affirm the decree of said court in dismissing the bill. 

Affirmed. 



ZIMMERMAN et al. v. FUNCIHON et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,455. 

Mines and Minerals— Excessive Abea of Placer Claim— Right to Relo- 
cate excess. 

The fact that a placer mining claim as staked excceds tho légal limit 
of 20 acres rendors it void only as to the excpss ; and, where the owner 
is in possession and working the same in good faitb, lie has the right 
to elect what portion he will relinquish as the excess witliin a reasou- 
able finie after lie discovers that liis claim overruns, and eauuot be fore- 
ed to surrender auy particular jiart by the location thereon of an over- 
lapping claim by another before he knows of such excess. 

In Error to the District Court of the United States for the Terri- 
tory of Alaska, Third Division. 

McGinn & Sullivan, J. C. Campbell, W. H. Metson, F. C. Drew, 
C. H. Oatman, and J. A. MacKenzie, for plaintiffs in error. 
T. C. West, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action of ejectment tried before 
the court below by stipulation of the parties without a jury, and re- 
sulted in findings and judgment for the plaintiffs, who are the défend- 
ants in error hère. The subject of the action is a strip of mining 
ground in the Fairbanks mining district of Alaska covered by Creek 
placer mining claim No. 6 Above Discovery on Dôme Creek, under 
which the défendants in error claim, and by bench claim No. 6 First 
Tier Right Eimit of Dôme Creek, under which the plaintiffs in error 
claim. ît is undisputed that the Creek claim was the prior location; 
it having been located by Funchion on the 17th day of September, 
1902, for onejohn C. Ross, to whose interest Funchion and his code- 
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fendant in error succeeded prior to the bringing of the action. Tlie 
bench claim was located May 13, 1904, by Zimmerman. It turned out 
that the placer claim, as a matter of fact, contained 21.7 acres — 
an excess of 1.7 acres over the légal limit of 20 acres prescribed by 
statute for placer claims. It is well settled that the excess did not 
render the entire Creek claim void, but that it was void only as to the 
excess. Jupiter Mining Co. v. Bodie Cons. Min. Co. (C. C.) 11 Fed. 
666; English v. Johnson, 17 Cal. 108, 76 Am. Dec. 574; Thompson 
V. Spray, 72 Cal. 528, 14 Pac. 182; Howeth v. SuUenger, 113 Cal. 
547, 45 Pac. 841; Patterson v. Hitchcock, 3 Colo. 533; Taylor v. 
Parenteau, 23 Colo. 368, 48 Pac. 505 ; Hansen v. Fletcher, 10 Utah, 
266, 37 Pac. 481 ; McPherson v. Julius, 17 S. D. 98, 96 N. W. 435 ; 
McElligott V. Krogh (Cal. Sup.) 90 Pac 825 ; Lindley on Mines, § 
362 ; Snyder on Mines, § 398. 

In Mcintosh et al. v. Price et al., 121 Fed. 716, 58 C. C. A. 136, 
we held, and rightly held, that where a prior locator is in the actual 
possession of a claim, which as a matter of fact exceeds the légal 
limit of 20 acres, and is diligently working the same in good faith, he 
is at liberty to elect what portion of the claim he will reject as the 
excess, saying: 

"We are very cle.<irly of the opinion that, if any portion of the ground 
located by the Kjelsbergs was subject to relocation as being in excess of the 
permitted width, the owners thereof in possession, mider the circumstances 
found by the trial court, eould not be deprived of the right to seleet the 
portion thereof which they would elect to hold, and that another locator had 
no right to enter upon that portion of the claim in which they were working 
and which was the valuable portion thereof, and oust them from possession 
by making a location thereon. The défendants in error were given no notice 
that the width of their claim was excessive, or that any part of their location 
was void, and they were given no opportunity to draw In their Unes so as 
to comply with the local mining régulations. The policy of the mining laws 
of the United States does not permit a locator to thrust out of the possession 
of his discovery and the pay streak of his claim one who bas located a placer 
claim in attempted compliance with the minlug rules and laws, and who is 
actually engaged in mining upon that portion of his claim." 

While the counsel for the plaintiffs in error concède that to be the 
law, they contend that where such prior locator is not in the actual pos- 
session of the claim containing an excess over the légal limit of such 
claims, and knowingly refuses or neglects to draw in his lines so as to 
embrace the légal limit only, any other prospecter is at liberty to take 
such excess within another location from any part of the prior one; 
that otherwise such prior locator might hold the excess, however great, 
indefinitely. The question suggested is an important one, but we do 
not find it necessary or proper to décide it in this case, being of the 
opinion that it does not arise upon the record. The counsel for the 
plaintiffs in error rely upon Funchion's testimony, and say in their 
brief that he testified : 

"That Zimmerman was on the ground from May 12, 1904, clalming up to 
his stakes, and that Zimmerman had always claimed to them, défendants in 
error, that they wére too wide at the lower end." 

We do not understand such to be the effect of the testimony of that 
witness, who appears to hâve been very frank in his answers, and 
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from the findings of fact was evidently believed by the trial court, 
which is conclusive upon us. Funchion testified, in effect, among 
other things, that, so far from knowing that the Unes of the Creek 
claim as located by him included an excess, he always thought that, 
in fact they included less, although he had intended taking the full 20 
acres, and he further testified that he employed a surveyor by the name 
of Jackson to survey the claim, who did so and reported as the resuit 
of his survey 17.10 acres as the contents of the claim; that subse- 
quently Zimmerman had the lines of the Creek claim surveyed by a 
surveyor who reported that they contained over 20 acres ; and that he 
(the witness) then employed another surveyor, Mr. E. G. Allen, the 
resuit of whose survey was 21.7 acres. Said the witness : 

"TLen we went out on the ground, and I offercd Mr. Zimmerman — I told 
him that we liad too much ground, and that, if he wanted to, I would glve 
him 88 feet across the lower end of the claim, which would then give us 20 
acres, and. If he did not talie tliat, then, I would diselalm the excess over 
on the left limit. Q. What did he say? A. He said, Xio ahead.' Q. Indieate 
upon Exhibit A about where the 88 feet is that you refer to. A. Across the 
lower end, 88 feet rlght across the lower end there. Q. What did he say to 
that, did he refuse? A. Yes, sir. Q. What did you do with rel;erence to dis- 
claimlng on the other slde? A. I went over on the left limit, and disclaimed 
that excess. Q. In what manner? A. By posting a notice there. Q. Putting 
up another stake? A. Putting up another stake. Q. How far from the stake 
that you put up on the hill on that corner, if you rememher? A. I don't re- 
member. I measured it from the center. Q. Sutiicient to reduce the claim to 
20 acres? A. Yes, sir." 

This survey of Allen was not made until October 22, 1906, and this 
action was commenced on the 8th day of September of the same year, 
so that it appears from Funchion's testimony, corroborated by the sur- 
veys, that, so far from knowing that his claim included an excess over 
the statutory limit, Funchion thought, until some time after the bring- 
ing of the suit, that his claim embraced less than 20 acres. That wit- 
ness further testified that in 1903 he and Ross sunk a hole 28 feet to 
bed rock on the claim near the creek where they found gold, and that 
in the year 1904 (the year Zimmerman located bench claim No. 6) 
Zimmerman did the assessment work on the Creek claim under em- 
ployment by them. 

Under the circumstances appearing, we do not think it was permis- 
sible for Zimmerman to sélect the excess of 1.7 acres from that por- 
tion of the Creek claim that he wanted. 

The judgment is affirmed. 



HANSON et al. v. CRAIG et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1908.) 

No. 1,456. 

Mines and Minebals— Actual Possession oï MiNiNa Olaim— Temporakt 
Suspension of Woek. 

Where a gold placer mining claim had been duly located, its boundaries 
marked so as to be readily traced, and the locators had commenced slnk- 
ing a shaft which was subsequently completed to bed rock, resulting in 
the discovery of minerai therein, a temporary suspension of the work 
for a few days for the purpose of procuring tools and necessary supplie» 
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for the progecution of the work ïn gpod falth did not constltute a break 
in tlielr aetuàl possession wliicli would entltle another to enter upon aiad 
relocate any portion thereof, eyen thougli at the time of sucli entry and 
ouster tlie locators bad not actually made a dlscovery of minerai. 

In Error to the, District Court of the United, States for the Third 
Division of the District of Alaska. 

McGinn & Sullivan, J. C. Campbell, W. H. Metson, F. C. Drew, 
C. H. Oatman, and J. A. MacKenzie, for plaintiffs in error. 
T. C. West, for défendants in error. 

Before GIIvBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action in ejectment tried in the 
court below with a jury, resulting in a verdict and judgment for the 
plaintiffs in the action. The complaint alleged that while the plain- 
tifïs, who are the. défendants in error hère, were the owners and in the 
actual possession of a placer mining claim situate on Wildcat creek, 
a tributary of Treasure creek, in the Fairbanks mining district of 
Alaska, called the "Red Dog Association claim," the plaintiffs in er- 
ror, who were défendants to thé action, went upon a part of the 
ground and ousted the plaintiffs therefrom. There was évidence tend- 
ing to show that the plaintiff Carrolï and one Hugh Dougherty, as at- 
torney in fact for the plaintiff Alice Dougherty, located and staked the 
Red Dog Association claim for the plaintiffs on the 5th day of Jan- 
uary, 1906, the ground so staked being 1,320 feet wide by a mile 
long, and the plaintiffs being eight in number; that on the 18th of 
the next month the plaintiffs changed the boundaries of the claim 
so as to lessen the width one-half and to double the length, and 
marked the boundaries thereof so that they could be readily traced 
upon the ground, and thereafter recorded the notice of location; 
that on the 12th of March, 1906, the plaintiffs made arrangements 
for working the claim and arranged for the plaintiff Cale to go 
to Fairbanks, which was about 18 miles distant, in order to procure 
tools, blankets, and necessary supplies, and to return to.the claim and 
commence work thereon on the 16th of March, 1906, and that in the 
meantime the plaintiff Carroll and Hugh Dougherty, as the représen- 
tative of the plaintiff Alice Dougherty, should begin the sinking of a 
shaft on the claim, which they did on the l-lth of March, 1906, contin- 
uing such work during the 14th and loth of that month, and sinking 
the hole to a depth of about six feet; that in the evening of March 
15th Carroll and Dougherty left the claim for the reason that Cale 
was expected to retUrn from Fairbanks under the arrangement, and 
proceed with the work thereon the next morning, and for the reason 
that until the shaft had bèen sunk a sufficient distance but one man 
could work therein. 

It appeared from the testimony that Cale selected the place on the 
ISth of March for the sinking of the shaft; that witness testifying: 

"I told Mr. Carroll and Mr. Dougherty on the evening of the 12th that they 
conid go to work and commence sinking a shaft immediately, and that I 
would leave in the morning and go to Fairbanljs creek, and that it wonld 
not take me to exceed three days to get back; that I would be back on the 
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thlrd day if nothlng intervened — nothing Interfered with me — whicli tliey 
agreed to do. I had a similar conversation with tliem on the morning of tlie 
13tli wtien leaving. ïhat vvas the understanding, that they would go tip in 
the morning and commence work on this shaft on this ground ; and I left on 
that morning." 

It further appeared that Cale was delayed somewhat, and did not get 
back to the claim until the afternoon of the 21st of March, when he 
went to work in the shaft that had been commenced on the 14th of 
March by Carroll and Dougherty; Cale testifying: 

"I immediately went to work and reniained working until the shaft was 
smik to bed rock. I worked alone for a wliile until I got the shaft down as 
far as I could get it and throw the dirt ont. Theu I went to work and 
timbered the shaft, and made a windiass and a few other things that were 
necessary to continue the work, and I then got Mr. Warren [being one of 
the plaintiffsl to heljj along in fiuishhig the shaft, sinking it to bed rock [and 
tliat in sinking the shaft he made a discovery of goldj." 

The case further shows that on the 16th day of March, and before 
Cale got back, the plaintiffs in error made a location of a claim called 
"Try Again Association claim," which location included a part of the 
ground covered by the Red Dog Association claim, and from that por- 
tion of the ground so included the défendants to the action ousted the 
plaintiflfs, and themselves commenced development work thereon, which 
acts by the défendants caused the bringing of the action. 

The court below left it to the jury to détermine whether the de- 
fendants in error were in the actual possession of the ground in con- 
troversy, and actively engaged in the prosecution of development work 
upon it in a search for gold, at the time of the entry thereon by the 
plaintififs in error, and the question of their ouster of the défendants 
in error, instructing the jury in eiïect that if they so found, and also 
found that the location under which the plaintiffs claimed was so 
marked upon the ground that its boundaries could be readily traced, 
and that a notice of such location was recorded within the statutory 
period of 90 days, in the office of the county recorder of the mining 
district within which the claim is situated, a verdict should be returned 
for the plaintififs, even though at the time of the défendants' entry and 
ouster the plaintiffs had not actually made a discovery of minerai. In 
the same connection the court told the jury that if they found that the 
absence of the plaintifïs from the ground at the time of the défendants' 
entry thereon on the 16th of March was but temporary, and for the 
purpose of procuring tools, provisions, and other necessary supplies 
for the diligent and bona fide prosecution of their work, such tem- 
porary absence would not affect the plaintifïs' right in the premises. 
We are of opinion that thèse instructions were correct. The évidence 
certainly tended to show that when Carroll and Dougherty left the 
ground in the evening of March 15th, after working in the shaft that 
day and the day before, they expected Cale to proceed with the work 
the next morning, in accordance with an arrangement made with him 
to that eflfect, and that Cale's delay in returning was but temporary, 
with no thought on the part of either of the plaintiffs of abandoning 
the claim. . The court was in our opinion right in instructing the jury 
that such a short and terhporary absence of the plaintiffs from their 
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claim as the évidence tended to show, occasioned by the necessity of 
procuring tools, provisions, and other supplies for tiie proper prosecu- 
tion of their worlf, would not constitute a break in the plaintifïs' actual 
possession ; and that a locator of mining ground in the actual posses- 
sion of it, and in the active prosecution of worI< thereon in good faitli, 
is entitled to protection against an intruder into that possession, is 
well settled. The évidence to which objection is made by plaintifïs in 
error bore upon the good faith of the possession and work of the de- 
fendants in error, and was properly admitted. 

We see no réversible error in the record; and accordingly the judg- 
ment is affirmed. 



THE WILDEXPELS. 

THE ROVER. 

(Circuit Court of Appeals, Second Circuit. May 19, 1908.) 

No. 238. 

1. ShIPPING— LOSS OF GOODS FBOM LlGHTER— LlABILITy. 

Evidence held to sustaln the findlng of a trial court that loss of cargo 
from a llghter, whlch was belng loaded from a ship, due to the rolllng 
of the llghter, was not caused by its négligent handllng or defectlve con- 
dition, but by some external cause for which It was not liable. 

[Ed. Note, — For cases in point, see Cent. I>lg. 70l. 44, Shipping, § 484.] 

2. ADMIRALTT— PlEADING— AmENDMENT. 

It was at least wlthln the discrétion of the court to refuse leave to 
amend a libel against a llghter to recover for loss of cargo on the ground 
of négligence, after the évidence had been concluded and the argument 
begun, by addlng an allégation that the lighter was a common carrier, 
thus changing the action from one lu tort to one in contract, and creatlng 
a new issue, to which the évidence had not been dlrected. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 1, Admiralty, |§ 
519, 525.] 

3. SHIPPINQ— "COMMON CABEIER"— "PBIVATE CAEBlEB"^t,IGHTEE HiEED TO 

Caery Goods OF Single Ownee. 

Under the rule of the American courts of admiralty a lighter hired 
excluslvely to convey the goods of one person to a particular place for 
an agrèed compensation is not a "common carrier" wlth respect to sucli 
goods, but a "prlvate carrier," and liable only as a bailee for hire. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1313-1319 ; vol. 8, p. 7607 ; vol. 6, pp. 5509-5570. 

Carriers by water, see note to Wade v. Lutcher & Moore Cypress Lum- 
ber Co., 20 C. C. A. 535.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The decree of the District Court dismissed a libel filed by the Amer- 
ican Manufacturing Company against the steamer Wildenfels and the 
lighter Rover for damages to a cargo of jute discharged from the 
steamer to the lighter and lost overboard by the roUing of the latter 
while being loaded at a berth at pier No. 3, Bush's Stores, South 
Brooklyn. 
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Wallace, Butler & Brown, for appellant. 

Wing-, Putnam & Burlingham, for the Wildenfels. 

James J. Macklin and La Roy S. Gove, for the Rover. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. We are satisfied that the District Court cor- 
rectly disposed of this controversy. The principal questions were of 
fact, relating to the construction, management and mooring of the 
Rover and the cause of the leak and the rolling, which resulted in the 
loss of the cargo. With two exceptions ail of the witnesses were ex- 
amined in the présence of the district judge and his finding that the 
Rover was not in fault is fully sustained by the proof. Surely it can- 
not be said that the finding is so clearly against the weight of évidence 
as to vi'arrant this court in setting it aside. Even without direct proof 
it would seem probable that the heavy pounding and violent rolling 
observed about 9 o'clock was produced by some external cause. When 
to this is added the présence of surf in the sHp and a large steamer 
passing close to the pier, we are not surprised that the judge thought 
it unnecessary to indulge in spéculation and conjecture as to the proxi- 
mate cause of the disaster. The burden was on the libelant to prove 
the négligence alleged with great particularity in the libel, and it has 
failed to sustain the burden. The libel was properly dismissed as to 
the Wildenfels. She was not shown to be at fault. 

At page 94 of the record appears the f oUowing : 

"Testlmony closed. Counsel suiimied up the case. In the course of the 
summlng up Mr. Brown asked lesive to amend the libel 'so as to conform with 
the proof, and allège that this lighter in question was a common carrier.' 
Mr. Macklin: I object. The Court: You cannot amend your libel now." 

Error is assigned of this refusai. Although the utmost Hberality, 
consonant with the rights of the parties, should be allowed in the mat- 
ter of amendments to pleadings in admiralty, we know of no précèdent 
for an amendment, so radical as the one hère proposed, after the testi- 
mony is closed and the advocates hâve begun their summing up. The 
proposed amendment sought to change a cause of action ex delicto 
to one ex contractu, or to add the latter to the former. In any view, 
it changed the character of the action in a particular so vital that the 
claimants may well hâve been whoUy unprepared to meet it. If the 
libel as filed originally had alleged a breach of a contract of carriage 
or if an amendment had been seasonably allowed, the course of the 
litigation would, in ail probability, hâve been radically différent and 
might hâve been settled on the pleadings. The libel was drawn by 
one of the most accomplished pleaders at the admiralty bar, it was 
based solely on négligence and the proof s on both sides were directed 
to this issue. Had the claimants understood that it was proposed to 
enforce against the Rover the rigorous obligations of a common car- 
rier, it is fair to assume that their proof would hâve been directed to 
this issue and not to the issue tendered by the libel. The refusai to 
permit the amendment at the time the motion was made was, to say 
the least, discretionary with the trial judge and error cannot be predi- 
cated of his ruling in this regard. 
IGI F.— 5û 
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A motion was made in this court to amend the libel by alleging that 
the Rover received the cargo and undertook the transportation of the 
same as a common carrier. The notice for this motion was served 
March 4, 1908, 33 days after the filing of the apostles. As the admiral- 
ty rules of this court provide that such motions must be made within 15 
days from such filing it would seem that this motion was made too 
late. Benedict's AdmiraUy (3d .Ed.) p. 425, § 633, rule 7. Mr. Bene- 
dict, referring to the allowance of arnendments, says (section 483) : 

"The whole subject reste entlrely in the discrétion of the court, as well in 
relation to the relief to be granted, as to the terms on whlch It shall be 
granted." 

In The Thomas Melville (D. C.) 31 Fed. 486 (C. C.) 34 Fed. 350, 
Judge Brown says: 

"To permit an amendment by averring substautially a nevv cause of damage 
at the trial, where reasonable objection appears, caiiiiot be allowed. As a rule 
it would be impolitic and unjust. McKinlav v. Morrish, 21 IIow. 343, 16 L. 
Ed. 100; The M. M. Caleb, 10 Blatchf. 407, 471, 472, Fed. Cas. No. 9,683. 
Such an amendment was recently denied in the case of ïbe Keystoue (D. C.) 
31 Fed. 412." 

See The lona, 80 Fed. a33, 26 C. C. A. 261, and cases cited. 

But irrespective of thèse considérations we are of the opinion that 
the Rover was not, pro hac vice, a common carrier. It is true that her 
owner was in the hghterage business and was in the habit of taking 
goods for any one who wanted lighterage done. She had, however, 
no regular route, did not carry between well known termini, and, on the 
occasion in question, was engaged to carry, and had on board only, 
the jute of the libelant. She was not a gênerai ship, but was employ- 
ed for this business exclusively, no one else had a right to put a pound 
of freight aboard her. She became a private carrier and liable only as 
a bailee for hire. Her owner was under no légal obligation to carry 
this jute, he could hâve refused this and ail other cargoes had he seen 
fit to do so and no liability would hâve attached to his refusai. 

In 1884, Judge Brown in Sumner v. Caswell (D. C.) 20 Fed. 249, 
decided, following Lamb v. Parkman, 1 Spr. 343, 353, Fed. Cas. No. 
8,020, that a ship hired for a spécifie voyage to carry a particular cargo 
for the charterers, is not a common carrier but a bailee for hire and 
bound to exercise only ordinary skill and care. This rule bas recently 
been reasserted and affirmed by this court in the case of The Fri, 154 
Fed. 333, 338, 83 C. C. A. 205, 210, where the court says: 

"When a charter party glves to the charterer the full capacity of the ship, 
the owner is not a common carrier, but a bailee to transport as a carrier for 
hire." 

Mr. Moore> in his work on Carriers, says, at page 20 : 

"According to ail the authorities, the essential characteristics of the com- 
mon carrier are that he holds himself out as such to the world ; that he uii- 
dertakes generally, and for ail persons indifCerently, to carry goods and de- 
liver theni, for hire ; and that his public profession of his employment to be 
such that, If he refuse, without some just grouud, to carry goods for any one, 
in the course of his employmejit and for a reasonable and customary priée, he 
wlll be liable to an action." 
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In Fish V. Chapman, 2 Ga. 349, 353, 46 Am. Dec. 393, it was held 
that the liability to an action for a refusai to carry is the safest cri- 
terion of the character of the carrier. 

In Allen v. Sackrider, 37 N. Y. 341, the Court of Appeals of New 

York, at page 342, says : 

"The emploj'iiient of a cornmon carrior is a public one, and he assTimes a 
public (îuty, and is boiuid to receive aiul c.'irry the goods of any one who offers. 
■On the whole,' says Prof. Parsons, 'it seenis to be clear that no one can be 
considered as a conunon carrier, uuless he hiis, in sonie way, lield himself out 
to the public as a carrior, in such mauner iis to render hini liable to an ac- 
tion, if he should refuse to carry for any one who wished to enipioy hiui.' " 

See, also, as bearing on the questions involved 6 Cvc. p. 30.5 ; 9 Am. 
& Eng. Enc. Law (2d Ed.) 237, 238 ; The Margaret v. Bliss, 94 U, S. 
494, 496, 24 L. Ed. 146; Bell v. Pidgeon (D. C.) 5 Eed. 634. 638, 
affirmed (D. C.) 18 Fed. 192 ; Fish v. Clark, 49 N. Y. 122 ; The Dan 
(D. C.) 40 Fed. 691. 

We are convinced that the ruie in this country, at least in the fédéral 
courts, -is that a lighter, hired exclusively to convey the goods of -one 
person to a particular place for an agreed compensation, is not a corn- 
mon carrier. The motion made in this court to amend the libel is 
denied. 

The decree is affirmed, with costs. 



THOMSON V. TRAYEI^ERS' INS. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 11, 1908.) 

No. 1,4G5. 

Courts— United States Oiecuit Court of Appeals — Mode of Review — De- 
cree IN Equity. 

A suit in a Circuit Court of tke United States by au employé who has 
recovered a judsment for personal injury against his employei', to en- 
force paynient of such judgment by an iusurance eompany which issued a 
policy to tlie eniiiloycr iusuring it against liability on account of such 
injuries, the insolveucy of the judfîinent défendant being aileged, is in 
equity, and the decree therein cannot be reviewed by the Circuit Court of 
Appeals on a writ of error. 

In Error to the Circuit Court of the United States for the Western 
District of Washington. 

Action to recover from the défendant, the Travelers' Insurance Company, 
the sum of $5,000 on a policy of Insurance issued to the Issaquah Shingle 
Company of Issaquah, county of King, state of Washington. 

The contract of insnrance provides indemnity for the shingle eompany 
against loss by reason of liability imposed by law for bodily injuries suffered 
by au employé while the policy is in force. The plaintiff was In the employ 
of the shingle eompany, and in the course of such employment was injured. 
The policy was in force at the time of the injury. Plaintiff, by his guardian 
ad litem, brought suit against the shingle eompany for damages and recov- 
ered a judgment for .S,^,.'jOO and costs. The shingle eompany had In the mean- 
time beconie insolvent and was adjudged a bankrupt. The présent action is 
brought against the Insurance eompany to recover the sum of $5,000 upon the 
judgment, and is based upon the liability for indemnity provided in the con- 
tract of Insurance. In the court below a denmrrer to the complaint was 
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sustained, and the coniplaint ordered dismissed. From thls order aud decree 
the case Is brought bere for review upon wrlt of error. 

Walter S. Fulton, for plaintiff in error. 
Kerr & McCord, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
poHcy of insurance involved in this case provided that no action would 
lie against the insurance company to recover for any loss under the 
poHcy, unless it should be brought by the assured itself for loss ac- 
tually sustained and paid in money by it in satisfaction of a judgment, 
aftçr trial on the issue. The complaint allèges that after the com- 
mencement of plaintiff's original action against the shingle company, 
and during the pendency of the action, the shingle company became in- 
solvent and was adjudged a bankrupt; that, notwithstanding that fact, 
the insurance company thereafter continued to défend said action and 
to direct and control the proceedings therein. The shingle company, 
by reason of its insolvency and bankruptcy, is unable to satisfy the 
judgment, and the insurance company refuses to pay the judgment. 
The purpose of the complaint is to secure a decree adjudging the in- 
surance company liable for thepayrrient of $5,000 on account of plain- 
tiff's judgment and ordering and directing said insurance company to 
pay said sum on account of said judgment for the benefit of plaintiff, 
and requiring the défendant shingle company, upon the payment of 
said sum, to give an acquittance and discharge to said insurance com- 
pany of ail liability. The character of this action in a fédéral court 
is a suit in equity to secure an équitable remedy, but the decree of the 
Circuit Court is brought hère for review upon a writ of error. A 
decree in equity cannot be reviewed by a writ of error. The San 
Pedro, 2 Wheat. 132, 140, 4 L. Ed. 203 ; McCollum v. Eager, 2 How. 
61, 11 L. Ed. 179 ; Ballance v. Forsyth, 21 How. 389, 16 L. Ed. 143. 

In Walker v. Dreville, 12 Wall. 440, 442, 20 L. Ed. 429, the Su- 
prême Court of the United States said : 

"We hâve so often decided that, notwithstanding the peculiarities of the 
Civil Code of Loulsiana, the distinction between law and equity must be pre- 
served in the fédéral courts, and that equity causes from that circuit must 
corne hère by appeal and common-law cases by verit of error, that we cannot 
now départ from that rule without overruling numerous décisions and a 
well-settled course of practice." 

Act March 3, 1891, c. 517, § 2, 26 Stat. 826 (U. S. Comp. St. 1901, p. 
647), establishing Circuit Courts of Appeals, and providing that such 
courts shall exercise appellate jurisdiction to review by appeal or writ 
of error certain final decrees and judgments of the District and Circuit 
Courts, préserves the same distinction in the appellate jurisdiction of 
such courts. Stevens v. Clark, 62 Fed. 322, 323, 10 C. C. A. 379 ; 
Highland Bov Gold Min. Co v. Strickley, 116 Fed. 852, 54 C. C. A. 
■«86. 

The writ of error is dismissed. 
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WESTERN TRANSIT CO. t. BROWN. 

(Circuit Court of Appeals, Second. Circuit. March 10, 1908.) 

INSUKANCE— Marine In.surance— Running-Down Clause. 

A running-down clause of a policy of marine Insurauee, providing that 
the insured will reimburse ttie owner for damages pald "if ttie ship 
hereby insured sliall corne into collision with auy otber sliip or vessel,'' is 
intended to protect the insured only in case bis sbip actually herself 
cornes into contact with the injured ship, and there is no liability there- 
under where the insured ship by her suction caused auother to sUeer and 
corne into collision with a third, although she was held liable in damages 
therefor in a suit for the collision. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 152 Fed. 476. 

Goulder, Holding & Ma.sten, for appellant. 

Wing-, Putman & BurHngham (Harrington Putman, of counsel), 
for appellee. 

Wallace, Butler & Brown (F. M. Brown, of counsel), for Manheim 
Insurance Company. 

Before XACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The libel is filed upon a policy of marine 
Insurance. The tug Mariposa, with the schooner Martha in tow, 
coming down the starboard side of a dredged eut about 800 feet wide, 
was met by the steamers Wilbur and Troy going up. The Wilbur 
suddenly sheered to port, struck and sank the Martha. In a suit 
by the owners of the Martha against the steamers Wilbur and Troy to 
recover damages for the collision both steamers were held at fault. 
The court found that they were coming up the wrong side of the 
center of the eut, were racing, and that the Troy kept so close to the 
Wilbur that she sucked the Wilbur's stern into her own wake, and 
so caused the Wilbur to sheer to port, carrying her into the Martha. 

The policy of Insurance contains a running-down clause, the mate- 
rial portion of which is as follows: 

"And It is further agreed that If the ship hereby insured shall come into col- 
lision with any other ship or vessel or raft, and the assured shall in consé- 
quence thereof become liable to pay, and shall pay, by way of damages to 
any other person or persons, any sum or sums not exceeding in respect of any 
one such collisioa the value of tbe ship hereby assured, we, the assurers, will 
pay the assured such proportion of such sum or smns so paid as our subscrip- 
tion hereto bear to the value of the ship hereby assured." 

Colloquially we speak of a ship as being insured against damage 
by coUision, but what we mean is that her owner is insured against loss 
arising from damage to his ship caused by collision. This péril was 
covered by the ordinary marine policy. When it was desired to pro- 
tect the owner against loss because of his liabihty for damage caused 
by his own ship to another ship, the running-down clause was in- 
serted in the ordinary policy. The extent of the underwriters' liabili- 
ty under that clause dépends upon its construction ; i. e., upon what the 
parties intended to cover by it. In respect to his légal liability as a 
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wrongdoer, no doubt one is as responsible for striking another with 
a club in his hand or with a buUet from his giin as for striking him 
with his fist. So, also, in respect to légal liability under the rnles 
of navigation or in proceedings to limit liability, or under the doc- 
trine of principal and agent, two vessels may be regarded as one. But 
thèse principles of law do not dépend upon contract, and do not neces- 
sarîly apply to a contract of indemnity. Whether they apply, and, if 
so, how far they apply to the running-down clause in a marine policy, 
dépends upon the intention, of the parties to the contract. They 
might hâve intended to protect the owner against loss because of 
liability to third parties caused in any way by his ship ; or they might 
hâve intended to protect the owner in ail cases where there was a 
contact bétween his ship and the other ship, either direct or by means 
of a physical connection ; or they might hâve intended to protect the 
owner only when his ship actually herself came into contact with the 
injured ship. Presumably the premiums charged would diminish as 
the risks were diminished. 

We entirely approve of the language of Lord Bramwell in his 
dissenting opinion in the case of The Niobe, reported as McCowan v. 
Baine (App. Cas. 1891, 401), which was a suit on this very clause : 

"I say, then, In very faet, tlie Niobe did not conie Into collision with the 
Valetta, causliig a liability in the appellant, and, according to the ordiiiary 
primary meanlng of the wprds used, the case is not wlthin them. Tbis Is 
agreed. But It is said that for some reasou the primary and natural meanlng 
of the words Is to be extended ; and that we should hold that there was a col- 
lision where there was none. I am at a loss to see why. 1 think an act of 
Parliament, an agreement, or other authorltatlve document ought never to be 
dealt with in this way, uuless for a cause aniouutlng to a necessity or ap- 
proaching to it. It is to be renienibered that the authors of the document 
cotdd always hâve put in the necessary words if they had tbought fit. If 
they dld not, it was either they tbought of the matter and would not, or be- 
cause they 'did not think of the matter. lu nelther case ought the court to 
do It. lu the ïirst case, it would be to make a provision opposed to the in- 
tention of the framers of the document ; in the other case, to make a provision 
not lu the contemplation of those framers." 

If it be supposed that the parties to this policy intended the run- 
ning-down clause, as in the case first put, to cover any loss the as- 
sured sustained because of damage caused by his vessel to another 
vessel, then, of course, the libelant should recover the amount it bas 
paid. If they intended, as in the second case supposed, to cover any 
loss caused by damage done either directly or by means of inter- 
mediate physical connection, the libelant ought likewise to recover. 
The Troy caused the Wilbur to sheer into the schooner by sucking 
the water between her .stern and the stern of the Wilbur into lier 
own wake, and we think her owners are as much responsible for this 
as if she had pulled the Wilbur's stern over by a hawser, or, by con- 
tact with an intervening vessel, had pushed her bodily over. The 
connection by water between the Troy and the Wilbur, though not so 
obvions, is equally a physical connection. 

We think the language of the clause means that the vessel of the 
assured shall herself come into contact with the injured vessel, and, 
as the Troy did not come into contact with the Martha, the decree of 
the court below is affirmed, with costs. 
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COASTWISE S. S. CO. v. Z5TNA IXS. CO. SAME v. HOME INS. CO. 

SAME V. ST. PAUL FIRE & MAIilXE INS. CO. SAME v. PIÎOA'I- 

DENCE-WASIilNGTON INS. CO. 

(District Court, S. D. New York. Mardi 27, 1908.) 

Insurance— Marine Insurance— Collision CtAUSB in Policy. 

A runniiig-dowu or collision clausp in a marine polic'y of insurance on a 
vessel, providiiig tliat the insiirer will iudemnify tlie assured "it tlie ves- 
sel hereby insured sliall corne in collision witli another vessel and tlie as- 
sured become liable to pay and shall pay, aiiy sum or suuis for damages 
resulting therefrom to said otlier vcf^sel," applies only wliere there is an 
aetual contact between the insured vessel and another, and the insurer is 
not liable in case of a collision between a tow of the insured vessel and 
another, although the Insured vessel may hâve beeu subjected to liability 
for sueh collision. 

In Admiralty. Actions on marine insurance policies. 

Butler, Notman & Mynderse, for libellant. 
John F. Foley, for ^tna Insurance Company. 

Robinson, Biddle & Ward, Roderick Terry, Jr., and W. S. Mont- 
gomery, for Home Insurance Company. 

James J. Macklin, for Providence- Washington Insurance Company. 

ADAMS, District Judge. Thèse actions were brought by the 
Coastwise Steamship Company, and its trustées under a dissolution 
of the corporation, the owner of the tug Richmond, against the ^tna 
Insurance Company, the Home Insurance Company, the St. Paul 
Fire & Marine Insurance Company and the Providence-Washington 
Insurance Company to recover the proportion of losses alleged to 
be due from the underwriters by reason of a collision between the 
yacht Eisa and the barge Georgia, in tow on the port side of the 
Richmond, on the 31st of July, 1901. 

The collision happened as stated in the décision of the case reported 
under the name of The Richmond (D. C.) 134 Fed. 993, wherein both 
vessels were held in fault. It was described as follows: 

"Thèse actions arose out of a collision which occurred on the Brooklyn 
side of the East River, a short distance above the Brooklyn Bridge, about S 
o'elock p. m. July 31, 1901, between the steani yacht Eisa, owned by E. R. 
Dick, and the barge Georgia, in tow of the tug Richmond, on the tug's port 
side. The barge and tug were owned by the Coastwise Steamship Company. 
The yacht was bound down the river, intending to go through the Buttermilk 
Channel, and the Richmond and the barge, the latter ladeii with about 3,000 
tons of coal, were bound east. The tide was flood and it was a clear bright 
day. The yacht was going at the rate of about 7 miles per hour and the 
tug and barge, aided by the tide, about 5 miles. The Eisa was very slightly 
to the starboard of the tug and barge, but they were practically head and head 
and there was risk of collision if both vessels kept their courses. Wlien they 
were less than a quarter of a mile apart, the yacht blow a signal of two whis- 
tles to the tug and starboarded her helm. The signal was not heard on the 
tug and two or more blast signais were blown by the yacht to her. One of 
thèse two, probably the first, was answered with a similar signal iiy the tug 
and she starboarded her helm and directed the barge to do likewise. The 
barge was large and unwieldy and did not respond quickly to the helm and 
such efCect as it would hâve had was counteracted by the reversing of the 
tug's screw, whlcti was ordered when a collision was immiuent. The collision, 
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however, could not be avoided and the barge's starboard bow, whicb projected 
abead of the tug about 73 feet, came in contact wlth tbe yaclit's starboard side, 
abaft amidships, and some injury was done to botb vessels." 

Thereafter, the damages were paid iii conformity with the décision, 
and the Richmond seeks to recover for her colUsion loss under the 
policies in suit. They were the ordinary form of huU time poHcies, 
running from a year from January 23, 1901, and provided that the 
risks designed to be covered were those of the adventures and périls 
of the harbors, bays, sounds, &c., of inland waters between Norfolk, 
Virginia, and Eastport, Maine. The policies had riders attached, 
which contained the following : 

"Collision Clause. 

And it is furtber agreed, that if the vessel hereby însured sball corne In 
collision wlth another vessel, and the assured become liable to pay, and shall 
pay, any sum or sums for damages resultiug tberefrom to said otlier vessel, 
her freight or her cargo, in such case this Company will contribute towards 
the payment of three-fourths part of the total amount of said damages, in 
the proportion that the sum insured under this policy bears to the total valua- 
tion of the vessel as stated berein, provided, that this Company shall not in 
any event be held liable under this agreement for a greater sum tban three- 
fourths part of the amount insured under this policy. 

And it is also agreed that this Insurance Company vcill bear a like propor- 
tlonate share of any costs and expenses that may be incurred in contesting the 
liability resulting from said collision, provided, the vvritten consent of the 
Company to such contest be iirst obtalned." 

The Georgia was free from fault and the issue presented hère is 
as to whether the wording of the policy protects the assured with re- 
spect to a collision in which the vessel insured (the Richmond) has 
been involved, but where the actual contact was with a vessel not 
mentioned in the policy but lashed alongside of the insured vessel, 
where the owner thereof has paid, or become liable to pay, for the 
damages caused by the collision. 

The libellant contends: (1) that the language of the policy does 
not require actual physical contact with the insured vessel in order 
to entitle her to come within the protection of the collision clause, 

(2) that the question has already been decided favorably to the libel- 
lant by this court and the English court of highest authority, (3) that 
the décision of this court should be in harmony with the established 
law in England, (4) that the parties contracted upon the basis of the 
rule in The Niobe Case, (5) that two of the défendants were liable 
for a share of the expenses of the litigation in the Richmond-Elsa 
collision case, (6) that the actions were brought in due season, and 
(7) that doubts, if any, should be resolved in favor of the libellant. 
The cases mentioned under the second point were the Western Tran- 
sit Co. V. Brown (D. C.) 153 Fed. 476; The Niobe, 7 Asp. M. C. N. 
S. 89. 

The respondents' points are : (1) The action was not brought in time, 

(3) the loss hère sought to be recovered does not come within the terms 
of the policy, the only foundation for the libellant's claim being -the 
case of The Niobe, and a dictum by Judge Hough in the Western 
Transit Co. v. Brown, based upon the theory that a tug and tow are 
one vessel, (3) that the ordinary meaning of the word "collision" is 
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the "act of colliding; a striking together; a violent contact," (4) 
that if there is any ambiguity as to the meaning of the clause, it should 
be interprétée! with regard to the intention of the parties. 

In Western Transit Co. v. Brown, the libellant, the owner of the 
steamer Troy, sought to recover the damages paid in conséquence of 
a décision adjudging her partly in fault. Minnesota S. S. Co. v. Lehigh 
Valley Transportation Co., 129 Fed. 23, 63 C. C. A. 673. The ac- 
tion came on for hearing before Judge Hough, and he held that the 
libel should be dismissed, but used some language, in connection with 
the Niobe Case, very favorable to the Hbellant's contention hère. When 
his décision was considered on appeal, decided March 10, 1908 (161 
Fed. 869), the court arrived at the same resuit, but without approval of 
the language. It was said by Ward, J., speaking for the court : 

"The policy of Insurance eontains a running-down clause, the materlal por- 
tion of which is as follows: 

'And it is further agreed that If the ship hereby insured shall corne into 
collision with any other ship or vessel or raft, and the assured shall in con- 
séquence thereof become liable to pay, and shall pay, by way of damages to 
any other person or persons, anj' sum or sums not exceeding in respect of any 
one such collision the value of the ship hereby assured, we, the assurers, will 
pay the assured such proportion of such suni or sums so paid as our subscrip- 
tlon hereto bear to the value of the ship hereby assured.' 

Colloquially we speak of a ship as being insured against damage by colli- 
sion, but what we rpean is that her owner is insured against loss arising from 
damage to his ship caused by collision. This péril was covered by the or- 
dinary marine policy. AVhen It was desired to protect the owner against loss 
because of his liability for damage caused by his own ship to another sliip, 
the running-down clause was inserted in the ordinary policy. The extent of 
the underwriters' liability undèr that clause dépends upon its construction, 
I. e. upon what the parties intended to cover by it. 

In l'espect of his légal liability as a wrongdoer, no doubt one is as re- 
sponsible for strlking another with a club in his hand or with a bullet from 
his gun as for striUing him with his fist. So also in respect to légal 11a- 
hility TUider the rules of navigation or in proceedings to limit liability, or un- 
der the doctrine of principal and agent, two vessels may be regarded as one. 
But thèse principles of law do not dépend upon contract, and do not neces- 
sarily apply to a contract of Indemnity. Whether they apply, and, if so, how 
far they apply to the running-down clause in a marine policy dépends upon 
the intention of the parties to the contract. 

They might hâve intended to protect the owner against loss because of lia- 
bility to third parties caused in any way by his ship ; or they might hâve in- 
tended to protect the owner in ail cases where there was a contact between 
his ship and the other ship, either direct or by means of a physical connection ; 
or they might hâve intended to protect the owner only when his ship actually 
herself came into contact with the injured ship. 

Presumably the premiums chargea would diminish as the risks were di- 
minished. 

We entirely approve of the language of Lord Bramwell in his dissenting 
opinion In the case of The Niobe, roported as M'Cowan v. Baine (App. Cas. 
1891, 401), w'hich was a suit on this very clause: 

'I say then, in very fact, the Niobe did not come into collision with the 
Valetta, causing a liability in the appellant, and, according to the ordinary 
primary meaning of the words used the case is not within them. This is 
agreed. But it is said that for some reason the primary and natural mean- 
ing of the words is to be extended ; and that we should hold that there was a 
collision where there was none. I am at a loss to see why. I think an Act 
of Parliament, an agreement, or other authoritatlve document, ought never to 
be dealt with in this way, unless for a cause amountlng to a necesslty, or ap- 
proaching to It. It is to be remembered that the authors of the document 
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c-ould ahvays hâve put in tlie ueeessary worâs if tliey liad thouglit fit. If tliey 
dld not it was eitlier tliey tliouglit of the matter and would not, or because 
they did not thiak of the matter. In neither case ought the Court to do it. 
In the flrst case, it would he to malie a provision opposed to the Intention 
pf the framers of the document ; in the other case, to malje a provision not in 
the contemplation of those framers.' 

If it he supposed that the parties to this policy intended the running-dovs'n 
clause, as in the case flrst put, to oover any loss the assured sustalued be- 
caxise of damage caused by his vessel to anotlier vessel, then of course the 
libellant should reeover the amount it has paid. 

If they intended, as in the second case supposed, to cover any loss caused 
liy damage done either directly; or by means of lutermedlate physlcal connec- 
tion, the libellant ought liUewise to reeover. The Troy caused the Wiibur to 
sheer into the schooner by suclilng the water between her stern aud the stem 
of the Wilbur into lier ovvu wake, and we think lier owners are as niucli re- 
sponsible for this as if she had pulled thé Wilbur's stern over by a ha\Aser or, 
by contact with an iutervening vessel, had pushed her bodily over. The con- 
nection of water between the Troy and the Wilbur, though not so obvions, is 
equally a physlcal connection. 

We think the language of the clause means that the vessel of the assured 
shall herself corne into contact with the injured vessel, and as the Troy did 
not corne into contact with the Martha, the decree of the court below is af- 
flrmed with costs." 

The language of the clause in the insurance policy there was sub- 
stantially like that contained in the one in question hère, and the dé- 
cision seems determinative of the controversy, but it is proper to say 
that if the libellant hère had desired to secure the kind of indemnity it 
urges it is entitled to, it could hâve done so by the payment of an ad- 
ditional premium, when a policy would hâve been issued to cover the 
loss. Such a policy, known as a Stranding and collision policy, or 
Tower's liability policy, which contains the words "atid or her tow," 
would hâve met with the libellant's deSires. 

In view Of the conclusion reached that there can be no recovery 
under the policies, it is not necessary to consider the question of the 
time of the commencement of the action or the other matters discussed. 

Ivibels dismissed. 



BIOKINSON V. MATHESON JIOTOR CAR CO. 

(Circuit Court, M. D. Pennsylvania. April 30, 1908.) 

No. 116. 

1. Joint- Stock Companies — Limited Pabtnership Associations — AuTiioBirr 

OF OiTicEEs — Capital Stock. 

An officer of a limited partnershlp association or joint-stock company 
has no authority to bargain away any part of its stock in considération of 
services rendered by a thlrd person in negotlating a transf er of patent 
rlghts to the company. 

2. Same— MicitiGAN STATrTES— Pakoi.' Agbeement by Chairman. 

1 How. Ann. St. Mich. § 2869, provides that there ghali be no liability 
for an amount exceedlng $500, except against the person incurring it, on 
a' dèbt against a limited partnershlp association or joint-stock company, 
unle:^ evidenced by a writing signed by at least two of the managers 
thereof. Held, that a paroi agreement of the chairman of such an as- 
sociation to issue to the plaiiitiffi $10,000 of the common stock of thé com- 
pany in considération of his services In negotlating a transfer to the com- 
pany of certain pftteut rights was unenforceable. 



DICKINSON T. MATHESON MOTOB CAR CO. 875 

8. BBTOPPEL— ACQUIESCBNCE— ACCBPTANCE OP BENEFITS. 

Where a plaintlff had no Interest in certain patent riglits owned by G., 
but only an understanding with hiin that the plalntiffi was to recelve 25 
per cent, of the capital stock of any company whlch should be organized 
to exploit or induced to purcbase them, and tliereafter tbe défendant com- 
pany partly througb plalatifï's services was induced to purchase the patent 
rights from G., there was no such acceptance of beuefits or rétention oC 
Talue eontributed by the plaintifC as would preclude the company from 
repudiating an agreement made without autbority by the cbalrnian to 
Issue stock to the plalntiflC in considération of his services in negotlating 
Buch transf er. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 19, Estoppel, §§ 200- 
263.] 

Motion for Judgment for Défendant Non Obstante Veredicto, on the 
Points Reserved. 

E. N. Willard and Joseph D. Coons, for the motion, 

John M. Coleman, John J. Lordan, and R. W. Rymer, opposed. 

ARCHBALD, District Judge. The plaintifï sues to recover the 
value of $16,000 of common stock of the défendant company which 
he claims was to be issued to him by agreement with C. W. Matheson, 
chairman of the Matheson Motor Car Company, L,imited, a partner- 
ship association organized under the laws of Michigan, of which the 
défendant company, a corporation of the state of Pennsylvania, is 
the lawful successor. The jury hâve found in the plaintifï's favor, 
and the agreement must therefore be assumed to hâve been made. The 
circumstances attending it will be stated presently. No direct author- 
ity from the company to enter into it is shown, and, on the contrary, 
the right to do so is expressly negatived. Neither is there anything 
. from which it could be impHed ; it being entirely beyond the authority 
of an officer of the company to bargain away any part of its capital 
stock in the manner relied on. But, more than that, it is provided by 
the statute of Michigan under which the Matheson Motor Car Com- 
pany, Limited, was organized, that : 

"No liablUty for an amount exceeding $500, except against the person in- 
currlng the same, shall bind the said association, uuless reduced to writing 
and slgned by at least two managers." 1 How. Ann. St (Mlch.) f 2369. 

This is décisive of the case unless it can be obviated ; every one deal- 
ing with an association of this kind being affected with notice of the 
limitations so imposed. Citizens' Saving Bank v. Vaughan, 115 Mich. 
156, 73 N. W. 143 ; Rhoades v. Malta Vita Co., 149 Mich. S36, 112 
N. W. 940; Melting Co. v. Reese, 118 Pa. 355, 13 Atl. 362 ; Andrews 
V. Youngstown Coke Co. (C. C.) 39 Fed. 353; Bernard Mfg. Co. v. 
Packard & Calvin, 64 Fed. 309, 12 C. C. A. 123. It is contended, how- 
ever, by the plaintifï that, having obtained the benefit of the transac- 
tion, the company is not in a position to repudiate it upon the well- 
known principle that one who accepts the results of that which has 
been done in his behalf is estopped from asserting that it was donc 
without authority ; or, as it is sometimes put, that the rétention of the 
fruits of a transaction amounts to a ratification. 16 Cyc. 787; 1 Am. 
&Eng. Encycl. Law (2d Ed.) 1196; MacGeorge v. Chemical Co., 141 
Pa. 575, 21 Atl. 671; Interstate Insurance Co. v. Brownback, 1 Pa. 
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Super. Ct. 183. The case turns, therefore, on whether that can be said 
in the présent instance, which dépends upon the following circum- 
stances : 

In the sumnier of 1903 Charles R. Greuter, an experienced me- 
chanical engineer of Holyoke, Mass., and the designer and owner 
of certain patented motor car appliances, had his attention called to an 
advertisement in the "Motor Age" of a party who was looking for a 
reliable four-cylinder gasolene motor. Mr. Dickinson, the plaintiff, 
a salesman of considérable business ability, with whom he had been ac- 
quainted for a couple of years, had been endeavoring for some time 
to interest différent motor car companies and capitalists to take over 
Mr. Greuter's patents and manufacture under them; it being under- 
stood that Dickinson was to receive 25 per cent, of the capital stock se- 
cured in any company which should be organized or induced to do so. 
His efforts in that direction, however, had not proved successful, and 
Mr. Greuter meanwhile had become somewhat involved, the automo- 
bile business which he was conducting at Holyoke not proving remune- 
rative. Finding out, through Mr. Dickinson's assistance, that the par- 
ties who were back of the advertisement, which was not disclosed by it, 
were the Matheson Motor Car Company, Limited, of Grand Rapids, 
Mich., it was arranged that Mr. Dickinson should go out there and in- 
terview them, and see what could be done, securing positions for both 
Greuter and himself, if possible, and disposing of the patents. An ap- 
pointment with the Matheson people having been obtained, Dickinson 
went out to Grand Rapids with such success that the Matheson people 
were persuaded to send two of their représentatives East, Mr. C. W. 
Matheson, their chairman, and Mr. G. J. Barrett, their mechanical 
engineer, to see Mr. Greuter and examine the car which he had built. 
Meeting Mr. Greuter and Mr. Dickinson in New York the latter part 
of July, 1903, they were given a demonstratioti of the car by Mr. 
Greuter, and were fînally taken in it to Holyoke, Mass., being so well 
pleased as the resuit that they were ready to enter into negotiations 
with regard to it. Différent propositions were discussed while they 
were there together at Holyoke, but nothing definite was arrived at. 
The thing on which they seemed to split was the employment of Dick- 
inson. The Matheson people wanted Greuter and his patents and car, 
but they had no use for Dickinson as salesman, at least not at that 
time, although the possibility was held out that they might hâve later. 
A final proposition, however, was submitted in writing by Dickinson, in 
the name of Greuter — either while they were still together at Holyoke, 
according to Dickinson, or after they had reached New York, accord- 
ing to Matheson, where he and Dickinson went the same evening — by 
which the company was to employ Greuter and take over his patents, 
giving him $6,000 in cash and notes, and agreeing to pay him an an- 
nual salary of $2,000, with $2,000 a year of the common stock of the 
company additional, guaranteeing from thèse two sources an average 
income of at least $3,600 per annum, and giving him also besides that 
the earnings on $40,000 of common stock, to be retained in the treasury. 
"This proposition," as it was therein declared at the close, "anticipâtes 
the employment by you of F. S. Dickinson (to whom 40 per cent, of ail 
earnings on $40,000 of common stock, as above mentioned, is to be made 
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payable) upon my recommendation at such time and reasonable salary 
as I may suggest. [Signed] Charles R. Greuter, per K. S. Dickinson." 
This was on July 30, 1903, and the proposition, so made, Matheson took 
home with him, and later telegraphed to both Greuter and Dickinson 
that it was accepted with slight modifications. Up to this point it had 
been assumed by the Matheson people that Dickinson was a joint own- 
er with Greuter ; it having been so represented by Dickinson on his 
visit to Grand Rapids, where he stated that he had a 40 per cent, in- 
terest, and the same idea being carried out in the negotiations which 
followed. But, upon writing to Greuter after the last proposition, they 
were informed that this was not the case, and that he had no claim or 
title to any of Greuter's inventions or property, there being simply a 
verbal agreement between them, by which Greuter was to assign him 
a certain percentage of the stock which he might acquire in any Com- 
pany that took over Greuter's patents. Upon being advised of this, 
they at once entered into negotiations with Greuter direct, with the 
resuit that on August 11, 1903, they closed a contract with him sub- 
stantially in accordance with the last proposition submitted, except 
that Dickinson was eliminated. By it Greuter signed and conveyed 
to the Company his patents, inventions, working drawings, and property 
in the shop at Holyoke, and agreed to enter into the service of the 
Company as mechanical engineer and designer for the term of five 
years, the company agreeing to pay him a certain amount in hand, and 
to employ him at a salary of $2,000 a year. He was also to get $2,000 
a year of the common stock, and the dividends which should be declared 
on $40,000, the company guaranteeing that the income to him from 
ail thèse sources should amount to at least $3,600 per annum. The next 
day, at New York, in pursuance to directions by telegram from Greuter, 
Mr. Dickinson turned over to Mr. Matheson such drawings and papers 
as were in his hands, meeting him for the purpose at the Park Avenue 
Hôtel. On this occasion, according to Dickinson, the following collo- 
quy occurred: 

"Q. What conversation, if anv, did you hâve with Mr. C. W. Matheson 
there? 

"A. He told me lie had closed a contract with Mr. Greuter, and I asked 
him i( the terms of it were in accordance with the last proposition we talked 
over. He told me the portion relating to my employment had been stricken 
out ; and I questioned him upon the dellvery of the stock to me as agreed. 

"Q. What did he gay a bout that? 

"A. He said it would be done. * * • 

"Q. Well, how much? 

"A. Forty per cent, of $40,000." 

And again on cross-examination : 

"Mr. Matheson informed me that he had closed a contract with Mr. Greuter 
to take over his patents and to employ him as superintendeut. And I asked 
if the contract provided for the payment of 40 per cent, of $40,000 in common 
Stock to me, and lie said that that would be taken care of ; that I would be 
glven the stock. 

"Q. Oid he tell you, when he said that a contract had been eompleted be- 
tween himself and Greuter, what the terms of that contract were? 

"A. They eliminated my services. * * « 

"Q. Did he tell you any'thing at ail about the contract? 

"A. Only that he had closed a contract, and it was in accordance with our last 
proposition submitted in Holyoke, except so far as my employment was con- 
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cerned, and led me to believe that I would get my compensation as agreed 
upon." 

The occurrence at Holyoke, July 30, to which allusion is made, 
was given by him as follows : 

"Q. Inow, were there any other propositions discussed during tliat day? 

"A. There were several. * * * 

"Q. What did you linally do? What was tlie resuit of this tlilng? * * * 

"A. Ttie various propositions were discussed, and tlie portion of tlie last 
proposition made, by which the earnings o( the company [ou $40,000 of stocli] 
were to be given to Mr. Greuter, with 40 per cent, to myself , was to be eliml- 
nated. * * * 

"Q. What, if anything, was said by and between you and Mr. Greuter and 
Mr. MatheSon in référence to the compensation to you? 

;"A: I was to get 40 per cent, of $40,000 of common stock. ♦ * * They 
said they would give me 40 per cent, of $40,000 In common stock. 

"Q. Who said that? ' 

"A. Mr. Charles Matheson, under directions from Mr. Greuter. 

"Q. What, if anything, did Mr. Greuter say about this 40 per cent, of $40,000? 

"A. He directed Mr. Matheson to hâve it made out to me and delivered to 
me. * f * 

"Q.,,What, if anything, did Mr. Matheson say to that request? 

"A. He agreed to it. 

"Q. AVhat did he say? 

"A. He said that he would deliver 40 per cent, of $40,000 in common stock 
•to me." 

The subject being brought up again on cross-examination, he 
further testified: 

"Mr. Greuter and Mr. Charles W. Matheson were présent. It was in the 
factory of the Holyoke Automobile Company. * * * The proposition as 
last put up to them at that time embodyihg my employment was not satis- 
factory to them. They did not care to be burdened with tiie expense that I 
would be. They had no use for my services at that time, and, for that rea- 
son, I demanded that I get substantial compensation immediately for my serv- 
ices in the matter, and I demanded that 40 per cent, of the $40,000 in com- 
mon stock be made out to me and delivered to me, which Mr. Greuter di- 
rected Mr. Matheson to do. 
"Q. WTiat did Mr. Greuter say? 

"A, He told Mr. Matheson to make out or to hâve made out stock to the 
amount of $16,000 to me and delivered to me." 

It is upon what was so said at Holyoke on July 30th, between 
Matheson, Greuter, and Dickinson, confirmed by the assurance 
given by Matheson to Dickinson at the Park Avenue Hôtel, New 
York, on August 12th, that Dickinson relies to make out the agree- 
ment sued on. Assuming that, taken togethér, it is sufficient to 
establish an undertaking by Mr. Matheson, as chairman of the 
Matheson Motor Car Company, Limited, in behalf of the company, 
to issue $16,000 of common stock to Mr. Dickinson, the question 
is whether the company is liable. That it would not be, under or- 
dinary circumstances, in view of the Michigan statute, is conceded. 
It is claimed, however, as already stated, that haying got the benefît 
of that which was done in its behalf, which it retains, the company 
is estopped from denying its responsibility. But a careful exa,mi- 
nation of the case failstp disclose anything on which an estoppel 
of that kind is able to be predicated. Ail that the plaintiflf had 
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to command in the negotiations, and ail therefore tliat he could 
claim to hâve contributed to the transaction wére his services, 
which were not rendered for the company, but solely for himself and 
Greuter. He had noi interest in Greuter's patents or inventions, 
although he represented otherwise; the arrangement with Greuter 
simply providing that he should hâve a certain percentage of the 
stock, secured in any company which should buy or be organized 
to exploit them. WÏien, therefore, the Matheson people took over 
this property, they took nothing belonging to Dickinson which they 
can now be said to retain to his détriment. Greuter as the sole own- 
er was at perfect liberty to dispose of his belongings to the com- 
pany in the Avay he did, and the company owed no duty to Dick- 
inson to consider him, after it was discovered that he had no in- 
terest, except as a matter of courtesy. Under his promise, Greuter 
no doubt became answerable to Dickinson, and still continues to be 
so, but the company did nothing to interfère with this. That his 
services were rendered solely in the interest of Greuter and him- 
self there can be no question. Asked, at the trial, why the two 
written propositions, which were submitted, were signed by him 
in Greuter's name, if Greuter was présent, he said: "Because I was 
acting as selling agent." And this he réitérâtes. In no sensé in 
anything that he did was he acting in the interest of the company, 
and the only advantage which it got out of what he did was as he, 
for the benefit for Greuter and himself, sought the company out, and 
endeavored to mâke a bargain with it, by which, out of that which 
it was to pay or part with, he and Greuter would be benefîted. 
From the standpoint of the company, this was entirely voluntary 
and unsolicited, for which upon no considération can it be made re- 
sponsible. The jury were virtually so instructed at the trial, al- 
though the question of fact supposed to be involved, as to whether, 
after ail, there was anything of value, contributed by the plaintiiï, 
which the company retained, by which it would be estopped, was 
left for them to pass upon, of which, if there was any évidence, the 
verdict would hâve to be respected. But, putting the case as strong- 
ly for the plaintiff as it is possible, it is clear that there is nothing 
of which this can be said, and a verdict for the défendant should 
therefore hâve been directed as requested. 

Proceeding to do this now, it is ordered that judgment be enter- 
ed for the défendant on the question reserved non obstante veredicto. 



In re RBCEIVERSHIPS OF STREET RYS. 

(Circuit Court, S. D. New York. March 31, 1908.) 

Street Railroads— Receivees— Issuing Tbansfebs to Passenoebs. 

Receivers operating street railroad lines being trustées for ttie owTiers 
and. creditors, it is their duty to curtail transfer privilèges of passengers, 
where It will increase the earnings ôf the property and there is no law 
of the State requiring the issuing of such transfers. 
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Masten & Nicholsj for receivers. 

LACOMBE, Circuit Judge. The receiver of the Third Avenue 
Railroad, of the Forty-Second Street, Manhattanville & St Nicholas 
Avenue Railway, and of the Dry Dock, East Broadway & Bat- 
tery Railroad, and the receivers of the New York City Railway 
and Metropolitan Street Railway hâve applied to the court for instruc- 
tions as to the discontinuance of certain transfers. The subject mav 
be considered in two aspects: (1) As a business proposition; and (2) 
as a légal proposition. 

1. As a business proposition : It is sufficient to refer to the detailed 
statement of conditions set forth in the pétitions submitted on this 
application. It is obvions that a curtailment of transfer privilèges in 
the manner suggested will increase the cash receipts of the properties 
affected, and, since receivers are trustées for the creditors and owners, 
their duty to operate the roads so as to increase earnings is equally 
obvions. 

2. As a légal proposition: The obligation of street railroads to 
issue transfers is found in section 104 of the présent railroad law of 
this State (Laws 1892, p. 1406, c. 076), which is a re-enactment of sec- 
tion 4 of the transfer act of 1885 (chapter 305, p. 526, Eaws 1885), 
and in its présent form reads as follows: 

"Sec. 104. Every such eorporation entering into such contract [î. e., a con- 
tract by two or more companies for the use of their respective roads or routes 
or any part thereof] shall earry or permit any other party thereto to earry 
between any two points on tbe railroads or portions thereof embraced in such 
f-ontract any passenger desiring to nialie one continuons trip between such 
points for one single fare, not higher than the fare lawfully chargeable by 
either of such corporations for an adult passenger. Every such corporation 
shall, upon demand, give to each passenger paying one single fare a transfer 
entitllng such passenger to one continuous trip to any point or portion of any 
railroad embraced in such contract to the end that the public convenience may 
be promoted by the opération of the railroads embraced in such contract 
substantially as a single road with a single rate of fare. For every refusai 
to comply with the requlrements of this section the corporation so refuslng 
shall forfeit fifty dollars to the aggrieved party." 

It will be seen that under the terms of this section a street railroad 
which carries passengers in its cars over a portion of track operated 
by itself and another road under an agreement for joint or common 
use thereof is réquired to give such passengers (if they so désire) 
transfers to the cars of that other road which are there operated and 
such transfers shall entitle such passengers to a continuous ride to 
destination on such other road. The same statute also provides : 

"Sec. 102. Any street surface railroad company may use the tracks of an- 
other street surface railroad company for a distance not exceeding one 
thousand feet." 

There hâve been many décisions of the state courts construing thèse 
transfer statutes, some of them conflicting; but touching the par- 
ticular questions which are raised by the application now made nei- 
ther the statute nor the décisions présent any dilïiailties. It has been 
held by the state courts that the mère ownership by one road of a 
majority of the stock of another road having a separate and distinct 
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management does not require the exchange of transfers between the 
two roads. Senior v. N. Y. City Railway, 111 App. Div. 39, 97 N. 
Y. Supp. 645 ; Id., 187 N. Y. 559, 80 N. E. 1120. 

A single receiver now opérâtes the three independent roads, Third 
Avenue, Forty- Second Street, and Dry Dock, which are thus subject 
to a common control; but he proposes to continue the exchange of 
transfers between them as a business proposition, to build up or restore 
the Third Avenue System. The only matter for considération, there- 
fore, is the exchange of transfers between each of thèse three inde- 
pendent roads and the roads operated by receivers of the MetropoHtan 
and New York City Railway. 

The Third Avenue Railroad consists of the original line through 
Park Row, Chatham street, the Bowery, and Third avenue, and also its 
leased, branch, or controlled lines, viz., One Hundred and Twenty- 
Fifth Street Crosstown, Amsterdam Avenue, north of 125th street, 
and Kingsbridge lines. Its cars are operated wholly on thèse lii>es 
(or on the lines of Forty-Second Street or Dry Dock). None of them, 
are operated on any portion of the Metropolitan lines, and none of the 
Metropolitan cars are operated on any of the above enumerated Third 
Avenue lines. Neither uses the road or route of the other, or any 
portion thereof. Obviously there is no obligation under the statute 
to exchange transfers between the Third Avenue lines and the Metro- 
politan or City Railway lines. 

On the route of the Forty-Second Street, Manhattanville & St. 
Nicholas Avenue Railway there is a common opération (with Metro- 
politan lines) of thèse two portions of track: (a) Seventh avenue from 
Forty-Second street to Forty-Fifth street; (b) Forty-Second street, 
from Fourth avenue to Madison avenue. Each of thèse portions is 
less than 1,000 feet in length, and the use of the tracks is under sec- 
tion 102 of the statute above quoted, not by a contract for common 
use. Manifestly to such a statutory use the transfer section (104) does 
not apply. The Forty-Second Street road and the Metropolitan also 
operate cars in Thirty-Fourth street, from First avenue to the East 
river. But each road bas and uses its own tracks, so the transfer sec- 
tion does not apply. Moreover, the distance is less than 1,000 feet. 
The same roads also operate cars on Forty-Second street, from Tenth 
avenue to the North river ; but each road has and uses its own tracks, 
so the transfer section does not apply. 

The same roads, Forty-Second Street and Metropolitan, also use 
in common that portion of the old Ninth Avenue line which runs 
on the Boulevard from Sixty-Fifth street to Seventy-First street. 
Whether the arrangements under which there is a common or joint 
use of thèse tracks constitute such a contract as the transfer sec- 
tions refers to is an open question. No state décision, to which at- 
tention bas been called or which the court has been able to find, 
détermines it squarely. It would seem wiser to avoid making any 
changes which might involve litigation over refusais of transfers 
until further décisions of the state courts construing the statute, or 
possibly some modifications in opérations of the roads may leave the 
question no longer an open one. For the présent transfers north- 
161 F.— 56 
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bound and south-bound should be exchanged between the roads on 
that portion of the line; the transfer given on a car of the one road 
to be accepted by a car of the otber bound in the same direction (Kel- 
ly V. N. Y. City Railway, 119 App. Div. 323, 104 N. Y. Supp. 561) 
at any point the passenger may board it, between Sixty-Fifth street 
and Seventy- First street, under existing régulations as to time of prés- 
entation. The same roads aiso use in common that portion of the First 
Avenue line which lies between Thirty-Fourth street and Forty-Sec- 
ond street. The situation hère is the same as in the portion of the 
Boulevard last referred to, and transfers should be similarly exchang- 
ed. A like State of afïairs exists on Tenth avenue between Forty- 
Seçond street and Fifty-Ninth street, and transfers should be ex- 
changed there, as in the two cases last referred to. 

With the exceptions above indicated, there seems to be no reason 
why the réceivers should not discontinue ail exchange oî transfers be- 
tween the Forty- Second Street, Boulevard, and St. Nicholas Avenue 
lines and the Unes of the Metropolitan Street Railway and New York 
City Railway. 

As ' to the Dry Dock, East Broadway and Battery Railroad there 
appear to be so niany places where it and the Metropolitan lines use 
portions of each other's tracks, exceeding 1,000 feet in length, that it 
seems inadvisable for réceivers to undertake to make any changes now. 
Possibly future modifications in opération of the line or subséquent 
décisions of the state courts may eliminate enough of thèse "uses in 
common" to leave a less complicated situation. For the présent there 
should be no change in existing transfer arrangements between thèse 
two roads. 

None of the changes which the réceivers may make under authority 
of this opinion shall take eflfect untîl April 11, 1908, and one week's 
notice of proposed changes should be posted in ail cars operated with- 
in the territory afifected thereby. 



In re STOVALL GROCERT CO. 

<DistrIct Court, N. D. Georgia. May 15, 1908.) 

No. 2,113. 

1. BaNKRUPTCY— ACTS OF BANKRUPTCY— PREFERENCE OF CrEDITOK. 

Tlie payment of a debt of $3 by a mercantile flrin Is not such a sub- 
stantial préférence as will coustitute aa aet of bankruptcy suffleient of It- 
self, to sustaln an Involuntary pétition. 

2. Same-^Pabtnebship— Transfer OF Propeeit by Partner. 

A {fansfer of property by an Indiyldiial member of a flrni, although 
wlth intent to defralid Indivldual anà flrm credïtors, Is not an act of 
bankruptcj' on the part of the partnershlp which wiUsnstain a pétition 
in bankruptcy agalnstit. 

lEd. Note. — For cases, in point, see Cent. Dlg. vol. 6, Bankruptcy, § 57.] 

In Bankruptcy. Involuntary procçedings. On demurrer to péti- 
tion and motion to dismîss. 
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James L. Key, for petitioning creditors. 

T. C. Battle and W. J. Heyward, for alleged bankrupt. 

NEWMAN, District Judge. Ttie pétition in bankruptcy in tliis case 
was made by a number of creditors whose debts aggregated $529.72. 
Two creditors hâve withdrawn their claims, leaving the total amount 
of indebtedness contained in the pétition less than $500. I doubt if 
this can be done, especially in view of what seems to be the f act that 
thèse two claims that were withdrawn were purchased by a son of 
the members of the bankrupt firm. While the amount paid for the 
claims is not shown, such conduct, if tolerated, allows an alleged bank- 
rupt, after bankruptcy proceedings hâve been instituted, to bùy up 
the claims of creditors filing a pétition against him, and thereby give 
the creditors whose claims are so purehased a préférence ; dbing in 
this way the very thing which it is the purpose of the bankrupt act 
to prevent. In re Bedingfield (D. C.) 96 Fed. 190. 

But it is unnecessary to détermine this matter, or to discuss it fur- 
ther, in view of my opinion as to the grounds of bankruptcy set out 
in the pétition. The bankrupt firm is alleged to hâve been composed 
of M. E. and C. C. Stovall, which firm, according to the pétition, did 
business at différent times under the name of Stovall Grocery Com- 
pany, the C. C. Stovall Grocery Company, C. C. Stovall, and M. E. 
& C. C. Stovall. The first grouhd of bankruptcy is that on the 25th 
day of January, 1908 (this pétition having been filed on February 1, 
1908), the firm committed an act of bankruptcy by paying to one H. 
L. Singer a note for $3 in full of Singer's claims, and that this was a 
préférence, and intended to be a préférence. I do not think that the 
payment of $3 to a créditer a week before the bankruptcy proceeding 
was instituted could be classed as a préférence. It is not such a substan- 
tial transaction as would, of itself, justify the institution of a proceed- 
ing in bankruptcy. Counsel for petitioning creditors does not claim 
that this alone would be a sufficiérit ground for sustaining this péti- 
tion. It would be difiicult to draw a line, and say what amount would 
be sufficient, and what would not, made in payment of a debt, to make 
a substantial préférence. This would dépend, more or less, on the 
character of the business, whethér large or small ; but certainly in a 
business such as that of the alleged bankrupt appears to hâve been, 
though not great, a payment of a $3 debt could hardly be considered a 
préférence. 

The other ground of bankruptcy relied upon is this : 

"That on the 24th day of December, 1907, sald C. C. Stovall, a member of 
sald flrm, conveyed and transferred his undivided half iiitcrest in and to a 
certain lot whereon was a storehouse and dwelling. situated at what Is known 
as 222 and 224 Highland av«iue, in the City of Atlanta, sald state and coun- 
ty, to Mattie E. Stovall, his wife, without considération, with intent to hinder, 
delay, and defraud his creditors and the creditors of said flrm." 

And further the pétition proceeds : 

"That on the 25th day of January, 1908, M. E. Stovall. a member of sald flrm, 
conveyed her half interest, and the half interest theretofore conveyed to her by 
C. C. Stovall, in the property above described, to Beulah W. Stovall, with 
intent to hinder, delay, and defraud her creditors and the creditors of said 
firm." 
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It will be perceived that the act of bankruptcy alleged hère is the 
transfer by an individual member of a firm of property with intent 
to defraud individual creditors and firm creditors. That is not an act 
of bankruptcy on the part of the firm. The partnership entity musf 
act, and what is relied upon must be its act. This question was con- 
sidered and disposed of properly, I think, by Judge Archbald in 
Hartman v. John Peters & Co. (D. C.) 146 Fed. 83. A case recited 
and relied upon is In re Redmond, 9 N. B. R. 408, Fed. Cas. No. 
11,633. The substance of what Judge Archbald held can be gathered 
f rom the headnote as f ollows : 

"A conveyance by a partner of his individual property, although with Intent 
to prefer a firm créditer, does not constitute an act of bankruptcy by tbe firm, 
and will not sustaln proceedings in bankruptcy agalnst the partnership." 

As neither of the grounds of bankruptcy contained in the péti- 
tion are sufiScient, the demurrer to the pétition is sustained, and the 
same dismissed. 



WADLACE V. D. APPLETON & CO. 
(Circuit Court, S. D. New York. May 6, 1!)08.) 

Couets—TJnited States— Dépositions— FoLLOwiKG State Practioe. 

Under Code Oiv. Proc. N. Y. tit. 3, c. 9, art. 2, relating to the taking 
of dépositions outside of the state, and the practice of the state courts 
thereunder, which practice the fédéral courts are authorlzed to follow by 
Act March 9, 1892, c. 14, 27 Stat. 7 (U. S. Comp. St. 1901, p. 664), com- 
missions for the oral examination of either named or unnamed wltnesses 
will be issued only undor exceptional circumstances. 

[Ed. Note.— Conformity of practice in common-law actions to that of 
state court, see notes to O'Connell v. Reed, 5 C. C. A. 594; Nederland 
Life Ins.'Co. v. Hall, 27 C. 0. A. 392.] 

Henry W. Jessup, for plaintifï. 
Sullivan & Cromwell, for défendant. 

WARD, Circuit Judge. Act March 9, 1893, c. 14, 37 Stat. 1 (U. 
S. Comp. St. 1901, p. 664), permits dépositions of witnesses in cases 
pending in courts of the United States to be taken in the mode pre- 
scribed by the laws of the state in which the courts are held. The 
taking of dépositions of witnesses without the state of New York to 
be used within the state is regulated by article 3, tit. 3, of chapter 9 
of the Code of Civil Procédure. The witnesses must be named iri 
the commission and examined on written interrogatories annexed to 
it. It is true that discrétion is given to the court or judge to issue a 
commission for the examination of named witnesses on oral examina- 
tion or an open commission under which unnamed witnesses may be 
examined orally; but it is a fixed practice of the state courts to issue 
the latter commissions only under the most exceptional circumstances. 
Deery v. Byrne, 130 _App. Div. 6, 104 N. Y. Supp. 836. 

I think a commission should issue to enable the défendants to ex- 
amine witnesses in Jérusalem, and will give them the option: (a) Of 
an open commission, upon condition of first paying the plaintiff $3,500 
for his expenses; (b) a commission to examine named witnesses, in- 
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cluding the Cavass in the employment of the American Consulate at 
Jérusalem, who is, I think, sufficiently described, upon condition of 
first paying the plaintiff $1,500 for his expansés ; or (c) a commission 
to examine named witnesses, including said Cavass, upon written in- 
terrogatories, the défendants paying a reasonable sum to the plaintiff 
for translation of cross-interrogatories, if necessary. 

The trial to await the return of the commission, order to be settled 
on notice. 



WILLIAM WRIGLEY, JR., CO. v. GROVE CO. et al. 

(Circuit Court, S. D. New York. May 20, 1908.) 

1. Teade-Makks and Tkade-Names— Word.s Subject to Appeopkiatios'— 

"Speaemint." 

ïhe word "spearmint" is a common English word, descriptive in its 
nature, and not subject to exclusive appropriation as a trade-marlc for 
cliewing gum flavored with spearmint. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 6, 11.] 

2. Same — Unfaib Compétition— Pbeliminaey Injunction. 

The showing made Jield not to establish unfair compétition by défend- 
ant by imitating complainant's cartons and packages containing chewing 
gum, such as to warrant the granting of a preliminary injunction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 106. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. 0. A. 165 ; 
Lare v. Harper & Bros., 30 0. C. A. 376.] 

In Equity. On motion for preliminary injunction. 

Philip B. Adams and Offield, Towle & Linthicum, for çomplainant. 
J. K. K. Blanvelt, for défendants. 

WARD, Circuit Judge. The word "spearmint" is a common Eng- 
glish word, descriptive in its nature, and therefore not capable of ap- 
propriation as a trade-mark for chewing gum flavored with spear- 
mint. Every one who manufactures chewing gum so flavored has 
as good a right to call it what it is, "Spearmint," as the çomplainant 
has, and must so describe it, if he describes it at ail. 

Without référence, however, to right depending upon trade-mark 
or upon title, no manufacturer can dress his goods so as to palm them 
off on the public as the goods of another. This would be enjoined 
as unfair compétition. Shaver v. Heller & Mertz Company, 108 Fed. 
831, 48 C. C. A. 48. The çomplainant does seem, by large advertis- 
ing, to hâve created a demand within the past two or three years 
for spearmint chewing gum, and manufacturers of such gum inevi- 
tably get the beneiît of the complainant's outlay. He rests his claim 
principally on his right to the word "Spearmint," which he contends 
has become synonomous in the public mind with the gum that he 
manufactures. I think it is his misfortune to hâve invested his money 
in advertising a word incapable of exclusive appropriation. 

Référence is made to a preliminary injunction which I lately grant- 
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ed in a suit of tliis complainant against Gutman and others. They 
were sellers, and not manufacturers, and did not défend the action. 
Ail référence to the cartons and; wrappers of manufacturers, among 
others those of the défendant the Grove Company, was struck out of 
the order submitted, and only the sale of goods on which the word 
"Spearmint" should be so used as to imitate the dress of the com- 
plainant's goods and deceive the public was çnjoined. The ques- 
tion whether the defendant's goods did this was left entirely un- 
touched. 

Chewing gum seems to hâve been put up for many years in tablets 
wrapped in tinfoil or in paper, five or more in a package and sever- 
al packages in a carton box. Thèse similarities between the defend- 
ant's and the complainant's output do the complainant no wrong. I 
do not myself see any apparent intention on the part of the défend- 
ant to imitate the complainant's cartons or wrappers, nor any proof 
that the public is deceived. The purchasers of cartons, whether job- 
bers or retailers, are not at ail likely to be misled, and I do not think 
that consumers of packages or of single tablets generally would be 
deceived, if they really wanted the complainant's spearmint gum, as 
distinguished from spearmint gum generally. 

It is easy to imagine wrappers differing more from the complain- 
ant's than do the defendant's, but the case does not seem to me one 
for a preliminary injunction on the affidavits and exhibits submitted ; 
and the motion is therefore denied. 



' In re STBELB. 
(District Court, N. D. Alabaina, g. D. June 8, 1908.) 

1. Bankeuptcy— Courts. 

The act of Gongress (Act July 1, 1898, c. .541, § 2, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420]) creating courts of banljruptcy jn-o vides for one 
court only within the territory prescribed. 

2. SaME— JUBISDICTION. 

Courts of bankruptcy hâve no jurisdlction outside of their territorial 
llmits as prescribed by the act of Congress creating them. 

[Ed. Note. — Jurisdlction of fédéral courts in suits reiating to banlt- 
ruptcy, see note to Balley v. Mosher, 11 C. C. A. 313.] 

3. Samk— District Judges — Appointment of Refeeee. 

A United States district judge, even though a judge of the Northern 
and Middle districts of Alabama, h as no jurisdlction, while holding court 
in the Middle district thereof, to make an order appointing a référée in 
bankruptcy for the Northern district of Alabama. 

4. SaME— JUBISDICTION— RtJtES IN BANKKUPTCY. 

A United States district ,1udge, even though a judge of the Northern 
and Middle districts of Alabama and reslding in the Middle district, bas 
no jurisdlction or authority to go Into the Northern district, ^Yhile the 
judge of the said Northern district is holding court therein, and make 
an order appointing à référée in bankruptcy and prescribing a rule for 
the référence of proceedings in bankruptcy to sald référée so appolnted 
by him, withput the concurrence of the judge of the said Northern district. 
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5. Same— VoiD Oedeb. 

Such action by a district judge, even tliough a Judge of botli districts, 
being made witliout tlie concurrence of tlie judge of tlie Nortliern dis- 
trict, is coram non judice and void, in so far as tlie same applies to the 
Norttiern district; and the judge of the said Northern district has the 
right and authority to set aside any order or orders so made. 

(Syllabus by the Court.) 

In Bankruptcy. 
See 156 Fed. 853. 

Sterling A. Wood, for petitioner. 

HUNDLEY, District Judge. The matter hère presented is upon 
a sworn pétition filed by Nenian L. Steele, a référée in bankruptcy 
heretofore appointed by this court, calling attention to the fact that 
the clerk of this court is proceeding, or is about to proceed, to refer 
one-half of the cases in bankruptcy fîled in this court to Alex C, Birch, 
under and by virtue of what purports to be an order of this court 
appointing said Birch a référée in bankruptcy, and directing the clerk 
to make such référence to said Birch. Such appointment and order is 
averred to be absolutely void, and this court is asked to set the same 
aside as having been improvidently made. The facts stated in the 
pétition, upon which relief is prayed, are as follows : 

"(1) That on the Ist day of November, 1907, petitioner was duly and regu- 
lariy appointed a référée in bankruptcy for certain counties in this district, 
and that he thereupon qualified, and has siuce the said tlme been such référée, 
having hls office in the city of Birmingham, county of .Tefferson, and state of 
Alabama, and that at this time he is tlie sole and only référée appointed 
for said counties of said district by the said court of bankruptcy. 

"(2) That on the Ist day of ,Tune, 1908, Hon. Thomas G. .Tones, a district 
judge of the United States, residing and presiding in the Middle district of 
Alabama, went upon the bench in the said city of Birmingham, county of 
JefCerson, and state of Alabama, and while upon said bench purported to sit 
as the court of bankruptcy for said Northern district of Alabama, and there- 
upon entered an alleged order purjwrting to appoint one Alexander C. Birch 
a référée in bankruptcy for the identlcal counties of the said Northern dis- 
trict of Alabama for which petitioner had been appointed previously by this 
court. 

"(3) That the said Hon. Thomas G. Jones was at Montgomery, which was 
the place of his résidence, and which was within the Middle district of Ala- 
bama, sltting and holding court in and for the said district until about the 
hour of half past 6 o'clock p. m., on Sunday, May 31, 1908, and that at said 
time, on said Sunday, May 31, 1908, tlie said Hon. Thomas G. Jones took 
passage on the Louisville & Nashville north-bound train and came to Bir- 
mingham, Ala., on the same, arrivlng at said Birmingham, Ala., at about 
half past 9 o'clock p. m. on said Sunday night, May 31, 1908, returning to 
said city of Montgomery, Ala., and to the said Middle district of Alabama, 
on the next through train on the said Ijouisville & Nashville Railroad, and 
which left said Birmingham, Ala., for said Montgomery, Ala., at about half 
past 8 o'clock a. m. on Monday, June 1, 1908. That the above H hours is ail 
the time that Hon. Thomas G. Jones has been within the said Northern district 
of Alabama since November 5, 1907, when he was within the said district, 
and remained therein for a similarly short time, and for the purpose of at- 
tempting to remove this petitioner f rom his office as such référée, as set forth 
in another pétition previously filed in this court of bankruptcy. 

"(4) That the said lion. Thomas G. Jones on the said June 1, 1908, at about 
the hour of 8- o'clock a. m., did go to the Government Building in the city of 
Birmingham, Ala., and did purport to open the court of bankruptcy therein, 
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and that the sole and only business transacted, or attempted to he transacted, 
or purporting to be transacted, at the sald time and place, was tlie alleged 
appointment of one Alexander O. Birch as a référée of the court of bankruptcy 
In and for the said Northern district of Alabama. 

"(5) That the first alleged order purports to bave been made on 'this 30th 
day of May, 1908,' when, as matter of fact, the said Hon. Thomas G. Jones 
was not then within the sald Northern district of Alabama, but was at said 
Montgomery, Ala., for and during said entire day, sitting and holding court 
for the Middle district of Alabama, and that he had no authority whatsoever 
as the court of bankruptcy for the Northern district of Alabama to make 
the said alleged order, and that the same was vold and of no force or efCect. 

"(6) That the second alleged order was made at the time previously stated, 
on the Ist day of June, 1908, and that at the sald time the judge of this court 
was not at his place of résidence, the said city of Birmingham, Ala., but was 
at the clty of Anniston, in the Eastem division of the said district, and was 
then and there sitting and holding court at the time provided in ail respects 
as requlred by law, and that the said action of the said Hon. Thomas G. 
Jones was not known to this court, and was not partlcipated in by the judge 
of this court, nor was the judge of this court advised that such would be 
doue or attempted, nor was the concurrence of this court asked in the same 
In any respect whatsoever, and that said alleged order was void and of no 
force or effect. 

"(7) That there is but one court of bankruptcy for the said Northern dis- 
trict of Alabama, and that, under the provisions of the act of Oongress re- 
lating to bankruptcy, such court of bankruptcy is authorized to 'appoint 
référées, each for a term of two years, and may, in their discrétion, remove 
them beeause their services are not needed, or for other cause,' and that the 
sald Alexander C. Birch was not appointed by the said court of bankruptcy 
for the Northern district of Alabama. 

"(8) That in and by the said alleged orders of the said Hon. Thomas G. 
Jones he has purported to direct the clerk of this court to refer every odd- 
numbered case in bankruptcy to the said Alexander C. Birch, and, if the in- 
terposition of this court is not invoked, that the said odd-numbered cases, 
which would otherwlse be referred to this petitioner, who is entitled to the 
émoluments thereof, will be referred to the said Alexander C. Birch, and that 
the said Birch is not a référée of this court in truth and in fact." 

Copies of the orders referred to in the pétition are made exhibits 
thereto. 

The fact that such purported order or orders, as above set forth, 
were made by a United States district judge claiming to be a judge 
of this court, necessarily surrounds the questions presented with some 
embarrassment not generally arising in courts of justice, when called 
upon to modify, revise, or reverse the décisions of other judges or 
■courts. More especially is this the case when the matter lias référ- 
ence to an ofificer of the court, for whose conduct the judge is at 
least morally responsible. However this may be, the Constitution and 
laws of the United States necessarily place the responsibility to act 
upon ail judges to whom parties feeling aggrieved hâve the right 
by law to apply. I cannot under my oath of office décline to assume 
the responsibility which the law places upon me. I cannot delegate 
my jurisdiction to any other judge. I cannot divide my jurisdiction 
with any other judge. I cannot, with due respect to the office I hold, 
décline to act when it is my duty to act; nor can I yield this duty 
to = others, howeyer eminent they may be. I cannot silently permit 
another to assume the jurisdiction in my court which the law places 
upon me. The law defines my jurisdiction, the law defines my right 
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and authority, and the law alone shall be the beacon to guide my 
footsteps in seeking rightfully to détermine this matter. 

As shown by the facts stated in the pétition, an effort is made by 
the learned judge to create another référée in bankruptcy in this 
court, without the knowledge or concurrence of the court itself. 
This is sought to be done, first, by an order purporting to hâve been 
made while that learned judge was holding court in another district; 
and, second, by filing that order, thus purporting to hâve been made, 
in this district on Sunday night, May 31, 1908 ; and then, finally, 
by entering an order about 8 o'clock Monday morning, June 1, 1908, 
ratifying the making of the previous order in another district. Thèse 
varions efforts at effecting the appointment of a référée and desig- 
nating the manner in which the business of this court shall be re- 
ferred to him were ail made, or attempted to be made, at a time when 
the judge of this court was engaged in holding a regular term of this 
court in another division of this district and at a time fixed by law. 

It is unnecessary, in so far as the décision of the questions pre- 
sented by this pétition is concerned, to pass upon the question of 
whether or not the learned judge making the orders above referred 
to is still a judge of this district. It is unnecessary to décide whether 
the act of Congress, creating the judge of the Northern district of 
Alabama and designating his place of résidence as the city of Bir- 
mingham, in said district, makes him the sole judge of this court or 
not. It is unnecessary to décide in this proceeding whether or not 
Congress, in carrying ont the gênerai provision of the fédéral stat- 
ute that "a district judge shall be appointed for each district," did 
in fact and in law provide for one judge of the Northern district of 
Alabama. Any expression of opinion hère upon that question would 
be mère dictum. However that matter may be determined finally, 
the jurisdiction and authority of this court are expressed in no un- 
certain terms in the act of Congress. Act Feb. 35, 1907, c. 1198, 
34 Stat. 931 (U. S. Comp. St. Supp. 1907, p. 187). The language 
of that statute is that the district judge for the Northern district of 
Alabama "shall possess and exercise ail the powers conferred by 
existing law upon the judges of the District Courts of the United 
States, * * * and the same powers and perform the same du- 
ties within the said Northern judicial district of Alabama as are 
now possessed by and performed by the district judge of the United 
States in any o£ the judicial districts established by law." Thus it 
will be seen that by the very terms of the statute the judge of the 
Northern district of Alabama possesses ample power and authority 
to appoint or remove a référée in bankruptcy, if any other "district 
judge of the United States in any of the judicial districts established 
by law" bas such power. That district judges generally possess such 
power cannot be seriously questioned. 

The principle in this case is not materially différent from the case 
of In re Steele (D. C.) 156 Fed. 853. The opinion in that case was 
rendered by the judge of this court on the 9th day of November, 
1907, and bas remained to this day the law of the case, so far as 
this district is concerned. That décision has not been overruled, ques-, 
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tioned, denied, or modified by any judicial authority. In that case 
it was decided that the court of bankruptcy is not a migratory court, 
with one judge sitting in one place and another judge sitting in an- 
other place, but it is a court whose domicile and territorial limits are 
fixed by law, and that both time and place are essential constituents 
of the organization of such court, and, further, that in order to con- 
stitute such court the officer must be présent at the time and place 
appointed by law. In the case at bar the place fixed by law is within 
the territorial limits of the Northern district of Alabama, where the 
judge of this court was presiding in fact at the time fixed by the 
statute. It was also held in the Steele Case, supra, that any order 
made by the learned judge, afïecting the Northern district, while hold- 
ing his court in the Middle district, was coram non judice and abso- 
lutely void, in so far as its binding effect upon this court is concerned. 
The court of bankruptcy is a statutory court. Its jurisdiction, person- 
nel, .and territorial limits are prescribed by statute. So much of the 
statute as applies to the question now under discussion is as foUows : 

"Sec. 2. Tbat the courts of bankruptcy as liereinbefore deflned, viz., the 
District Courts ot the United States in the several stutes, * * * are here- 
by made courts of bankruptcy, and are hereby iuvested, within their resiieetive 
territorial limits as now establlslied, or as tliey may be liereafter elianged, 
with such jurisdiction at law and in equity as wlll enable them to exercise 
original jurisdiction in bankruptcy proceediugs, in vacation, in cham'oers and 
during thelr respective terms, as they are now or may be hereafler held. 
* * *" Act July 1, 1898, c. .541, § 2, 30 Stat. 54Ô (U. S. Comp. St. 1901, 
p. 3420). 

The wording of this statute, ex vi termini, makes plain and un- 
controvertible two facts : First, there is created one court of bank- 
ruptcy in each judicial district in the United States, composed of 
the "District Courts" therein; second, thèse "courts of bankruptcy" 
are invested with jurisdiction at law and in equity "within their re- 
spective territorial limits" only. It will be noted that nowhere does 
the statute fix the number of judges which shall comprise the court; 
and, construing this statute in connection with the gênerai provision 
for the organization of District Courts, viz., that "a district judge 
shall be appointed for each district, except in cases specially pro- 
vided" (4 Fed. St. Ann. '§ 551, p. 216 [U. S. Comp. St. 1901, p. 446]), 
it would seem plain that the bankruptcy law also provided for only 
one judge of the bankruptcy court in each judicial district. A différ- 
ent construction from this might be made, perhaps, in districts where 
there is created "an additional judge," required to possess "the same 
powers and perform the same duties and receive the same salary as 
the présent district judge of said district," as is the case in five of 
the judicial districts in the United States; but upon this question I 
express no opinion. Stich, however, is ^not the case, hère, where the 
powers and duties of, the judge of this court are not limited to the 
powers and duties conferred upon any other judge in this district, 
but are coequal and coexistent with those of "the judges of the Dis- 
trict Courts of the United States." Act Feb. 25, 1907, supra. Hence 
the power of the judge of this court of bankruptcy must be coequal and 
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coexistent with the powers and duties of the judges created under 
the gênerai provision, under whicli "a district judge is appointed for 
each district." 4 Fed. St. Ann. p. 216. 

In so far as tlie District Courts of the United States are referred 
to in the bankruptcy law, it is plain that not alone is there created one 
court of bankruptcy, and one only, for each district, but there is only 
one judge provided for each district. The court of bankruptcy is 
frequently mentioned in the law, and so is the judge, and without ex- 
ception, wherever, "judge" is referred to, it is always as "the judge." 
The singular noun is used, and never the plural. Under chapter 4 
of the act (Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 
1901, p. 3439]), which is devoted to "courts and court procédure," 
it is provided (1) that "the judge" shall direct the process ; (2) "the 
judge" shall détermine the issues presented by the pleadings; (3) 
"the judge" shall make the adjudication or dismiss the pétition ; (4) 
"the judge" shall refer the case to the référée, unless he is absent 
from the district or the division in which the pétition is pending; 
(5) "the judge" may cause the trustée to proceed with the adminis- 
tration of the estate; and so on throughout the whole act wherever 
it is necessary to refer to the judge of the court of bankruptcy. Clear- 
ly, if it were intended that there should be more than one judge of 
the court of bankruptcy, référence would hâve been made to "an\i 
of the judges," or "the judges," rather than "the judge" ; or, if it 
were the intention of Congress to confer jurisdiction in certain cases 
upon more than one judge, the statute would hâve read "the judge 
or judges." 

The first alleged order made by the learned judge, appointing Birch 
a référée, was made at Montgomery, Ala., in the Middle judicial dis- 
trict, while the learned judge was presiding as judge of the court of 
that district, and while the judge of this court was presiding in the 
Northern district. In so far, therefore, as concerns the question hère 
presented, it is immaterial whether there is one or two judges of the 
bankrupt court for the Northern district of Alabama. It may be ad- 
mitted, then, for the purposes of this décision, that the court is com- 
posed of two judges, with equal jurisdiction and authority. As above 
stated, the territorial limits of the court of bankruptcy are strictly 
defined by the statute whenever référence is made thereto. The limits 
are also strictly defined with relation to the appointment of référées. 
Section 34 of the act of Congress relating to bankruptcy provides as 
f ollows : 

"Sec. 34. Courts of bankruptcy sliall. within tlie territorial limits of whieli 
tlicy respectively liave .lurisdietlon: (1) Appoint roforees. * * * and may 
in their diseretion, reniove tliem because tlielr sorviees ave not needed or for 
other cause."' 

It is évident, therefore, that the power to appoint is limited within 
the territorial limits of the court. 

It is too plain to require argument that the "court" must appoint 
the référée, and not "the judge." This was admitted by the learned 
judge himself at the time he made the alleged order rernoving référée 
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Steele from office in November last. It was decided în the Steele 
Case, supra, that'time and place is an essential élément of ail courts, 
and more especially is this the case where the territorial limits of the 
court are prescribed by statute, as is the case hère. Can it be con- 
tended seriously that, while holding the court of the Middle district 
in Montgomery, the learned judge was, either in fact or in law, the 
court of bankruptcy for the Northern district? Says the court in 
Ex parte Gardner, 22 Nev. 280, 39 Pac. 570: 

"A judge alone does not oonstitute a court Proceedings at another time or 
place or in another manner than specifled by law, though in the personal 
présence and under the direction of the judge, are coram non judice and void." 

In the case of Johnston v. Hunter, 50 W, Va. 52, 40 S. E. 448, it 
is held that: 

"The proceedings of a court at a time and place other than that prescrib- 
ed by law are void. It is not the aet of a court at ail." 

See, also, on this point White County Commissioners v. Gwin, 136 
Ind. 663, 36 N. E. 237, 242, 22 L. R. A. 402, and In re Steele (D. 
C.) 156 Fed. 853. 

In the case of People v. Village of Haverstraw, 151 N. Y. 75, 45 
N. E. 384, it was held, that: 

"A court is a tribunal organized according to law and sitting at fixed times 
and places for the administration of justice not an iudividual holding a judi- 
cial office." 

Again, the bankruptcy law (section 1, subd. 7) prescribes that 
" 'court' shall mean the court of bankruptcy in which the proceed- 
ings are pending." Were the proceedings pending in the Northern 
district, where the judge ofthis court was holding at the time a regu- 
lar term of this court, or were they pending in the Middle district? 
If they were. pending in the Middle district, then the learned judge 
was holding two courts at one and the same time and in two différent 
districts. By what statute, rule of law, or judicial décision can this 
be sustained or justified? I confess I hâve searched the books in vain 
for an answer. The conclusion, therefore, is inévitable that this order, 
or alleged order, complained of, was absolutely void. But it may be 
contended that tlie filing of this order, or alleged order, with the clerk 
of the court for the Northern district of Alabama on Sunday night 
gave life and légal efifect thereto. The mère filing of a paper çannot 
add life or validity to a void and illégal act. To hold otherwise would 
be to clothe the clerk who filed it with judicial power. 

I now come to the considération of the further action of the learned 
judge in proceeding to the Government Building in the city of Bir- 
mingham on the morning of June Ist at about 8 o'clock, and signing 
and filing what purports to be an order of this court appointing Alex 
C. Birch a référée in bankruptcy, and specifying that his term of of- 
fice shall begin on May 30th, two days preceding. An effort is made 
therein to ratify the first appointment, made in Montgomery, May 
30th, and the filing of the same on Sunday night, May 31st. It is 
évident, from reading the order of June Ist, that an attempt is made 
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therein to relieve the order made by the learned judge on May 30th 
from an application of the rule of law settled and decided in the Steele 
Case, supra, and the many authorities cited herein. The act of the 
learned judge in seeking to make an order of this court on June Ist, 
while the judge of this court was at the time engaged in holding a 
term thereof in another division of this district, présents a strange 
and anomalous situation, as is shown by the records of this court 
and by the décision and opinion of the learned judge himself. On the 
Ist day of November, 1907, I appointed Nenian L,. Steele, Esq., a réf- 
érée in bankruptcy for the Southern division of the Northern district of 
Alabama, and on the 5th day of November, 1907, the learned judge 
had an order entered removing said Steele and revoking and annulling 
the former order made by me appointing him. At the time this or- 
der of removal and revocation was made the learned judge handed 
down a written opinion, in which he said : 

"Where there are more district judges tliaa one in a district, whlch is fre- 
quently the case, the majority of the judges constitute the court, and they 
alone hâve authority to spealc for the court in the niatter of the appointaient 
of a permanent offlcer of the court, though, when one judge is absent and 
nothing is said in the minutes as to the wishes of the other, It is legally pre- 
sumed that the order speaks the will of both. One judge cannot make an 
appointment unless he is the sole judge of tlie district If there be another 
judge, as is the case hère, where both are of equal authority and neither 
judge is an associate judge, one Judge cannot, without the consent of the other 
judge properly make an appointment to which bis coUeague objects, and thus, 
jn a collatéral way, attack the authority of his colleague. The judge whose 
jurisdiction is thus attacked must by silence and inaction waive or abandon 
his jurisdiction in the district or défend it, and it seems to me that the most 
iwoper way to deal wlth the revoked order is to pursue the course whlch bas 
been taken." 

Regardless of the conclusions reached in this opinion, and apply- 
ing— in this particular case, and only in so far as this particular case 
is concerned — that deliverance of the learned judge himself, if for no 
other reason, I am justifîed in revoking and annulling the alleged 
order or orders appointing Alex C. Birch a référée in bankruptcy of 
this court. Adopting the language of the learned judge expressed 
in that same opinion: 

"Each judge must act upon his own convictions of the law. * * * No 
fault can be found wlth either In this respect." 

With the exception of a short term of court held by me in the state 
of Florida, I hâve been almost continuously upon the bench in this 
district since my appointment and qualification on the lOth day of 
April, 1907. The learned judge bas not held court a single day in 
this district during that time, nor bas he tried a single case. His only 
présence in the district was to order the removal of Nenian L. Steele, 
Esq., a référée in bankruptcy appointed by me, as set forth above, 
and to attempt to make the appointment of Alex C. Birch as référée 
by entering the orders complained of in this pétition. On assuming 
the duties of my office, I found the dockets of every division of my 
district greatly crowded, and, save in the Southern division, I bave 
by persistent work succeeded in catching up with the business of the 
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court in ail' its branches. The business of the court oî bankruptcy 
in the Southern division of this district is large and important. The 
référée în bankruptcy, under the bankruptcy law, may be a part of 
the court itself. In order, therefore, properly and promptly to dis- 
pose of this large amount of important business, it is absolutely es- 
sential that the référée should not be a person hostile or offensive 
in any way to the court. It is also essential to the orderly and speedy 
transaction of the business of the court that the orders made by me 
shall remain as made. If the learned judge can leave his district 
and court, and come into my district, as may suit his purpose or de- 
sire, and change, without my knowledge or consent, orders and rules 
in bankruptcy made by me, then the public business will be seriously 
disturbed ; and I cannot and shall not sit by idly and permit such 
things to be donc, when my attention is directed thereto in due form. 
If the learned judge is permitted by me to come within my district 
and make an order, v/hich requires one-half of the bankruptcy cases 
to be referred by the clerk of my court to such person as may suit 
his fancy, and that, too, even when I am in the division, which order 
is in direct conflict with the very letter of section 18 of the bankruptcy 
law, then I must confess myself utterly impotent to discharge the 
duties which the law imposes upon me. Whether the learned judge 
is a judge of this district or not is immaterial. At least, while I am 
within, the district and he is without the district, my decrees and or- 
ders are suprême, subject only to review by an appellate court, and tha 
law confersupon me the power to set aside any orders in bankruptcy 
made by him, whether they are valid or void. 

The clerk will enter the order I now file upon the minutes of this 
court, and he must proceed without delay to refer ail such matters 
as are designated by thè' order to Nenian L. Steele, Esq., the référée 
in bankruptcy of this court for the Southern division of the Northern 
district of Alabama, except when I am within this division, when the 
same will be referred by me, as provided by section 18 of the act of 
Congress establishing a uniform .System of bankruptcy throughout 
the United States. 

The order made by the learned judge, seeking to appoint Alex C. 
Birch: a référée in bankruptcy for this court, was improvidently made, 
and the same is set aside and annulled, as being without authority of 
law and absolutely void. 
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In re HATEM. 
(District Court, E. D. North Carolina. Mardi 20. 1908.) 

1. BaNKEUPTCY— ALLOWANCE OF ClAIMS— RiGlIT OF Creditor to Object— 

"Pabty in Interest." 

An unsecured creditor of a baiikrupt is a "party in interest," witliin the 
meaning of Banltr. Aet July 1, 1898, c. VAl, § 5Td, 30 Stat. .560 (U. S. Comp. 
St. 1901, p. 344-3), and may, as well as tlie trustée, object to tlie allowance 
of a clalm of anottier unsecured creditor. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Banla-uptcy, § 520. 

For other définitions, see Words and Ptirases, vol. 4, pp. 3702, 3700.] 

2. SaME— FlNDlNGS OF REFEREE— REVIEW. 

The flnding of a référée in banlcruptcy as to the validity of a claim, 
where it dépends on questions of fact and the credibility of witnesses ex- 
amined before him, will not be overruled by the court, except on eon- 
vincing proof that he was wroug in bis conclusions. 

In Bankruptcy. On review of rulings of référée. 

W. O. Howard and J. F. L,yles, for petitioning creditors. 

PURNELL, District Judge. On the pétition of creditors, B. Hatem 
was adjudicated a bankrupt on the 26th day of December, igOT*, and 
January 7, 1908, fixed as the day for the first meeting of creditors. 
Joseph Hatem proved or filed a claim for $3,000, evidenced by three 
promissory notes of $1,000 each, two bearing date as of January 19, 
1907, and the other October 7, 1907, and sworn to on one of the pre- 
scribed forms for the proof of an unsecured debt. Tlie proof of this 
debt by Joseph Hatem was objected to on several grounds in a paper 
writing, not verifîed, signed by W. O. Howard and J. F. Lyles, attor- 
neys for petitioning creditors. After argument the référée finds "that 
the accounts of Joseph Hatem are not true, and that he is not entitled 
to any part of the estate of B. Hatem," and therefore expunges same 
from the list of claims proved. From this ruhng the bankrupt and 
Joseph Hatem appeal to the district judge. 

The only question argued hère is, "Can an unsecured creditor ob- 
ject to the proof of claim by another unsecured creditor?" there be- 
ing a receiver and a trustée in bankruptcy, and it not being shown the 
trustée has been applied to and refused to act. The gênerai doctrine 
is that, where there is a trustée, cestuis que trust must act through 
or by the trustée, and when they assume to act in propria personae 
they must show the trustée has, upon application duly made to him, 
refused to act. This is not "new" law, but old, well-settled law. It 
has been so held time out of memory. Where a trustée or any cred- 
itor shall désire the examination of a claim filed against the bankrupt 
estate, he may apply by pétition to the référée for an order for such 
examination. Where a trustée has been appointed, he must file the 
pétition for re-examination of a creditor's claim, and not another 
creditor. Loveland, p. 343, § 140; In re Lewensohn, 131 Fed. 538, 
67 C. C. A. 600. 
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But does this rule obtain in bankruptcy? Is there not a statutory 
provision to the contrary? Section 57d (Act July 1, 1098, c. 541, 30 
Stat..560 [U. S. Comp. St. 1901, p. 3443]) provides: 

"Allowance of Claims. — Clanus whicli hâve been dniy proved shall be allowed, 
upon recelpt by or upon présentation to the court, unless objection to their 
allowance shall be made by parties in interest," etc. 

True, the trustée is a party in interest; but this provision for ob- 
jection to their allowance by parties in interest clearly indicates the 
purpose of Congress to abrogate the rule as to proceedings in bank- 
ruptcy, and provide for objections being made by parties in interest, 
other creditors. As before said, this was the only exception argued 
on the appeal from the référée, and this exception is overruled. 

As to the inding of fact, the court would be loath to overrule the 
décision of a référée who has heard the witnesses testify, looked into 
their eyes, and observed their deportment on the stand, especially 
in a matter like this, largely local, and will not do so, except on con- 
vincing proof that the référée is wrong in bis conclusions. No proof 
was offered to this efïect on the hearing. It is not every man who tes- 
tifies — takes an oath to tell the truth, the whole truth, and nothing but 
the truth — who observes bis oath, or tells any part of the truth. Lying 
is easy to a man so disposed, and it is the part of attorneys by cross- 
examination to expose untruthfulness and of a judicial officer to note 
the exposure. The bankrupt and claimant both testified as to this 
pretended indebtedness. They produced notes signed by. the one and 
beld by the other. There may be some préjudice against them be- 
cause they are Syrians; but there was évidence on the face of the 
notes that, notwithstanding they hâve différent dates,, they were 
written at the same sitting, with the same ink, and were f raudulent. 
The référée did not believe either the bankrupt or claimant, and no 
évidence has been produced which tends to satisfy this court the 
référée was wrong in not believing them. 

The décision of the référée that the account of Joseph Hatcm is 
not true, and that he is not entitled to any part of the estate of B. 
Hatem, and therefore expunges same from the list of claims filed, is 
therefore affirmed. 
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CONKLIN et al. v. R. P. & J. H. STAATS CO. 

(Circuit Court of Appeals, Tliird Circuit. May 18, 1908.) 

No. 24. 

WhARVES— SUNKEN PiLES— INJURY TO SCOVV AT UNFINTSIIED PiER— NEGLI- 
GENCE OF CONTSAOTOR. 

Respondent, as contracter, was coiistructing ttie piers o£ a steamship 
Company at Hobolcen to replace others wliicli had burned, and liad con- 
tracted witli libelant to furnisli cruslied stone delivered on seows. Tlie 
new piers were not in the same place as tbe old, and respondent had 
removed ail stubs of tlie old piles extending above low water, wbile an 
Independent contracter had dredged the bottom, and supposedly removed 
ail those below. By agreement libelant left scows loaded with stone 
which was to be used by respondent during the winter, and respondent 
caused one of them to be removed from one slde of a slip to the other, 
and there tied up to one of the new piers, where others were also made 
fast. A strong wind from the west cansed an unusual fall of the tide. 
and as such scow settled she was pierced by the stub of an old pile and 
injured. The place alongside thè pier liad been used during the work 
with safety, and respondent had caused it to be dragged for obstruc- 
tions. HeU, that the liability of respondent was not Ihat of a wharf 
owner, the piers being unfmished and not in commercial use, but that 
its duty was only to exercise due care, and that under the facts sbown it 
did not fail in such duty and was not liable for the injury, which was 
chargeable to an accident not reasonably to be anticipated. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 155 Fed. 818. 

Walter L. McDermott, for appellants. 

Robert E. Hudspeth and Merritt Lane, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the appellants, 
Conklin and others, filed a libel against the R. P. & J. H. Staats Com- 
pany, a corporation, to recover damages to their scow Sarah. On final 
hearing the court dismissed the libel. Its opinion is reported in 155 
Fed. 818, where the facts are fully stated. Thereupon the Hbelant 
took this appeal. 

The Staats Company was engaged in rebuilding piers of the North 
Germah Company at Hoboken, which had been destroyed by fire. It 
was a large undertaking, and took six years, from 1900 onward, for 
its completion. The fire destroyed the superstructure and left the 
stumps of piles standing. Such piles as showed above water were re- 
moved by the Staats Company, but the dredging and removal of the 
stumps below low water was donc by a third company. The piers 
were relocated and were being constructed by the Staats Company at 
the time of the injury complained of. In such reconstruction they had 
been for some time furnished by the libelant with scow loads of broken 
stone. On December 13, 1901, the Staats Company wrote libelant as 
follows : 

"Confirming our conversation to-day with référence to the delivery to us 
of several scow loads of broken stone for use In our work at Hoboken during 
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the wlnter, we iinderstand that you wlll send us five scow loads of such stone, 
containlng about 3,000 cubie yards in ail, and will deliver the same alongslde 
the North German Lloyd docks at Hoboken within the next few days, allow- 
ing them to remain there during the wlnter months ; also that we may use 
the stone froni thèse sc-ows as occasion requires, wlthout charge l;or demurrage 
to us untll such time as a scow is taken from the lot for our use, and demur- 
rage shall only accrue on that scow after sufïicient time has elapsed in which 
to unload the scow at a minimum rate of 75 yards per day (Sundays and 
holldays excepted). The scows while lying in the slip to be solely at your 
risk, and yon will provide such men as may be needed to look after them, 
and when a scow shall hâve been unloaded by us you will remove it from the 
premises." 

In accordancp therewith the Sarah, with four other scows laden 
with stone, was towed to the north side of pier No. 2 on December 29, 
1901, where she lay until January 3, 1903, when the Staats Company 
desired her space to bring in a barge of other material, and requested 
the tug of the North German Lloyd Company, which did the towing 
for ail parties, to remove her. During this interval the scows were 
treated as undelivered, for two of them were removed by libelants and 
others substituted for them without consulting the Staats Company, 
and there was no proof to show that in requesting the removal of the 
Sarah the Staats Company directed at what point she should be moor- 
ed, or accepted her in any such way as under the foregoing letter 
thereafter subjected itself to demurrage. The tug moved the scow to 
the south side of pier No. 1, where she was tied by the scow's crew. 
The tide was then ebbing rapidly, aided by a strong westerly wind, 
which had been blowing for two days, and which caused the tide at 
the time of the accident to drop from 18 to 34 inches lower than usual. 
Pier No. 1 was then being constructed by the Staats Company. On 
its south side and at some distance there from there was pihng extend- 
ing parallel to the pier and through an opening in which the scow, as 
well as other craft, were warped to moor along the pier. What fol- 
lowed is stated in this extract from the opinion of the court below : 

"The scow was moored on the south side of pier 1, breast off five feet, and 
was tied with two breast and two spring Unes. The tide was ebbing rapidly, 
aided by a strong westerly wind, which had been blowing for two days, and 
which had caused the tide at the time of the accident to fall from 18 inches 
to 2 feet lower than usual. After the scow had laid at her mooring about 
three-quarters of an hour, she began to list away from the pier. Her cap- 
tain sounded the water around her with a 16-foot pôle, to see if the water 
were shallow ; but he found no bottom. He then went down into the hold and 
heard water beginning to trlckle slowly in. While he waited on the scow a 
pile broke through her bottom, and she careened ovèr gradually to the port 
Side. He then went up the pier to look for help, and when he came back, a 
few minutes later, the scow lay bottom up, with one corner on the pier and the 
other in the water. He tried to ease up the Unes to see if she would slide 
off, but she did not. While she lay there, the watchman says he saw a jag- 
ged hole In her bottom, 16 or 17 inches wide by about 2 feet in length. The 
hole was about one-third of her length from the bow, and about 2 feet from 
her starboard side, which had lain next to the pier. Subséquent exaihina- 
tion of the scotv at a dry dock, to which she was taken for repairs, showed 
that the injury to her was in ail probability caused by her bottom coming in. 
contact with a sunken pile, which, owing to the weight of her load, was 
forced through and rammed up in her hold as far as it could go, about 9 feet, 
and then, when the scow capsized by the spilling of its load, was brbken oif, 
and a pièce thereof, about 8 feet in length, loft in her hold in a reclining posl- 
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tion between the stancliions and cross-pieees. Tlie portion oî the pile fouud 
in the scovv was a little less tlian 35 inclies in diameter, about 9 feet long, 
and was in good condition, altliough it had a few barnacles on it, At one end 
appeared what is called a 'battered breali,' as tliougli a heavy weight had 
rested on it. This brealî had an old appearance, while at the other end was 
a new and longer brealï. It is apparent from the évidence that the accident 
happened b}^ reason of the fact that the scow had been moored over a hid- 
den pile : but how or when the pile came there is not disclosed." 

Assuming, for présent purposes, the responsibility of mooring the 
scow is on the Staats Company, is it responsible for the damage it suf- 
fered? Of the duty of wharf owners to "exercise reasonable diligence 
in ascertaining the condition of the berths thereat, and if there is any 
dangerous obstruction to remove it, or to give due notice of its exist- 
ence to vessels about to use the berths," there is no question. Smith 
V. Burnett, 173 U. S. 430, 19 Sup. Ct. 442, 43 L. Ed. 756. But we 
think the standard of duty owing by the Staats Company was, under 
the circumstances, not exactly that required of a wharf owner in the 
usual course. This wharf was not in commercial use. It was un- 
finished. It and its surroundings were being used for construction 
purposes. A great fire had occurred. Piles were burned to the water's 
edge. Others below the surface had been dredged for. The location 
of the piers had been changed. AU thèse were éléments of danger, 
which were incident to this reconstruction work, and to which an)' 
one who used his craft in participating in such work would expect 
to subject them. When, for his own profit, the owner of such craft 
saw fit to use his vessels in forwarding such reconstruction, it is niani- 
fest he could not expect from the builder who was reconstructing the 
same measure of safety he could from one whose wharf was finished 
and held out as a safe place in which to moor. Clearly the obligation 
of the Staats Company to the libelant was simply one of due care un- 
der the circumstances. That the Staats Company was not guilty of 
willful lack of care is clear. A compétent dredge company had dredg- 
ed the site of this pier, and for from 25 to 40 feet along its sides, to 
the depth of 25 feet. Third parties, as well as the Staats Company, 
were using their beats in about thèse piers, and the latter subjected li- 
belant's boats to no greater risks than its own. There was nothing to 
suggest to the Staats Company as prudent and careful men the exitsence 
of this submerged pile. The place had been dredged by a compétent 
dredging company in a manner to give reasonable assurance that it 
was clear of such obstructions. In the hidden nature of such unknown 
obstructions there could be no absolute assurance of their nonexist- 
ence. The failure of an experienced dredging company to find them 
in going over the ground by sections, and then going over it in the 
same way in return, was well calculated to reasonably assure both the 
Staats Company and the libelant that the bottom was free from piles. 
In addition to the test of actual dredging to which the ground was 
thus subjected, drag tests of the ground certainly to a depth of 10 feet 
had been made. While the low water that caused the accident was not 
of such character to be classed as extraordinary, yet it certainly was 
out of the usual stage. The conditions and dangers incident to this 
work would naturally challenge the notice of the libelant as forcibly 
as they wouM that.of the Staats Company, and in the nature of things 
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they could not expect that tlie Staats Company could or would be ex- 
pected to provide them wharfage, hedged and safeguarded by the 
same standards the law would exact from a regular wharfinger ; for 
the work of the Staats Company was in effect notice that the wharf 
was not a finished one or in shape for gênerai commercial use. Ail 
thèse are éléments to be considered in determining whether, under 
the circumstances in which libelant and the Staats Company were 
placed, there was an absence of due care on the part of the latter to- 
ward the libelant. 

We find no such lack of care, but the mishap was evidently one of 
those accidents that occur by an unavoidable combination of unan- 
ticipated factors, and which the care called for by the circumstances 
did not prevent. The court below has found the Staats Company was 
not négligent. The Suprême Court of New Jersey in a trial of this 
controversy was of the same opinion, and nonsuited the plaintiff, and 
its judgment was affirmed by the Court of Errors and Appeals. Conk- 
lin V. Staats, 70 N. J. Law, 771, 59 Atl. 144. While those décisions 
are not binding, they are persuasive, and support the conclusion we 
hâve reached. 

The, decree of the court below is affirmed. 



In re FAULKNER. 

(Circuit Court of Appeals, Eighth Circuit. May 4, 1908.) 

No. 87. 

Bankruptct— Pboof of Claim— Sufficienct of Proof— Amendment Afteb 
Expiration of Year. 

Within a year after an adjudication in banlcruptcy a créditer filed a 
paper, denominated an "application for sale of collatéral," with the réf- 
érée. Such paper was signed and sworn to, and set out certain notes 
given by the bankrupt to the créditer, alleged that they were due and 
unpaid, and also described certain securities given as collatéral to such 
notes, and asked an order for tlieir sale, which was granted. x\n order 
was subsequently made confirniing the sale and applying the proceeds 
upon the notes. Held that, as such paper contained ail the statements 
essential to a proof of claim, it was amendable after the expiration of 
the year for flling claims, when the amouut due ou the claims was as- 
certained by the sale of the collatéral, and that, as so amended, the 
créditer was entitled to hâve it considered as his proof of claim for the 
balance due hiin. 

Philips, District Judge, dissenting. 

Pétition to Revise Proceedings of the District Court of the United 
States for the District of Kansas, in Bankruptcy. 

The question involved in this pétition to revise is whether t\i'o certain claims 
of the petitioner, Faulkner, against the estate of Charles J. Devlin, bankrupt, 
should hâve been allowed and permitted to partieipate in the assets of the 
estate of the bankrupt. The référée and the judge of the District Court for 
the District of Kansas ruled adversely to the petitioner, and that is the ruJing 
we are asked to revise. Devlin was adjudicated a banl^rupt on July 7, 1905, 
and some efforts followed to secure a settlement with his credltors. Thèse 
efforts proved ineffectuai, and shortly before the year expired after the date 
of the adjudication within which claims could be proven against the estate 
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(Bankr. Act July 1, 1808, c. 541, § 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
34441), on Juiie 20, 1906, the petitloner flled with the référée a paper, slgned 
and sworn to by liim, as follows: 

"Application for sale of Collatéral. îsow cornes E. O. Faulkner, ai)(l shows 
to thls court that be Is the holder of two certain obligations, one of seventy- 
flve hundred dollars (87,500) indorsed by C. J. Devlin, of which a copy is here- 
to attached, with ail indorsements thereon and made a part of tliis applica- 
tion, and which obligation was duly protested and C. J. Devlin held as an 
Indorser thereon. Under the terms of the said obligation, marked 'Exhibit A.' 
the appllcant was to receive $7,500, payable February 17, 1906, with 7 per 
cent. Interest payable semiannually. The said obligation was personally de- 
livered by the said C. J. Devlin to this appllcant, and at the time of the de- 
livery the said Devlin, as collatéral security for the said obligation, turned 
over to this appllcant and placed in his possession 10 flrst mortgage gold bonds 
of the Marquette ïhird Vein Coal Company, being bonds 177 to 186, inclusive, 
iipon which there were attached and still remain the coupons of July 1, 1903, 
and ail subséquent coupons. Said bonds draw Interest at 5 per cent, annual- 
ly. This appllcant has received no money from the said Marquette Third Vein 
Coal Company, J. S. Wylie, or from the said C. J. Devlin in payment of the 
said obligation marked 'Exhibit A,' and the same is wholly due and unpaid; 
nor has any Interest been paid upon the said bonds. Appllcant further says 
that the said obligation for which the said collatéral was pledged was for an 
aetual loan of money in the ordinary course of business, and was in ail re- 
spects bona fide, and the deposit of the said collatéral was made at a time 
when your petitioner had no reason to believe and did not believe that the 
said coal compauy or the said C. J. Devlin were insolvent, if, indeed, they 
were at that time. Your petitioner further says that at Topeka, Kan., on 
.7une 14, 1904, the bankrupt C. J. Devllu, made, executed, and delivered to 
him his own certain promissory note in the sum of twenty-five huudred dol- 
lars ($2,500), a copy of which is hereto attached. marked 'Exhibit B,' and 
made a part hereof. At the time of the delivery of the said note to the 
appllcant as collatéral security for the payment of said note certiflcate No. 
449 of the Bank of Topeka, Kan., representing 25 shares in said bank, of the 
par value of $2,500, and also as further collatéral certiflcate No. 278 of the 
IT'irst National Bank, Topeka, Kan., representing 5 shares in said bank, of 
the par value of $100 each. Nothlng has been paid upon the said promissory 
note marked "Exhibit B,' and the same Is wholly due and unpaid, and the 
appllcant says that the said obligation marked 'Exhibit B' was for a sum of 
money actually loaned in the ordinary course of business, which was in ail 
respects bona fide, and the deposit of the said collatéral was made at a time 
when the applicant had no reason to believe and did not believe that the said 
Devlin was insolvent, if, indeed, he was at that time. The applicant further 
says that the value of the said Marquette Third Vein Coal Company bonds 
are 90 per cent. flat. The market value of the bank stock of tlie Bank of 
Topeka is worth 100 cents on the dollar or upwards. The bank stock of the 
First National Bank of Topeka is of unknown market value to this applicant. 
The applicant asks that he be given permission to sell the foregoing collatéral 
at public sale under reasonable terms and conditions to the party who will 
pay the highest cash priée therefor, and that if the proceeds of the sale ex- 
ceed in amount the sum due on the said obligations that such surplus be ap- 
plied to the payment of other obligations held by this applicant against C. 
J. Devlin, but which do not appear in the foregoing application, and your 
petitioner asks for such other relief as he may be entitled to in law." 

On ,Tuly 5, 1906, the référée made a flnding and order, the concluding parts 
of which are as follows: 

"(3) There is due to the said Faulkner from the said Devlin the following 
sums: $7,500, with interest at 7 per cent, from February 17, 1905, and $2,500. 
with Interest at 7 per cent, from June 14, 1904. As a conclusion of law the 
référée finds that the said Faulkner is entitled to sell said collatéral in pay- 
ment of the obligations of the said Devlin. It is therefore ordered that.B. 
O. Faulkner has permission to sell said collatéral at a price not less than 
three-fourths of the value as above flxed, and apply the same upon the said 
indebtedness. It is further ordered that the said sales take place at the front 
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door of the Central National Tîank of Topeka, Kan., upon Saturday, July 14, 
1906, at 11 o'clock a. m., and that report l>e made of said sale for tlie purpose 
of confirmation and distribution of tlie fiinds, and tliat when said sale is 
eonflrmed the title to the said collatéral so sold shall pass to the purchaser." 

Pursuant to the terms of the order the collatéral was sold for the ag:fîre- 
gate sum of $7,700, and a report of sale was made to the référée. On July 
18, 1906, the sale was eonflrmed by the référée, and S7,000 out of the proceeds 
were ordered to he credited upon the note of $7,500 and interest, and $100 
were ordered to be credited upon the note of $2,,'500. Afterwards, and on the 
same day, the petitioner flled with the référée his three àffldâvlts, one of 
which is as follows: "At Topelia, in the county of Shawnee and stato of 
Kansas, came E. O. Faulkner, of said eouuty and state, and made oath and 
said: That the' said Chas. J. Devlin, the above-nanied bankrupt, at and be- 
fore the flling of the pétition' in said matter, was and still is justly indobted 
to the said déponent in the sum of seventy-five hundred dollars. That the 
considération of said debt is as follows: Borrowed mouey drawing 7 per 
cent, interest from February 17, 1905, as shown by a note ôf which a eopy 
is hereunto attached, niarked 'A,' and made a part thereof. Judgment has been 
rendered thereon in this court. That no part of said debt has been paid, ex- 
cept by sale of collatéral as hereinafter set forth, leaving due July 5, 1906, 
$625, for whicli said sum, or any part thereof, this déponent says that he has 
not, nor has any person by his order, or to his laiowledge or belief, for his 
use, had or recelved any manner of satisfaction or seeurity whatgoever, ex- 
cept as hereinafter set forth by the sale of said collatéral." 

There was another afHdavit of lilie gênerai ténor relating to the $2,500 note 
and disclosing a balance due the petitioner thereon of $2,060. , The third af- 
fldavit So flled detailed the proceedings already referred to by which the col- 
latéral had been sold and the proceeds applied upon the notes, and, after 
setting forth the, efforts made by creditors to bring about a settlement with 
the bankrtipt, continues thus; "That affiant took no ste{)S concerning his 
clalm and collatéral, expecting that sbme plan might be devised by the said 
creditors' committe.e to carry out the resuit they sought" — and he then pray- 
ed "that this application may be considered as amendatory and supplemental 
to his claim filed July 5, 19()5, and that the residue of said claim against the 
estate of said 0. J. Devlin be liquidated and allowed as above set forth." It 
further appeared in tlie affidavit that the banlcrupt had died since the ad- 
judication, and that no discharge had been granted to him, and no dividend 
declared in the estate. 

The trustées objected to the allowance of the, balance due the petitioner up- 
on the daims, and raoved to expunge them, for the reason that tliey were not 
flled wltliiu one year from the date of the ad,iudicatiou. The référée su.stain- 
ed the motion of the trustées and made an order disallowing the claims, and 
the district judge, ou a pétition for review before him, approved his action 
and made an order accordingly. 

Eugène P. Ware (Ralph Nelson and E. H. Ware, on the brief) for 
petitioner. 

John S. Dean and A. A. Hurd, for respondent. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). Section 
57 of the bankruptcy act (Act July 1, 1898, c. 541,. 30 Stat. 561. [U. 
S. Comp. St. 1901, p. 3444]) provides that: ' 

"Proof of claims shall consist of a statement under oath in writing si,aned 
l>y a creditor setting forth the chiini, the considération tlierefor and wliether 
any and if so whàt securities are hold therefor and whether any and if su 
what payments hâve been made thereon and that the sum claimèd is justly 
owing from the bankrupt to the creditor." 
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It matters not what the paper filed with the référée on July 5, 1905, 
was styled. Scrutiny of it discloses that it contained every essential 
statement required by section 57 to constitute proof of a claim, and 
fully and accurately informed the court of the amount of petitioner's 
claims and the securities held for their payment. The référée by his 
order made a fînding of the exact sums due the petitioner, as well as 
the amount of interest thereon, and ordered the collatéral sold and the 
proceeds to be applied on "said îndebtedness," and that report of sale 
be made to him for confirmation. Ail this was done within the year 
following the date of the adjudication, and it cannot be denied that it 
constituted a complète scheme by the exécution of which the balance 
due the petitioner after application of the proceeds of sale of the col- 
latéral could be ascertained from the court records. No further act on 
the part of the petitioner was necessary to definitely fix the balance 
due him. Notwithstanding this, however, he, after the year expired, 
out of abundant précaution made a résumé of the proceedings taken 
and the resuit thereof, and definitely stated the same, and formally 
asked for an allowance of the balance so found to be due him, in order 
that he might participate pro rata with other unsecured creditors in 
the assets of the bankrupt's estate. This was denied, and his claim was 
expunged. We think this was wrong. The limitation of time within 
which proofs of claim should be made must necessarily be observed. 
Such disposition of bankruptcy cases that creditors may expeditiously 
realize what they may is important and necessary; but the substance 
of things, and not the forms merely, should be observed. Bankruptcy 
proceedings are équitable in their nature, and should be as far as pos- 
sible conducted on broad lines to accomplish the ultimate purpose of 
distributing the assets of a bankrupt pro rata among his creditors. At- 
chison, T. & S. F. Ry. Co. v. Hurley, 83 C. C. A. 453, 153 Fed. 
503, 508. 

In this case everything necessary to détermine the balance due the 
petitioner was done before the year expired within which proof of 
claims could be made. Ail the statements required by section 57 had 
been made, the debt had been judicially determined and stated, the col- 
latéral had been ascertained, an upset price fixed, a sale ordered, and 
provision had been made for the application of the proceeds of sale to 
the satisfaction of the debt pro tanto. The working out of this scheme 
necessarily and accurately resulted in the amount due the petitioner. 
"Id certum est quod certum reddi potest." Assuming, however, but not 
deciding, that the proceedings taken and orders made did not constitute 
technical proof of petitioner's claims within the year, as required by 
section 67, we hâve no doubt they constituted such substantial show- 
ing of it as warranted the amendment of the original proof of claim 
as made by the petitioner in his affidavits filed July 18, 1906. Love- 
land on Bankruptcy (3d Ed.) § 92, where many supporting authorities 
are cited, lays down as an accepted principle that the courts should be 
libéral in awarding amendments to subserve the ends of justice, and 
says that: 

"An amendment may be allowed at any stage in tbe proceedings as justice 
may require." 
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This court held, in Re Plymouth Cordage Co., 68 C. C. A. 434, 135 
Fed. 1000, that the fact that the pétition contained no averment that 
the alleged bankrupt was not a wage earner or farmer is remediable 
by amendment, and in Taft Co. v. Century Savings Bank, 72 C. C. A. 
671, 141 Fed. 369, 373, that even jurisdictional facts may be supplied 
by an amendment of the pétition after an appeal to this court. The 
Court of Appeals for the Second Circuit, in Re Roeber, 63 C. C. A. 
133, 137 Fed.' 133, held that a pétition filed within a year after ad- 
judication, containing averments that there was due and owing to the 
petitioner a certain sum of money for the payment of which a certain 
fund then in court was security, which was obviously intended to 
secure an appropriation of that fund only, contained the substance of 
a proof of claim, which was amendable after the year expired, although 
the pétition as filed was not sworn to by the claimant and was other- 
wise technically defective. Judge Lacombe, speaking for the court, 
said: 

"Bankruptcy courts hâve the usual power of courts of justice, upon motion 
and for good cause, to allow ainendments. Ail parties were advised of the 
claim within the year. There is no dispute that the amount clalmed is justly 
owlng from the bankrupt. The amendment was in furtherance of justice, 
and within a legitimate exercise of the power of amendment, under the au- 
thorities." 

In Buckingham v. Estes, 63 C. C. A. 20, 138 Fed. 584, the Court of 
Appeals for the Sixth Circuit considered a case where a pétition had 
been filed within a year after the adjudication of bankruptcy to estab- 
lish a resulting trust in some land standing in the name of the bank- 
rupt, and also for an accounting concerning rents received by him. 
The case resulted in a decree as prayed for, but the rents were not as- 
certained until after the year expired when proof was made in usual 
form. Objection was made to its allowance on the ground that the 
proof was made too late, but the court held that the original pétition 
stated the substance of a claim, and that it was amendable after the 
year expired, when the amount actually due had been ascertained. 
Judge Lurton, speaking for the court, said: 

"It would be a narrow construction of sections 57 and 57n which would not 
regard a claim so presented and litigated in a banl.:rupt proceeding as 'proven' 
within the limitation of the section. A claim 'proven' within the year is 
amendable after the lapse of the year, and the court below probably regarded 
her pétition as a 'statement under oath, in wviting, signed by a creditor, 
setting forth the claim,' etc., and therefore subject to amendment, to comply 
with the further formalities of section 57. In this the court did not err." 

Hutchison v. Otis, 190 U. S. 553, 555, 33 Sup. Ct. 778, 47 L. Ed. 
1179, is cited. 

None of the cases, supra, presented so complète a proof of debt, such 
an accurate compliance with the requirements of section 57 within the 
permissible year, as is disclosed by the record in this case. Both rea- 
son and authority we think unité in favor of permitting Faulkner to 
make formai proof of the balance due him as undertaken by him. The 
learned district judge erred in not permitting him to do so. Accord- 
ingly the orders of the référée disallowing the claims, and the order 
of the district judge made on September 16, 1907, approving and con- 



905 

firming the orders of the référée, must be set aside, with directions giv- 
en to the bankruptcy court to consider the amended claims as made, 
and, if found valid, to allow them. 
It is so ordered. 

PHILIPS, District Judge, dissents. 



SWAN et al. v. WILEY, HARKER & CAMP CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 10, 1008.) 

No. 159. 

Shipping— Chartee Party— Demuebage. 

Under a charter party requirlng the eharterer to discbarge the vesseî 
at New York with "customary dispatch" the lay days for dlscharging be- 
gan to run when the vessel reached the berth designated by the eharterer, 
although she was obliged to wait her tum to euter, there belng no proof 
of any custom of the port to requlre her to wait her turn or that the ehar- 
terer should be allowed any particular time in case the berth was full. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 582. 

Demurrage, see notes to Harrison t. Smith, 14 C. C. A. 657; Randall 
V. Sprague; 21 C. C. A. 837; Hagerman v. Norton, 46 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for appellants. 
Wing, Putman & BurHngham (James Forrester, of counsel), for 
appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a libel for demurrage by the own- 
ers of the barkentine Herbert Fuller against the charterers. The 
charter party, made betvveen the master of the iirst part and the char- 
terers of the second part, contains the following clause : 

"It is agreed that the iay dayis for loading and discharging slinll be as 
follows (if not sooner dispatched), commencing from the time tlie vessel Is 
ready to reçoive or discharge cargo. For loadlug, thirty-tive tlionsaud feet 
per day, Sundays and holldays excepted and customary dispatcli distharging, 
and that for each and every day's détention by default of the said party of 
the second part or agent $69.70/100 dollars per day, day by day, shall be 
paid by the said party of the second part, or agent, to the said party of the 
flrst part, or agent." 

We are saved the necessity of inquiring what is customary dispatch 
in discharging by the admission in the answer that it is at the rate of 
35,000 feet per day, which would make the time for discharging, 
having référence to the amount of lumber carried, ISVz days. Nothing 
is said about excepting Sundays and holidays, but the parties appear 
to hâve acted on the theory that they should be e-xcepted during the 
running of the lay days. The efïect of the provision in the chafter 
party is that the eharterer agrées to receive the cargo as delivered 
within reach of the vessel's tackles vi'itbin the period of ISt^ days, and 
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that he will pay demurrage day by day for any delay beyond tbat 
time, caîised by Ms own default. Carver on Carriage of Goods by 
Sea, § 608. 

The first question is, when was the vessel ready to discharge cargo 
so that the lay days began to run? Was it on March lOth, when she 
was ready to go into her berth had it been clear, as the hbelant con- 
tends, or March 14th, when she actually did get in, as the respondents 
daim? March 8th the vessel arrived at Red Hook, reported, and was 
ordered to a sHp at 149th street, Harlem. She proceeded the next 
day to that place, but was obliged to lie outside another vessel at the 
bulkhead until March 14th before she could get into her berth. AI- 
though the vessel only undertook to deliver at the port of New York, 
no particular place being named, still it was her duty to discharge at 
such a berth as the charterer might designate. It was likewise the 
duty of the charterer to name a proper berth — 'that is, one into which 
she could get — and, if delay was caused by its not doing so, the loss 
should fall upon it. No custom was proyed that a vessel should wait 
her turn if the berth were full, or that any particular time should be 
allowed the charterer in that case, and the weight of testimony on that 
subject is against the existence of any such custom. For thèse reasons 
we think the lay days began to run March lOth. 

The charterer was entitled to 151/2 days, Sundays and holidays, upon 
the apparent understanding of the parties, being excepted, before in- 
curring any liability for demurrage. The District Judge found that 
the discharge was delayed during the running of the lay days by the 
blocking of the wharf, but held that the vessel was not at fault on this 
account, so that no further considération need be given the subject. 
In addition to the exception of Sundays and holidays, he gave the char- 
terer the benefit of time lost by bad weather (although nothing was 
written or said about such exception) fîve days in ail, making the lay 
days terminate in the first half of March 31st. From that time the 
charterers' liability for demurrage began. The discharge continued 
uninterrupted either by bad weather or by blocking of the wharf until 
April 8th, and the Hbelant was rightly awarded demurrage for each 
of thèse days. 

The decree is affirmed, with interest and costs. 



ANDETÎSON v. NEWHALL. 

^Circuit Court of Appeals, Second Circuit March 10, 1908.) 

No. 14G. 

CuSTOMS IXtties— Bat Rum— Pobto Hieo. 

ForaJîerAct April 12, WOO, c. 191, § 3, 31 Stat. 77, autliorized, on ar- 
ticles frôm Porto Elco, coming into the United States, the imposition of 
a tax equal to the interniai revenue tax imposed in the United States "up- 
on the Ulse articles of njerchandise of doinestlc manufacture." Held as 
to Porto Rlcan bay rum that, as there is no internai revenue tax, eo 
nomine, upon dômestic bay rùm, it la not subject to this provision, not- 
withstanding that a tax is ptovided for "dlstilled splrits." 
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2. Same— "DisTirxED Spirits"— Bay Rtni. 

Bay rum is not witliln the enumeration of "distilled spirits," dcflned 
In section 3248, Rev. St. (U. S. Comp. St. 1901, p. 2107), as "ethyl al- 
coliol, * * * including ail dilutions and mixtures of thls substance." 

[Ed. Note. — For other définitions, see Words and Plirases, vol. 3, pp. 
2129, 2130.] 

In Error to the Circuit Court of the United States for the Southern 
'District of New York. 

Thèse proceedings were brought In behalf of Charles W. Anderson, United 
States Internai revenue collector for the Second district of New York, plain- 
tiff In error and défendant below, against E. Harold Newhall, défendant in 
error and plaintifiC below. The case Involves the foUowing provisions of law: 

"That on and after the passage of thls act, ail merchandise coming into the 
United States from Porto Rico » * • shall be entered ai; the several ports 
of entry upon payment of fifteen per centum of the duties which are required 
to be leviéd * • * upon like articles of merchandise Imported from f orelgn 
Countrles; and in addition theretOy upon articles of Porto Rican manufacture 
coming Into the United States and withdrawn for consumption or sale upon 
•payment of a tax equal to thjS Internai revenue tax imposed In the United 
States upon the llke articles of merchandise of domestic, manufacture." Ex- 
tract from Foraker Act April 12, 1900, c. 191, § 3, 31 Stat 77. 

"Distilled spirits, spirits, alcohol, and alcoholic spirit, wlthin the true in- 
tent and meaning of thls act, Is that substance known as éthyl alcohol, 
• * * Inclnding ail dilutions and mixtures of thls substance." Elxtract 
from section 3248, Rev. St. (U. S. Comp. St. 1901, p. 2107). 

"There shall be levled abd collected on ail distilled spirits on which the tax 
prescribed by law has been pald, atax of seventy cents on eaeh proof gallon." 
Bxtract from section 3251, Rev. St. (U. S. Comp. St. 1901, p. 2108). 

"Ail products of distillation, by whatever name known, which contain dis- 
tilled spirits or alcohol, on which the tax Imposed by law has not been pald, 
shall be conBidsried and taxed as distilled spirits." Section 3254, Rev.'St (U. 
S. Comp. St. 1901, p. 2111). 

The opinion filed by the court below reads as foUows : 

HOUGH, District Judge. It is provided by the act of AprlI 12, 1900, C. 191, 
I 3, 31 Stat. 77, commonly known as the "Foraker Bill," that "upon articles 
of merchandise of Porto Rican manufacture [there shall be assessed] a tax 
equal to the internai revenue tax imposed in the United States upon the like 
articles of merchandise of domestic manufacture." The plaintifC, having im- 
ported from Porto Rico certain bay rum, has been compelled, after due pro- 
test, to pay a tax, not upon the bay rum, but upon the alcohol therein contain- 
ed, the Treasury Department holding that, while no "internai revenue tax 
is Imposed on bay rum as sueh, a tax Is imposed upon the spirits therein con- 
tained." Int. Rev. Dec. 404, of 1901. The statutes imposlng the tax hère in 
question are asserted to be Rev. St. § 3248 (U. S. Comp. St. 1901, p. 2107), and 
section 48 of chapter 349 of Act Aug. 27, 1894, 28 Stat. 5G3 (U. S. Comp. St. 
1901, p. 2109), amendlng Rev. St. § 3251 (U. S. Comp. St. 1901, p. 2108). It be- 
ing admitted that there la no internai revenue tax upon bay rum as such, 
and that bay rum is an article of merchandise, and also a manufactured ar- 
ticle of merchandise, it appears to me that the plaln language of the Foraker 
bill requires a direction in favor of the plaintifC. 

The act flrst above quoted from is the last statute on the subject, and what 
it. plalnly requires must be observed. It may be true that it was the purpose 
of that act to produce equallty between American and Porto Rlcan producers ; 
but, if apt words hâve not been used for that purpose, the assumed existence 
of the purpose furnishes no reason for strainlng the meaning of the words 
that v^ere employed. The words are to be taken not only in their plain, but 
in their commercial, meaning ; and It is not to be doubted that when a mer- 
chant speaks of bay rum he means a thlng which is commercially whoUy dif- 
férent from the "di.stilled spirits, spirits, alcohol and. alcoholic spirits" at- 
tempted to be defined by Rev. St. § 3248. It foUowB that as there is no in- 



908 161 FEDERAL REPORTES. 

temal revenue In the United States upon bay rum as "bay rum," there Is no 
tax upon the Hke article when of Porto Rican manufacture, and Imported In- 
to the United States from that island. 

Tuming to the contention of the défendant, I cannot agrée that bay rum la 
elther a dilution or a mixture of distilled splrits, wlthin the meanlng of sec- 
tion 3248. If it Is, It would follow that a long list of other articles commer- 
clally known by dlstlnctive names should be regarded as "mixtures" of dis- 
tilled splrits because llquor In some form Is found in them. 

As to section 3251 as amended, the operative words are that "there shall 
be levled * * • on distilled splrits that * * * may be ♦ • * pro- 
duced in the United States" a certain tax. It Is certainly straining this 
statute to make It applicable to the alcohol In Porto Rican bay rum. It is 
fully satlsfled by considerlng as taxable the article commercially known aa 
"distilled splrits" which may be produced by any process from, for example, 
bay rum. It is no answer to say, as has been asserted by the commlssioner 
of Internai revenue, that the discovery of such practlces would be "obvlously 
dlfficult and in many cases Impossible." The question is not whether dis- 
covery of unlawful transactions is diflBcult, but what Is the law. It Is suffl- 
clent to add that I entlrely agrée wlth the remarks of Thomas, J., in New- 
hall V. Jordan (O. C.) 149 Fed. 586, B. D. N. Y., opinion flled December 6, 1906. 

Verdict is dlrected for the plaintiff In the sum of $50a22, wlth interest 
thereon from May 8, 1906, to May 21, 1907. 

Winfred T. Denison, Asst. U. S. Atty. (Francis W. Bird, Asst. U. 
S. Atty., on the brief), for plaintiff in errer. 
John David Lannon, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The sole question presented by this writ of error 
is whether bay rum ma:nufactured in Porto Rico and imported from 
that island, in April, 1906, was liable to taxation as distilled spirits 
under the provisions of section 3 of the Foraker Act (Act April 12, 
1890, c. 191, 31 Stat. 77), taken in connection with sections 3348, 
3251, and 3254 of the United States Revised Statutes. 

The Foraker act provides that "articles of merchandise of Porto 
Rican manufacture" coming into thç United States and withdrawn for 
consumption or sale shall be subject to "a tax equal to the internai 
revenue tax imposed in the United States upon the like articles of 
merchandise of domestic manufacture." It v/ould seem that under this 
provision of the law the duty of the internai revenue coUector was 
plain, namely, to ascertain what tax was imposed on domestic bay 
rum, and, if none were imposed, permit the Porto Rican bay rum 
to be withdrawn free of tax. Instead of doing so, the collecter ascer- 
tained the constituent ingrédients of the importation, found that al- 
cohol predominated, and imposed a tax thereon as "distilled spirits." 
It is conceded that bay rum is an old and well-known article of com- 
merce used exclusively as a toilet préparation, wash, or cosmetic, and 
is never sold or used as a beverage. It is also conceded that there is 
no internai revenue tax, eo nomine, upon bay rum of domestic manu- 
facture. No fraud is charged or suggested regarding the importation 
in controversy, which was brought hère to be used as bay rum has 
always been used — as a cosrnetic or toilét water. 

The fact that the alcohol in the bay rum may be used for other pur- 
poses, if true, would not justify a construction of the law which is 
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plainly antagonistic to its express provisions. We think, however, 
that the contention that distilled spirits imported from Porto Rico may 
évade the tax under the guise of bay rum, is more apparent than real. 
It is true that by an elaborate process the alcohol may be separated 
from the other ingrédients composing bay rum, but there is testimony 
that it retains the odor of bay, and cannot be used as ordinary alcohol 
is used. 

Again, the segregating process involves redistillation, which would 
subject the product to the internai revenue tax, if not to forfeiture. 
If the law is to be strained to cover ail articles from which alcohol may 
be obtained by distillation, it wrould be a hazardous undertaking to 
import molasses from Porto Rico — rum being a distilled spirit made 
from fermented molasses. 

As is pointed out in the brief for défendant in error — "The remedy 
for fraudulently distilling alcohol from bay rum is the identical rem- 
edy for fraudulently distilling it from rye, corn, molasses or anything — 
it is the criminal prosecution of the alleged distiller." It is unnecessary 
to pursue the subject further, as ,it was discussed in ail its aspects in 
the opinion delivered in the case of Newhall v. Jordan, 149 Fed. 586, 
which was approved and foUowed by the judge of the Circuit Court 
in the case at bar. 

The judgment is affirmed. 



THE BBNCLIFF. 



(Circuit Court of Appeals, Thlrd Circuit. May 11, 190S.) 
No. 34. 

1. Shipping— Stevedoees* Wages— Chaeteb Pabty— Construction. 

A charter provided that the charterer had the option of provlding steve- 
dores for discharging cargo at port of discharge, steamer paylng for the 
Bame at current rate of 40 cents, and to provide crânes and winches 
wlth full neeessary steam or hand power to work the same if required 
by the charterer, ship to load and discharge as rapldly as possible by 
nlght as well as by day when required to do so by charterer. The unload- 
ing was done by the charterer's nominees by day and night; brokers 
representing both the ship and the charterer. In the account rendered 
the brokers charged the ship 40 cents a ton for unloadlng and an addition- 
al blll of $210.90 for nlght work by the stevedores; the celerity of the 
discharge being such as to also entitle the charterer to $1,000 for discharge 
money. Held that, if the charterer elected to discharge both by day and 
night, the ship was only bound to furnlsh steam for the winches and pay 
the day discharge rate, and was not llable for extra pay to the stevedores 
for night work. 

2. AmiIRALTY— LlBEL— AmENDMENT. 

Where a libel in form ad personam was answered, defended, and de- 
cided as such, it was not error for the court to refuse to permit respondent 
to shift his ground of défense after décision so as to claim that an ac- 
tion In rem was the proper remedy. 

Appeal from the District Court of the United States for the Eastcrn 
District of Pennsylvania. 
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Henry Flanders, for appellant i ■ 

Convers & Kirlin, Henry R. Edmunds, and Charles R. Hickox, for 
appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. Tïiis was a libel in personam filed 
by the ovvners of the steamship Bencliff, the appellee, to recover back 
from Samuel, the appellant, a bill for stevedore wages which the Ben- 
cliff had paid him under protest. The parties entered into a charter 
party, whereby the Bencliff was to proceed to Bilbao, Spain, and there 
ioad for Samuel a, cargo of ore for delivery at any one of four United 
States ports he might specify. The charter provided : 

"Cliarterer has the option of providiiig stevedores for discharging tbe cargo 
at port of discharge, steamer ijaying for the same at the current rate of 
* * * 40 cents. If discharged at * * *' Perth Amboy * *,* steamer 
to provide crânes and wincheS with fuU necessarj^ steam or hând power to 
work same both in loading and discharging if required by chteterer, * * * 
Ship is to Ioad and discharge as rapidly as possible (if required) by niglit 
as well as by day, when required to do so by charterer. * * * The captaii} 
to apply to ànd employ charterer's nominees at ' * * * port of dischargé." 

On arrivai at Perth Amboy^ the splected port of discharge, the un- 
loading was donc by Fim,' Forwood & Kellock, the charterer's nomi- 
nees, by day and night. In an account rendered, the brokers ^charged 
the ship the current rate of 40 cents per ton stipulated for in the 
charter and an additional bill of $210.90 for night work by the steve- 
dores. The celerity of dischargt; wassuch that Samuel was allowed 
about $1,000 for discharge mûney. The' captain of the Bencliff paid 
the $210.9,0,, and on his libel to recover the same the ,cqtirt bçlow en- 
tered a decree in his favor. From such decree Samuel âppèalëd. 

After careful examination we find no reason to differ from the 
conclusion reached by that court. While it is true that, as provided 
by the charter, both charterer and vessel had the same brokers, yet 
under the proofs we are satisfied that they acted as Samuel's agent in 
discharging this carg-o. The charter, which was of Samuel's own 
draft, gave him the option to discharge ahd fîxed the,.price the ship 
should in such case allow him at 40 cents per ton. This rate per ton 
was in no way différent than if a lump sum had been named. Wheth- 
er Samuel discharged by day or by night, what he paid stevedores, and 
whether his bargain with them was for a lump sum or per ton, was no 
concern of the ship. The mode of discharge, if Samuel exercised 
his option, was for him to détermine. If he chose to discharge by 
night, he could require the ship to permit such night discharge and 
furnish steam for the winches. If he incurred greater expense by 
night work, he could recoup his expenses by the discharge money he 
thereby earned. The option to discharge being manifestly inserted by 
Samuel for his own bènefit, and the discharge having been so conduct- 
ed as to inure tp his gain, the brokers who directed the work are pre- 
sumed to hâve acted therein as his agents. The Turgot, 11 Pro. 
Div. 21. 

The Bencliff's captain tèstifiès he did not authOrize the èmployment: 
of the stevedores at night, and the brokers' clerk says that : 
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"Samuel Instructed us to require the ship to discharge at niglit as well as 
by day and Instructed us to deduct the extra charge for stevedores' nlght 
work from the freight." 

Moreover, the account rendered by the brokers indicates it was for 
disbursements made by them as Samuel's agents. As stated, the ship, 
if required, was bound to provide winch facilities, but the account 
shpws the stevedore firm of Brady & Gioe, who iurnished the night 
work, also furnished winchmen, and for them the ship was charged 
in the account stated. Now, if this account was one rendered by the 
ship, through its broker, against the charterer, a charge for a winch- 
man, which the ship was bound to furnish, would not hâve entered 
therein. The fact that such charge is in the account shows that Sam- 
uel, and not the ship, hired and paid the winchman, and in the ac- 
count rendered by his broker against the ship he demanded and receiv- 
ed allowance therefor from the ship. The court made no mistake in 
holding that the brokers in discharging the ship were acting as Sam- 
uel's agents. 

Nor do we think it committed error in refusing, after its opinion 
was rendered, to allow the respondent to shift his ground of défense. 
The libel was in form ad personam. It had been answered, defended, 
and decided as such. If this amendment, whereby the défense was 
sought to be raised that an action in rem was the proper remedy, had 
been allowed and succeeded, ail the time used and expense incurred by 
the libelant through the respondent's misleading course would hâve 
gone for naught. Had this been donc, the power of amendment which 
courts of admiralty concededlv hâve (The Charles Morgan, 115 U. S. 
75, 5 Sup. Ct. 1172, 29 L. Ed. 316) would hâve been misapplied. 

The decree of the court is therefore affirmed, at appellant's cost. 



PENNSYLVANIA CO. v. SCOFIELD et al. 

(Circuit Court of Appeals, Third Circuit. May 18, 1908.) 

No. 11. 

1. Death — Action pou AVRONGFi'ii Death— Pen^nsylvania Statute. 

Under the Peiinsylvania statutes of 1851 (P. L. 674, § 19) and 1855 (P. 
L. 300), giving a right of action for wrongful death, as construed by the 
Suprême Court of the state, the expectation of pecuniary benefit from 
the life of the deceased gives a rlght of recovery to the relatives named in 
the statute, and It is not neeessary that the plalntlfC should havé been 
dépendent upon or hâve had a légal claim upon the services of the de- 
deceased. 

2. OouBTS— Jtjeisdiction of Fedeeai, Court— Action fob WEONGruL Death. 

Whether a nonresident is entitled to maintaln an action for wrongful 
death under a state statute is a question which goes to the défense of 
such an action, and does not afCect the jurisdictlon of a fédéral court 
therein. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
See 149 Fed. 601. 
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J. Ross Thompson and Samuel G. Thompson, for plaintiff in error. 
J. R. McQuigg and J. B. Cessna, for défendants in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Scofield and 
wife, citizens of Ohio, sued for damages sustained by them by the 
death of their son, caused by the railroad's alleged négligence. The 
plaintiffs based their claim on the Pennsylvania statutes of 1851 and 
1855, viz. : 

"Whenever death shall be occasionéd by unlawful violence or négligence, 
and no suit for damages be brought by the party injured, during his or her 
life, the widow of any such deceased, or, if there be no widow, the Personal 
représentatives, may maintain an action for and recover damages for the 
death thus occasionéd." P. L. 674, § 19. 

"The persons entitled to recover damages for any injury causing death,. 
shall be the husband, widow, children or parents of tîie deceased, and no oth- 
er relative; and the sum recovered shall go to them in the proportion they 
would take his or her Personal estate in case of intestacy, and that without 
liability to creditors." P. L. 309. 

The case resulted in a verdict and judgment for the plaintîfïs, where- 
upon the raiiroad sued out this writ of error. 

The décèdent was an unmarried adult, and made his home with his 
parents. He and his father were architects. The son worked for his 
father, and at the time of his death and for some years previously had, 
beyond withdrawing a small part for his personal expenses, given his 
earnings to his father. There was évidence in his déclarations that he 
purposed continuing this course. The parents were possessed of 
means, and the son's earnings neither went to nor were required by 
the parents for support. The court below refused a point of the raii- 
road that if "the jury fînd from the évidence that the plaintififs hâve 
ample means of their own for their support, not depending on the de- 
ceased son, Donald C. Scofield, for maintenance or support, he being of 
full âge, and the plaintiffs not having the right to claim loss of service 
per quod amisit servitium, the plaintiffs cannot recover," and affirmed a 
point of the plaintiffs that: 

"It is not necessary, in order to recover in this case, for the plaintiffs to 
show a légal claim on their son for support ; neither is it neeessary for them 
to show that they are dépendent upon him for support. Their right to re- 
cover, if at ail, dépends upon the peeuniary loss they hâve sustained, and not 
upon a légal claim for support or upon dependepcy." 

In so doing, the court below comrhitted no error, for it followed the 
construction given the acts in question by the Suprême Court of 
Pennsylvania. That court has held that the existence on the part of 
plaintiff of a reasonable expectation o.f peeuniary benefit from the de- 
ceased, and not nècessarily support and maintenance, was the ground 
of recovery ùnder the statute. This construction of the statute, first 
announced in Pennsylvania R. R. v. Adams, 55 Pa. 499, has been fol- 
lowed in later cases, among which we may refer to North Penn Com- 
pany v. Kirfc, 90 Pa. 17, and Stahlerv. Reading Ry. Co., 199 Pa. 383, 
49 Atl. 273, 85 Am. St. Rep. 791. That construction is briefly sum- 
marized by that court in the statement that; 
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"The words "parent' and 'chlldren' In the act of 26th Aprll, 1855, are used 
to indicate the famlly relation In point of fact, as the foundatlon of the rlght 
of action, without regard to âge ; and 'if there be a reasonable expectatlon 
of pecuniary advantage from a person bearing the family relation, the de- 
struction of such expectatlon by négligence occasioning the death of the par- 
ty from whom It arose wlU snstaln the action.' " 

On the question whether a right of action was conferred by the 
Pennsylvania statute on the plaintiffs, who were citizens of Ohio, it 
suffices to say it was not raised in the court below and is not properly 
before us on any assignment of error. The question is one of défense, 
and not of jurisdiction (Venner v. Great Northern Ry., 209 U. S. 24, 

28 Sup. Ct. 328, 52 L. Ed. ; Illinois Central R. R. Co. v. Adams, 

180 U. S. 34, 21 Sup. Ct. 251, 45 L,. Ed. 410), and upon it we express 
no opinion. 

Finding no error in the action of the court below, this judgment is 
affirmed. 



HELLMAN v. GOLDSTONB. 

(Circuit Court of Appeals, Third Circuit. May 14, 1908.) 

No. 4. 

BANKRUPTCY— DiSOHAEGE— EFFECT— ENFOECEMBNT OF JtJDGMENT— INJUNCTION. 

Whether a judgment against one who is thereafter adjudged bankrupt 
Is thereby dlscharged is properly raised by pleading the discharge in a 
proceeding to enf orce the judgment, and not by pétition in the bankruptcy 
court to enjoln the judgment credltor from enforclng It. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey, in Bankruptcy. 

David E. Goldfarb, for appellant. 

Hays & Hirshfield and Horace Stem, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges 

BUFFINGTON, Circuit Judge. This is a pétition of Henry Hell- 
man to review an order in bankruptcy made by the District Court of 
New Jersey. On June 2, 1904, one Goldstone recovered a judgment 
against Hellman in a municipal court, which by the filing of a tran- 
script thereof in the Suprême Court of New York on June 3, 1904, 
became a judgment therein. On June 28, 1904, Hellman was adjudged 
bankrupt in the court below, and on October 24, 190i, obtained from 
said court his discharge. On October 12, 1906, he petitioned the Su- 
prême Court of New York to cancel Goldstone's judgment by reason 
of his having obtained such discharge in bankruptcy. On October 30, 
1906, that court, after hearing, denied the def endant's motion to cancel 
the judgment. Of such order Hellman sought no review, but on Feb- 
ruary 19, 1907, petitioned the court below to enjoin Goldstone from 
proceeding to enf orce the judgment. This the District Court, by its 
order of April 3, 1907, declined to do, and to review its order dismiss- 
ing such proceeding Hellman petitioned this court. 

We are of opinion the court below was right. The question wheth- 
er a judgment against one who is thereafter adjudged bankrupt is 
161F.— 58 
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theréby discHarged is properly ràised by pleading the discharge in a 
proceeding to enforcç the judgment. , In re, Wright, 3 Ben. 609, Fed. 
Cas. No. 18,065. Piresumably the court in which such discharge is 
thus;pleaded will accord it due légal efifect, and if it does not the bank- 
rupt's remedy lies in a review of such action bythe proper appellate, 
tribunc^l, pr ultimately in the fédéral court for déniai to him of a right 
under aJaw.of the United States. Dimock v. Révère Coppçr Companv, 
117 U.$. 565, ,6 gup.,Ct. 855, 29^. Ed: 994. 

The pçtitionjn.the présent case is^therefore dismissed, at petition- 
er's cost.' ' , 



VOLLMKR et al. r. McFADGEN. 

(Circuit Court of Appeals, Third Circuit, ilay 14, 1908.) 

No. 36. 

Bankeuptoy— Pwokity—Claim FOB RENTi 

Where property of a baultrupt, a part of whieb was subject to a laud- 
lord's lien and a part not, was sojd together in gross witliout objection, 
the proçeeds cannot be apportioned, so as to eutitle the landlord to 
Xiriorlty of payment f rom any part fllereôf . 

Appeal from the District Court ai the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 156 Fed. 715. 

Adrien W.' VoUmer, for: appellants. 

W. Horace Hepburn, William A. Carr, Sidney L. Krauss, and W. 
Horace Hepijurn, Jr., for appelle.ç^ , : 

Before MGODY, Circuit Justice, and DALLAS, GRAY, and BUF- 
FINGTO]^, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the landlord 
claimed priority for rent accrued befôre the filing of the bankrupt's 
involuntary pétition. That court sustained the refusai of the référée 
to so award, whereujjon' the landlord appealed to this court. 

The fund for distribution arose from the gross sum of $7,000, the 
purchase pricè of the fixtures of the bankrupt's bair, à term of years 
for his premises, and the license to sell liquors thereat. The référée 
found as a fact, and the court adopted such finding, that the landlord 
gave notice at the sale to the purchaser that he would hold him re- 
sponsible for the rent in arrear. The sale in gross of thèse différent 
items was made and confirmed on notice to the landlord and without 
©bjection. He now contends that a license to sell liquors is a per- 
sônal privilège ànd cannot be legally sûld,'and thferefore the fund must 
be treated as the proçeeds of the fixtures and ofithe term of years, 
upori both df, whieh he claims a lien. Upon thèse questions we ex- 
press no opinion. The gross price for which theise items were sold 
constitutes such a commingling of the three items as brings the case 
within the rulingin Keyser v. Wessel, 13 Am. Bankr. Rep. 126, 128' 
Fed. 281, 62 C. C. A. 650, where on a commingling of like items this 
court' held it was impossible "to détermine the proportional value of 
the :particular part bound by the liens; to the gross purchase price." 

The order of the court below is afïîrmed. 
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WEISSENTHANXER v. DODGE METALLIC CAP CO. 

(Circuit Court of Appeals, Third Circuit May 4, 1008.) 

No. 12. 

Patents— Invention— BoTTLE Stopper. 

Tlie Weissenfchamier patent, No. SOI ,281, for a slieet-metal dosure fer 
bottles, etc., is voici for laclc of iaveution. . ,. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Charles L. Jones, for appellant. 
Herbert Howson, for appdlee. 

Before DALLAS, GRAY, and BUFPINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. The court below held invahd pat- 
ent No. 801,281, granted October 10, 1905, to Alfred L. Weissenthan- 
ner for a sheet-metal closure for bottles, etc. It committed no érror 
in iSo holding. In view of the description of the. device and the full 
discussion of the patent in the opinion of the court below, reported 
in 156 Fed. 36o, we confine ourselves to narrow limits. 

The device was one to rupture the métal cap of a bottle. It con- 
sisted of extending the métal at one side of the cap into a downward- 
ly projected tongue, and near the head of the tongue piercing the cap 
by two inverted shaped slits. The resuit was, when the tongue was 
pulled upwards, the cap was easily ruptured and rembved. But 
patent No. 708,528,, toCalleson, showed the use of a downwardly pro- 
jecting tongue and at its head two circular-shaped, diverging slits to 
facilitate rupture. Assuming the change from Calleson's circular shts 
to the présent patentee's right-angled ones was an improvement, yet 
it was one of such merç mechanical character as to involve nothing 
inventive. In our judgment the grant of a patent upon such a device 
and the allowance of 22 claims theréon involves a misunderstanding 
of the function of a patent, for "to grant to a single party a monopoly 
of every slight advance made, except when the exercise of invention 
somewhat above ordinary mechanical or engineering skill is distinct- 
ly shown, is unjust in principle and injurious in conséquences." Un- 
less the Patent Office itself is satisfied of the patent's validity, the 
public should not be burdened with a monopoly, with the expectation 
that the courts will invaHdate it. 

The judgiîient of the court below is affirmed. 



CONSOLIDATED LOOPS CO. v. BARNUJI & BAILEY, Limited. 

(Circuit Court, S. D. New York. June 5, 1908. On Rehearing, June 12, 1908). 

Patents^Invention — Amusement Apparattjs; 

The Eggers patent. No. 737,37,ô, for an amusement apparatus comprising 
an inclined traclc adapted to be traversed by a veliicle, an upwardly In- 
clined ledge at the bottom, a gap, and means for arrestlng the flight of the 
vehicle after it has passed the gap, is void for lacli of patentable invention, 
in View of the prier art 
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In Equity. Suit to restrain alleged infringement of United States 
ktters patent No. 737,375, dated August 25, 1903, to Calvin C. Eg- 
gers, assigner to Arthur T. Prescott, for amusement apparatus, and 
for an accounting. 

O. EUery Edwards, Jr., for complainant. 
, Holmes & Rogers, for défendant. 

RAY, District Judge. Ail ttie claims of the patent to Prescott, as- 
signée of Calvin C. Eggers, No. 737,375, granted August 25, 1903, 
application filed March 25, 1903, for an amusement apparatus, are in 
issue except the first and last, narrowest and broadest. Claims 2, 3, 
8, and 9 are sufficiently illustrative. They read as follows : 

"2. An amusement apparatus, comprising an elevated track structure em- 
bodylng thérein a downward incline, a startlng-platform at the top of said 
incline, means whereby access is had to said platform and a ledge extendiug 
at an obtuse angle from the lowest point of said incline adapted to be traversed 
by a vehicle or conveyance, and means for arresting the flight of a vehicle 
or conveyance after It bas left said ledge ; a gap being left between said ledge 
and said arresting means. 

"3. An amusement apparatus, comprising an elevated track structure em- 
bodying therein a downward incline, a ledgé extending at an obtuse angle 
from the lowest point thereof and an upwardly-iuclined llp on said ledge 
adapted to be traversed by a vehicle or conveyance, and means for arresting 
the flight of a vehicle or conveyance after it bas left said lip ; a gap belng 
left between said lip and said arresting means. • * * 

"8. An amusement apparatus, comprising a portable elevated track struc- 
ture embodying therein a downward incline and a ledge extending at an obtuse 
angle from the lowest point thereof adapted to be traversed by a vehicle or 
conveyance, and means for arresting the flight of a vehicle or conveyance 
after it has left said ledge; a gap being left between said ledge and said 
arresting means. 

"9. An amusement apparatus, comprising a portable elevated track struc- 
ture consisting of a downward incline composed of a plurallty of separable 
abutting sections, supports therefor and means for securing said sections to 
said supports, and a ledge extendiug at an obtuse angle from the lowest 
point of the lowest section of said incline adapted to be traversed by a ve- 
hicle or conveyance, aud meaus for arresting the flight of a vehicle or con- 
veyance after it has left said ledge ; a gap being left between said ledge and 
said arresting means." 

It will be observed that w^e hâve the following éléments in combina- 
tion, forming an elevated track structure and which embodies : (1) A 
downward incline, which may be made of métal or wood or any suit- 
able material; (2) a starting-platform at the top of said incline; (3) 
means whereby access is had to said platform; (4) a ledge extending 
upward at an obtuse angle from the lowest point of said incline adapt- 
ed to be traversed by a vehicle or conveyance ; (5) means for arresting 
the flight of the vehicle or conveyance after it has left the ledge ; and 
(6) a gap left between the ledge and said arresting means. Claims 8 
and 9 diiïer, in that the apparatus is portable; that is, constructed in 
sections, so as to be taken apart and down and transported convenient- 
ly, and then erected again by placing the sections in position. No 
novelty is suggested in the mode or manner of constructing the sec- 
tions or holding them in position. 

We hâve a sort of tower for the upper end of the incline to rest 
upon, or against, and means, such as a ladder or steps, to reach its 
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platform or top ; then the incline and its supports ; then the upwardly- 
inclined ledge at the lower end of the indine, which indine is elevated 
from the ground. This is ail there is to this part of the structure, and 
it présents no novel feature whatever. Then cornes the open space. 
Then the means for arresting the flight of the vehicle or conveyance 
after it has left the incline and ledge. So far as the language of the 
daims is concerned thèse arresting means may be a stone wall to strike 
upon or against, an upright structure of planks or cushions to strike 
af;ainst, or a platform or cushion to strike upon. Either sort of struc- 
ture would arrest the downward "flight," but only the upright struc- 
ture would arrest the forward flight of the performer. The idea is 
that a person with some sort of easily running vehicle, such as a 
bicycle, mounts to the top of *the platform and then mounts his vehicle 
and moves down the incline with great and increasing velocity until 
his vehicle reaches the upwardly-inclined ledge forming a part of 
such incline. The speed — that is, the momentum gained — carries the 
vehicle up this ledge, and vehicle and rider pass diagonally upward 
and onward through space over the gap. Momentum is now gradually 
lost, and the law of gravitation brings them downward, and, if there 
were no artificial means for arresting this downward flight, both ve- 
hicle and rider would go to the ground and the concussion would 
break the vehicle, and perhaps the neck or back of the rider, or do 
him other injury. Hence an obstacle, "arresting means," are provid- 
ed, which, as shown, consist of a platform on the far side of the open 
space or gap, but little lower than the lowest end of the incline. It 
is a straight road down the side of an artificial hill, with an elevated 
ridge in the road and a ditch on the other side thereof over which the 
rapidly moving vehicle or conveyance passes before it rejoins mother 
earth. Cover the road with frozen and packed snow, or with ice, use 
a sied as the conveyance, slide down, strike the ridge, surmount it 
on the up curve, and pass on through the air until gravitation brings 
sied and rider to the road again. The length of the jump or flight 
through the air wiU dépend on the speed of the conveyance when it 
strikes the ridge. 

In view of our common knowledge of the laws of dynamics and 
gravitation, I can see no novelty amounting to patentable invention 
in this structure. The idea of a gap for rider and conveyance to jump 
over is suggested by every ditch and ravine and fissure in the earth, 
and by the prior art as pubhshed and well known. The idea of an 
elevated platform to strike upon is suggested by common knowledge 
and common sensé. The sight of a rapidly moving bicycle or convey- 
ance with a rider passing the open space is somewhat spectacular, but 
not new. So the sight of a man jumping a gulley or fissure in the 
earth, etc., is spectacular. But such inclines wereold; such towers 
were old ; mère spaces or openings between one platform or object and 
another were old, whether left unoccupied or filled with animais. Any 
carpenter would hâve provided everything, except the conveyance and 
a rider daring enough to take the flight and skillful enough to keep 
right side up. But thèse are not déments of this combination. So 
placing animais or other objects in the gap, or open space, adds per- 
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liaps to the spectacular effect. But tliis was old, as shown and con- 
ceded by the complainant.. The défendant has intrpduced, in évidence 
the very old tower, with elevated downward incline leadins:,therefrom, 
the lip or ledge, consisting of a springboard, , the opening or gap, in 
which is placed animais, and arre&ting means beyond for arresting or 
breaking the flight of the perfornier., ; See "Defendant's Exhibit M," 
showing complainant's apparatus and the old cirçus apparatus and act, 
with which we ail hâve been familiar since boyhood. In "the old circus 
act" illustration, the arresting means consist of a cushion for the per- 
forqier to lightupon after completing his flight or jump over the ani- 
mais andiScross the open space. A platform would do as well, except 
it would lessen the spectacular efïect. 

Substitute a man on a bicycle, or in a small automobile, and we hâve 
substantially the same, apparatus and performance. [ In "the old, circus 
act" the performers ran down the Incline, struck thé springboard, and 
by the momentum and spring were carried upward and forward over 
the space to the landing place. In. the. Scientifîç, American Suppléments 
of April 21, 1900, and April 2,0, 1895,. Complainant's Exhibit 6 and 
Defenc^ant's- Exhibit G, we havç;; illustrations of "Ski" or "Skee" 
racing. and juipping. ,Here we hâve ^ steep décline, or side hill road, 
with a springboard obstruction at some qonvenient point. The per- 
fornier gqes to the top of -the hill, mounts his "skees" or conveyance, 
cornes rapidly dp wn, p^rtly by his own exertions arid partly by grayity, 
strikes the springboard;^ which is. inçHned upwardly, and is carried and 
thrown tipward and onward, coming to the ground at a distance; beyond 
the obstruction or springboard. ,, Would it constitute invention to con- 
struct an elevated downward incline indoors, and leave a space or 
gap just bçypnd the springboard, and provide a landing place beyond, 
down . whieh the "skee jumper" might continue his course to the 
ground? Tliis is ail that défendant has donc. In patents to Idlar, No. 
548,256, October 22, 1895; "pleàsure lake and slide course and convey- 
er therefor," we hâve thèse track structures elevated above the ground 
"by suitable means" and down which the conveyance or vehicle goes 
carried by gravity. The track may be curved, straight, or undulating. 
If undulating, the conveyance takes to the water at the lowest end of 
the structure by a skip motion or "skip action"; that is, it is carried 
upward and forward, so as to ride upon, instead of plunging into, the 
water. Idlar says: 

"Through which undulating chute the hoat or car Is preclpitated by gravity 
into and over the body of water or artilicial lake, B, by a skip action, with- 
out wetting those partlelpatlng in the sport." 

This up curve at the lower end of the runway or downward incline 
is not old. We hâve it in fire escape chutes for people to slide down 
in. O'Brien shows and describes it. U. S. letters patent. No: 139,416, 
of May 27, 1873. I fail to find in this structure of the patent in suit 
any patentable novelty, any new idea or conception, aside from the 
particular use to which it was put ; that is, it was designed for a bi- 
cycle and its rider, or dther similar conveyance, and was the adaptation 
of the old art, with such necessary modifications as would occur to 
the ordinary mechanic, to that particular use. I do not discover any 
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such great utility or benefit to mankind in this structure as to call for 
the violation of tlie.rule, declared by tlie Suprême Court of the United 
States in many cases, that there must be a mental conception, inven- 
tion — not merely an old structure adapted to a new use. If the old 
structure is adapted, witli necessary changes, to meet a new and novel 
exigency, and such adaptation demands more tlian ordinary mechanical 
skill, therè may be and is invention. But such is not this case. What 
was wanted was a bicycle rider brave and daring and skillèd enough 
to jump the open space. The downward incline, with the platform at 
the top, with steps for gaining access thereto, and the ledge extending 
at an obtuse angle from the lowest point of said incline, are not a pat- 
entable combination, and such a structure is not patentable. Nor is 
the platform for arresting the fall of the vehicle and rider. And to 
leave a gap between the one and the other for the performer to jump 
over did not make the alleged inventor a bold and daring inventor. 
Such gaps and ravines hâve existed since the world was formed and 
rent and broken by its internai beat. 
There will be a decree dismissing the bill, with costs. 

On Rehearing. 

The solicitor for the complainant tîles pétition for a rehearing, as- 
serting that claims 1 and 10 were in is.sue, but that no décision was 
rendered as to those claims, and that no décision was rendered on the 
motion to strike out. As the motion to strike out was decided on the 
argument, and denied, the court did not regard it necessary to refer 
to the matter in the opinion. The motion to strike out is denied. 

As to claims 1 and 10 it was stated on the argument, and assented to, 
that claims 1 and 10 were not in issue on the final hearing, and I 
think it so appeared in the brief. However, as this court thoroughly 
examined ail the claims, and was and is satisfied that claims 1 and 10 
are invalid, disclosing no patentable invention in view of the prior 
art, the court now holds them invahd, and also holds that, conceding 
their validity, infringement is not shown. 

There will be an order and a decree accordingly. 



UNITED STATES v. UNION STOCK YARDS CO. OF OINIAHA. 

(District Court, D. Nebraska. Fçbruary 21, 1908.) 

Commerce— Interstate Commerce— Stock Yard- Saeety Appliance Act— 
"COMMON Carrier." 

Tbe défendant, the Union Stock Yards Company of Omaha, in connec- 
tion with the business of furnishing facilities for stoclv yards, opérâtes 
35 miles of rallroad, over which are hatiled ail the cars offered for shlp- 
ment by any industry located on the line of said rallroad, and ail cara 
consigned to auy such industry, and also cars from one rallroad to an- 
other In course of shipment from one state to another, for whleh an 
arbitrary swltchûig charge Is made. Held. that défendant, in operating 
such râilroad, Is a conimon carrier, engaged, in Interstate commerce with- 
In the safety appliance acts. Act March 2, 1898, c. 196, 27 Stat. 531 
(U. S. Comp. St. 1001, p. 3174), amended April 1, 1800, c. 87, 29 Stat. 85, 
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S and Marcli 2, 1903, c. &76, 32 Stat. 943 (U. S. Comp. St. Supp. 10O7, p. 
885). 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1318, 1319 ; vol. 8, p. 7(507.] 

(Syllabus by the Court.) 

Charles A. Goss, U. S. Atty., A. W. Lane, Asst. U. S. Atty., and 
Luther M. Walter, Spécial Asst. U. S. Atty. 
Frank B. Ranson, for défendant. 

T. C. MUNGER, District Judge. This is an action wherein the 
United States seeks to recover from the défendant penalties for two 
alleged violations of the acts of Congress, known as the safety ap- 
pliance acts. The first count of the pétition charges that the de- 
fendant at a certain date used on its line of railroad its own loco- 
motive engine in moving a car containing Interstate traffic, consigned 
frdm a point in lowa, to South Omaha, Neb., and that the engine 
was out of repair and inoperative on account of the uncoupling 
levers being missing from the ends of the locomotive. The second 
count charges that the défendant hauled on its line a certain railroad 
car used in moving Interstate traffic, consigned from a point in 
lovi^a to South Omaha, Neb., while the coupling apparatus was in- 
operative and out of repair. 

The question presented by the answer and arising under the évi- 
dence is whether or not the défendant is a common carrier, or was 
engaged in interstate commerce by railroad. The case has been sub- 
mitted under an agreed statement of facts. It appears therefrom 
that the défendant is a corporation organized under the laws of the 
state of Nebraska, and among its chartered powers are the right 
"to construct, maintain, and operate a railroad with tracks of other 
railroad companies, which shall be operated for the purposes of its 
business as set forth, as well as also of carrying passengers and 
freight for the gênerai public." The défendant was organized for the 
further purpose of conducting stock yards and certain business in 
connection therewith. The défendant owns a large tract of land at 
South Omaha, Neb., on which it has constructed buildings and sheds 
and pens of the gênerai nature of stock yards. Adjoining defend- 
ant's grounds and located on the margin thereof are five large slaugh- 
tering and packing houses wherein stock is slaughter-ed and the prod- 
uct packed and prépared for shipment to market. The défendant 
for many years has had railroad tracks leading over its premises from 
a transfer track Connecting with the other railroads which enter South 
Omaha, and which lead to the buildings and sheds and pens on its 
premiseS, and to the slaughteting' and packing plants mentioned, and 
to certain othçr industries located along the defendant's railway tracks 
in South Omaha. The défendant has locomotive engines of its own 
which it opérâtes upon thèse tracks, and has three flat cars and one 
box car. Thé flat cars aire, used for the purpose of picking up and 
hauling refuse and cinders over its tracks, and the box car is used as a 
tool storage car. None of thèse cars are carried beyond the defend- 
ant's premises. The défendant receives on this transfer track cars 
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that are loaded with live stock and other freight, whether shipped 
from points within the state or from points in other states, and at- 
taches its own locomotive to such cars and moves them as follows: 
Cars that are loaded with live stock are hauled by the def endant's 
locomotive to the packing houses or other place of ultimate destina- 
tion in South Omaha along the defendant's tracks. Cars loaded with 
freight consigned to other industries than the packing houses are like- 
wise hauled to such industries or such place of destination. As to 
freight originating at South Omaha at thèse industries or packing 
houses, the défendant attaches its engine to such cars and hauls the 
cars, if they are loaded with packing house products, to the transfer 
track, and there delivers the same to the railroad designated by the 
persons operating the packing plant, and it receives from the indus- 
tries other than packing houses cars that are loaded by them and like- 
wise hauls them to the transfer track, where they are delivered to the 
railroad company designated by the persons operating the industries. 
The défendant company also hauls empty cars in the same manner as 
thèse loaded cars are hauled. Ail of the railroad companies whose 
tracks enter South Omaha, or who reach the transfer track, are com- 
mon carriers, and are engaged in moving Interstate commerce. About 
45 per cent, of the live stock so received annually from thèse other rail- 
way companies by the défendant is shipped from states other than 
the state of Nebraska, and about 87 per cent, of the live stock loaded 
into the cars at the defendant's yards and delivered to the railroad 
companies on the transfer track is destined to points in states other 
than Nebraska. The défendant also receives cars from thèse railroad 
companies on its transfer track to be carried to the stock yards of the 
défendant, where the stock may be emptied into the stock pens, and 
also receives empty cars to be likewise hauled to the stock yards, where 
they may be loaded with live stock, and thereupon hauls such cars 
back to the transfer track to be likewise delivered to the railroad com- 
panies. Live stock is loaded and unloaded at the yards by the défend- 
ant company; other freight is loaded and unloaded by the persons to 
whom the cars are consigned. There are about 35 miles of railroad 
tracks belonging to the défendant, situated on its premises and Con- 
necting with the eight or ten railroads mentioned by means of this 
transfer track. The défendant transfers upon its transfer tracks cars 
for the différent railroad companies from one railway company to an- 
other, whenever requested by the said railroad companies Connecting 
with its track so to do, and the défendant is paid a fixed and definite 
charge for so doing. The road requesting the transfer requests that 
certain cars designated be transferred upon the defendant's transfer 
tracks, stating to what tracks or other road they are to be transferred. 
The défendant handles ail cars ofifered to it by the railroads con- 
nected with its tracks, and transfers cars from one industry to the 
other on request of such industries. Thèse charges are based on a car 
basis. Thèse charges for handling cars for the railroad companies 
are collected on the first of each month. It does not issue slips or way- 
bills to the consigner or consignée for any car received or moved by it. 
When the owner of live stock in the defendant's yards desires to ship 
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the same out of the yards, he' makes a written order, and files it with 
the défendant for a certain nymber of cars, giving the name of the 
consignée and the destination, and requesting the delivery of the cars to 
the railroad designated. This isjcalled à'"shipping order." The de- 
fendant also receives àt the same tiine wliat is càlled a "billing 
order," naming the railroad, the consignor, the consignée, and the 
destination of the shipment, i and thèse are deHvered to the agent of 
the railroad company named in such orders, and upon its receipt the 
.railroad company issues a bill of lading to the shipper, and delivers 
the number of cars requested upon the transfer track. Thereupon 
the défendant company takes the cars into its yards, and loads the live 
stock of the consigner into the cars, and then the cars are set back on 
the transfer track for the railroad company to carry to destination. 
The railway companies pay thé défendant a fixed charge under the 
terms of an' agreement between the stock yards company and the 
différent railroad companies. The manner of receiving freight des- 
tined to points in the defendant's yards is for the railway company to 
deliver ,to the stock yards- company a waybill and to set the cars upon 
the transfer ^track. The waybill shows the point of origin and the 
point of destination. As to manufactured products and dead freight 
coming from the industries located on the defendant's premises and 
tracks and to be carried out of the yards on orders from the railroad 
companies, the défendant does not know the destination of such cars 
and issues no bill of lading or waybill or other mémorandum with 
référence to the shipment of thèse cars, and the same is true as to ail 
dead freight received for any of the industries to be carried to any 
point on defendant's premises. The défendant quotes no rates for the 
carriage of freight, whether live stock or dead freight, but collects ail 
of the freight charges on incoming live stock, when not prepaid, as an 
accommodation to the railroad companies, and it pays this amount over 
weekly to the railroad companies. The défendant collects no freight 
charges on outgoing live stock or dead freight. The charges of the 
défendant to the railroad companies for service rendered the railroad 
companies are paid for by the railroad company requesting the service 
to be performed. Thèse chargés are fixed and definite, under a con- 
tract with the railroad companies. The charges for taking in empty 
cars and taking out loaded cars are always the same, and thèse charges 
are not fixed with référence to the distance outgoing freight is to be 
carried or incoming freight has been carried, but are simply arbitrary 
charges fixed by the contract between the, railroad companies and the 
défendant. Défendant does not join with any of the railroad com- 
panies in fixing the amount of charges for carrying freight out 'of 
the yards, to points outside of the yards, nor as to freight carried from 
outside of the defendant's yards into its yards, nor does the défendant 
join with any railroad company in making any tariff charges for the 
carriage of freight at ail, nor does it receive any portion of the money 
due from freight bills for carrying freight in or out of the defendant's 
yards. Live stock which is consigned. to points in the yards is gen- 
erally consigned to a live stock commission agent, to whom it is de- 
livered by the stock yards company. The live-stock agent sells the 
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sliipment for the owner, and if the freight charges hâve not been pré- 
paie! to the railroad company he pays those freight charges to the 
stock yards company, which collects it for the railroad company and 
pays it over weekly to the railroad company. For the purpose of 
informing the stock yards company what the freight charges due to 
the railroad company for live stock coming' into the yards are, if they 
hâve not been prepaid, a mémorandum is furnished to the stock yards 
company. The défendant pays over to the railroad companies ail 
the freight charges it reçoives, deducting no portion of the same on 
any account, but présents its bills for switching service to the rail- 
road companies monthly and is paid by them. The défendant re- 
ceives no broken freight, but handles only empty and loaded freight 
cars. It handles about 625 cars daily of live stock over its railroad. 
The charges made for handling the cars in the method above described 
are arbitrarily fixed at 50 cents, $1, and $2 per car. It is stipulated 
that the cars alleged in the pétition were received and hauled by 
the défendant company, and that they had been consigned by shippers 
in another state than Nebraska to be delivered to the consignées at 
South Omaha, Neb., at some point in the defendant's yards or at one 
of the packing plants hereinbefore mentioned. Each of thèse cars 
was loaded with coal, and in order to reach the consignée at its desti- 
nation it was necessary for the défendant company to haul the car 
from its transfer track to the consignée, and the contract of shipment 
covered the delivery at the ultimate point of destination in the de- 
fendant's yards, or to one of the packing plants. It was aiso stipu- 
lated that the cars were out of repair, as alleged in the pétition. 

The défendant contends that it is not subject to the acts of Con- 
gress relating to safety appliances. approved Slarch 3. 1893, c. lOfi, 27 
Stat. 531 (U. S. Comp. 1!)01, p. 3174), amended April 1, 189(), c. S7, 
29 Stat. 85, and March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. 
Supp. 1907, p. 885), for the reason that it is not a common carrier, 
and is not engaged in Interstate commerce by railroad. It may be 
questioned whether a railroad company must be a common carrier in 
order to bring it within thèse acts, since the amendment approved 
March 2, 1903, makes the provisions and requirements of that amen- 
datory act, as well as of the original act as amemled, applv to ail 
"cars and similar vehicles used on any railroad engaged in interstate 
commerce." 

A railroad has been defined as a road or way on which iron rails 
are laid for wheels to run on for the conveyance of heavy loads and 
vehicles. Dinsmore v. Racine M. R. Co., 12 Wis. G-J9. Such a 
track is a railroad independently of the use made of the track in the 
hauling of cars over it, as was pointed out in h- S. & M. R. Co. v. 
U. S., 93 U. S. 442, 23 L. Ed. 9Go. 

In this case the road is not a mère switch maintained for the private 
purpose of the défendant, nor are cars delivered to the consignées . 
when they are set upon the transfer track, and therefore an essentia! 
part of the transportation of the cars and freight therein contained is 
unfmished. Over the 35 miles of track of the défendant is hauled ail 
the live stock consigned to commission agents and others who supply 
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the iive méat packing houses of South Omaha, one of the greatcst cen- 
ters of that industry in the United States. Ail the products of the 
packing- houses are hauled away over this road as the initial carrier, 
in the routes to the destination of such products. In addition, the 
défendant road opérâtes as a Connecting carrier between ail the 8 or 
10 trunk line railroads entering South Omaha, and transfers cars 
from any road to any other road upon request. For instance, cars 
that may be consigned from shippers in Colorado or Dakota to con- 
signées in Missouri or Illinois are regularly switched over the defend- 
ant's railway from one carrier to another as a part of the Interstate 
transportation of the freight in such cars, the défendant using its own 
angine and servants in hauling such cars. The défendant also receives 
freight for other industries upon its lines. The live stock hauled over 
the defendant's road amounts to about 625 cars per day. 

The défendant has not built nor maintained its railway as a private 
track for its own use, but has devoted it to a public use. Not only is 
this true of the greater portion of the track, but it is especially true of 
the transfer track. That track is used by ail the railway companies 
entering South Omaha as a track upon which to switch cars. This 
transfer track in undoubtedly a railroad, and the défendant hauled 
the cars in question over a portion of this track. If the methods 
adopted by the défendant relieve it from the obligations of a common 
carrier by railroad, no reason is perceived why subsidiary companies 
could not own the switch yards or belt railroads of each city or village, 
and by the device of making ail deliveries upon a transfer track 
monopoHze the carriage of ail freight traffic between the main line 
railroads and the shippers and consignées in such city or village, and 
thus escape the obligation of common carriers. The défendant, 
having chosen to dévote its railroad tracks to a public use, must be 
held to be a common carrier. Norfolk v. Commonwealth, 103 Va. 289, 
49 S. E. 39 ; State ex rel. v. Willmar & S. F. Ry. Co., 88 Minn. 448, 
93 N. W. 112; Mo. Pac. v. Wichita, 55 Kan. 525, 40 PaC 899; 
Peoria R. R. v. Chicago R. R., 109 III. 135, 50 Am. Rep. 605; 
Peoria R. R. v. United States R. S. Co., 136 111. 643, 27 N. E. 59, 
29 Am. St. Rep. 348; Penn. R. R. Co. v. EUett, 132 111. 654, 24 N. 
E. 559. 

In this case the défendant must be held to be a common carrier 
for another reason. The Constitution of Nebraska, art. 11, § 4, dé- 
clares that "railways heretofore constructed, or that may hereafter be 
constructed in this State, are hereby declared public highways, and 
shall be free to ail persons for the transportation of their persons and 
property thereon, under such régulations as may be prescribed by 
law. * * * The liability of railroad corporations as common car- 
riers shall never be limited." Under this section it is one of the duties 
of the défendant company, as a common carrier, to receive and trans- 
port over its line of road cars of other companies, if the gauge of the 
road is suitable and the cars are not defective or out of repair, or 
of such unusual and peculiar construction as to be unreasonably haz- 
ardous or dangerous to work with or handle. C, B. & Q. R. R. Co. 
V. Curtis, 61 Neb. 442, 71 N. W. 42, 66 Am. St. Rep. 456. 
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The second contention of the défendant is that it was not, at the 
time charged in the pétition, engaged in interstate commerce. Since 
the submission of this case, this question has been settled by the 
Circuit Court of Appeals in this circuit, in the case of United States 
V. Colorado & Northwestern R. R. Co. (decided November 25, 1907) 
157 Fed. 321, 342. See, also, United States v. Nor. Pac. Terminal 
Co. (D. C.) 144 Fed. 861. 

For thèse reasons judgment will be entered in favor of the govern- 
ment and against the défendant upon each count. 



CENTRAL OF GEORGIA RY. CO. et al. v. RAILROAD COMMISSION OF 

ALABAMA et al. 

(Circuit Court, M. D. Alabama. March 21, 1908.) 

1. Courts — Jubisdiction op Fédérai. Courts — "Suit Against State." 

A suit In equity against indlviduals to en.ioin them as officers of a 
State from enforcing an unconstitutional eiiaetment to the irréparable 
Injury of tlie property rights of the complainant is not one against the 
State within the meaning of the eleventh constitutional amendment ; and 
it is immaterial whether such officers are specially charged with the 
en forcement of the statute, or whether such duty devolves on them under 
the gênerai laws. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, §§ 844, 
844V2. 

Fédéral jurisdiction of suits against states, see note to Tindall v. 
Wesley, 13 C. C. A. 165. 

For other définitions, see Words and Phrases, vol. 7, p. 6778; vol. 8, 
p. 7809.] 

2. CONSTITUTIONAL LA Vf — VALIDITY OV STATUTES— CONTROLLING FACTORS. 

In whatever language a statute niay be framed, its purpose and Its 
constitutional validity must dépend upon its natural and reasonable 
effect upon the right involved. 

3. Same— Due Pbocess of Law— Bqual Protection op Laws— Courts to be 

Open — Alabama Statutes Regulatikg Rates — Constitutionalitt. 

The group of statutes enacted by the Législature of Alabama at th& 
spécial session called in 1907 (Laws 1907, p. 711) relating to railroad 
rates, which flx maximum freight and passenger rates on intrastate 
business and provide that for each overcharge or refusai to accept such 
rates a railroad company shall be subject to an ac-tion for penalties, 
and its officer, agent, or employé acting for It to a crlminal prosecution 
in any eounty of the state through which its line runs, both proceedlngs 
to be instituted by the shipper or passenger afCected, and which, if en- 
forced, eflfectually deprlve any railroad company affeeted of the right 
to test their validity in the courts without subjecting Itself to such a 
number of suits and prosecutions and such heavy penalties each day 
it fails to eomply with their requirements as to stop its business and 
bankrupt it, are unconstitutional and void, as depriviug such companies 
of their property without due process of law, and of the equal protection 
of the laws, and also as in violation of the provision of the state Con- 
stitution that "ail courts shall be open and every person for any in- 
jury doue him * * * shall hâve a remedy by due process of law." 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Constitutional 
Law, §§ 701, 847.] 

4. Same — Equity — Right to Invoke JuRisnicTioN — Eppect of State Statute. 

Under the Constitution and laws of the United States, as well as the 
Constitution of Alabama, a property owner who is not given an adéquate 
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remedy at law canriot be shut off by a législative enactment trom the 
i^ght tp a seasonable resort to a chancery court for tbe exercise of Its 
iisual préventive remédies^ wben necessary to protect a property rlght 
frôm destruction. 

6. Same— Validitt of State Statutb— Mode or Enforcément. 

A State statute, the effeet bf which Is to deprlve owners of their prop- 
erty without due process of law, or to deny tliem the equal protection of 
the laws, Is no less a violation of the fourteenth constitutional amendaient 
because It expressly provides that no action for Its enforcement shall 
be talîén by the law officers of the state, but glves to private Indlviduals 
the rlght to institute tioth civil and criinlnal proceedings for Its viola- 
tion, and to Invoke the process and powers of the courts to that end 
under other and valld statutes; such proceedings being In fact as much 
aets of the state as though dlrectly instituted by it. 

e. Courts— United States Courts— Suits Against States. 

Where a state statute deprives the owners of theIr property without 
due process of law, or dénies them the equal protection of the laws, the 
fédéral courts bave povrer to enjoln the officers of the state courts frora 
Issuipg or serving process In any such proceeding, and the eleventh 
constitutional amendment cannot be Invoked to defeat their iurisdiction. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 13, Courts, §§ 844, 
844J^.] 

T. Statutes— SuiTS to Enjoin Enfobcement of Statute— Effect of Repbai, 
OF Statute. 

In a fédéral court suits Vi'ere instituted by rallroad companies against 
the Rallroad Commission of Alabama and the Attorney General to en- 
join the enforcement of a statute fixing railroad rates and to test Its 
constitutionality, and as provided for by the statute Itself Injûnctlons 
were granted suspendlng Its opération on the giving of bonds by the 
complalnants to repay to shippers any sums collected above the stat- 
utory rates In case they should be sustained. Pending each suit, and 
after claims had been flled by shippers for recovery on the bonds of ex- 
cess charges, the statute was repealed and substitutes enacted, which 
were STibjeet to the same constitutional objections, but which expressly 
deprlved the Commission and the Attorney General of any power to 
take action for their enforcement, leaving It to private parties to bring 
actions and prosecutions for their violation. Beld, that such repeal 
dld not abate the suits, and that suppiemental bllls might be flled therein 
to enjoin the enforcement of the new acts. 

8. Cbiminal Law— Prohibition op Excessive Fines— Validitt of Statutes. 

The provision of thé Constitution of Alabama that "excessive fines 
shall not be Imposed," whilé addressed more dirêctly to the courts, also 
Imposes limitations on the exercise of législative power, and the railroad 
rate acts of 1907 (Laws 1907, p. 711), which subject any rallroad company 
failing tô conform to silçh rates, even pending a suit to détermine their 
valldity, to fines and penaltles amounting to several hundred dollars for 
each separate transaction, are vold as In violation of such provision. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 15, CrIminal Law, 
§ 3305.] 

9. Constitutional LiAW— Exercise OF Police Power. 

The provision of one of the Alabama railroad rate acts of 1907 (Acts 
Sp. Sèss. 1907, p. 60) that it shall be unlawful for any railroad company 
which fails to kéèp tickets for sale at Its stations at the rates prescrib- 
ed therein to maintain any f ence or gâtes to prevent intending pas- 
sengers from reaching the trains, under penalty of fines from $200 to 
$2,000, Is void, as not a légitima te exercise of the police powér ; the 
purpose of fences and gâtes, when malntalned in populous localities, 
being to guard the public from danger, as well as for the beneflt of the 
companies, and the provision having no reasonable relation to the pun- 
Ishment for fallure to sell tickets. 
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10. Same— Attempt to Nulltpy JunoMENT OF Courts. 

The fact that a railroad rate statute gives persons who are refnsed 
tickets at the rates fixed. therein the right to sue the railroad coinpany 
to reeover a penalty In the name of the state does not make the state 
In fact a party to the suit, and a provision that it shaii be no défense 
to such suit that a court of equity bas temporarily enjoined the en- 
forcement of the rates is void for want of eonstitutional power in the 
lieglslature to nullify orders of the courts, fédéral or state. 

11. JUDGMENT— PeBSONS CoNCLUDED— ACTIONS AGAINST PUELIO OFFICEBS. 

The judgment or deeree of a court In a suit against public ofKcers to 
détermine the reasonableness of railroad rates as fixed by the state is 
binding on ail persons ; the public in such suit being parties by repré- 
sentation. 

12. Caebiees— State ReauLATiON of Rates— Powees of Railboad Commission 

OF Alabama. 

Under section 243, Const. Ala. 1901, whieh confers power and authorlty 
on the Législature to regulate freight and passenger tariffs, the Légis- 
lature cannot delegate such power, and the Railroad Commission of the 
etate, authorized by statute to détermine and déclare what are rea- 
sonable rates, and to fix schedules of rates which shall be the lawful 
rates, acts under such authorlty as an administrative, and not a légis- 
lative, body, and a court may en.ioin pendente lite the promulgation by 
It of any particular schedule whenevèr essential to the ends of justice. 

13. Oonstitutional Ihaw— Délégation or Power to Fix Rates— Constitu- 
tionalitt. 

The provision of the Alabama rate statute of Àugust 7, 1907 (Laws 
1907, p. 711), that any rates proscribed by statute may be changed by 
the state Railroad Commission "from time to time as conditions may in 
Its judgment render it expédient so to do," is void as an attempt to 
delegate to the Commission législative power over rates, which by sec- 
tion 243 of the state Constitution is vested solely in the Législature. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Constitutlonal 
Law, I 100.] 

14. Caebiees— Preliminart In-tunction to Restbain Enfobcement of Rates 
— DiscEETioisr of Couet. 

Where from the évidence It appears probable that railroad rates pre- 
scribed by a state on intrastate business wUl not afCord to the carriers 
a just or reasonable return on the property devoted to the service, but 
that such rates wlll be confiseatory, a fédéral court bas discretionary 
power to grant a preliminary Injunction restrainlng the enforcement of 
such rates pending a final hearing. 

16. Same— CoNFiscATOET Rates— Reasonable Retuen on Investment. 

Railroad companles doing business In Alabama held entitled to earn a 
net profit of 8 per cent, on the value of the property employed by them 
In Intrastate business, so long as the business is done without unjust 
discrimination and at just and reasonable rates, and to a preliminary in- 
junction to restraln the enforcement of rates established by state au- 
thorlty which, as appeared from the showing made, would prevent them 
from eaming such net profit, upon giving bonds to relmburse shippers 
and passengers for any excess rate exacted In case the rates suspended 
should be flnally held reasonable and just. 

16. STATËS— SOVEBEIQNTY— EÎFFECT OF ENFOECEMENT OP RIGHTS UNDEB FeDEE- 

Ai Constitution. 

The action of a fédéral court, in the exercise of the powers conferred 
and the performance of the duties Imposed upon it by the Constitution 
of the United States, established as the suprême law of the land by the 
voluntary act of the people of ail the states, in enjoining officers of a 
state from enforciiig a state law which violâtes rights secured by 
such Constitution, in volves no question of state rights or of the right to 
local self-govemment. 
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In Equity. 

Thèse are supplemental bills by the several complainants to arrest the 
exécution of certain statutes passed at the called session ot the Législature 
o( Aiabama in November, 1907, particular mention of which is made hereafter. 
It will conduce to a better vmderstanding of tlie cases to recite briefiy the 
history of the original bills and the events happening after they were at 
issue which are made the basis of the supplemental bills. 

On the 25th of March, 1907, the Atlantic Ooast Line Railroad Company, 
the Kansas City, Memphis & Birmingham Saiîroad Company, the Southern 
Railway Company, the Central of Georgia Railway Company, the Nashville, 
■Chattanooga & St. Louis Railway Company, and the Louisville & Nashville 
Railroad Company, ail foreign corporations and the Western Railway of 
Aiabama, the Aiabama Great Southern Railroad Company, the Mobile & 
Ohio Railroad Company, the Seaboard Air Line Railway Company, and the 
South & North Aiabama Railroad Company, domestic corporations, ail operat- 
ing railroads In this state, flled their bills for injunction in the Circuit Court 
of the United States for the Middle District of Aiabama against the Railroad 
Commission and the Attorney General of Aiabama. Thèse bills alleged that 
the four acts of the Législature of Aiabama hereafter mentioned are uncon- 
stitutional, in that they deny to the complainants the equal protection of 
the law and deprive them of property wlthout due process of law, in viola- 
tion of the fourteenth amendment to the Constitution of the United States 
and like provisions in the Constitution of the state. These statutes, ipso 
facto, forfeited the right of any foreign corporation to do intrastate business 
if it filed a bill in the fédéral court to test the reasonableness of rates ; 
fixed the maximum intrastate passenger rates at 2% cents a mile; made 
the rates In force on the Ist of January, 1907, the maximum intrastate 
freight rates, except as curtalled by the statute, which classified and flxed 
the maximum rates for intrastate transportation on 110 commodities or 
articles of freight. The statutes, at the time the original bills were flled, 
chargea the Railroad Commission and the Attorney General with the duty 
of enforclng the rates, and provided that any railroad company might test 
the reasonableness of any rate or rates, by making the Commission and the: 
Attorney General défendants in a suit in equity, in which event, if the court 
saw proper, it might, upon exacting bonds for the indemnity of passengers 
and shippers, suspend the rate laws pending final hearing. 

Upon the fillng of the bills flve days' notice was given to the Attorney 
General and the Railroad Commission that a motion would be made for a 
restralning order on March 30, 1907. A restraining order was made that day, 
and the hearing for a prelimiuary injunction went ovér at the request of 
the respondents Until the 19th day of May, 1907. On that day the matter 
came on again for hearing upon the allégations of the sworn bills. Respond- 
ents ofCered no opposing évidence of any kind, and made no objection to the 
granting of a prelimiuary injunction, statlng in open court they did not intend 
to appeal therefroni, Thereuiwn the court, exacting bonds to refund suiy ex- 
•cess to passengers and shippers, if complainants were cast in the suits, is- 
sued a prelimiuary injunction against the enforeement of the rate statutes 
and the statute forfeiting the foreign railroad company's license to do 
intrastate business because of the filing of the bills to test the rates, and 
also made an order, as the state statute authorlzed, suspending the rate 
statutes. The court, in the progress of the litigation, declared unconstitu- 
tional the act which ipso facto forfeited the right of any foreign railroad 
corporation to do intrastate business, if It resorted to the fédéral court to 
test the reasonableness of the rates. Seaboard Air Line Railway Co., et al. 
V. Railroad Commission of Aiabama et al. (C. O.) 155 Fed. 792. Among the 
statutes mentioned in the original fcills, but as to which no relief was asked 
•or granted, was one which forfeited the right of a foreign railroad corpora- 
tion to do Intrastate business if it removed any cause from a state court to 
the fédéral court. The Southern Railway Company, in August, 1907, removed 
a case from the state court at Talladega to the fédéral court, and thereupon 
the state authorities proclaimed that it had forfeited its right to do in- 
trastate business, and avowed a purpose to arrest its operatives and indict 
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that Company for every act of intrastatc transportatioii wliieli it did thore- 
after, uiitil its right was restored in the mauner prescribed by tlie statute. 

The State officiais, althougli tliey had acquiesced in the preltminarj' In- 
Junctious on the original bills, then began to threaten to arrest the olHcials 
and servants of ail other railroad companies for nonobservance of the rate 
statutes, notwithstanding they had been suspended, and the court had de- 
clared unconstitutional the act which forfeited the right of a foreign carrier 
to do intrastate business if It resorted to a fédéral court to test the rea- 
sonableness of the rates. At the instance of tlie Louisville & Nashville 
Railroad Companj' the court on September 4, 1907, enjoined the several 
solicitors and sheriffs of the state in the counties its road traversed frooi' 
taklng any steps whatever to enforce against that company or its servants 
the statutes complained of in its original bill. Louisville & Nashville Rail- 
road Co. et al. V. Railroad Commission of Alabama et al. (C. C.) 157 Fed. 944. 

In conséquence of the attitude of the state authorities towards the Southern 
Raihvay Company, that company agreed to abandon its litigation and to put 
In force a schedule of rates which the Govemor demanded, if the state au- 
thorities revoked the forfeiture of its license to do intrastate business. Short- 
ly thereafter the Mobile & Ohio Railroad Company, the Atlantic Coast Line 
Railroad Company, the Kansas City, JMemphis & Birmingham Railroad Com- 
pany, the Alabama Great Southern Railroad Company, and the Atlanta & 
Birmingham Air Line Railway Company followed the example of the Southern 
Railway Company, and agreed with the state authorities upon a tariff of rates 
and to abandon their contest. The Louisville & Nashville Railroad Company, 
the Central of Georgia Railway Company, the South & North Alabama Rail- 
road Company, the Nashville, Chattanooga & St. Louis Raihvay Company, 
and the Western Railway of Alabama. however, refused to agrée with the 
state authorities. and continued to prosecute their original bills and to insist 
upon the protection of the injunctions issued thereiu. Thereupon a spécial 
session of the Législature was called by the Governor to deal with the ré- 
calcitrant railroad companies. At the called session, many of the laws re- 
garding tariffs for frelght and passenger rates and reasonabloness of rates 
were repealed, and other statutory rates prescribed, as well as iinother mode 
of testing the reasonableness of the rates. The nature and extent of thèse 
changes is hereinafter fully stated. The five railroad companies last named, 
after the passage of the législation complained of, liled their supplemental 
bills, to arrest the exécution of thèse lâws, agàinst the Railroad Connnission, 
the Attomey General, the circuit solicitors, and clerks and sheriffs of the 
several counties in which the railroads were operated, and against certain 
classes of shippers and passengers, who had threatened to invoke the penal- 
ties the laws prescribed if the freight and passenger rates were not put into 
effect. 

In ail essential particulars the statements of fact in each of the bills Is 
the same, except as to the value of the différent properties and the income 
therefrom and the légal validity of the provision authoriziug the commission 
to change statutory rates. The bills set ont the respective gross earnings and 
net earnings of the several companies, how much was derived from Interstate 
commerce and from intrastate business, and the eost of conductlng the same. 
They also set forth in détail the facts and figures upon which they claimed 
that the reduced rates were conflscatory and denled to the complainants adé- 
quate compensation upon the value of the property devoted to intrastate 
commerce. As the supplemental bills are substantially alike as to the ques- 
tions arising on tlie preliminary hearing, only one of the cases, that of the 
Central of Georgia Railway Company, is reported. That bill, after stating 
prior events in the litigation and the orders made in the begiiining thereof, 
allèges: 

"VII. Not a complaint was made, from any responsible source, at least, that 
the court bas exceeded its jurlsdiction or interfered with the rights of the 
state of Alaljama and the rightful authority of any of its oflicials for a period 
of at least four months, when an agitation was started by liis excelleney, 
Braxton B. COmer, Governor of the state of Alabama, and other officiais of 
the state of Alabama, to break down the .lurisdiction of this honorable court 
in this case and in the equity cases which were then being prosecuted in this 
IGl F.—r,9 
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honorable court by the îl other railway companies hereinbefore meiitloned, and 
to thwart the injunetlon of this court issned lu sald cases which are herein- 
before descrlbed. Gov. Glenn, of North Carollna, had a short tlme previously, 
as Is now a matter of public history, through the employment of the criminal 
processes of the state of Xorth Carolina, and by an'osting, Intimida ting, and 
coercing the officers, agents, and employés of the Southern Railway Company, 
forced that railway company to seek the dissolution of an injunction whieh it 
had obtained from the Circuit Court of the United States for the Western 
District of North Carolina, on a bill flled by It to restrain the Railroad Com- 
mission of the state of North Carolina from enforcing certain passenger rates 
made effective on its railroad in the state of North Carolina by the statutes 
of that state. 

"Durlng the early part of August, 1907, the Southern Railway Company 
remoyed a damage suit from a state court of Alabama to a fédéral court in 
Alabama, contrary to the act of the Ijegislature of Alabama approved March 
4, 1907, entitled 'An act to further regulate the doiug of business in the state 
of Alabama by foreign or nonresident corporations, or corporations organized 
under or by virtue of the laws of any other state or government than the state 
of Alabama, and to flx a punishment for a violation thereof,' which pro vides 
that, should any corporation, after the Ist day of July, 1907, doing business 
in the state of Alabama, and having a license to do business therein, being 
sued in any of the courts of the state of Alabama, file or caused to be flled in 
said court any pétition for removal to any fédéral court, or cause or procure 
the removal of said case to fédéral court, the Judge of said court shall forth- 
with certify a copy of said pétition or removal proceeding to the Secretary 
of State, who shall thereupon immediately cancel said license, and make and 
enter upon the stub thereof an order of cancellation ; and the act further pro- 
vides that, upon the cancellation of sald license, any contracts, agreements, 
undertakings, or engagements with or by or to corporation shall be null and 
void. The act further provided that, should any officer, agent, or employé of 
such corporation having its license revoked make or attempt to make any 
contraet, agreement, undertaking, or engagement for, with, by, or in its name, 
ishall be guilty of a misdemeanor and upon conviction shall be flned not less 
than $100, nor more than $1,000, and may also be imprisoned in the county 
.iail, or sentenced to hard labor in the county, for not more than 12 months, 
either or both, at the discrétion of the jury trying the case. Whereupon, in 
accordance with the terms of said act, the license of the Southern Railway 
Company was immediately canceled by the Secretary of State. In this situa- 
tion of âffairs his excellency, Braxton B. Comer, Governor of the state 
of Alabama, in émulation of the example of Gov. Glenn of North Carolina, 
coneelved the idea and purpose to break down, frustrate, render inefCectual, 
and destroy the force and effect of the injunction issued by this honorable 
court in the original bill In this cause, and in the original bills in the causes 
filed by. the 11 other railway companies hereinbefore referred to. 

"ïhe Southern Railway Company opérâtes in the state of Alabama, accord- 
ing to the Annual Report of the Railroad Commission of Alabama for the year 
1904 (which is the latest available), 1,157 miles of main Une; the Alabama 
Great Southern Railroad Company opérâtes in Alabama 258 miles of main 
line; and the Mobile & Ohio Railroad Company opérâtes in Alabama 279 
miles of main line. Thèse last two named railroad companies are afliliated 
with and controlled by the Southern Railway. The total mileage operated by 
thèse Unes in Alabama is 1,694 miles of main Une. This System of railways 
competes at many points in Alabama with this complainant, and with the 
other railways which flled bills to enjoin the statutory rates of the state of 
Alabama. Therefore, if the Southern Railway, and its allied and afliliated 
Unes, could be forced to put the rates enacted by the state of Alabama into 
effect on their Unes of railway in Alabama, this would be persuasive upon 
the other Unes of railway operating in Alabama. ïhe Governor of Alabama 
threatened to enforce upon the Southern Railway Company, its officers, agents, 
and employés, the harsh and drastic penalties prescribed by the eighth sec- 
tion of the act hereinbefore descrlbed, which prohibited it from renioving a 
case from a state court to a fédéral court, but proposed, witliout any warrant 
or authority of law whatever, that the Southern Railway Company, and its 
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offlcers. agents, and employés shoivld receîve immunlty from the penalties and 
conditions of the said act, under wliich its llcense to do business, in tlie state 
of Alabama had been canceled, provided the Southern Railway Company 
would dismiss its bill heretofore flied in thls cause to eujoin said rates and 
would put said rates Into effect. Whereupon the Southern Railway Company 
and its allied and affiliated lines entered into negotiations with his excelleney, 
the said Braxton Bragg Corner, governor of the state of Alabama, looking to 
the settlement of the issues between tliem, and this nejrotiatlon culminated 
in a eontraet between the Southern Railway Company, the ■Mobile & Ohio Rail- 
road Company, and the Alabama Great Southern Kaiiroad Company, of the 
one part, and his excelleney, Braxton R. Corner, Governor of Alabama, of the 
other part, a true copy of which is as follows: 

" 'Mémorandum of Agreement by and between the Honorable B. B. Comer, 
Governor of, and acting for, the state of Alabama, and W. W. Finley, prési- 
dent of the Southern Railway and the Alabama Great Southern Railroad, and 
E. Ij. RuEsell. vice président and acting for the Mobile & Ohio Railroad: 

" 'First. It is hereby understood and agreed by and between ail the parties 
to thls agreement that the Southern Railway, Alabama Great Southern Rail- 
road, and Mobile & Ohio Railroad shall hâve the rlght and authority, on and 
from the Ist day of December, 1907, to establish and malntain a straight local 
or intrastate passenger rate of two and three-quarters (2%) cents per mile on 
each of the railroads of the railroad companies herèin named. 

" 'Second. In the case of persons riding on the trains of said railroads, or 
either of them, who hâve not provided themselves with regular tickets, the 
said railroad companies shall hâve the right and authority to charge and 
collect from such persons at the rate of three cents per mile over their re- 
spective lines. 

" 'Third. It îs further understood and agreed that if any oue of said com- 
panies shall hereafter voluntarily, or as the final resuit of litigation. put into 
effect in Virginia, North Carollna, South Caroliua, or Georgia a flrst-class 
intrastate straight local passenger fare of less than two and three-quarters 
(2%) cents per mile, the said company putting in such less rates shall put 
in the same rates as the straight local or intrastate passenger tares on Its line 
in the state of Alabama, an intrastate straight local rate for the transporta- 
tion of persons less than two and a half C2'/,) cents per mile. 

" 'Fourth. It is further understood and agrwd by the parties hereto that the 
putting in, in any of the states herein named, of a rate less than two and 
three-quarters (274) cents per mile, brought about by the institution of suit 
or suits or pending litigation. in any one of the said states, or order of any 
Railroad Commission, is not to be understood and eonsidered as the putting 
in of such rates voluntarily, or as the final resuit of litigation, unless such 
rate or rates so put in are aftenvards agreed to be maintained permanently 
for any cause. It is further understood and agreed that the putting in of 
spécial rates, such as excursion rates, second-elass rates, or of mileage books, 
at less than two and three-quarters (2%) cents per mile in any of the states 
named, shall not, under any circumstances, be understood or eonsidered as the 
putting of a rate in any of said states which shall requlre the two and three- 
quarters cents (2%) per mile intrastate straight local rate in Alabama to be 
reduced. 

" 'Fifth. It is further understood and agreed that the Southern Railway 
Company, Alabama Great Southern Railroad, and Mobile & Ohio Railroad, in 
considération of the rates autborized to be charged and coUected as hereiu- 
before described, shall issue and put on sale books of the denominatio]i of .'jOO 
miles at the rate of two and one-half (2%) cents per mile, to be used by the 
immédiate familles of the purchaser of such books, or the members thereof. 
living in the state of Alabama, tbe names of the members of sucli familles 
to be inserted in such books, and books in the dénominations of 1,000 and 
2,000 miles, resi>ectlvely, at the rate of two and one-quarter (2i4) cents per 
mile, good only for the use of the purchaser thereof. 

" 'Sixth. It is further understood and agreed between the parties to this 
agreement that, effective Ist day of December, 1907, the railroad company 
parties hereto bave the right and are autborized to charge and collect, and 
will charge from points on their respective lines in the state of Alabama, on 
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tlie commodities described by the Alabania statute approved Marcb 2, 1907, 
known as the "110 Commodity Rate Act," not more than the same mileage 
rates that the raiiroad companles are at présent respectively authorized to 
charge and collect from points to points on its lines iu the state of Georgla. 
" 'Seventh. It is, however, further understood and agreed that if, on trial, 
any one of tlie commodity rates named in the said "110 Commodity Kate Act," 
or the passenger rates named in this agreement, one or ail, should be found 
to be unreasonably Jow, the Raiiroad Commission of Alabania sball give adé- 
quate relief by raising, or permitting to be raised, any sueh rate or rates as 
may be found to be unreasonably low to what wJU be found to be reasonable 
after such trial. If, after such trial, said Raiiroad Commission should fail or 
refuse for 30 days to give the relief to which the raiiroad companies parties 
hereto, or either of them, then consider it or they are entitled to receive, 
neither of said companies shall be deemed to bave in any way waived or sur- 
rendered any of Its légal rights to relief in any court of compétent jurisdlc- 
tion ; and its rights to such relief shall not be impaired, or in any way preju- 
dieed, by this agreement, or by the fact that said rates had been put into efîect 
and had been given a trial under this agreement. It is further understood 
and agreed that, If the said companies shall keep the said commodity and 
passenger rates in effeet for six months from the Ist day of January, 1908, 
the trial thus given shall constitute a reasonable trial as to either or both. 
It is further understood and agreed that nothing iu this agreement shall In 
any way afCect or préjudice the rights of either of said raiiroad companies, 
parties hereto, in resi)ect to obtaining any relief as to any other freight rates 
than the said commodity rates, now or hereafter of force, either before the 
Raiiroad Commission of Alabama, or in any court of compétent jurisdiction. 

" 'Eightb. It is agreed and understood that no right or Interest of the raii- 
road companies herein named shall be affected adversely in respect to the 
rates and matters covered by this agreement by any législation to be enacted 
at any extra session of the Ijegislature of Alabama held prior to the next 
regular session of the Législature, and that the Governor and Raiiroad Com- 
mission will do ail things necessary on the part of the state to protect the 
companies herein named In respect to the rates and matters covered by this 
agreement. 

"'Ninth. It Is further understood and agreed that In the making of this 
settlement and the dismissal of the pending litigation, aeeording to the terms 
of the verbal agreement between the parties hereto made contemporaneously 
wlth this Instrument, there is to be no liability upon any of the companies 
herein named growing or arising out of the bonds said companies were re- 
quired to give on seeuring the injunction heretofore Issued In the pending 
litigation. It is further understood and agreed that the companies herein 
named shall under no eircumstances incur any liability on their bonds here- 
tofore given. or incur liability for damages on account of their failure to put 
into effeet the disputed rates eovering the time from the issuance of said in- 
junction up to the ]st day of October, 1907. when said companies. by an agree- 
ment wlth the state of Alabama heretofore, put into effeet the disputed rates, 
rates învolved in the pending litigation, and. further, that the défendants in 
the rate bills filed by said raiiroad companies in the fédéral court at llont- 
gomery will consent to, and aid to hâve entered, such decrees as may be neces- 
sary in the premises. 

" 'In witness whereof. the parties to this agreement hâve caiised the same 
to be executed In triplicate by the représentatives heretofore named of the 
state of Alabama and the raiiroad companies. 

" 'State of Alabama, 

" 'By R. B. Comer, Governor. 

" 'Southern Railway Ctimpany, 

" 'By W. W. Finley, Président. 

" 'Alabama Great Southern Raiiroad, 
" 'By W. W. Finley. Président. 

" 'Mobile & Ohio Raiiroad, 

" 'By E. L. Russell, Vice Président.' 
"The Seaboard Air Line Railway and the Atlanta & Birmingham Air Line 
Kailway entered into precisely a similar agreement in writiug wlth his ex- 
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cellency, B. B. Corner, Govemor of Alabama, on November 19, 1907, with the 
exception that the rates therein provided were to go into effect on January 
1, 1008, and that It was provided that said two railroads should be put and 
maintalned in at least as favorable a class as the Southern Raihvay with 
respects to rates, and that the Railroad Commission should so provide by ap- 
IK'opriate orders and régulations. 

"VIII. Neither the Railroad Commission nor any of its members were signa- 
tories to the above-stated agreements with the Southern Railway Company 
and with the Seaboard Air Line Railway; but nevertheless they were actual 
parties thereto, and consented to the agreement thoreby made wàth the Gov- 
ernor of the state of Alabama. The Attorney General of the state of Alabama, 
the Honorable A. M. Garber, publicly stated in an interview published in the 
Montgomery Advertiser of October 2d as follows: 'This agreement, of course, 
is based upon good faith. It means that the Governor, the Railroad Commis- 
sion, and the Attorney General will do ail in their power to carry it into effect' 

"A part and one of the controlling considérations of the agreement on the 
part of the Southern Railway Company was that the Governor of the state 
of Alabama and the other officiais of the state would not enforce against it 
the provisions of the statute whicli is lierei]ibefore referred to under which 
its license to do business in the state of Alabama was canceled for removlng 
a Personal injury suit to the fédéral court. While the Governor of the state 
and ail other officiais of the state of Alabama are generally charged with the 
enforcement of her statutes, in this instance the Governor and other officiais 
of the state of Alabama hâve consented and agreed that they would not en- 
force against the Southern Raih\a.y Company the pénal provisions of said stat- 
ute, and that provision of said statute under which the license of the Southern 
Railway Company to do business in the state of Alabama was revoked should 
be ignored and considered of no effect. This statute is stil! of force, and lias 
never been enforced either by the Governor or any authority of the state of 
Alabama in any respect. Under the said statutory rate acts as originally 
passed, the Railroad Commission of Alabama had no power to increase the 
rates made by said statutes, but an act was passed at the summer session of 
the Législature of Alabama, approved July 19, 1907, entitled 'An act to pre- 
scribe the powers of the Railroad Commission of Alabama, and to authorize 
it to change any classification of railroads or of any articles of freight or any 
rates or charges for the transportation of freight or passengers which hâve 
been or which may hereafter be prescribed by statute, or any prevailing rates 
or charges for such transportation which hâve been or which may hereafter 
be by statute made the maximum rates.' 

"The spécial session of the Législature of Alabama adjourned on SaturUay, 
November 23, 1907. On Monday, November 25, 1907, tiie Railroad Commis- 
sion of Alabama, exercising the power conferred upon it by tlie above-men- 
tioned act, and in part exécution of the agreements made by his excellency, 
B. B. Comer, Governor of the State of Alabama, on its behalf, with the South- 
ern R.ailway Company and its allied Unes, and with the Seaboard Air Line 
Railway Company and the Atlaiita & Birmingham Air Line Raihvay, passed 
an order, effective December 1, 1907, putting into effect on the lines of railway 
of the said Southern Railway Companies, between points in the state of Ala- 
bama, a passenger rate of two and three-quarters (2%) cents per mile, a rate 
of two and one-half (2%) cents per" mile for familles purchasing tickets in 
dénominations of 500 miles, and a rate of two and one-quartor (2%) cents per 
mile for mileage books of 2,000 miles ; tlie order of the Railroad Commission 
being as follows: 

"'The Législature of Alabama having passed an act entitled "An act to 
prescribe and regulate passenger rates on ail railroads, other thau street 
railroads, carrying passengers between points in the state of Alabama," 
approved Febniary 14, 1907, wherein the passenger rate was iixed at 
2% cents per mile for adults, and the Commission having been enjoined by 
the principal railroads operating in Alabama against the enforcement of said 
statutes, and afterwards said injunctlon having been withdrawn by the South- 
ern Railway, Alabama Great Southern Railroad, Mobile & Ohio Railroad, 
North Alabama Railway, Mobile & Birmingham Railroad, Seaboard Air Line 
Railway, Atlantic Coast Railroad, Atlanta & Birmingham Air Line, and St. 
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Louis & San Francisco, tliey putting In opération a 2% cents a mile fare, 
pending the resuit of the lltigation in the fédéra! court, and afterwards tlie 
Southern Railway, Alabama Cireat Southern, Mobile & Ohio Railroad, Northern 
Alabama, Mobile & Birmingham, Seaboard, and Atlanta & Birmingham Air 
Llne, representing that sald pnssenger fare was too low, and proposlng to the 
State authorities to put in opération a two and three-quarter (2%) cents local 
passenger fare for adults, a 500-niile family ticket at 2% cents, a 2,000 mile- 
age ticket at 2% cents, and dismissing ail lltigation instituted'against the 
Commission and state offlcers charged wlth the duty of enforcement of said 
statute, therefore, In the spirlt of concession tlie Commission approved said 
compromise rate ; and, it is hereby ordered the above-mentioned lines sliall not 
charge a greater rate for the transportation of adult persous than 2% cents 
per mile, nor a greater for the transportation of children of 5 years of âge 
and under 12 than one-half of the adult rate, and that the aforesaid carriers 
shall issue a booli or ticket containing 500 miles or good for the transportation 
over 500 miles of road, to be luiown as "a family ticket book," for the trans- 
portation of sueh persons named thereon, and" that the charge for such family 
ticket shall not be greater than 2yo cents per mile; that the aforesaid car- 
riers shall issue a book containing tickets to the amount of 2,000 miles to be 
known as a "mileage book or ticket," good for the transportation only of tho 
persons name(J thereon, and tho charge for such book shall not be greater 
than 21.4 cents per mile. It is also ordered that the aforesaid carriers shall 
not bo required to accept a single fare for less than 5 cents, and in case of an 
odd mile shall pay 3 cents for the last mile or fraction of a mile, and that said 
carriers shall keep and sell at their regular stations tickets not in excess of 
rates prescribed in this order. ïliis order to becorae effective December 1, 
11)07. Charles TIenderson, 

" 'Président Railroad Commission of Alabama.' 

"The Railroad Commission of Alabama will duly carry ont the balance of 
the agreement made on its behalf by the Governor of the state of Alabama 
wlth the Southern Railway Company and its allied unes, and wlth the Sea- 
board Air Lihe Railway and the Atlanta & Birmingham Air Llne Railway. 
The act of the Législature hereivihefore referred to as the 'Passenger Rate 
Act,' bas by virtue of tlie order of the Railroad Commission last above reclted 
been modified and amended, and the rates as applied to the railroad companîes 
referred to in the order bave been written into said 'Passenger Rate Act.' 

"IX. The Southern Railway Company had, préviens to its agreement with 
the Governor hereinbefore referred to, put into eiïect the f reight and passenger 
rates prescribed by statute some time in the early part of August, 1907. At 
this time it was the purpose and intention of bis excellency, the said Braxton 
B. Corner. Governor of the state of Alabama, to cause the orders of this honor- 
able court in the above-deseribed injunction snits to be frustrated and render- 
ed ineffectuai by requiring and instructiug the solicitors and other prosecuting 
oflieials of the several counties through which ran the raiiroads of this com- 
plainant and other railroad companies in Alabama, and their offlcers, agents, 
and servants, to be arrested, indicted, prosocuted, and Imprisoned, should tliey 
or either of them. under the protection of the orders made by this honorable 
court, and pursuant to the tenus thereof, charge, demand, or reeeive for the 
transportation of passengers or freight niore than the several rates flxed by 
the statutory rate acts above described, or should thoy or either of theui refuse 
to reeeive any article when offered for transportation at the rate of compensa- 
tion established b.y statute. His excellency, the said Braxton B. Comer, was at 
the time of the filing of the original bill of complalnt in this cause Governor 
of the state of Alabama, and is still such Governor, and as such Governor is 
charged with the duty of seeing that the laws of the state of Alabama are on- 
forced. He knows and is famlliar with the bill of complalnt in this cause, 
with the allégations contained tberoin, with the objeets and purposes thereof, 
and knows of the restraining order heretofore made by this lionorable court in 
this cause, and is familiar with the ternis thereof, and as Governor of the 
state of Alaiiama he employed spécial eounsel to assist the défendant the said 
A. M. Garher, Attorney General of the state of Alabama, in defending said 
cause, and the said Attorney General and the said spécial counscl hâve appear- 
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ed In said cause imder said employineiit, and are represeuting llie defeiuLmts 
therein, and yet his excellency, the said Uraxton B. Corner, Governor as afore- 
said, bas recently on varions occasions and in varying language, since the filing 
of the original bill of complaint i* thls canse, and since said injunctive order 
suspending said rates and restrainiug said parties, openly and pubiicly re])ii- 
diated the right of this honorable court to niake said order, and has deelared 
tbat the said order did not operate to suspend the several rates fixed by said 
several statutes, and has openly and publlely deelared that the making of 
s;ild order by this honorable court is in violation of tlie sovereign rights of 
the State of Alabama, and has deelared, in s.pite of the suspension of said 
rates by said order of thls honorable court in this cause, and in spite of the 
fact that the enforcenient of said rates has been restrained and enjoined as 
aforesaid, that every finie a railroad has, since the order was niade, eharged 
a greater rate tban that prescribed by the statutes, and its otticors. agents, 
and servants havc eharged, demanded, or received said greater charge, it and 
they hâve been guilty of a criniinal offense, and that every tinie any such rail- 
road, or either o£ its offieers, agents, or servants, bereatter makes such a 
charge, it and they are guilty of a criniinal offense, and that they sbould for 
eaeh offense be arrested, indlcted, and convlcted and punished by the courts of 
the State, and that it is the duty of the solicitors and of the other jirosecilting 
ofHcials of the several counties in which any of said railroads, including the 
complalnant Central of Georgia Rallway Company, is orrerated, to Indiet and 
j>rosecute said railroads and their offieers, agents and servants for making 
such charges in excess of said rates, and that it is the duty of the several 
courts of the state of Alabama to convict and punish such railroads, their of- 
fieers, agents, and servants, therefor, without regard to or respect for the 
order of this honorable court made in said cause, restraining and enjoining the 
(•nforcement of the several rates prescribed by the said several statutes here- 
tofore reelted, and he has pubiicly and openly deelared his purpose to advise 
and instruct the several solicitors and other prosecuting offieers of said sev- 
eral counties to ignore said order of this honorable court in said cause, sus- 
pending said rates and enjoining and restraining the enforcenient thereof, 
and cause to be arrested, indlcted, and prosecuted the said several railroads. 
Including the complalnant, and their offieers, agents, and servants, for each 
charge made by them in excess of any of the rates prescribed in said statu- 
tory rate acts. Among other tliings, his excellency, the said Braxton R. 
Oomer, has deelared that every time a ticket is sold for inore tban 2I/2 cents 
per mile the railroads violate the law, and the person selling a ti(-ket commits 
a mlsdemeanor, and it is the duty of every court to so charge the jury, and 
the duty of every soliciter to make eut a case. 

"X. Ail of the railroads of Alabama who flled their bills of complaint In thls 
honorable court to enjoin the enforcenient of said rates, vvitli the exception of 
the complalnant, Louisville & Nashville Railroad Company, the South & Nortli 
Alabama Railroad Company, the Nashville, Chattanooga & St. Louis Rallway 
Company, and the Western Kaihvay of Alabama, bave succumbed to the 
threatenlng attitude of his excellency, the Governor, and of the prosecuting 
offieers of the state of Alabama, and hâve put info effect the rates ]irescribed 
by the said statutory rate acts. Referring to the putting iiito effect of said 
rates by the Southern Rallway m the state of Alabama, the Governor openly 
iind pubiicly stated In substance as follows: 'I think the Southern Rallway 
management was very wise lu aceepting in good faith the reasonabie enacted 
laws of the state and giving tliéui a fair trial, and it is difficult to understand 
how any corporation, whether domestic or foreign, can see it to their business 
interests to place tbemselves crosswise of the expressed will of the iieople, and 
place tbemselves in detiance of the laws of the state, and scek by iu.jiinction 
of the fédéral court to place themselves outside of the sympathy of the laws of 
the state. I wish to tbank the Southern Railway officiais for their accession 
to what I ani sure is the just deniand of the peo]>!e, and an agreeinent to obey 
their laws, and will simply add that a negro crap shooter would be ai-rested in 
a minute for any violation of the law, and I shall charge e^ery olficer of the 
state that any violation of our criminal laws, whether by an individual or 
trust, no matter how small the individual, or how great the trusl:, is a viola- 
tion of the law, and must be so eharged, and aliUe made anieuable. I ani sure 
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that some of our public service corporations do not ftilly understand that 
Alabama Is a sovereign state and must dominate Its intrastate affalrs. I 
am sure tbat there is scarcely a citizen of Alabama so scalawag in his views 
as ,to wish to belp secure the contrary to tbis. I ain sure tbat the people of 
Alabama, practically as a unit, demand tbat tbe state control its own af- 
faira, and whenever any of our laws, civil or criminal, are vlolated, tbe of- 
fender must be punlsbed.' He furtber sald in substance as follows: 'I can 
conceive of no greater mistake than for a public service corporation to attempt 
to ignore, througb an injunctlon of the fédéral courte, a state's rlgbts to regu- 
late their business witbln the state. I tbink It is a great mistake for local 
fédéral courts to attempt to set aside the state's jurlsdlction, of its ovyn affairs.' 

"XI. Subsequently hls excellency, the Governor of Alabama, becomlng con- 
vineed that the complalnant and the Loulsville & Nasbville Railroad Company 
and tbe other four railroad companies hereinbefore mentioned would not yield 
to the threatening attitude of tbe officiais of tbe state of Alabama, openly and 
publlcly declared bimself in a newspaper Interview, wblch he caused to be pub- 
lished in tbe Montgomery Advertiser of August 22, 1007, In whlch, among otber 
things, he sald substantlally as follows: 'I wish to say, hovvever, tbat I hâve 
not yet lost hope tbat thèse public service corporations, whieh bave not yet 
fallen into Une with the purpose of trylng the reduced rates, and bave assumed 
an attitude of opposition to state barmony and state régulation, will yet recon- 
slder and will consent to give the new laws a fair trial. I shall use every 
eft'ort to persuade and Induce them to mitlgate the friction wblch Is belng 
engendered In the state by co-operatlon wblch Is in thelr power to give. It is 
perhaps needless to say tbat under section 120 of tbe Constitution of Alabama, 
by whlch I am bound by my oath of office, and wblch déclares that the Govern- 
or shall take care that the laws be falthfully executed, I sball endeavor at ail 
times to use ail lawf ul and proper means to secure the enforcement of the 
laws of Alabama, and during my term of ofHce 1 shall certalnly adopt ail 
lawful and proper means to secure the domination by the state of its domestic 
affalrs. If the statutes already euacted are insuflicient, or need modification 
or amendment, or if législation is necessary to accompUsh the sald purpose, I 
will not hesitate, as often as may be necessary, or from tlme to time, to call the 
Législature together In extraordlnary session. Furthermore, If tbe statutes 
upon the subjects of frelght and passenger charges on intrastate and domestic 
business are not belng observed by October 1, 1907, by ail the rallroads, under 
the terms and upon the conditions agreed on wlth those roads hereinbefore 
mentioned — that Is, the Southern and allied Unes, and tbe Frisco, Seaboard, 
Birmingham & Atlantic, and Ooast Llne, and if it sball appear that under the 
exlsting laws the state In Its just effort to regulate rates is thwarted by any 
Buperior power. I will at that tlme call the Législature In extra session, to 
deal with tbe whole subject and for the purpose of passlng such laws as may 
secure the full régulation by the state of its public service corporations.' 

"XII. Complalnant, and the other railway companies in Alabama in the 
same situation wlth It, not havlng ylelded by the Ist of October, tbe Governor 
of the state of Alabama, on the 9th of October, 1907, called a spécial session 
of tbe Législature of Alabama to assemble on the 7th day of November, 1907. 
This spécial session of the Législature was called in pursuance of the threat 
hereinbefore stated, mainly for the purpose of passing such législation as 
would defeat the Jurlsdlction of tbls honorable court in tbis pendlng case, and 
In the other slmllar cases now pendlng in tbis honorable court, brought by 
other railroad carriers operating In the state of Alabama, and to arrange a 
scbeme or devlce of législation so that complalnant and the other common 
carriers by railroad in the state of Alabama could brlng a blll In tbe fédéral 
court to test the constltutlonality of the laws of the state of Alabama Imposlng 
frelght and passenger rates, whlch were to be so framed that the carriers 
operating In the state of Alabama could not afford to test the validity of sald 
laws, because of the harsh penalties to be Inflicted on the common carriers 
by railroad operating In that state, their offlft-^rs, agents, and servants. 

"XIII. Upon the assembllng of the sald spécial session of the Législature 
of Alabama, hls excellency, the Governor, transmitted a message to the Légis- 
lature whlch dealt mainly wlth railroad régulation and wlth the scheme here- 
inbefore referred to. Spécial attention is called to the foUowing extracts from 



CENTRAL OF GEORGIA ET. CO. V. RAILROAD COM. OF ALA. 937 

the said message, to wit: 'It is évident that the question at Issue is, not so 
much freight rates or passenger rates, but whether or not the state shall domi- 
nât© and control its own affairs by limitiog the rules and charges of the public 
service corporations, or whether the railroads shall hâve the liberty to deny 
your rlght to regulate wlthln the state and to ignore your laws and régula- 
tions, and every attempt on the part of the state to control them or limit 
their charges. This proposition I consider so dangerous that, follovi'ing the 
advlce of your counsel, the Attorney General, and the counsel eniployed 
by the state to assist the Attorney General in the présentation of the cause, 
I recommend and advise the passage of certain bills which the state's attor- 
ueys hâve dravim for the purpose of strengthening the state's position to aid 
in settling whether or not the people of Alabama hâve the right to dominate 
their intrastate affairs and make laws regulatlng them. I will caution you 
again that thèse bills are prepared by the state's attorncys, upon which the 
state will go to trial, and this législation is advised because it will be helpful 
in securing corapliance with your statutes flxing passenger and freight rates. 
Tou, of course, understand that the raiiroad interest will be opposed to thèse 
acts, and the question will be squarely before you: Whose advice shall we 
talie, the advice of the railroads which are defjàng your laws, or the advice 
of the attorneys eniployed by the state to represent the state In tlie interest 
of the people? Whom ghall we let dominate and control us, the people or the 
railroads? * * * The statutes which I recommend are in no sensé of the 
word punitive or destructive. The public service corporations under your 
laws will be protected and encouraged in every right. Only the dangerous 
use of power, a condition which is now reeogni/.ed by everj' state as danger- 
ous to its citizens, to the property of the state, and to the corporations them- 
selves, Is sought to be limited and eontrolled. Thèse statutes, then. which I 
advise, and which are recommended by the state's attorneys, are so framed 
as to be more effective in securing obédience to your statutes regulatlng rates 
and regulatlng the powers of pulilic service corporations. I suggest the pas- 
sage of thèse bills as drawn. The changes are amendatory in nature to your 
former bills and are suggested by further study of the course of events in the 
litigation now pending. l'hese amendraents are made in the same way that 
an attorney aniends his pieadings and brief as his case progresses. .lust as 
in an individual légal contest you would trust your attorneys and foUow 
their suggestions and advice, so in the great légal contest of the state you will 
observe the same trust and confidence, as the part of prudence and wisdom, 
for the attainment of a suecessful issue.' 

"XIV. The législation which was enacted was the législation which was pre- 
pared and submitted to the Législature by the Governor, with the assistance 
of the Attorney General of the state of Alabama and other counsel for de- 
fendants under the original bill, and constitutes as a whole a scheme or device 
intended to accomplish the following purposes, to wit: 

"(1) The taklng away from the Raiiroad Commission and the Attorney Gen- 
eral of ail power and authority to enforce the statutory rate acts, so that the 
présent causes of action will be abated as to them and the injunction against 
them will be functus ofBcio. 

"(2) To make the charging by complainant of higher rates than those pre- 
scribed by the statutes of the state of Alabama punishable by heavy fines for 
each offense, which shall be enforceable by civil suits against the complain- 
ant herein and other railway companies similarly situated, for forfeitures in 
the name of the state ; the theory of this being that, the suits being brought 
In the name of the state, their prosecution eannot be enjoined by the fédéral 
courts. 

"(3) To make the charging or exaction of higher rates than those prescribed 
by the statutes of the state of Alabama, by the officers, agents, and servants 
of the complainant, a misdemeanor, punishable by heavy penalties for each 
offense, so that the enforcement of thèse provisions of the laws may be set in 
motion by undisclosed persons, by indictments, or by prosecutions In numerous 
différent jurisdictions of the state. 

"(4) To provide actions for damages by shippers and passengers who are 
chargea higher rates of freight or passage than are prescribed by statute, 
which damages are to be assessed by jury, and may be brought in any county 
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in the state throug'h which tlie railroad Company operntes, and whieh shall not 
be barred until the lapse of many years. 

"(5) To make tb«e penalties and forfeitures in actions for damages so large 
in amount, and so numerous, and enforceable at the same time in so many 
différent jurisdictions, that this complainant and othcrs similarly sitiiated will 
be forced to submit or wager ail of their property on the resuit of the litifra- 
tion, and so that they shall be embarrassed by the enormous amount ot litiga- 
tion eneouraged and instituted by the statutes, that tliey will be forced to put 
the rates iuto effect without a judicial détermination as to their constitution- 
ality and validity. 

"(0) To repeal existing laws, -which provide for a remedy, and to sul)stitute 
in their place a law which purports to give a remedy in the state court, but 
which gives the remedy only by appeal from an order of the Railroad Commis- 
sion Inereasing or reducing rates, or refusing to increase or reduce rates, and 
gives it in sucli a manner as to practically make submission to the rates pend- 
ente lite a condition précèdent, 

"(7) To repeal the rate statutes which are attacked by the original bill of com- 
plaint in this cause, ànd to enact in their places statutes which purport to 
enact différent rates (but which, in reality and effect, are but re-enactments of 
the old statutes, with immaterial modifications) ; the theory being that by tliis 
method the cause of action of the original bill of complaint in tins cause, and 
of other similar bills, will be abated thereby, and the jurisdiction ot this 
honorable court defeated and destroyed. 

"(8) At al] events, to defeat the jurisdiction of this honorable court in t!ie;--e 
présent cases, and make it impossible for the complainant, and otiiers simlhir- 
ly situated, to proceed at ail in the fédéral courts of Alabama. 
. "XV. The following are the statutes which were passed at the spécial Rpssion 
of the Législature of Alabama which convened November 7, 1007, and which 
constitute the scheme or device previously described: 

"(1) An act approved Novemher 23, 1907, entitled "An act to exelude from the 
Railroad Commission and the members thereof aud the Attorney General ail 
power, authority or duty to enforce any rates, fares, or charges for tlie trans- 
portation of property or passengers which hâve been or which may hereafter 
be prescribed by statute, or the making the maximum rates l>y statute or any 
law now existing or which may hei'eafter be enaeted prescribiug such rates, 
charges or fares, or any rates, fares or charges which bave been or may here- 
after be estaWished by the Railroad Commission's orders establisbing the 
same, and ail power and authority to instruct, direct or request the Attorney 
General to institute any légal proceedlngs to enforce such rates, fares, charges, 
statutes or orders.' 

"(2) An act approved November 23, 1007, entitled 'An act to repeal sections 
18, 36, 37, 38, 39, 40, 42, 43 and 45 of an act of the Législature of Alabama en- 
titled "An act to create the Railroad Commission, to be known as the Railroad 
Commission of Alabama, to define its duties and powers and provide for its 
mode of procédure, and prescribe penalties for violaticm of its orders." ' Sec- 
tion 18 of sald act charged the Railroad Commission with the entorcement of 
ail statutor^ freight and passenger rates, and with the power to in-event and 
punish any'violation ol: the statutes establisbing such rates. Sections 30, 37, 
38, 39, and 40 provided the method for contesting in the courts the statutory 
freight and passenger rates, and the rates made by the Commission, or or- 
ders of the Commission making rules and régulations. Section 42 provided 
that in the trial of any cause provided for or arising under said act, or any 
cause In which was involved the validity, fairness, or reasonableness of rates 
or charges or orders of any kind made and established by the Railroad Com- 
mission, such rates or charges or orders shall be prima facie presumed to be 
valid, fair, and reasonable until the contrary shown, and the burden shall be 
on the party attaeking said rates or orders to show that same are invalid, un- 
fair, or unreasonable. Section 43 of said act provided for a revocation of the 
llcense to carry on business in this state of any foreign corporation which 
should institute a case in the fédéral court, or remove one there, Involvlng 
rates made by statutes of the state of Alabama, or by the Commission, or in- 
volvlng thè rules or régulations made by order of the Commission. Section 
45 provided a penalty of not less than $50 nor more than $1,000 for the viola- 
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tion of rates made by the Commission, and provided for the institution of 
suits to recover the same throiigh the Attorney General or the soliL-itors. 

"(S) An act approved November 23, 1907, entitled 'An act to aniciid sections 
5, 29, 35, 41 and 52 ot the act entitled "An act to croate a liailroad Coniniis- 
sion," ' etc. Section 5 relates to a matter which is not necessary to refer to in 
this connection. Section 29 is amended so as to eut off ail référence tliercin 
to évidence on complaints under the pi'ovisions of the thirty-sixth section of 
the act, which latter section relates to siiits to contest the valiOity of rates and 
their reasonableness. Section 35 is amended so as to eliuiinate from this 
section référence to section 36 of the act. Section 41 is so amended as to take 
away from the Eailroad Commission the power of applying for niaudamns 
with respect to its rules and reiçulatious. Section .52 is so amended as to take 
away the power of the Attorney General to represent the lîailroad Commis- 
sion in any proceedings with référence to rates, but préserves his power to 
represent them in proceedings in matters other than those relating to rates. 

"(4) An act approved November 23, 1907, entitled 'An act to repeal an act 
entitled "An act to provide the manner in which any persou, comiiany or cor- 
lioration owning or operating as a common carrier any railroad in whole or 
in part in this state may contest the validity or reasonableness and fairness 
ot any maximum rate established by statute to be charged by railroads for 
the transportation originating and terminating within the state of articles, 
and hâve the same anuulled or the enforcement thereof en.1oined or restrain- 
ed." ' This act, which was repealed, provided that any person, company, or 
corporation should hâve the right to contest the validity or fairness or rea- 
sonableness of and the right of the Railroad Commission of Alabama to en- 
force any rate or rates of compensation established by statute for the trans- 
portation of freight within the state of Alabama, by fillng a pétition or com- 
plaint, if such contest be instituted in a state court, in the circuit court or 
ohancery court of Montgomery county, Ala., or other court in sald county 
having a concurrent jurisdiction with said circuit court or chancery court, 
making the Railroad Commission of Alabama défendant therein, and in sald 
pétition the validity, fairness, or reasonableness of said rates may be con- 
tested. It was further provided that the rates niight be suspended upon com- 
plying with certain conditions with référence to giving bond, and it was 
liarticularly provided that 'no prelimiuary injunetion or interlocutory order 
or decree suspending or restraining any of the rates established by statute, or 
the enforcement of said rates, or any of them, should be granted by a judge, 
except upon hearing after not less than flve days' notice to the Railroad Com- 
mission of Alabama. and no .iudge shall grant such injunction or interlocutory 
order or decree without requiring as a condition précèdent to the issue there- 
of the flling of Ixmd under certain conditions referred to in the act,' Under 
the provisions of this statute the freight rates were suspended by the inter- 
locutory order of this honorable court in the original bill in this cause. 

"(5) An act approved November 23, 1907, entitled 'An act to provide for and 
authorize appeals from any action or order of the Railroad Commission of 
Alabama, affecting or relating to, or reducing or increasing, or refusing to iu- 
erease any rates, tares or charges by common carriers, for the transportation 
of property, freight or passengers speciflcally prescribed by statute, or made 
the maximum rate by statute, or established by sald Railroad Commission.' 
This act provides a method of contesting the final action or order of the Rail- 
road Commission of Alabama, reducing or increasing, or refusing to reduce 
or increase, any rates of freight or passenger either made by statute or by the 
Commission by appeal 'to the chancery court or other court having chancery 
jurisdiction of Montgomery county, Alabama.' This act does not permit of 
any contest of rates made by statute until there is some final action or order 
of the Railroad Commission upon said statutory rates. This act provides 
that an appeal shall be taken within 30 days from the date of the order of the 
Commission, and that the appeal shall be granted as a matter of course, and 
that within 00 days from the perfecting of the appeal the Railroad Commis- 
sion, shall certify to the appellate court a complète transcript of ail the pro- 
ceedings, and that the trial of the appeal in the appellate court shall be de 
novo. The second section provides that no appeal shall suspend the order 
of the Commission until the appellate court shall, after considération of the 
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testlrûony taken before the commission, se direct. Tbe act Is so arrangea tliat, 
before the rallway company can get the beneflt of It, some application must be 
made to the Commission to increase the rates made by the statute, or the Com- 
mission must reduce tbe statutory rates. The Commission can cousider the 
question as long as it pleases and make up the judgment at its pleasure, and 
in the meantime the statutory rates will be and remaiu in force. After the 
Commission ha s pronounced the judgment, and the appeal is taken, the Com- 
mission bas 60 days wlthln which to certify its proceedings to the appellate 
court, after which the appellate court must détermine for itself, and then sole- 
ly on the évidence certified by the Commission, the question whether the rates 
sliall be suspended durlng the prosecution of the appeal. This act spocially 
provides that, 'when the appeal is taken by the common carrier or railroad 
corporation, the Railroad Commission shall be the appellee.' 

"(6) An act approved November — , 1907, entitled 'An act to amend section 
2 of an act entitled "An act to prevent any ofllcer, agent or employé of any 
person, company or corporation owning or operating as a common carrier any 
railroad. In whole or In part in this state, from charging or receiving for the 
transportation originating and terminatlng within the state of any article a 
greater or higher rate of compensation than that established by statute where 
a rate for the transportation of such article bas been established by statute, 
or from refusing to receive such article for transportation at the rate es- 
tablished by statute." ' This amendatory act provides that the agents of a cor- 
poration violating the statutory freight rate act shall be guilty of a misde- 
meanor and for each oiïense shall be flned a sum not exceeding $500. The 
section amended provided for a penalty of not more than $1,000 nor less than 
$200 and in addition for Imprlsonment In the comity jall for a perîod of six 
montbs. The amendatory act aiso provided that superior offlcers of the com- 
pany might be called to account in any county In vyhich the Inferlor oiHcers 
violate the act, and that the inferior offlcers called for witnesses w-ill get 
indemnity from prosecution for testifying. The act by its terms goes Into 
effect 10 days after its passage and approval. 

"(7) The act approved November 23, 1907, entitled 'An act to prohibit com- 
mon carriers and thelr offlcers, agents and employés from publlshing, exacting, 
charging and receiving any higher or greater rate of compensation for the 
transportation of property or passengers than that speclfically designated and 
prescribed by statute, or made the maximum rate by statute, or than that es- 
tablished by the Railroad Commission, and from refusing to receive property 
or passengers for transportation at such rates ; to provide penalties for a viola- 
tion tbereof and flx a period within which proceedings may be Instltuted for the 
recovery of such penalties, and the procédure to recover the same.' Section 1 
of this act makes It imlawful for a common carrier to publlsh, exact, or 
charge a higher rate for freight or passengers than that prescribed by statute 
or by the Commission. Section 2 provides that the corporation shali forfeit 
to the state of Alabama a sum not exceeding $2,000 for each offense to be 
determined by the court. Section 3 makes each publication, exaction, or 
charge for the transportation of a passenger or for the carriage of freight 
in excess of the statutory rate or rates established by the Railroad Commis- 
sion a separate and distinct offense. Section 4 provides that every offlcer, 
agent, or employé of the common carrier violating the act shall be guilty of a 
misdemeanor, and upon conviction shall be fined not exceeding $500 for each 
offense, to be determined by the court. Section 5 provides that a civil action 
to recover forfeitures provided by section 2 may be brought In the name of the 
state of Alabama In any county In which the défendant does business in the 
state of Alabama, and that the forfeitures may be Consolidated Into one action 
in any county. This section further provides that no suit for such forfeiture 
shall be instltuted by the Railroad Commission, the Attorney General, or solic- 
iter ; but any citizen of the state may institute and prosecute such suit In the 
name of the state of Alabama wlthout bis name appearing In the complalnt ; 
but such complalnt shall be signed by the citizen instltutlng the suit, or for 
him and In his name by bis agent thereunto authorized in writing, and by the 
attorney sald citizen may engage to represent the state as plalntifC. 'One-half 
of the amount recovered in such forfeiture suits shall be paid to the person 
bringlng the suit and the other half to the state.' It Is further provided that 
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'such suit instltuted by aiiy citizen sliall be and be deemed to be a suit by tbe 
State of Alabama agalnst such common carrier or railroad corporation.' It Is 
further provlded that 'if on tbe trial of such suit the défendant should set 
Tip in défense in substance or efflect, that it has been enjoined or restraiued by 
a temporary or permanent order at the suit of auy ijerson or corporation from. 
puttlng Into efCect or charging the rates or fares established by statute, or 
by order of the Railroad Commission, or from complying with the statutes or 
orders establishing such rates or fares, it shall be compétent for the plaintlfi! 
to set up in reply, In substance and effect, that the proeuring of the Injunction 
was eolluslve or that the proeuring or continuing thereof was not In good 
falth resisted, and upon the trial of such issue or issues the burden shall be 
on the common carrier or railroad corporation to show to the reasonable satis- 
faction of the jury, or the court, if the cause be tried by the court, wlthout 
the intervention of a jury, that sald injunction was not obtained by collusion 
between the parties to the suit in which said Injunction was granted, or that 
the proeuring or continuing thereof had been in good faith resisted.' Thls aet 
by its terms goes Into effect 10 days af ter Its passage and approval. 

"(8) An aet approved November — , 1907, entltled 'An act to prohlbit rall- 
roads and other common carriers or terminal eompanles or other companles 
or persons controlling access to passenger trains from preventlng access to 
regular trains carrying passengers by the use of tences, gâtes or by any 
means whatsoever by any person desirlng to take passa.ge on sald trains be- 
tween points within thls state, when such person has offered to purohase a 
ticket at the rate preseribed by statute or fixed by the Railroad Commission, 
and the sale of such ticket at such rate has been refused ; to prescrlbe the 
penalty for violations thereof, the period within which proceedings may be In- 
stltuted to recover such penalties and the procédure for the recovery of the 
same.' Section 1 provides that vi'henever a railroad company falls to keep 
for sale, or to sell on demand at any of its regular stations, tickets at the 
preseribed rates, it shall be unlawful for such company, or any terminal Com- 
pany, or any person controlling access to passenger trains, to prevent by the 
use of fences, bars, gâtes, or any means whatsoever, intending passengers from 
taklng passage on trains at such stations. Section 2 provides that every cor- 
iwration violating thls act shall forfelt to the state of Alabama a sum of not 
less than $200 nor more than $1,000 for each oflfense, to be determined by the 
court. Section 3 provides that the offlcers, agents, or servants of the company 
violating the act shall be guilty of a mlsdemeanor, and upon conviction fined 
not less than $100 nor more than $500 for each offense. Section 4 provides 
that a civil action to recover forfeltures provided by section 2 may be brought 
in any county In which the company does business at any time within 10 years 
from the commission of the acts prohlblted by section 1. Thls section also 
provides for the Institution and prosecution of suits, forfelture suits, In 
identlcally the same language as used in the act referred to In the preceding 
paragraph, and also provides that a temporary restralning order or injunction 
pendente lite enjoinlng the enforcement of the rates shall be no défense to 
suits for recovery of such forfeltures. This act by Its terms goes into efCect 
10 days after its passage and approval. 

"(9) An act approved November — , 1907, entitled 'An act to make railroad 
and other common carriers llable In damages to passengers or persons de- 
siring to become passengers for refusing to carry such persons between points 
in thls state at which regular stops are made to take on and let off passen- 
gers at the rate which has been or may be hereafter preseribed by statute, or 
the rates which hâve been or may hereafter be established by the Railroad 
Commission ; to authorlze actions to recover such damages and prescrlbe the 
period within which snch actions may be brought, and the procédure.' Sec- 
tion 1 of this act provides that any person who désires in good falth to become 
a passenger and is refused transportation at the rate of fare preseribed elther 
by statute, or by the Commission, may malntaln an action for damages against 
said railroad company or other common carrier, and recover such damages as 
the jury may assess at any tlme within ten years and in any county in which 
the railroad does business or in any county through which the passenger 
would hâve been carried to reaeh hls destination. Section 2 provides that any 
person acting on behalf of the company within the scope of hls employment 
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and refusing sueh traiisportatioB shall be the act of the raiiroad company. 
Section 3 provides that the refusai of the raiiroad company to sell a persou 
a ticket at stations where tickets are kept for sale at the prescribed rates 
strall be prima facie évidence of a refusai to carry, and it shall not be neccs- 
sary for such person to tender the exact amount of fare dxie for such trans- 
iwrtation. When an exeess charge is made by an employé through Inadvert- 
ence or mlstake, it shall not be construed as a refusai wlthln the meanlng of 
section 1 of thia act. Section 4 provides that it shall be no défense to such 
action that a temporary restrainiug order or injunction pendente llte bas been 
granted or Issued in a proceeding in vs-hich the plaintiff is not named as a 
party, nor shall sueh action be continued on tlie ground that suit is pending 
In another court whereln Is dravvn in question the valldlty or reasouablenss 
of the rates, or on the ground that such injunction or restralning order bas 
been granted. Tliis act by its tenus goes Into effect 10 days after its pas- 
sage and approval. 

"(10) An act approved November 23, 1907, entltled 'An act to authorize the 
recovery of damages by any person wlio bas been ejected from any regular 
passenger train of any raiiroad in this state for refusai to pay a greater or 
higher rate of fare than that prescribed by statute, or by the Raiiroad Com- 
mission, and to prescrlbe the perlod wlthln whleh such action may be brought' 
This act provides that under the clrcumstances referred to In the tltle a per- 
son ejected may recover such damages as the Jury may assess, whlch action 
may be Instituted at any time wlthln 10 years from the date of the accrual 
of the cause of action. 

"(11) An act approved November 23, 1907, entitled 'An act to further regulate 
railroads and other common carriers, to secure reasonable rates, and to pre- 
vent un,iust discrimination in their pul^lic service, and to further prescrlbe 
the powers, duty and authority of the Raiiroad Commission with respect to 
said railroads and other common carriers, and to flx the penalties for viola- 
tions of régulations and of the orders of sald Raiiroad Commission.' This 
act provides for the further régulation of railroads in varions matters re- 
lating partlcularly to furnlshing faclUties and to furuishlng information to 
the Commission on a variety of subjects. Section 13 of the act provides that 
the printed reports of the Raiiroad Commission publlshed by its authority 
shall be admissible in évidence In any court In Alabama vvithout further proof, 
and that any seliedule or rates or order of the Commission shall be admissible 
in évidence upon the certiflcate of the Commission, or any member thereof, or 
of the Secretary of the Commission. Section 14 provides that, when a ship- 
ment of freight passes over the whole or part of two or more railroads, the 
Commission shall hâve the power to prescrlbe their continuous mileage rates 
or joint rates as it may in its judgment see fit. Joint rates are the sum of 
two. local rates less 10 per cent, and as the rate per ton per mile decreases 
with the distance joint rates are much lower than the continuous mileage rates. 
Section 15 provides that 'the domicile of the Raiiroad Commission is hereby 
flxed at the capital of the state in Montgomery, Montgomery county, and no 
courts other than those of Montgomery county shall hâve or take jurlsdictlon, 
in any suit or proceeding brouglit or instituted agalnst said Commission.' 

"(12) An act approved November 23, 1907, entitled 'An act to repeal an act of 
the Législature of Alabama, entltled "An act to flx and establish the maximum 
rates to be charged by railroads now operatlng or wbich may hereafter operate 
as common carriers in whole or In part in the state of Alabama, for the 
transportatlon originating and termlnating wlthln the state of certain ar- 
ticles, and for this purpose to classify said articles and sald railroads," ap- 
proved March' 2, 1907.' This act repealed the act hereinbefore referred to as 
the 'Old Oommodity Rate Act' 

"(13) At the same spécial session of the Législature of Alabama elght sepa- 
rate acts were passed, ail approved November 23, 1907, each entitled 'An act 
to iix and establish the maximum rates to be charged by railroads now operat- 
lng or which may hereafter operate as common carriers in whole or In part 
in the state of Alabama, for a transportatlon originating and termlnating in 

the state of certain articles or commodities to be known as "Group ," 

and for this purpose to classify railroads.' Thèse eight acts are heremafter 
referred to as the 'New Oommodity Rate Acts.' The old commodlty rate act, 
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whicli was repealed at the spécial session of the Législature as stated in the 
l>aragraph immedlately preeeding this paragraph, covered about 110 différent 
commodities. Thèse eigUt acts oover substantially the same commodities as 
were covered by the old commodity rate act, with a few immaterial exceptions, 
to be hereafter noted. The 110 commodities ineluded In the old commodity . 
rate act were elasalfled into elght groups, and each one of the eight new acts 
dealt separately with one of the eight groups; the said elght acts being iden- 
tical in ail respects, except with référence to the commodities grouped therein 
and the rates applicable thereto. The rates prescrlbed for the several commo- 
dities in the new commodity rate acts are substantially the same as those pre- 
scribed for the same commodities In the old commodity rate act, with some ex- 
ceptions to be hereafter noted. 

"XVI. Now that the acts hâve been passed at the spécial session of the 
Législature of Alabama In pursuance of the proclamation and message of the 
Govemor, and the scheme or device whlch Is herelubefore set forth bas be- 
come crystallizëd, It Is the purpose and intention of the Governor of the state 
and the other officiais of the state charged with the exécution of her laws to 
put the said scheme or device into effective opération. The design is that a 
multitude of actions for damages shall be brought against complalnant by per- 
sons who Intend to be or become passengers or shippers of freight, that a 
multitude of forfeiture suits shall be brought against complalnant in différent 
.iurlsdictlons at the same time, and that its offlcers, agents, and employés shall 
be proseeuted for misdemeanors and fined, and that ail the niachinery pro- 
vided by the laws of the state of Alabama shall be iiut in motion through the 
solicitors and sheriffs of the various counties througli whlch complalnant opér- 
âtes its railroad, and the proeess of the state courts will be employed to ren- 
der ineffeetual and frustrnte the jurisdiction of tliis court and to coerce the 
coniplainant to put Into effect the rates prescribed by the said statutory rate 
acts. 

"XXVIl. Complalnant allèges and avers that the rates of freight and pas- 
senger trafflc which it Is now permitted to charge in its domestic business in 
the state of Alabama, and those which it Is compelled to charge by reason of 
circumstances beyond Its control, do net yield a fair return upon a falr valua- 
tion of its property. Complalnant is vested, as a right Incident to its owner- 
shlp, with the lawful right to charge for such passenger and freight business 
rates which yield a fair retum upon a fair value of its property, and also with 
the lawful riglit to charge for each class of business such rates as will yield 
a falr return upon a fair valuation of that portion of its property which is de- 
voted to each particular service. The passenger rates Imposed upon complaln- 
ant by the said 'Passenger Rate Act,' and also the freight rates Imposed upon 
complalnant by the said eight freight rate acts, herelubefore descrlbed as the 
'New Commodity Rate Acts,' are unjust and unreasonably low, and are confis- 
catory of the property of complalnant. And thereupon complalnant allèges 
and avers that said 'Passenger Rate Act' and the 'Xew Commodity Rate Acts 
are unconstitutioual, null, and void, in that they deprive complalnant of its 
property without due proeess of law and deny It the equal protection of the 
law, eontrary to the fourteenth amendment of the Constitution of the United 
States. 

"XXVIII. Under the Constitution of the state of Alabama (section 243) It Is 
provided: 'The power and authority of regulating railroad freight and pas- 
senger tarlffs, the locating and building of passenger and freight dépôts, cor- 
rectlng abuses, and preventlng unjust discriminations, and extortions, and re- 
quirlng reasonable and .iust rates of freight and passenger tarlffs, are hereby 
conferred upon the Législature, whose duty it shall be to pass laws from 
time to time, regulating freight and passenger tarlffs, to prohibit unjust dis- 
criminations on the varions rallroads, eanals and rlvers of the state, and to 
prohibit the charging of other than just and reasonable rates, and enforce the 
same by adéquate facilltles.' Complalnant allèges and avers that the rates 
imposed upon It by the said passenger rate act and by the said new commodi- 
ty rate acts are unreasonable and unjust, and that, therefore, the said acts 
are unconstitutioual, null, and void, in that they are eontrary to the above- 
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recited section of the Constitution of Alabama, wliidi is a limitation upon tli& 
power of tlie Législature of the state of Alabama in tliis respect. 

•'XXIX. Article 4, par. 95, of tlie Cîonstitution of the state of Alabama, pro- 
vides: 'There can be no law of this state, impairing the obligation of con- 
tracts by destroying or impairing the remedy for their enforcement ; and the 
Législature shall hâve no power to revise any right or remedy which may 
liave become barred by the lapse of time or by any statute of this state. 
After suit haa been comnienced on any cause of action, the Législature shall 
liave no powei' to take away such cause of action or destroy the exlstiug dé- 
fense to sucli suit.' Xhe scheme or purpose of the législation hereinbefore set 
fortli is to take away the cause of action of the complainant set forth in its 
original bill. This scheme is sought to be accomplished particularly by thO' 
following aots: 

"(1) The act which excludes from the Commission and the Attorney General 
ail power and authority to enforce rates, which act is more particularly set 
forth and^ described in article XV. paragraph 1, of tliis supplémental bill. 

"(2) The act which repeals certain sections of the act entitled 'An act to- 
create the Railroad Commission,' etc., and particularly section 18 of said act, 
which repeallng act is set forth and more particularly described in article XV,. 
paragraph 2, of this supplémental bill. 

"(3) The act vfhieh repeals certain sections of the act entitled 'An act to 
create the Railroad Commission,' etc., which particularly repeals section 41 
and section 52 of said act, which repeallng act is set forth and more particular- 
ly described in article XV, paragraph 3, of this supplémental bill. 

"(4) The act which repeals the old commodity rate act, which repeallng act 
is set forth and particularly described in article XV, paragraph 12, of this 
supplémental bill. 

"(5) The new commodity rate acts, which are set ont and more particularly 
described in article XV, paragraph 13, of this supplémental bill. The new 
commodity rate acts are but a re-enactraent in another form of the old com- 
modity rate act, which has been repealed as aforesaid. 

"Complainant charges and allèges that the above-recited acts, referred to In 
paragraphs 1, 2, 3, 4, and 5 of this article, constitute a scheme or device to 
take away the cause of action of this complainant, and that the said acts are- 
eaeh separately and collectively unconstitutional, null, and void, and contrary 
to article 4, i 95, of the Constitution of the state of Alabama, in that they 
seek to take away the cause of action of this complainant In its original bill 
in this cause. 

"XXX. Three of the acts which were passed at the spécial session of the 
Législature of Alabama, and which are respectively set forth and described 
in article XV, paragraphs 7, 8, and 9, of this supplémental bill, to wit: The 
act entitled 'An act to prohiblt common carriers and their oflicers, agents and 
employés, from publlshing, exacting, eharging or receiving any higher or 
greater rate of compensation, for the transportation of property or passen- 
gers, than that speciflcally designated and prescribed by statute,' etc. The 
act entitled 'An act to prohibit railroads and other common carriers or termi- 
nal companies, or persons controlling access to passenger trains, from pre- 
venting access to railroad trains carrying passengers by the use of fences, 
gâtes, bars, or by any means whatsoever,' etc. The act entitled 'An act to 
make railroad corporations and other common carriers liable in damages to 
passengers or persons desiring to become passengers for refusing to carry such 
persons between points in this state,' etc. The flrst of thèse acts above recited 
in the flfth section thereof provides as follows: 'If on the trial of such suit the^ 
défendant should set up in défense, in substance or efCect, that it has been en- 
jolned or restrained by a temporary or permanent order,_ at the suit of any 
person or corporation, from putting Into effect or eharging the rates or tares 
establlshed by statute, or by order of the Bailroad Commission, or from com- 
plying with the statutes or orders establishing such rates or fares, it shall be 
compétent for the plalntifif to set up In reply, in substance or effect, that the 
procuring of the injunction was collusive or that the procuring or continuing 
thereof was not in good faith reslsted, and upon the trial of such issue or is- 
sues, the burden shall be on the common carrier or railroad corporation, to 
show to the reasonable satisfaction of a jury, or the court, if the cause bfr 
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tried by the court without tbe intervention of a jury, tliat said injunctiou 
was obtained by collusion between the parties to tlie suit in whlcb said In- 
.lunctlon was granted, or that the procurlng or continuing thereof had been 
In good falth reslsted.' The second of the alxive-reclted acts provides in the 
fourth section thereof that, 'It shall he no défense to any suit to recover such 
forfeiture that temporary restraining order or Injunctlon pendente ilte bas 
been granted or issued, which undertakes to enjoln or delay the enforcement 
of the rates prescribed by statute, or any of them, or the statute or order 
I)reseribing such rates, or that the common carrier or rallroad corporation 
has been enjolned or restrained by temiDorarj- restraining order or injunctlon 
pendente lite, froni putting In force such statutory rates or charges, or the 
rates or charges established by the Rallroad Commission or the statute or or- 
der prescrlbing such rates, at the suit of any person or corporation.' The third 
of tbe above-recited acts provides in section 4 thereof tbat 'It shall be no dé- 
fense to any such action that a temporary restraining order or Injunctlon 
pendente lite has been granted or issued, in a proceeding in which the plalntlfC 
in said action is not named as a party, in enjoining the enforcement of the rates 
prescribed by statute, or any of them, or the statutory rates establlshed by the 
Kailroad Commission, or any of them, or the statute or order prescrlbing 
such rates, or that tbe Rallroad Commission or otlier common carrier has been 
enjolned or restralne<i by such temporary restraining order or injunctlon pen- 
dente lite in a proceeding in which the plaintlfC in said action is not named 
as a party from putting in force such statutory rates or such rates establlsh- 
ed by such Railroad Commission at the suit of any i)erson or corporation; 
nor shall any such action be continued (except by consent) on the ground that 
a suit is pending in another court, wherein is drawn in question the validity, 
fairness or reasonableness of the rates or fares prescribed by statute, or es- 
tablished by the Railroad Commission, or on the ground that such injunctlon 
or restraining order has been granted.' Complainaiit thereupon allèges and 
charges tbat the said three acts in this article bcretofore speciflcally described 
are unoonstitutional, null, and vold, in that they each deny complainant due 
process of law and deny to it the equal protection of the laws, ail contrary to 
the fourteenth amendment to the Constitution of the United States. The said 
three acts are unconstitutional, null, and vold, in that they conflict wlth ar- 
ticle 4, § 95, of the Constitution of the state of Alabama, which Is herelnbe- 
fore recited, and which provides that after suit has been commenced on any 
cause of action the Législature shall bave no power to take away such cause 
of action. 

"XXXI. The scheme of législation is so arranged that such a multlplîcity 
of acts and prosecutions will be brought agaînst complainant and its ofQcers, 
agents, and employés, and such an enormous amount of penalties will be In- 
flicted upon them in that event, that if complainant does not comply wlth said 
statutory rate acts (notwithstanding the rates prescribed thereby are unrea- 
sonable and unjust and conflscatory) that complainant will be constralned and 
compelled elther to put the said rates Into efCect or submlt to confiscation of 
its property. The If^islation is of such a character and so framed as to denv 
complainant the opportunlty for a judlelal revlew of Its rigbts. The scheme 
or devlce to deprive complainant of a judicial revlew, by Imposing upon it 
and its officers, agents, and employés enormous penalties, and harassing It 
with a multipliclty of suits, is sought to be accomplished with the following 
acts passed at the spécial session of the Législature of Alabama: 

"(1) The aet making it a misdemeanor on the part of the officers, agents, 
and employés of complainant to charge a higher rate than prescribed by stat- 
ute for articles offered for transportation. This act is more partlcularly de- 
scriljed in article XV, paragraph 6, of this bill. 

"(2) The act to prohlbit railroads and thelr officers, agents, and employés 
from eharging higher rates of passenger and freight than authorlzed by stat- 
ute or rules of the Commission. This act is more fuUy set forth and describ- 
ed in article XV, paragraph 7, of this bill. 

"(3) The act which prohiblts railroads from preventlng passage on thelr 
trains, by means of fences, gâtes, or bars, to passengers who hâve offered to 
pay the fare prescribed by statute. This aet is more fully set forth and de- 
scribed in article XV, paragraph 8, of this blU. 

161 F.— 60 
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"(4) The act which provides for an action for damages to passengers or per- 
sons who are refused transportatlon at the rate of fare prescribed by statute, 
which act is more fuUy set forth and described in article XV, paragraph 10, 
of thls blll. 

"Thé acts above referred to in paragi-aphs 2 and 3 of thls article provide for 
oach offense a forfeiture not exceeding $2,000, to be determlned by the court, 
and that this forfeiture shall be prosecuted by elvii suit In the uame of the 
State, one half thereof to be pald to the prosecutor and the other half to the 
State. The sald acts also provide that for each offense the officers, agents, 
aud employés of a railway company who shall charge or exact higher rates 
than prescribed by statute shall be guilty of a misdemeanor. The actions, for 
damages provided for by the acts described In paragraphs 4 and 5 of this ar- 
ticle leave the amount of damages to be determlned by the jury, which means 
in substance that the jury may llnd punitive or exemplary damages against 
the défendant. Ail the acts provide that the forfeltures, sults, prosecutlons 
for mlsdemeanors, and the actions for damages may be brought in any county 
in the state through which complalnant opérâtes Its Unes of railway, without 
regard to the locality In which tlie action orlginates ; thls Ijeing deslgned to 
permit prosecutors or plalntiffs, as the case may be, to sélect the most favor- 
able jurisdiction to them. In the opération of the Unes of failroad of com- 
plalnant within the state of Alabama it reçoives aud carries every day thou- 
sands of passengers, and also carries on its Unes of railroad in Alabama thou- 
sands of shlpments of commodities described in the 'New Oommodity Rate 
Acts.' Therefore hundreds, and perhaps, thousands, of actions may be brought 
against complalnant for damages and for forfeltures under the statutes above 
recited, and thousands of prosecutlons may be brought against Its officers, 
agents, and employas for mlsdemeanors. The forfeltures Incurred by the com- 
plalnant, and the liablllty to damage ihcurred by It, and the penaltles and fines 
to which its officers, agents, and employés will be subjected, are unusual and 
unreasonable in number or amount, as that complalnant is allowed to come in- 
to court and malie Its claim of défense, subject only to the condition that upon 
failure to make good its clalm or défense the penaltles for such fallure either 
appropriâtes of Its property or subjects it to extravagant and unreasonable 
loss. The sald statutes place upon complalnant as a penalty for Its fallure 
to make good Its claim or défense a burden so great as to practlcally intimi- 
date it from ascertalning tha^t which it belleves Its rigUts. It is deslgned by 
the acts above recited In this article to so burden the challenge thereof in the 
courts that the complalnant will be necessarily constrained to submlt rather 
than to take the chances of the penaltles imposed. No such penaltles or con- 
ditions are imposed upon any other persons in the state of Alabama for test- 
Ing their légal or constltutlonal rlghts in the courts. 

"Complalnant therefore allèges and avers that sald acts of the législature 
of Alabama, set forth in thls article, deny to it the equal protection of the 
laws and take its property without due process of law, contrary to the four- 
teenth amendment to the Constitution of the United States. Complalnant fur- 
ther allèges and avers that said acts recited in thls article are unconstltutlonal, 
null, and void, in that they conflict wlth the following articles of the Consti- 
tution of the state of Alabama: Article 1, § 13, Bill of lilghts: 'That ail 
courts shall be open ; and that every person, for an injury done him, In his 
lands, goods or person or réputation, shall hâve a remedy by due process of 
law ; and right and justice shall be administered without sale, déniai or de- 
lay.' Article 1, § 35: 'That the sole object and only légitima te end of govern- 
ment is to protect the citizen In the enjoyment of llfe, Hberty and property, 
and when the govèrnment assumes other functions, it is usurpation and oppres- 
sion.' Article 1, § 36: 'That thls enumeratlon of certain rlghts shall not Im- 
pair or deny others retalued by the people ; and to guard against any encroach- 
ments on the rlghts hereln retalned, we déclare that ever3i:hlng in thls Déc- 
laration of Rlghts Is excepted out of the gênerai powers of govèrnment, and 
shall forever remain inviola te.' " 

"XXXII. The 'Passenger Rate Act,' herélnbefore described, and the 'New 
Commodity Rate Acts,' do not provide for any method of contesting the valld- 
Ity, reasonablenèss, or constitutlonality of the rates of passenger and frelght 
thereby prescribed, aud under the laws of the state of Alabama not only Is ao 
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method provided for a jndicial review tliereof. but fhe sfheiue or device of tbe 
law is such as to prevent a .iudicial review tliereof, and es-pccially to preveut 
a judlcial review in tlie fédéral courts. ïhe thirty-sixtli, tliirty-eiglitli, tliirty- 
nintli and fortieth sections of the aet entitled .'An act to create tne Ituilroad 
Commission,' etc., whieh provide a metliod of contesting statutory freiglit and 
passenger rates made by tiie Commission, hâve beeu repealed by a repealing 
aet, which is set forth and described in article XV, paragraph 2, of this bill. 
The act to provide for a method of contesting tlie validity and fairness of 
statutory maximum freight rates bas been repealed; the repealing act being 
set fortb and described in article XV, paragraph. 4, of this bill. A uew act 
has been enacted, which is set forth and described in article XV, paragi-aph 5, 
of this bill, and which provides a method for coiitesting rates ; but this act 
does not apply to statutory rates unless said statutory rates bave been either 
increased or reduced by action of the Railroad Couunission, nor does this act 
provide for a suspension of rates pendentc lite, except uuder conditions which 
are unfair, unreasonable, and uniust, and which are set fortli more at leugth 
in article XV, paragraph 5, of this bill. Çomplainant therefore charges and 
avers that the said statutory rate acts are uuconstitutional, null, and void, in 
that they deny to tbe çomplainant the eciual protection of the law and take its 
property without due process of law, contrary to the fourteeuth amendment to 
the Constitution of the United States. Çomplainant further charges and 
avers that the said acts are unconstitutional, null, and void, and contrary 'to 
section 13 of article 1 of the Constitution of tbe state of Alabama, which pro- 
vides 'that ail coui'ts shall be open, and that every person, for an Injury done 
him in his lands, goqds, person, or réputation, shall bave a remedy by due 
process of law, and rigbt and justice shall be administered without sale, dé- 
niai or delay.' 

"XXXIII. Çomplainant allèges and charges that the several acts passea 
at the spécial session of the Législature set forth in article XV of this bill, 
with the exception of the act set forth in subdivision 11 of said article together 
and collectively constitute a scheme or device to deprive çomplainant and 
otlier carriers by railway in Alabama similarly situated of a right and op- 
portunity to a judlcial review of the question wbether said rates enacted 
by the said 'Passeager Rate Act' and by the 'New Commodity Kate Acts' 
are reasonable and just, and to so burden the challenge of said rates that 
the çomplainant will be compelled to submit to said rates and put them in- 
fo efl:ect, and to talœ away the cause of action now pending in this court, 
and to abate the action as to the présent défendants, and to deprive tbe 
fédéral courts of ail jurisdictiou in the premises in tbe future and force 
the çomplainant either to go into the state courts for its remedy or to put the 
rates into eiîect contrary to the fourteenth amendment of the Constitution of 
the United States, contrarj- to article 1, § l,"?, of the Bill of Rights of the Consti- 
tution of the state of Alabama, and contrary to article 4, § 95, of the Con- 
stitution of the state of Alabama. 

' "XXXIV. Tbe 'Passenger Rate Act' hereinbefore set forth provides that 
ail raiiroads in tbe state of Alabama more than 100 miles in lengtb sliall 
charge and reçoive for passengers not more than 2^,4 cents per passenger 
per mile. Under tbe agreemeut between the Covernor of the state of Ala- 
Ibama and tbe Southern Railway, the Alabama Great Soiitbern Railroad, 
and the Mobile & Ohio Railroad, which is hereinbefore referred to, and to 
which agreement tbe Railroad Commission of Alabama are actual parties, al- 
thougli not signatories thereto, the railroad companies parties tbereto will 
be permitted to charge on and after December 1, 1007, 2% cents per mile 
per passenger between points on their lines in the state of Alabama, 2i,{> 
cents per mile for mileage books (for familles) in dénominations of .'iOO miles, 
214 cents per mile for mileage books in dénominations of 1,000 and 2,000 miles, 
and will be permitted to charge and coUect from passengers wbo bave not 
provided themselves with tickets at the regular stations 3 cents per mile. A 
few daye ago, to wit, on Xovember 18, 1907, his excellency, B. B. Corner, Govern- 
or of Alabama, made an agreement with Seaboard Air Line Railway and the 
Atlanta & Birmingham Air Line Railway in ail respects slniilar to the agree- 
ment made with tlie Southern Railway Company and its allied lines. with tbe 
exception that ou the Seaboard Air Line Railway and the Atlanta & Bir- 
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Tnlngham Air Line Eailway the rates are to go into effeet on the Ist day of 
January next. The Railroad Commission, haying the power and authority, 
under the statute passed at the summer session of the Législature, to either 
reduce or Increase passenger ■ f ares or frelght rates which may hâve been 
then prescribed or might thereatter he prescrlbed by statute, dld on the 
25th of November, 1907 (which is recited at length In article VIII of this 
bill), in accordance the arrangement and the agreement with the above-re- 
cited railroad eompanles, authorize and empower them to put into effect on 
thelr Unes the rates of fare for passengers provided by their agreement wltli 
the Governor. The said order of the Railroad Commission, therefore, is writ- 
ten into and is a part of the statute hereinbefore referred to as the 'Passen- 
ger Kate Act' as modifled and changed by order of the Railroad Commission 
hereinbefore recited, is discriminatory, unjust, . and unreasonable. In that it 
fixes a higher scale of passenger rates for the Southern Bailway Company, 
Alabama Great Southern Railroad, Mobile & Ohio Railroad Company, Sea- 
board Air Line Railway, and Atlanta & Birmingham Air Une Railway 
than said 'Passenger Bâte Act" permits and authorizes this complainant to 
charge on its railroad, although the passenger traffic is carried on, on com- 
plainant's railroad and on the other railroads above named, under precisely 
the same or similar conditions, and complainant therefore charges and al- 
lèges that the said 'Passenger Rate Act' is unconstitutional, null, and void, 
and contrary to the fourteenth amendment to the Constitution of the United 
States, in that it dénies to complainant the equal protection of the laws, 
and it is further unconstitutional, null, and void, and contrary to article 
243 of the Constitution of Alabama, which limits the Législature of Ala- 
bama 'to prohibit the charging of other than just and reasonable rates.' 

"XXXV. The 'New Commodity Acts' claseify the railways of Alabama in 
four classes. The railways in class 1 are permitted to charge the maximum 
tariff for the commodities named in the several acts, plus 5 per cent. ; class 
2 is permitted to charge the maximum rate, plus 20 per cent.; class 3 is 
permitted to charge the maximum rate, plus 25 per cent. ; and class 4 is per- 
mitted to charge the maximum rate, plus 50 per cent. The 'Old Commodity Rate 
Act, also classifled the railroads Into four classes. Class 1 was permitted to 
charge the maximum rate; class 2 was permitted to charge the maximum 
rate, plus 20 per cent. ; except in classess B, C, D, F, J, K, L, M, P, and R ; 
class 3 was permitted to charge the maximum rate, plus 25 per cent,, except 
In classes B, C, D, F, J, K, L, M, P, and R; and class 4 was permitted to 
charge the maximum rate, plus 50 per cent., except on classes C, D, F, J, L, 
and F. Both the 'Old Commodity Rate Act' and the 'New Commodity Rate 
Acts' classify complainant in class 2. The 'New Commodity Rate Acts' talie 
the Alabama Great Southern Railroad from class 1, which It occupied under 
the 'Old Commodity Rate Act' and put it in class 3, thus increasing the 
rates it is permitted to charge on the commodities covered by the acts 25 
per cent The Southern Railway Company, under the 'Old Commodity Rate 
Act,' was classifled in class 2. Under the 'New Commodity Rate Acts' It ia 
put In class 3, thus increasing the rates it Is permitted to charge on said 
commodities 5 per cent. The change of classification of the Alabama Great 
Southern Railroad and the Southern Railway permitted both of said rail- 
roads to charge commodity rates 5 per cent, higher than complainant. The 
Alabama Great Southern Railroad earns gross about three times as much 
per mile in the state of Alabama as complainant, and the Southern Railway 
Company earns gross in ail Unes In Alabama about $1,000 per mile more 
than does complainant. It Is provided, by the agreement heretofore re- 
ferred to, entered into between his excellency, B. B. Comer, Governor of the 
State of Alabama, and the Southern Railway Company and its allled Unes, 
the Alabama Great Southern Railroad and the Mobile & Ohio Railroad, and 
also in the agreement between his excellency, B. B. Comer, and the Seaboard 
Air Line Railway and the Atlanta & Birmingham, Air Line Railway, that 
said railway companies shall hâve the right to charge and coUect, on their 
respective Unes in the state of Alabama, on commodities prescribed by the 
Alabama statute approved March 2, 1907, known as the '110 Commodity 
Rate Act' (which is referred to In this bill as the 'Old Commodity Rate Act') 
not more than the mileage rates that the said railroad companies are at 
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présent allowed to charge and collect in the state of Georgia, and the latter 
agreement provides that tlie Seaboard Air Line Railway and tlie Atlanta & 
Birmingham Air I/ine Railway shall be put and maintained in at least as 
favorable a elass of railroads as the railways of the Southern Railway Com- 
pany. The Mobile & Ohio Railroad Company earns gross in the state of 
Alabama more than twice as much per mile than does the complainant. 
Both of the agreements hereinbefore stated commit the Railroad Commission 
thereto, and as the Railroad Commission bas the jtower and autborlty, in 
pursuance of the act passed at the summer session of the Législature, which 
is hereinbefore referred to, to increase or decrease the rates prescribed by 
statute, said agreements bave been written into the said 'New Commodity 
Rate Acts.' Complainant allèges and charges that the 'New Commodity Rate 
Acts,' as modified and changed by the agreement hereinbefore recited, are 
discriminatory, unjust, and unreasonable, in that they flxed a higher scale 
of freight rates for the Southern Railway Company, Alabama Great Southern 
Railroad, Mobile & Ohio Railroad Company, Seaboard Air Line Railway, and 
Atlanta & Birmingham Air Line Railway than the said 'New Commodity 
Rate Acts' permit and authorize this complainant to charge ou its railroad, aud 
complainant therefore charges and allèges that the said 'New Commodity 
Rate Acts' are unconstitutional, null, and void, and contrary to the fourteenth 
amendment to the Constitution of the United States, in that they deny to the 
complainant the equal protection of the laws, and they are further unconstitu- 
tional, null, and void, and contrary to article 243 of the Constitution of Ala- 
bama, which limits the Législature of the state of Alabama 'to prohibit 
the charging of other than just and reasonable rates.' 

"XXXVI. The forty-third section of the act approved February 23, 1907. 
which section provides that if any foreign corporation operating any railroad 
in the state of Alabama, shall, without the consent of the adversary party. 
institute in any fédéral court any suit, action, or proceeding of any kind 
having for its ob.iect the annulment, suspension, injunction, or restrainlng 
of any rate or charge made by the Railroad Commission, or any rate or 
charge made by statute, or any rate or charge made the maximum rate by 
statute, or shall become a joint actor in such proceeding with any other per- 
son, Company, or corporation, or shall voluntarily become a party therein, 
or shall, without the consent of the adversary party thereto, remove such 
cause to the fédéral courts, said acts or either of them of such foreign cor- 
poration shall ipso facto forfeit its right to engage in or carry on the busi- 
ness of transportatlon originating and terminating withln this state of property 
or persons, and its license or right to engage in such business shall be ipso 
facto revoked, bas been repealed by an act approved November — , 1907, en- 
titled 'An act to repeal sections 18, 36, 37, 38, 39, 40, 42, 43, and 45 of an act 
of the Législature of Alabama, entitled "An act to create the Railroad Com- 
mission to be known as the 'Railroad Commission of Alabama,' define its 
duties and powers, and provide for its mode of procédure, and prescribe 
penalties for violation of its orders." ' The forty-third section o£ the above- 
recited act, which has been repealed as aforesaid, is set forth in article XI 
of the original bill of complaint in this cause. But the act approved March 
6, 1907, entitled 'An act to provide for the revocation of the license or right 
to engage in or carry ou the business of transportatlon originating and ter- 
minating in this state of freight or passengers, of any foreign corporation, 
which is now engaged, or which may hereafter engage in such business or 
the business of a eommon carrier in this state. In the event said corporation 
shall, for any of the purposes specifled in this act, Institute in any fédéral 
court any suit or proceeding or shall remove or cause to be removed to any 
fédéral court any suit or proceeding instituted in any state court for any of 
the purposes stated in this act,' which is also set forth and described in ar- 
ticle XI of the original bill of complaint in this cause, has not been repealed. 
The complainant, therefore, charges and allèges that the said act last above 
described Is unconstitutional, null, and void, and contrary to section 10 of 
article 1 of the Constitution of the United States, in that it is a plain and 
manifest attempt to pass a law impairing the obligation of the contract here- 
tofore made, and then and now existing, between complainant and the state 
of Alabama, and the said act is further unconstitutional, null, and void, and 
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contrary to the fourteentli amendmeiit to tlie Constitution of tlie L'nifed States, 
in that it applies only to forelgu corporations, and not to domestie corporations 
of the State of Alabama, and thus dénies to comi)lainant, a foreign coriwra- 
tion, tlie equal protection of the laws ; and tlie said act is f urtlier uncoustitu- 
tionàl, null, and void, and contrary to the fourteenth aniendnient to tlie C(jn- 
Stitution of the United States, in ttiat It deprives coniplaiuant of its property 
without due process of law. Complainant furtlier allèges that the said act 
is unconstitutiona],.null, and void. and contrary to section 13 of the Constitu- 
tion of the State of Alahama, which provides that 'ail courts shall be open, 
and that every person, for every injury done him or his lands, goods, person 
or réputation, shall hâve a remedy by due ])rocess of law, and right and justice 
shall be administered without sale, déniai or delay.' It Is also contrary to 
section 240 of the Constitution of the state of Alabama, which provides 'ail 
corporations shall hâve the right to sue and shall be subject to be sued in 
ail courts in like cases as natural persons.' Complainant further by spécial 
référence adopts- and réitérâtes ail of the allégations coutalncd In article 
XII of its original bill in this cause, which Is hereto attaclied and made a 
part of this bill. 

"XXXVII. On November 25, 1907, the Railroad Commission passed an 
order, to become effective DecemberlO, 1007, whitrh order establishes joint 
passenger rates on ail the railroads in Alabama, and requires the joint charge 
l'or such joint traffic to be at the rate of 2%. cents per passenger i)er mile, tlie 
joint rate to be divided between the participatlng railroads according to their 
mileage. The said order is as follows: 

"'Railroad Commission of Alabama v. Southern Railway, Alabama Great 

Southern Railroad, Mobile & Ohio Railroad, Northern Alabama Railway, 

Nashville, Ohattanooga & St. Louis Railway, Seaboard Air Une Railway, 

Atlanta & Birmingham Air Line Railway, Louisville & NashvlUe Railroaâ, 

Central of Georgia Railway, Atlantic Coast Line Railroad, Western 

Railway of Alabama, and St. Louis & San Francisco Railroad. 

" 'First. Show cause wliy the Commission should not fix and establish joint 

passenger rates or fares to and from ail points within the state and apportion 

each r()aa its pro rata of such joint rates. Second. Why baggage should not l)e 

cheeked to and from ail points within the state. 

" 'This cause, coming on to be heard October 14tli. was adjourned after 
taking testlmony for a number of représentatives of différent railroads until 
October 21st, for the eonvenience of représentatives of railroads who could 
not be présent at the original hearing, and It appearing at the tlme that this 
citation was made that very few of the roads had joint passenger tarilïs, or 
would sell tickets beyond the terminus of their respective llnes, or cbeck bag- 
gage beyond said terminus, but during the intérim of the notice and hearing 
such joint rates had been promulgated by différent roads, taking effect Oc- 
tober 13th, and said tarilïs having been flled with the Commission, the Com- 
mission, on Investigation, finds that said joint rates havè been established 
without uriiformity or référence to the business of any particular rond, but in 
many Instances the flat rate of 3 cents was charged on some of the Unes with 
the iargest passenger travel, whlle others with a small aniouut of travel 
were ba'sed on 2% cents rate, and the Commission, unable to see the justice 
or equity of such a distribution of the revenue from thèse joint rates, here- 
by disapproves the joint passenger rates as flled by the railroads, and in 
their stead it Is hereby ordered that joint rates be published and made ef- 
fective December lOth, to and from ail coupon points on the following roads 
(as above named), based on 2% cents per mile for adults, and children be- 
tween the âges of 5 and 12 years at one-half fare, and that baggage shall 
be cheeked from such points as tickets are purchased to destination. But 
nothing in this order shall be construed to prevent longer lines meeting short 
Une rates. 

" 'Charles Henderson, Président Railroad Commission of Alabama.' 
"The revenues of complainant from its passenger trafflc as hereiiitiefore set 
forth do not now yield a fair return uiion a fair value of its property, and 
any réduction therèôf is unreasonable, unjust, and eonflscatory. The joint 
raté prescrlbed by said order reduces the joint rates which now prevail on 
coinplaiflant's railroad , oue-quarter of a cent per passenger per mile. The 
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rate presoribed by the 'Passenger Rate Act' is 2 cents per passenger per mile. 
The Incongruous resuit Is thus produced that under tlie statute couiplainant 
Is required to charge 214 cents per mile, while under the order of the Com- 
mission it is permitted to charge on joint passenger business one-quarter of a 
cent more. Complainant allèges and avers that said joint rates prescribed 
by the aforesaid order of the Commission are unreai^onable, unjust, and confis- 
catory, and, therefore, that the order is tmconstitutional, nuU, and void, and 
contrary to the fourteenth amendment to the Constitution of the United 
States, in that it deprlves complainant of due process of law and dénies it 
the equal protection of the law, and that said order is further unconstitution- 
al, null, and void, in that it violâtes section 243 of the Constitution of Ala- 
bama. 

, "XXXVIII. Complainant further allèges that the défendants Charles Hen- 
derson, William D. Nesbitt, and John G. Ilarris, constltuting said Railroad 
Commission, having since the institution of this suit by complainant threaten- 
ed and giveu it ont in speeclies that they, as such Commission, had power and 
authority, notnithstauding the injunction pendente lite issued against them 
herein, to reducQ complainant's freight and passenger rates between points 
in Alabama, or to flx the same at less than the rates oharged and collected 
by complainant for the same service at the time of the institution of this 
suit Mareh 25, 1007, and said défendants, constltuting said Commission, unless 
restrained and enjoined herein, will further reduee complainant's freight and 
jiassenger rates, or fix the same at less tlian complainant charged and col- 
lected at the last-mentioncd date, and now charges and collects between points 
in Alabama, and hâve already talcen steps to do so, when under com])Iainant's 
préviens System of rates it does not and cannot receive or realize a fair, just, 
or reasonable return or income on the fair value of its properties or in- 
vestments in Alabama devoted to intrastate trafRc, and any réduction of ei- 
ther its freight or passenger rates, or of its rate for carrying any article of 
freight, or carrying passengers between points in Alabama, would bc unjust 
and unreasonable, and operate to still further prevent complainant from re- 
ceiving or realizing such return or income to whieh it is entitled, ail of which 
fully appears from Exhibits B and C, filed and niade a part of its original 
bill in this suit. 

"XXXIX. It is made the duty of every circuit, county, city or other so- 
liciter, in the circuit, county, or other territory for which lie clected or ap- 
poiuted, by section 5516 of the Criminal Code of Alabama of 1806 'to draw ail 
Indictments, and to prosecute ail indictable offenses, and proseeute or défend 
any criminal actions in the circuit or other courts, in the défense or prosecu- 
tion of which the state is interested.' AU misdemeanors, under Code, § 4891, 
are indictable offenses. Under Code, § 5.537, the solicitors are authorized to 
appoint deputy solicitors to represent the state in the county courts. Under 
Code, § 3739, it is made the duty of the sheriff 'to exécute and return the pro- 
cesses and orders of the courts of record of this state, and of officers of com- 
pétent authority, with due diligence, when delivered to him for that pur- 
pose according to law.' Under Code, S 934, it is made the duty of the circuit 
court clerks, and their deputies, 'to sign and issue ail summons, subpœnas, 
writs, exécutions, and other processes mider the authority of the court.' The 
duties conferred upon the clerks of the city courts are substantially the 
same. 

"XIv. Complainant shows that it is the purpose and intention of his ex- 
cellency the said Braxton B. Corner, in accordance with liis publicly expressed 
views. to instruct the several solicitors and prosecuting officers in the several 
counties through which complainant opérâtes its railroad, or any part there- 
of, to ignore and defy the order of this honorable court issued upon the orig- 
inal bill in this cause, and in which injunction bas been issued suspending 
and enjoining the enforcement of said freight and passenger rates, and will 
cause to be indieted. arrested, and prosecuted in their respective counties the 
complainant and its ofBcers, agents, and servants for every charge made 
whereby a rate in excess of those prescribed by the said statutes is demanded 
or received, and for every refusai by them, or any of them, to receive any 
article offered for trausportation at the rate of compensation prescribed by 
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statute, and that the several sollcitors and thelr prosecuting offlcers will, 
under said instructions and directions, and in pursuance of the several stat- 
utes of the state of Alabama hereinbefore recited, conferring power and ati- 
thority upon them In this behalf, cause the complainant, and its offlcers. 
servants, and agents, to be arrested, Indicted and prosecuted for each of said 
charges and refusais and that the sherifCs of each of said counties will, in 
person or through their deputies or assistants, arrest and imprison the of- 
flcers, agents, and servants of complainant upon said charges and indictments. 
Unless the défendant railway company, and its ofiicers, servants, and agents, 
charge the rates for freight and passengers prescribed by the statutes of the 
state of Alabama hereinbefore referred to, numerous civil actions for for- 
feitures will be brought against complainant, and actions for damages by 
passengers and shippers of freight, and prosecutions for misdemeanors against 
Its offlcers, agents, and servants, and the clerks of the circuit courts of the 
several counties through whieh complainant opérâtes its railroad in the state 
of Alabama, and their deputies, and the clerks of tlie city courts, and their 
deputies, will, under instructions from the Governor of the state of Alabama 
and from other officiais of the state of Alabama, sign and tgsue summonses, 
subpœnas, writs, exécutions, and other processes upon such civil actions as 
may be sued ont in their several courts, and on such indictments as may be 
brought in their several courts. Complainant further allèges that Its offlcers, 
agents, and employés will, if they charge, demaud, exact, or reçoive any 
higher rates for freight or passengers than those prescribed by the said the 
'New Passenger Rate ilct' and the 'New Commodity Rate Acts,' subject them- 
selves to prosecutions for misdemeanors and to fines for each offense, and, if 
they do not or cannot pay such fines or penalties, they will be imprisoned. 
As each charge for freight or passengers at a higher rate than that prescribed 
by the statutes is made a separate offense, a multitude of prosecutions wlU 
be brought against the offlcers, agents, and servants of complainant. Com^ 
plalnant further shows that many of its agents and servants are telegraphers, 
engaged daily and hourly in communicating by telegraph to other agents and 
servants of complainant the faets conceming the movements and opérations 
of freight trains carrying both Interstate and intrastate commerce, and of 
passenger trains carrying both Interstate and intrastate passengers, as well as 
the United States mails, and are engaged also in receiving freight and pas- 
sengers, as well as in the discharge of other necessary duties connected with 
the transportation of both Interstate and intrastate commerce on the said 
trains, and many of the agents and servants of the complainant are eonductors 
on its passenger trains, which carry daily both Interstate and intrastate pas- 
sengers, as well as said United States mails, and among their several duties 
is tiiat of demanding and collecting from passengers cash fares, where they 
fail to purchase tickets at the stations at which they board said trains, and 
should the eomplainaut's servants be arrested from day to day and time to 
time, and thus prevented from discharging their several duties to the publie 
as well as to complainant, and which they are employed to perform, the pub- 
lic at large, as well as the complainant, will sufCer and sustain great and Ir- 
réparable loss and damage, and the Interstate freight and passenger trains, 
as well as the United States mails which are daily carried thereon, will be 
greatly delayed and interfered with, If not altogether stopped, and complain- 
ant would be therefore unable to keep its said agents and servants in the dis- 
charge of their several duties, or to employ or keep In the dlseharge of their 
several duties other compétent agents and servants to take the place and dis- 
charge the duties of those who may be arrested under prosecutions for mis- 
demeanors: Complainant further shows that, by reason of the arrest, indiet- 
ment, and Imprisonment of the ofiicers, agents, and servants of complainant, 
about to be done as aforesaid, the railroad properties of the complainant in 
Alabama will be ruined and destroyed, and the carrying of the United States 
mails over its Unes of railway in Alabama will be prevented, unless the re- 
stralning order and injunctlon hereafter prayed for be immedlately granted. 
Complainant allèges that the enforcement of the provisions of said acts 
against its offlcers, agents, and employés in the manner specifled above wIU 
Interfère with and stop commerce among the several states in which com- 
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plainant is eiigaged on the several Unes of railway operated by it in the 
State of Alabama, ail of said lines being used and employed In Interstate 
commerce, and wlll stop the carriage of the United States mail, the said lines 
of railway being post roads of the United States, ail of which is unconsti- 
tutional, null, and void, and violative of article 1, § 8, par. 7 of the Constitu- 
tion of the United States, under which the power to establish post roads is 
conferred on Oongress. 

"XLT. The défendant I. Cellner, who is a représentative of the class of 
passengers who use trains of the complainant for passage between points in 
the State of Alabama, and ail the persons of his class and who are similarly 
situated, will, unless onjoined and restrained by this honorable court, bring 
civil actions for forfeitures against complainant, and will institute prosecu- 
tions for penalties against the offlcers, agents, and servants of complainant, 
and will institute actions for damages against complainant, as authorized 
and directed by the several acts passed at the spécial session of the Légis- 
lature of Alabama, which are hereinbefore particularly deseribed, if complain- 
ant or its ofticers, agents, or servants charge or reçoive higher rates of fare 
for passengers than those prescribed by the 'Passenger Rate Act.' The défend- 
ant Greil Bros. Company, which is a représentative of the class of shippers 
of freight who use the trains of the défendant railway company for the ship- 
ping of freight between points in the state of Alabama, and ail persons of 
its class who are similarly situated, will, unless enjoined and restrained by 
this honorable court, bring. civil actions for forfeitures against the comiilainant. 
and will institute prosecutions for penalties against its offieers, agents, and 
servants, and will institute actions for damages against complainant, as au- 
thorized and directed by the several acts passed at the spécial session of the 
Législature of Alabama, which are hereinbefore particularly deseribed, if 
complainant or its officere, agents, or servants charge or receive liigher rates 
of freight than are prescribed by the 'New Commodity Rate Acts.' The de- 
fendant I. Cellner bas actually threatened and uiaintained that he would 
avail himself of the several acts hereinbefore recited, whicli were passed at 
the spécial session of the Législature of Alabama, and bring actions for 
damages against complainant, and civil suits for forfeitures against it, and 
would proseeute its ofticers, agents, and employés for misdemeanors, if com- 
plainant or its offieers, agents, and employés refused to carry him as a pas- 
senger on Its lines of railroad in the state of Alabama, between points in the 
State, at the rate prescribed by statute. The said défendant Greil Bros. Com- 
pany bas actually threatened and maintained that it would avail itself of the 
several acts hereinbefore recited which were passed at the spécial session of 
the Législature of Alabama, and bring actions for damages against com- 
plainant and civil suits for forfeitures against it, and would proseeute its 
offieers, agents and employés for misdemeanors, if complainant or its offlcers, 
agents, and employés refused to ship its freight which cornes within the 
scope of said 'New Commodity Rate Acts,' at the rates prescribed thereby. 
The persons who will become passengers and shippers of freight between 
points in the state of Alabama on the lines of railroad of the complainant, 
and who wlll be afîected by the said 'Passenger Rate Act' and the 'New Com- 
modity Rate Acts,' are so numerous that complainant cannot without mani- 
fest inconvenience and oppressive delay in the suit bring at this time ail of 
such persons before the court as parties défendant in this bill, and, besides, 
It Is impossible at this time to name such parties, beeause complainant can- 
not know deflnitely ail persons who may in the future become passengers or 
shippers on its lines of railway. The said défendant I. Cellner is made party 
hereto to represent ail the adverse interest of persons who may become pas- 
sengers on complainant'» lines in Alabama, and the said défendant Greil 
Bros. Company is made party défendant hereto to represent ail the adverse 
interest of persons who may become shippers of the commodities deseribed in 
the 'New Commodity Rate Acts' on the Unes of complainant in Alabama. 

"XLII. In the opération of the lines of railroad of complainant within 
the state of Alabama it receives and carries every day tliousands of passen- 
gers afCected by the rates made by the above-descrlbed 'Passenger Rate Act,' 
and also carries on its lines of railroad in Alabama thousands of shipmonts 
of the commodities deseribed in the several commodity rate acts which are 
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hereinbefore described as tlie 'New Ooimiiodity Rate Acts" : and under tlio 
'Passenger Rate Act' complainant Is required to charge passeuger rates whit-li 
are not higher than those imposed by the sald act, and, however uureasoiiably 
low said rates may be, complainant acts at its péril if It charges any higlier 
rates, and under said 'New Commodity Rate Acts,' hereinbefore referred to, 
complainant is required to charge rates of freight no higher tlian tliose 
which are imposed by said acts, and, however unreasonably low said rates 
may be, complainant acts at its péril If it charges rates higlier than those 
imposed by the said acts. In the htindreds and perhaps thousands of actions 
that may be brought agalnst complainant by the défendants herein, aud by 
other persons in the state of Alabama, to recover forfeitures iinposed by the 
several acts hereinbefore described, or by priva te individuals to recover 
damages, and in the hundreds and perhaps thousands of indictmeuts which 
may be brought against its ofHcers, agents, or employés for inisdemeanors 
for violations of the said acts, the rates of passenger and freight imposed 
by the several acts hereinbefore referred to are deemed and taken as a sufîi- 
cient évidence that the rates therein flxed are just and reasonable, and in 
ail of the said actions for forfeitures, penalties, or damages, and in ail the 
indictments for misdemeanors, the plaintiffs therein bave nothing to do but 
to produce the said acts and to prove that the rates for passenger and 
freight eharged are in excess of those flxed by the said acts, and if the de- 
fendants in said actions should be permitted to introduce any évidence in 
their défense the burden would be thrown on them to prove aflirraatively 
that the rates of passenger and freight, as the case may be, eharged by 
them, were just and reasonable, and that the rates imposed by the said 
acts were unjust and unreasonable. The question as to what are reasonable 
rates for freight and passenger traffic is an extremely diflîeult one, and re- 
quires for its détermination inquiry ihto numerous facts, to prove which re- 
quires the présence of many witnesses, and the introduction of a great mass 
of statistical évidence. Under the terms of the penalty acts hereinbefore 
referred to, complainant, if It shall charge higher rates of passenger and 
freig'ht than those which are imposed by the said 'Passenger Rate Act' and 
the said 'New Commodity Rate Acts,' will be subject to civil actions for for- 
feitures in every county In the state through which it opérâtes its railroads, 
and such actions may be brought by a multitude of différent persons. Com- 
plainant under the terms of said acts may incnr a penalty of $2,000 for each 
offense, and will subject itself to penalties and suits within the limit of a 
single day of such a large amount as to practically amount to confiscation 
of its property. AU of the ofQcers, agents, and servants of complainant, un- 
der the terms of the said acts, may be prosecuted for misdemeanors and flned 
in every county in the state through which complainant opérâtes its lines 
of railroad, and the said officers, agents, and servants, by a violation of the 
said acts, subject themselves to proseeutions for misdemeanors for each and 
every offense. The same witnesses, the same books, and the same documents 
would be needed as évidence in ail of thèse cases. The penalty suits, prose- 
eutions, civil forfeitures, and actions for damages will be so large in amount, 
so numerous, and may be instituted in so many independent différent juris- 
dictions at the same time, that it will be physically impossible for complainant, 
and its offlcers, agents, and servants to défend tliese actions, suits for dam- 
ages, forfeitures, penalties, and proseeutions. The expense which complain- 
ant and its officers, agents, and employés would incur in defeuding said ac- 
tions, proseeutions, and forfeiture suits would be enormous. Complainant 
and its offlcers, agents, and servants would also be' subjected to great ex- 
pense in employing counsel to défend such suits, aud the loss of time of its 
officers, agents, and employés in giving the necessary attention and time 
thereto would prevent the opération of the railroad. The pendeucy of such 
suits, aggregating such an enormous amount, will bave the tendency to de- 
preciate the value of its property, and will resuit in great and irréparable 
loss aud injury to the défendant rallway company and to your orator and 
the boudholders represented by it. 

"XLIII. In the multitude of actions referred to above the same question 
will be involved in ail of them, and that question eau be ti'ied and the merits 
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fairly ancl fuUy determlned- in this case. Tbe damages to accrue agahist com- 
lîlainant and the injury to complainant wi!l be great and irréparable. 

"XLIV. Complainant is remediless in the premises under tlie strict rules 
of common law, and can hâve adéquate relief only in a court of equity, where 
matters of this nature are properly relievable, unless a writ of injunction, 
as hereinafter prayed, is immediately granted; and unless a restraining 
order is granted as hereinafter prayed, the damages to accrue agaiust com- 
plainant and the injury to complainant will be irre]}arable." 

Complainant prayed for a prelimluary injunction, and on final hearing 
for a perpétuai injunction against the exécution of the several statutes here- 
tofore recited, and that the Attorney General and the Kailroad Commission, 
the clerks of the several courts, the solicitors, and sherifCs in the counties 
through which complainant's road is operated, be enjoined, respectively, from 
issuing any summons in any civil suits, the sheriffs from serving the same, 
or arresting any of complainant's ofhcers, or servants or putting them in jail, 
and the solicitors from indicting its employés or servants, or from causing 
them to be arrested and imprisoned under any indictment or warrant, or 
otherwise, on account of any charge based upon any violation by the com- 
plainant, or its ofBcers and servants, of the ternis of said acts of the Législa- 
ture as to the rates and orders made thereon by the Railroad Commission ; also 
that the individual shippers named and ail other persons in the same elass be 
enjoined from instituting or prosecuting in any court any civil actions for the 
forfeitures, and ail actions for damages, and any criminal prosecutions against 
c'onnilainant or its servants, etc. ; also enjoining the défendants aliove named, 
and ail other persons, individuals, or corporations, from briuging or prosecut- 
ing any suit, either at law or in equit,y, or proceedhig in equity in the nature 
of quo -warrante, mandamus, or injunction, for enforcing or declariug the 
révocation of the right or license of complainant to carry on intrastate busi- 
ness in Alabama in conséquence of the flling of the supplemental bill in this 
court. 

The Central Trust Company of New York, trustée for the bondliolders of 
the Central of Georgia Railway Company under what is known as the "Sec- 
ond Préférence Mortgage," interest on which is payable only from t!ie net 
earnings of the Central of Georgia Kaihvay Company, also iilod its bill 
against that company, and the other offîcers and persons named in the l)i1I of 
the Central of Georgia Railway Company, praying the same relief as that 
asked by the Central of Georgia Railway Company, and also that the com- 
pany be enjoined from putting the reduced rates in force. Afiidavits were 
offered on both sides as to the value of the several railroads, their iucome from 
ail sources, their cost, and the mode of conducting their business, and other 
pertinent matters as to the probable effect of the reduced rates. Tlie appli- 
cations for the preliminary injunctions were heard together. and the oral 
arguinent at the bar extended over a period of ten days, with tlie understand- 
ing that counsel might argue any niatter deemed pertinent with leave to pré- 
sent suoh questions by formai modes after the court annouuced its opinion, 
wlien judgmeiit would be rendered thereon. 

Lawton & Cunningham and Steiner, Crum & Weil, for Central of 
Georgia Ry. Co. 

John C. Spooner, Albert Rathbone, and Henry V. Poor (Hugh Nel- 
son, of counsel), for Central Trust Co. of New York. 

Henry L. Stone, Gregory L. Smith, Cabaniss & Bowic, George W. 
Jones, and J. Manly Foster, for Louisville & N. R. Co. and South & 
N. A. R. Co. 

Gregorv L. Smith, Claude Waller, and A. R. Goodhue, for Nash- 
ville, C. & St. L. Ry. Co. 

Geo. P. Harrison and Steiner, Crum & Weil, for Western Railway 
of Alabama. 

Alex. M. Garber, Atty. Gen., S. D. Weakley, Horace Stringfellow, 
and H. C. Selheimcr, for respondents. 
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JONES, District Judge (after stating the facts as above). Thèse 
cases involve the rights of the owners and the pubUc in the use of vast 
properties devoted to state and interstate commerce, the relations of 
the States to the United States, the extent of its judicial power in the 
enforcement of the Constitution and laws, the power of the state un- 
der its own Constitution, and the rights of citizens under both the 
state and fédéral Constitutions. Counsel were invited to présent their 
views unhampered by any limitation as to time or the mode of raising 
the issues, and the court has had the benefit of able and extended dis- 
cussion at the bar. 

If it be true, as respondents insist, that thèse cases are suits against 
the state, the bills must be dismissed, regardless of the merits of the 
grievance disclosed. Looking to the record, we find that complain- 
ants, who are citizens of other states and citizens of this state entitled 
to come into this court by reason of the fédéral question, seek to pre- 
vent certain citizens of Alabama from doing acts, under color of its 
laws, which complainants claim will illegally destroy a property right, 
protected by the Constitutions both of the state and of thé United 
States. More fully stated, the case is this : Complainants are com- 
mun carriers. Being engaged in that calling, it is compétent for the 
Législature to fix their maximum rates. The Législature has done 
so. The rates so fixed are prima facie lawful. The Législature has 
no power to fix rates which are unreasoiiable. The courts are the final 
arbiters of such questions. The carriers claim that the rates fixed are 
illégal, in that they do not perm.it an adéquate return on the value of 
their property, and will deprive complainants of their property with- 
out due process of law, in violation of the fourteenth amendment and 
provisions of the Constitution of this state for the protection of proper- 
ty rights. Respondents insist the rates are reasonable, and permit an 
adéquate return upon the value of the property, and threaten by civil 
suits against the carriers, and by indictments and prosecutions against 
complainants and their servants, to compel the carriers to observe the 
statutory rates. This is the entire scope of the controversy between 
the parties before the court. Plainly, in form, at least, the cases fall 
within the very letter of any définition of "cases in equity," and "con- 
troversies between citizens of différent states," of which this court is 
given jurisdiction by the Constitution and laws, and the state is not 
sued. 

The Bills are Not Suits Against the State. 

In Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 390, 14 
Sup. Ct. 1047, 1051, 38 L. Ed. 1014, the insistence was that the suit 
was against the state. The Suprême Court said: 

"We are unable to yleld to this argument. So far from the state being the 
real party in the case and upon whom the judgment effectively opérâtes, It 
has, in the peouuiary sensé, no interest at ail. Going back of ail matters of 
form, the only parties pecuniarily affected are the shijipers and the carriers, 
and the only direct pecuniary interest which the state eau hâve arises virhenr 
It abandons its governmental eharacter and as an individual employs the 
railroad company to carry its property. There is a sensé, doubtless, in which 
it may be said the state is Interested in the question, but onlj' in a govern- 
mental sensé It is Interested in the well-being of its citizens, in the just and 
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equal enforeement of its laws ; but such governmental interest is not a pecinii- 
ary interest whlch causes it to bear the burden of an adverse judgment. Not 
a dollar will be taken from the treasury of the state, no iiecuuiary obli}.':i- 
tion of It will be euforced, and none of its property will be affected by any 
decree "whlch may be reudered. It is not nearly so much affected by the decree 
in this case as it would be by an injunction against officera staying the col- 
lection of taxes ; and yet fréquent and unquestioned exercise of jurisdiction 
of courts, State and fédéral, bas been indulged in restralnt of collection of 
taxes illégal In whole or in part." 

In Missouri Railway Co. v. Missouri Railroad Commission, 183 U. 
S. 53, 60, 22 Sup. Ct. 18, 46 L. Ed. 78, it was insisted that the state was 
the real plaintiff, and, as the state was not a citizen within the meaning 
of the removal acts, a mandamus proceeding to compel the railway 
company to observe the rates could not be removed to the United 
States Court on the application of the railway company. The Su- 
prême Court, however, held that the state was not the real party, and 
that the suit, other conditions permitting, could be removed. It said î 

"It is not an action to recover any money for the state. Its results do 
not inure to the benefit of the state as a state, in any degree. It is a suit 
to compel eompliance with an order of the Railroad Comniissioners in respect 
to rates and charges. The parties interested are the railway company on the 
one hand and they who use the bridge on the other — one interested to hâve 
the charges maintalned as they hâve been ; the other, to hâve them reduced 
in eompliance with the order of the Railroad Commission. They are the 
real parties in interest, in respect to whom the decree will operate." 

It was also urged in that case that the "state had a direct pecuniary 
interest in the resuit of the litigation by virtue, first, of its possible 
liability for the costs, and, second, because, if the litigation were 
pushed to the extrême, there might be penalties imposed which would, 
when collected, possibly inure to the school fund of the state." The 
Suprême Court decided that did not alter the nature of the suit. It 
said: 

"Whatever may be the resuit of any subséquent or ancillary proceeding, 
the direct effect of this suit is to obtain a decree of the court commanding 
the railway company to comply with the orders of the Commission. Such a 
decree is similar to the ordinary decrees of a court of equity. It is a familiar 
rule that a court of equity may enforce eompliance with its orders and decrees 
by penalties upon the delinquent. So that, if this possible pecuniary resuit 
is sufflcient to make the state the party plaintiff, it would follow that in 
Missouri the state is the real party plaintiff in every equity suit, because lu 
every equity suit penalties could be imposed. Neither can it be held that 
the state's voluntary assumption of the costs, if the litigation is adverse to 
the Railroad Commissioners, makes it the real party plaintiff. That is sim- 
ply an incidental matter, and does not détermine its relation to the state, any 
more than its payment of the salary of the judge, the fées of the juror, or 
any other expense of the litigation. We are of opinion, therefore, that the 
party named in the record as the plaintiff is the real plaintiff, and that the 
voluntary assumption by the state of the costs in some contingencies of the 
litigation, or the indirect and remote pecuniary results which may follow 
from disobedience to the orders of the court, do not make it the party to 
whom alone the relief sought inures, and la whose favor a decree for the 
plaintiff will effectively operate." 

The same ruling was made in Smyth v. Ames, 169 U, S. 518, 18 
Sup. Ct. 418, 42 L. Ed. 819. 
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In McNeill v. Southern Railway Company, 202 U. S. 559, 26 Sup. 
Ct. 724, 50 L. Ed. 1142, the Suprême Court reiterated the doctrine of 
the earlier cases. -It said: 

"We think the real object of the blll may properly be said to hâve beeu 
the restraiulng of illégal interférence with the propertj' and Interstate busi- 
ness of the railway company ; the asserted rlght to interfère whieh It was the 
object of the bill to enjoln being based upon the assumed authority of a state 
statute, whieh the bill alleged to be in violation of the rlghts of the railvs'ay 
Company, proteeted by the Constitution of the United States, lu this aspect, 
the suit was net in any sensé a suit against the state." 

Statement of Respondents' Légal Propositions. 

II. Respondents answer that the reason of thèse décisions cannot 
control the disposition of the supplemental bills, since the officiais 
whose action was enjoined in the cases cited vvere "specially charged" 
with the exécution of the laws ; that this feature is wholly wanting in 
the supplemental bills, though it is positively averred in them that the 
state officiais will enforce the rate législation; that the officiais who 
are défendants hâve now no officiai power to enforce the rate législa- 
tion; and that the laws which authorized them to be sued hâve been 
repealed. They insist the supplemental bills are suits against a sov- 
ereign state, of which this court has no jurisdiction. They go further, 
and urge that the original bills, which it is now admitted were not 
suits against the state at the time they were filed, hâve now become such 
suits, because, subséquent to their filing, the Législature has stripped 
the défendants therein of ail power to enforce the rate législation, and 
repealed the législation which permitted them to be made défendants 
in a suit by the carrier to détermine the reasonableness of the rates. 
Irrespective of thèse défenses, they assert that the due process of law 
for which the Constitution provides is satisfied hère, no matter hbw 
inadéquate may be the remedy at law for the full protection of the right 
asserted, if in each case as it arises complainants be afforded in that 
particular case a fair trial in a court of justice according to the usual 
modes of procédure applicable to cases at law. While they do not as- 
sert in so many words the doctrine as the court hère puts it, they in- 
evitably deny, either that the usual remédies of equity in such cases 
form any part of the "law of the land," which complainants are en- 
titled to invoke, or, else that the state, in its discrétion in ordering per- 
sons and things within its dominions, may so adjust the relations of 
officiais to the exécution of a statute that no court can prevent its im- 
médiate enforcement, although the statute be unconstitutional and the 
officer be about to exécute it, and the arrest of such action of the offi- 
ciai be absolutely necessary, at the very threshold of the litigation, to 
save a property right from destruction. Counsel raise many other im- 
portant questions which will be noticed in the order of their présenta- 
tion. 

By None of the Tests can the Bills be Held to be Suits Against the 

State. 
Alabama is a sovereign state, except in the particulars wherein its 
rights and powers are curtailed by the Constitution of the United 
States. The full sovereignty of Alabama is not vested in any one of 
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the departmeiits of its government, or in ail of them combined, since 
the people hâve retained some of their power. Const. Ala. § 3G. The 
government of the state is not to be confounded with the state itself. 
One is the servant ; the other is the sovereign. Under our f ree in- 
stitutions, no officiai can truthfully déclare, "I am the state." The 
Constitution of the state distributcs the sovereign power of the people 
among three co-ordinate departments, giving each so much of that 
power as deemed requisite to the accomplishment of the task commit- 
ted to it. Thèse three departments combined, save as limited by the 
state and fédéral Constitutions, represent the sovereignty of the peo- 
ple of Alabama. AU the powers of thèse departments are subject to 
the checks and limitations of the Constitution of the state and of the 
United States. Within the scope of their delegated authority, the 
acts of state officers are the state's acts. When they transgress the 
limits of their authority, it is not the state which acts, "for as it can 
act and speak only by law, whatever it does say and do must be law- 
ful," but is "the mère wrong and trespass of individuals, who false- 
ly speak and act in its name." Poindexter v. Greenhow, 114 U. S. 
390, 5 Sup. Ct. 914, 29 L. Ed. 185. If the acts of officers of thèse 
departments, outside of the scope of the power intrusted, cannot be 
efifectively stayed when necessary to save the liberty and proper- 
ty of the citizen from illégal invasion under color of state laws, 
because such proceedings are suits against the state, which the 
citizen cannot maintain, there is an end of real constitutional gov- 
ernment and liberty, and the enthronement in their stead of officiai 
absolutism. "The Constitution deals.with substance, not shadows. Its 
inhibition was leveled at things, not the name. If the inhibition can 
be evaded by the form of the enactment, its insertion in the funda- 
mental law was a vain and futile proceeding." Cummings v. Mis- 
souri, 4 Wall. 377, 325, 18 L. Ed. 356. 

Scrutinize as we may the insistence hère, the acceptance of the 
argument in support of it inevitably leads, in its final complexion, to 
the fatal admission that somewhere in our constitutional System a safe 
shelter can be found for législative évasion of its most sacred com- 
manda. Stripped of sophistry, the naked proposition is that the power 
of the Constitution to protect a property right must surrender to the 
deftness and cunning of the draughtsman in adjusting the relations 
of the officer to the exécution of an unconstitutional statute ; that the 
phrase maker, not the fundamental law, détermines wdiether a con- 
stitutional right has any virtue. Mr. Justice Lamar, in an elaborate 
review of the décisions on this subject, in Pennoyer v. McConnaughy, 
140 U. S. 1, 11 Sup. Ct. G99, 35 L. Ed. 363, declared : 

"Tbe gênerai doctrine of Osborn v. Bank of United States, 9 AVlieat. 738. (i 
L. Ed. 204, that tlie Circuit Courts of tbe United States will resti'îiin a stati> 
officer from executing an miconstitutioiial statute of tlie state. wlieii to exer-iite 
it would violate the rights and privilèges of the complainant wliicli hâve U^'.'n 
guaranteed by the Constitution and would work irréparable damage and in- 
jury to him, has never been departed from." 

In Prout V. Starr, 188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584, 
the court declared: 
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"It is the settled doctrine of thls court tliat a suit agalnst individuals for 
tlie purpose of preventing them, as ofBcers of tlie state, from enforcing an un- 
constitutional enactment to the injury of tlie rlghts of the plaintifiC, is not a 
suit against the state witlJiu the meauiDg of [the eleventh] amendment." 

In this respect, the principle applied in the great judgment of Chief 
Justice Marshall in Osborn v. Bank, decided years before the adoption 
of the fourteenth amendment, has always been enforced, The effect 
of the fourteenth amendment upon the scope of the eleventh amend- 
ment was not directly passed upon by the Suprême Court, although 
involved in some cases, until the case of Prout v. Starr, supra, where 
it is said : 

"It would he most unfortunate if the immuuity of the individual state 
against suits by citizens of other states, provided for In the eleventli amend- 
ment, were to be interpreted as nullifyiug other provisions which confer power 
on Oongress, * * * ail of which provisions existed before the adoption of 
tlie eleventh amendment, which still exist, and which would be nullified and 
made of no effect if the judieial power of the United States could not be in- 
volved to protect citizens affected by the passage of state laws disregardlng 
the constltutional limitations. Much less can the eleventh amendment be 
successfully pleaded as an invincible barrier to Judieial inquirjf whether the 
salutary provisions of the fourteenth amendment hâve been disregarded by 
state enactment." 

The Suprême Court has settled, beyond the pale of further con- 
troversy, that when the state is not an actual party to the record, and 
the judgment in the suit cannot take the state's property, or fasten 
liens upon it, or direct the disposition of funds in its treasury, or com- 
pel the state, indirectly, by controlling its officers, to perform any con- 
tract, or to pay any debt, or to govern the exercise of any discrétion 
vested in the officiai in the exécution of valid statutes, the state is not 
a real party, and the proceeding cannot be held to be a suit against the 
state. The state is not a party hère. No decree which can be ren- 
dered hère can invade its rights in any of the particulars named. The 
supplemental bills are not, therefore, in any sensé suits against the 
state. Poindexter v. Greenhovv, 114 U. S. 284, 5 Sup. Ct. W3, 962, 39 
L. Ed. 185 ; Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 
35 L. Ed. 363 ; In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 
689 ; Tindal v. Wesley, 167 U. S. 204, 17 Sup. Ct. 770, 42 L. Ed. 137 ; 
Davis V. Gray, 16 Wall. 203, 31 L. Ed. 447; Prout v. Starr, 188 U. 
S. 537, 33 Sup. Ct. 398, 47 L. Ed. 584. 

If we give any force whatever to the purpose which called forth 
the eleventh amendment, it destroys ail foundation for respondents' 
argument, which one of complainants' counsel aptly describes as an 
assertion : 

"If you make it anybody's business to enforce the législation, a suit to pre- 
vent it is not a suit against the state. If you make it nobody's spécial busi- 
ness, and anybody can enforce the law, then a suit to stop it is a suit against 
the state." 

Certainly, if, as the courts hâve repeatedly held, it is no invasion of 
the sovereign's prérogatives to prevent his chosen minister from obey- 
ing an illégal command which he is specially charged to exécute, what 
warrant is there, in any System of logic, for claiming that this same 
sovereign can hâve any just cause of complaint, when restraining hands 
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are laid upon an officiai to prevent his doing a like illégal act, as to 
which the sovereign has laid no spécial command upon him? 

Whether or Not Officer is "Specially Charged" to Exécute the Statute, 
Whose Enforcement is Enjoined, Cannot Détermine the Na- 
ture of the Suit or the Extent of the Remedy. 

It is undeniable hère, if complainants prove their bill, and for the 
purpose of this hearing it must be assumed that they may, that they 
will suffer irréparable wrong, unless they can immediately arrest the 
action of private individuals and the officiais under the invalid statutes. 
Whether an officer or private individual be "specially charged," or 
whether it be Icft to his discrétion, to en force the unconstitutional 
statute, sheds no light whatever upon the validiy of the statute, or the 
nature of the case, or of the wrong suffered, and cannot alter in the 
slightest degree the scope of the suit, or the effect of the judgment 
which may be rendered as to the exécution of the statute. The in jury 
and the wrong are the same in both cases. The character of the duty, 
and the validity of the statute which exacts it, are not changed by the 
fact that it is imposed by a spécial statute, instead of beiug fixed by 
the gênerai law. The duty is the same in each case. When the con- 
tingency arises which calls for the performance of the duty under the 
gênerai law, the officer is as peremptorily charged to exécute it as when 
the duty arises under a spécial statute ; and when he acts the consé- 
quences are the same, whether he acts under the compulsion of a 
spécial duty or simply volunteers to put the laws in motion. The offi- 
cer's relations to the exécution of the statute are material only in de- 
termining in the particular case whether he is a proper or necessary 
défendant to the suit to arrest the opération of the statute. The pre- 
sumption from the spécial charging of the duty is that the officer will 
perform it, and, is therefore, the équivalent of an allégation that he 
will attempt to exécute the statute. He stands, as regards the threat- 
ened property right, in the same attitude as the officer, who, though 
not specially charged, nevertheless threatens to enforce the statute. If 
the circumstances of the case, and the nature of the right about to be 
invaded, are such that the acts of the officer will resuit in irréparable 
injury and a multitude of suits unless his action be restrained, the 
courts must restrain an officer who, though not specially charged, 
threatens to exécute the statute, just as it would an officer who is 
"specially charged," and upon the same principle upon which it would 
proceed against a private individual, who threatened a like wrong. 

Législative Cunning Cannot Overthrow the Force of a Constitutional 

Provision. 

III. Every well-informed layman is aware that the great purpose 
of ail civilized government is to protect life, liberty, and property. 
The protection of rights of property is next in importance only to pro- 
tection of life and liberty. Indeed, there is Httle real liberty where 
rights of property are not respected and enforced. Ail enlighten- 
ed governments seek to secure thèse rights from impairment by ar- 
bitrary acts of government, as well as from invasion by private in- 
dividuals. Nowhere is this duty of government to protect property 
161 F.— 61 
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rights more emphatically prpclaimed than in our state Constitution of 
1901, which, in section 35, déclares : 

"The sole object aud only legitimate, end of government is to protect tbe 
citizen in the enjoymeut ol life, liberty and property, and wheii the govern- 
ment assumes other functions, it is usurpation and oppression." 

The purpose of the fifth and fourteenth amendments to the Constitu- 
tion of the United States is to prohibit, on every foot of American soil, 
ail illégal acts of governrnent, state or fédéral, invasive of the right to 
life, liberty, or property. Our constitutional Systems, which parceled 
out the sovereignty of the people among separate and independent de- 
partments, each of which was forbidden to enter the orbit of the other, 
had left little play for the arbitrary exercise of the executive préroga- 
tive concerning the enjoyment of thèse rights. Thèse amendments 
were designed chiefly to secure the enjoyment of thèse rights againsf 
arbitrary exercise of législative power, and to give effective protection 
against such assaults upon the fundamental rights of the citizen, when- 
ever attempted under the forms of law. It is well settled that a state 
cannot do or effect indirectly what it cannot do or effect directly, and 
that, in whatever language a statute may be framed, its purpose and 
its constitutional validity must dépend upon "its natural and reason- 
able efïect" upon the right involved. Henderson v. Mayor, 93 U. S. 
259, 268, 23 L. Ed. 543 ; Joseph v. Randolph, 71 Ala. 499, 46 Am. 
Rep. 347. "It is the duty of the courts to be watchful of the constitu- 
tional rights of the citizen. A close, literal construction deprives them 
of half their efïicacy, and leads to graduai dépréciation of the right, 
. as if it were more in sound than in substance." Boyd v. United States, 
116 U. S. 616-635, 6 Sup. Ct. 524, 535, 29 L. Ed. 746. 

Efïect and Purpose of the Statutory System for Enforcing Rates. 

The statutes whose exécution is hère prayed to be arrested involve 
the business of carriers transacted in very many places, upon hundreds 
of miles of railway, in the opération of which a multitude of trains 
and thousands of employés are engaged. They transport daily thou- 
sands of passengers and thousands of parcels of freight. The trans- 
portation of every passenger and every pièce of freight, and demand- 
ing or receiving greater compensation than the prescribed rates, is 
made a separate offense. The carrier, in a day's business, if it does 
not observe the rates, will necessarily commit several thousand viola- 
tions of the statutes, for each of which he is subject to a fine of not 
exceeding $2,000 ; and his employés, who knowingly engage in any 
violation of the rates, are subject to a fine of not less than $100 nor 
more than $500 for each offense. 'So far as the nonobservance of the 
statute involves a private wrong, any person may bring his civil action 
to redress it, and may swear out warrants for violations of the rate 
statutes so far as they constitute public offenses. No one who reads 
the history of the times aright can fail to realize that thèse suits and 
prosecutions would be begun and relentlessly pursued until the carrier 
put in the rates. Under such conditions, nonconformity to the rates 
for a single day wouW resuit in the forfeiture of the carrier's property 
. worth many millions of dollars, and, subject his servants and employés 
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to arrest and imprisonment, preventing the carrier from discharging 
his duties to individuals and the public. The inévitable outcome oi the 
situation thus brought about by the législation, if the rates be unreason- 
able and respondents' contention be correct, is that the carrier must at 
once observe the statutes, and thereby be deprived of property without 
just compensation, or else, in order to avoid the taking of his prop- 
erty, must refuse to obey the statutes, and thereby assume the fright- 
ful burden and costs of défense of a multitude of indictments in the 
law courts, in différent places, at the same time, which, even if suc- 
icessful, would entail as great losses as the in jury resulting from obédi- 
ence to the statute, and, in addition, be forced to wager his entire 
property upon the successful outcome of his défense at law. Under 
this deliberately planned System of laws for enforcing the rate légis- 
lation and hampering the défenses thereto, the carrier, no matter 
what course he takes, is confronted with ruin. 

Only a cursory examination of the practical opération of the statutes 
passed at the called session is needed to demonstrate that their intent 
is not only to enforce the rates, but also, as far as possible, to take 
from the carrier ail effective means for the protection of his rights, 
if he desires to contest the rates. The design of the présent statutes 
is to compel the rates to be put in force as soon as promulgated, no 
matter how destructive the resuit, by withholding any effective means 
to prevent the enforcement of rates until they hâve long been in opéra- 
tion. In the interval elapsing, under the présent statutes, between the 
promulgation of the rates and the time when the carrier can get into 
the chancery court and hâve the rates enjoined, there must, in any 
event, be many days' delay. During that interval, as we hâve seen, 
he has no means of défense against the rates except by meeting in- 
numerable suits at law and indictments and trials in the criminal 
courts. He is not permitted, as other persons would be under the 
same circumstances, to submit to the statutory rates and perform the 
service under protest, and sue to recover the balance necessary to 
make a fair reward for the use of his property. This mode of défense 
is deliberately prohibited. The demand or receipt of rates greater 
than those preseribed by statute is made as grave an offense as the 
refusai to transport at the rates fixed by statute, and necessarily every 
such suit would subject him to the statutory penalties. Under the prés- 
ent statutes, there is no tribunal which can absolve the carrier from the 
penalties incurred while he is contesting the rates in the courts. If the 
court of equity enjoins the exécution of the statute, under its equity 
powers, pending final décision, and the carrier be cast in the suit, he 
remains exposed to the numberless penalties incurred while the case 
was in the courts. Every way of escaping this péril is blocked against 
him. A failure to observe the rates for a single day to make a test 
case, would subject his property to confiscation. He must incur that 
risk to make a test case of any sort, no matter how short the test. If 
one test case be made, he must observe the rates thereafter, in order to 
prevent confiscation from future penalties, during the long period nec- 
essary to détermine the right in the courts, if, to conserve ail his 
rights, he resists from the outset, he must waste his substance in meet- 
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ing innumerable assaults upon the right, although successful in finally 
beating them off in the courts. There is nothing in tlie nature of the 
right the carrier afserts, or the act out of which it grows, which can 
justify the érection of such barriers to its assertion. The service, the 
act of transpôrtation for which the reward is claimed, whatever may be 
said of the charge for it, is not only lawful in itself, but laudable. The 
law requires it to be perf ormed. The carrier's only offense is that 
he differs with the authorities as to the reasonableness of the reward 
the statute allows him for the use of his own property. It is the mère 
assertion of a conscientious différence of opinion as to the worth of 
the service. The exercise of the right is not harmful in itself, does 
not imperil either life, liberty, or property, nor the' public peace or 
morals, or revenues of the state, and does not defy its authority. No 
one is guilty of a défiance of the law who seeks to test the validity of 
a statute in an orderly way in the courts of the couhtry. No other 
property owner, no other person who renders service to another, is so 
hampered in the défense of a property right in the courts of justice, 
and subjected to such heavy burdens, even when he makes good his 
défense, and to such frightful penalties if he fails. It is idle to say 
that the carrier can be lawfully put in this plight, when he seeks to 
vindicate such a right in the courts, because he exercises a public call- 
ing, and has been granted a franchise by the state. The right to de- 
mand an adéquate reward for the use of one's property is as much 
under the protection of the Constitution as a man's house or farm. 
True, the nature of the carrier's business and the obligations resulting 
from it to the public are such that he may incur liabilities and suffer 
penalties regarding the conduct of that business, which could not be 
entailed or enforced, under like circumstances, against persons not so 
engaged. When he cornes into a court of justice to défend his prop- 
erty right, he is not exercising his calling as a carrier at ail, but in- 
sisting upon a constitutional right secured to ail alike. Justice must 
be donc, without respect of persons, and is not subject to classification. 

State Cannot Prevent Resort to Equity, in Proper Case, Either Under 
Its Own Constitution and Laws, or Under the Con- 
stitution and Laws of the United States. 

Viewing the question solely under our state Constitution, it is not 
compétent for the Législature to take from the property owner the 
right of resort to a court of equity for préventive remédies for the 
protection of a property right, if his case falls within the established 
principles upon which courts of equity usually administer such relief. 
From its earliest history the state has administered équitable remédies 
in its courts of chancery. Authority to administer such relief in cases 
falling within équitable cognizance is inevitably included in the judicial 
power, which the state Constitution and laws vest in the courts of chan- 
cery. Whether or no the Législature can abridge this equity power 
of the courts, by providing exclusive remédies at law, it is certain the 
Législature cannot so legislate regarding a right, if it falls within the 
protection of a court of equity, that the property owner, who is not 
given an adéquate remedy at law, can be shut off from a seasonable 
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resort to the chancery court for the exercise of its usual préventive 
remédies, when necessary to préserve a property right from destruc- 
tion. The fourteenth amendment and the state Constitution alike re- 
quire "the law of the land" to be administered in the courts of Ala- 
bama. The state courts of equity hâve always intervened for the pro- 
tection of a property right, w^hen necessary to save it from irréparable 
injury. 

In thèse cases, however, the right to resort to équitable remédies 
does not at ail dépend upon the Constitution and laws of Alabama. 
The equity power to afford such relief, in proper cases, is part of the 
judicial power brought into being by the Constitution of the United 
States, a large part of which is distributed to the Circuit Courts of the 
United States, which are under duty and hâve authority to afford ail 
those remédies for the protection of a property right which were ad- 
ministered by the High Court of Chancery in Ëngland at the time of 
the adoption of the Constitution of the United States. Although, 
therefore, the state law may afford an adéquate remedy at law in a 
particular case, or, as in thèse cases, attempt to prevent any efficient 
remedy in its own courts of equity, yet, if the case properly falls within 
the principles upon which the High Court of Chancery in England at 
the time of the adoption of the Constitution of the United States gave 
a remedy. the courts of the United States cannot withhold it. Missis- 
sippi Mills V. Cohn, 150 U. S. 204, 14 Sup. Ct. 75, 37 L. Ed. 1053. 

Right of Fédéral Court to Enjoin Illégal Use of State Power to 
Destroy a Constitutional Right. 

IV. Section 1 of the fourteenth amendment ordains : 

"Nor shall any state deprive any persoii of life, Ilberty or property witliout 
due process of laws ; nor deny to any person within its jurisdiction tlie equal 
pi'otection of the laws." 

Congress is given power "to enforce" its provisions "by appropriate 
législation." It bas enacted "appropriate législation," vinder which the 
courts enforce the rights secured by this section. In Chicago & Bur- 
lington Railroad Co. v. Chicago, 166 U. S. 226, 233, 17 Sup. Ct. 581, 
583, 41 L. Ed. 979, it is said : 

"It must be observed that the prohibitions of the amendinent refer to ail 
Instrumentalitles of the .state, to its législative, executive, and .-judicial autliori- 
ties, and therefore whoever, by virtue of public position under a state govern- 
nient, deprives another of any right protected by that amendment ngainst 
rteprivation by the state, violâtes tlie constitutional inhibition, and as lie acts 
in the name and for the state, and is clothed with state power, his act is that 
of the state. This must be so, or, as as we ba\'« said, the prohibition has no 
ineaning, and the state has clothed one of its agents with power to annul or 
évade it." Ex parte Virginia, 100 U. S. 339, 25 Jj. Ed. 676; Neal v. Dela- 
ware, 103 U. S. 370. 26 L. Ed. 567; Yick Wo v. Ilopkins, 118 U. S. 356. 6 
Sup. Ct. 1064, 30 L. Ed. 220 ; Scott v. McXeal, 154 U. S. 34, 14 Sup. Ct. 1108, 
38 L. Ed. 896. 

It is a maxim of constitutional law that, when "the end is required, 
the means are given." Authority and duty to prevent an evil inevitably 
carry with them authority and duty to overcome ail the means by which 
that evil can be accomplished. The amendment is directed against 
the wrongfuî use of state power. It is the wrongful use of state power, 
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and not who uses it, which détermines when the prohibitions of the 
amendment apply. Citizens may swear out warrants of âtrest, and go 
before grand juries and secure indictments, in order to enforce penal- 
ties, and thus compel submission to state statutes. The citizen, it îs 
true, is not ordinarily vested with state power ; but in this instance 
valid laws of the state permit him to put state power in motion to en- 
force the statute. The resuit is, to quote tlie language of one of 
cornplainant's counsel: 

"Any one can sweep across the state Uke a blisïznrd ùv sirocco, and with hia 
informations consume the property of thèse ilefeudanta. The enforcement of 
the acts does not dépend upon the officers of the state. They hâve put it in 
the power of anybody to enforce them." 

When the Législature refrains from putting any spécial duty upon 
the officer, and expressly dénies him power to enforce a statute, and 
leaves the state power to enforce the statute solely in the keeping of 
private citizens, and the citizen avails himself of the state power thus 
left at his disposai, ean it reasonably be affirmed that state power has 
not been used, and wrongfullyused, to that end, if the statute be in- 
valid? Is not the individual, pro hac vice, made the state's officer in 
the initial steps for enforcing the invalid statute? Whether this be so 
or not, when warrants are sworn out, indictments found, or suits 
brought to enforce an unconstitutional statute, valid laws of the state 
are set in motion to enforce that statute, and déclare the duty, as the 
case may be, respectively, of clerks, to issue summons and capiases, of 
sherififs to serve summons and complairit and to make arrests, and of 
the solicitors to prosecute indictments. Thèse lawsuits, indictments, 
arrests, and prosecutions are the means for bringing , about the for- 
bidden end. Without the use of such instrumentahties, the invahd 
enactment cannot be enforced, and the wrong canhot be accomplished. 
If the use of thèse instrumentahties be not restrained, the wrong will 
be done. The défense, to be effective, must be as broad as the assault, 
and deal with it in every form. It is inévitable, therefore, that the 
courts, in order to prevent the consummation of the wrong and to 
perform their duty under the Constitution of protecting property 
rights, must not only hâve the power, but must exercise it, to enjoin 
the lawsuits, the arrests, and the prosecutions. The exercise of such 
power is not only "appropriate," but it is the only means for the effect- 
ive prévention of such wrong. In the exercise of such power in pre- 
venting the wrong, the court exerts no unusual or extraordinary au- 
thority, but simply foUows ancientprinciples of justice, brought over 
by our ancestors from across the seas, and applies them to new condi- 
tions created by modem afïairs and industrial development, and new 
state policies, whereby state officers are prevented from taking any 
steps, of their own motion, to bring offenders to justice. If the Con- 
stitution is to be followed, the court must arrest the wrongful use of 
the state's machinery of justice, put in motion by private citizens to 
enforce an unconstitutional statute, whenever necessary to prevent in- 
vasion in that way of rights the amendment secures, and oii the same 
principles upon which it would interfère, when put in motion by of- 
ficiais specially intrusted with the duty of enforcing the illégal enact- 
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ment. If such proceeding against individuals wrongfully using state 
power to accomplish the forbidden end could be treated as suits against 
the State, the fourteenth amendment would necessarily authorize them. 
It was adopted long after the eleventh amendment. While both must 
be given a distinct field of opération as far as possible, yet to the extent 
of irreconcilable confiict the latest expression in the Constitution of 
the sovereign will of the people must control in ail cases, where dep- 
rivation of property is attempted, without due process of lavv, by ag- 
gressive or affirmative action of state officiais. If we hold that the 
protection of the amendment can be eluded, when private persons, and 
not officiais, set state power in motion for the illégal destruction of a 
right it protects, it involves the maintenance of the baleful constitution- 
al doctrine that the suprême law of the land can be halted and render- 
ed helpless by the mère form in which the wrongdoer chooses to clothe 
his défiance of it. 

The fourteenth amendment was not involved in Poindexter v. Green- 
how, supra, though it was in Chicago & Burlington R. R. Co. v. 
Chicago, supra. Some hâve criticised the doctrine declared in those 
cases, as to when the action of state officiais is the action of the state, 
as involving the inconsistent assertion that the action of an officer out- 
side of the Constitution and laws of the state is not the action of the 
state, and yet, nevertheless, when the officer does so act, such conduct 
on his part is state action, which invokes the opération of the four- 
teenth amendment. The inconsistency, however, is more seeming than 
real. It is true that an unconstitutional act is no law, and the courts 
must ordinarily treat transactions under it as though the statute had 
never been passed. Yet, when the officer sets the state's machinery of 
justice in motion to enforce an unconstitutional enactment, he accom- 
plishes his purpose by the use of valid laws of the state. Whether the 
particular statute sought to be enforced be unconstitutional or not, the 
laws of the state which provide for arrestîng, îndicting, prosecuting, 
and punishing persons charged with offenses against the state are valid 
laws of the state, and state power is used in such prosecutions, in law 
and in fact, as effectually as when the prosecution is for the violation 
of a valid enactment of the state. It is, therefore, literally true, in the 
constitutional sensé, although the effort be made to enforce an uncon- 
stitutional enactment, that the acts of state officers in the courts to that 
end are acts of the state, and wrongful use of its power, within the 
purview of the fourteenth amendment. 

Fitts V. McGhee Controlled by Subséquent Décisions. 

V. In answer to ail this, respondents cite Fitts v. McGhee, 172 U. 
S. 516, 19Sup. et. 269, 43 L. Ed. 535, and sturdily insist that it for- 
bids the court to entertain thèse bills. Whatever doubt arose at one 
time as to the exact scope of the doctrine of that case has long since 
been dispelled by subséquent décisions on ail the questions of which it 
treats. If it were not for the zeal of counsel in urging their insist- 
ence, the court would not make other answer than the citation of those 
décisions. The uniform doctrine of the Suprême Court at the time of 
that décision had always been that a suit against an officer of the state 
to arrest his action under an unconstitutional enactment which threat- 
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ened irréparable injury to a property right secured by the Constitution 
and laws of the United States is not a suit against the state, and the 
opinion in that ease is careful to state that it is not intended to "im- 
pinge upon the principle" which justifies such suits. Reagan v. Farm- 
ers' Loan & -Trust Company, supra, holds that a suit hlce this is not a 
suit against the state, and it is cited without disapproval in Fitts v. 
McGhee. The subséquent cases of Prout v. Starr, Gunter v. Atlantic 
Coast Line, and McNeal v. Southern Railway Co. likewise hold that 
such suits are not suits against the state, and Fitts v. McGhee is cited 
in them as authority for the ruling. It is equally clear that the court 
did not intend in Fitts v. McGhee to lay down any invariable rule that 
a court of equity has no power, in any event, to enjoin the exécution 
of an invalid statute by criminal proceedings, when necessary for the 
protection of a property right, nor to hold that equity could not afford 
such reHef when no other injury was to be apprehended than the insti- 
tution of formai judicial proceedings to enforce the invalid criminal 
statute. That was the very situation in which the Suprême Court held 
such relief was proper in Reagan v. Farmers' Loan & Trust Co., 
Smyth V. Ames, and Prout v. Starr, supra. In Smyth v. Ames the 
Suprême Court affirmed an order which enjoined the Attorney Gen- 
eral, as Attorney General, "from bringing or aiding in bringing or 
causing to be brought any proceeding by way of mandamus, injunc- 
tion, civil action, or indictment to enforce" the provisions of the stat- 
utes there under considération. In the still later case of Mississippi 
Railroad Commission v. Illinois Central Railroad Co., 203 U. S, 335, 
37 Sup. Ct. 90, 51 L. Ed. 209, the Commission "threatened by suit 
to enforce the order" to stop certain trains at certain stations as order- 
ed by the Commission. The statute affixed a penalty of $50 for each 
time the railroad company failed to stop its trains in obédience to the 
orders of the Commission. The equity of the bill was based upon the 
fact that "complainant would, therefore, be compelled to comply with 
the order, or be subject to a multiplicity of suits for pénal ties arising 
from each and every violation of the order, which imposed a direct 
burden upon Interstate commerce," etc. The resort to judicial proceed- 
ings in the courts of the state was the only action threatened, and was 
what the Suprême Court held was properly enjoined. In Reagan v. 
Farmers' Loan & Trust Co., supra, Smvth v. Ames, supra, and Scott v. 
Donald, 165 U. S. 107,17 Sup. Ct. 262, 41 L. Ed. 648, decided before 
Fitts V. McGhee, and in other subséquent cases, the Suprême Court 
has held there is no adéquate remedy at law in cases of this kind. One 
of the latest cases on this point is Cleveland v. Cleveland City Railroad 
Co., 194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102, where the Su- 
prême Court said: 

"Respecting the contention that the case presented by the record was not 
within the jurisdiction of the equity court, it suflices to say, in view of ail the 
controversies, confusions, risks, and multiplicity of suits which would resuit 
by the résistance of the respondents to the enforcement of the ordinanee, and 
in view of the public interest and the vast nvimber of people to be afCected, 
the case is one within the jurisdictlon of a court of equity." 

The doctrine applies with much more force to the opération of a 
trunk line of a railway traversing the entire limits of a state. 
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Counsel say that the street railroad cases ought not to give the rule 
hère, since a municipal corporation, and not the state, was the défend- 
ant. That fact, however, can make no différence in the righteousness 
of the principle or its appHcation hère. This is not a suit against the 
state. The same observations apply to the cases of Davis & Farnum 
Mfg. Ce. V. Los Angeles, 189 U. S. 307, 23 Sup. Ct. 498, 47 L. Ed. 
778, and Dobbins v. Los Angeles, 195 U. S. 233, 241, 25 Sup. Ct. 18, 
49 L. Ed. 169, wrhere it was ruled, where property_ rights will be de- 
stroyed, unlawful interférence by criminal proceedings under a void 
law or ordinance may be reached and controUed by a court of equity. 

Counsel for respondents argue that the décision in Prout v. Starr 
went off on the ground that Prout was bound by a stipulation made by 
his predecessor, upon which judgment had been rendered, and from 
which no appeal could then be had, and that the décision is not, there- 
fore, authority on the othei point. That view is untenable. Prout in- 
sisted the proceeding against him was a suit against the state, and that 
the fédéral court could not enjoin him from enforcing the criminal 
laws of the state in the state courts. It was necessary to décide both 
questions. If the original proceeding against Prout's predecessor had 
been a suit against the state, the court below would hâve been without 
jurisdiction to entertain it, its orders would be void, and the Suprême 
Court would not hâve enforced the stipulation against Prout. If the 
controlling issue had been whether the judgment on the stipulation was 
res adjudicata as to a party who stood in privity with the original de- 
fendant, the court would not hâve gone beyond that question. Its 
habit is to refrain from discussing grave constitutional questions when 
possible to avoid them. It was necessary in that case to discuss the 
eleventh amendment, and the court, for the first time, treated of the 
bearing of the fourteenth amendment upon the eleventh amendment, 
and spoke of évasions of the "salutary provisions" of the former, un- 
der the cloak of the latter, when the citizen sought relief from officiai 
wrongs under color of unconstitutional statutea, It is sought to with- 
draw thèse cases from the influence of the doctrine of the Prout Case, 
because the Attorney General there was enjoined after the statute had 
been declared unconstitutional. Power to perpetually enjoin its opéra- 
tion after final judgment inevitably carries with it the power to main- 
tain the status quo until the facts can be ascertained upon which the 
validity of the statute at any time dépends. United States v. Shipp, 
203 U. S. 563, 27 Sup. Ct. 165, 51 L. Ed. 319. Otherwise, in cases like 
thèse, where the nature of the investigation compels long delay before 
any final judgment can be pronounced, the citizen would, in tUe mean- 
time, be without any protection from the opération of an unconstitu- 
tional statute. The Constitution afifords an ever-present protection to 
life, liberty, and property and has just as much power to proteot a 
property right against the opération of an invahd enactment the mo- 
ment after its passage as at any other period. Mr. Justice Harlan con- 
curred in the subséquent cases cited, which decided ail the points cover- 
ed by Fitts v. McGhee. He concurred in the resuit in Prout v. Starr, 
though not "in ail the reasoning" upon which it was based. That great 
judge, instead of concurring as he did, would certainly hâve dissented 
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in some one of the décisions we hâve cited, if he had intended 'to 
enunciate in Fitts v. McGhee any doctrine contrary to the principles 
declared in the subséquent cases. 

Fitts V. McGhee Analyzed. 
VI. Moreover, a careful analysis of the facts in Fitts v. McGhee 
will show that the court did notintend to décide, and did not in fact 
décidé, any new doctrine as to what constitutes a suit against the state. 
The bill in tliat case was twice amended, but in each posture of the bill 
as amended it was a suit against the state. It was a mère effort of the 
owners of an incorporated bridgé cornpany to settie in a suit against 
the state and the state ofhcials, who were not shown to be personal 
wrongdoers or to hâve threatened any personal wrong, the constitu- 
tionality of the statute which fixed rates of toU alleged to be confisca- 
tory, etc. The dismissal of the state from the bill, and afterwards of 
the Governor, whose term had expired, leaving the controversy with 
the Attorney General, at the time the supplemental bill -was filed, and 
then bringing in the sblicitor, did not change the nature of the suit in 
this respect, so as to authorize the complainants in such a suit to obtain 
relief against the enforcement df the alleged confiscatory statute. 
Complainant's case, as made by the original and amended bills, leav- 
ing out of View for the présent the supplemental bill, to which différ- 
ent considérations apply, was in substance this : 

"We are the owners of an incorporated bridge. The Législature, nfter 
chartering us, flxed rates of toll which are conflscatory. Nmiierous persous 
who nsed the bridge hâve threatened to sue us before .iustices of the peaee for 
penalties inuring to tliem only. Thèse same persons hâve threatened to pro- 
cure the Governor and Attorney General to commence mandamus proceediugs, 
and to instltute suits for the forfeiture of the bridge franchise, in order to 
compel us to observe the confiscatory rates. We know, of course, that the 
Governor and Attorney General hâve nothing to do wlth thèse statutory penal- 
ties, which can be recovered only in a personal suit by the iudividuals ag- 
grieved. We cannot affirm that either of thèse officiais bas been approached 
by the persons who used the bridge to brltig either of the apprehended légal 
proceedings ; much less can we say that ttiese officiais are about to do so. 
Nevertheless, While we bave , no better basls than our f ears, we do f ear that 
pur property rights will be violated by the action of the Governor and Attor- 
ney General; and we therefore ask the court to preveut thèse ofïieials, and 
ail other persons, from taking the apprehended proceeding.s, so that in such a 
suit we can test our rights with the publie and fix the status of our bridge as 
to the tolls." , 

When the case went to the Suprême Court, counsel for the bridge 
çbmpany denied that the suit was in reality one against the state, and 
çited a flumbêr !of cases to sustain their view. The court replied : 

"The officers in those cases had either 'committed or were about to commit 
somë spécifie wrong or trespass to the injury of plaintiff's' rights,' and thèse 
officers thus became personal wrongdoers. Yen do not charge any personal 
wrong on the officers hère.: ' They did not appear 'to be .about to commit' 
:any wrong, and you hâve not shown that they are under any duty to enforce 
the statutes of which you complain ; nor hâve you alleged in any way that 
thèy are 'about' to put thèse laws in exécution. You are, therefore, suing 
them only in their purely représentative capacity, and not as individûals, 
who, as officiais, under au unqonstitutional statute, hâve doue or threatened 
to do you any wrong. Vyhen the state's officers occupy that attitude, you can- 
not sue them in their purely représentative capaCity, without regard to any 
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threatened wrong ou tlieir part, in order to dietate the policy ol' tlie state 
government as to the exécution of the statute concerniug your bridge. Under 
siich circumstances, your suit against tliese ottieials is uotliing but a suit 
against the state." 

That was the turning point in the case, and it was to emphasize the 
distinction between. the;, attitude of the officiais in the cases cited and 
that in hand that the court spolce of the officers being "specially charg- 
ed," "specially directed," or holding "spécial relations to the particular 
statute" alleged to be unconstitutional. The court was merely defining 
thèse "spécial relations" to an unconstitutional statute^ which would au- 
thorize a suit against the officiai to prevent his exécution of it, withotit 
falling within the reason forbidding suits against the state. This test 
was several times emphatically , declared. It was, in the language oî 
the court, that the officers "were committing çr were about to commit 
some spécifie wrong or trespass to the injury of plaintifï's rights." It 
is a self-evident fact that "specially charging" the officer could not, of 
and in itself, efïect the wrong. The officer must in fact attempt, or be 
about to attempt, the exécution of the statute, so, that, if not prevent- 
ed, wrong would be donc. If he is not "specially charged" to do it, 
and has not threatened to do it, there can be no ground upon which. to 
place the appréhension of injury, or upon which to base a suit on that 
account. The court did not intend to assert that there was any légal 
différence betweeen the wrong and the remedy, simply because the 
wrong was consummated in one instance by an officer "specially charg- 
ed," while in the other the same wrong was cOhSummated by an officiai 
who, though not "specially directed," nevertheless exécutes an uncon- 
stitutional statute, in the exercise of the option the law left him in 
that respect. The soliciter was brought into the case long af ter the 
suit was commenced against the state, and the Governor and Attorney 
General merely as such, and not as personal wrongdoers, of which 
. suit, for the reasons stated, the court never had jurisdiction. Mr. Jus- 
tice Harlan was caref ul to say that : 

"Whether the owners of the bridge and tlie plaintiffs, as their représenta- 
tives, were denied by the state fair and reasouable compensation for the use 
of their property by tho public, was a question which could not be considered 
in this case. That Is not a matter to be determined in a suit against the 
state ; for of such a suit the court could not take cognizanee." 

The suit, as thus presented, being still a suit of which the court 
could not take jurisdiction at the time the supplemental bill was fîled, 
it was immaterial whether the statute relating to the tolls was valid 
or invalid. The court in that kind of a suit had no authority to déter- 
mine and protect the right. Hence the soliciter, although he was act- 
ing, and, if the toll statute were confiscatory, had become a wrongdoer, 
within the meaning of the décisions cited to the court, could not be 
brought into the case by the supplemental bill, for the purpose of test- 
ing the statute, for two reasons : The court had no jurisdiction in that 
case to détermine the validity of the right which was claimed to be 
destroyed by the prosecution of the indictments ; and, in the second 
place, the court never having obtained jurisdiction of the matter to 
which the indictments related, thoiigh they were found long after thej 
equity suit was commenced in the fédéral court, the state court ob- 
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tained prior jurîsdiction. It would hâve been entirely improper, there- 
fore, to interfère with the solicitor's prosecution of thèse indictments. 
In prosecuting them, he neither violated any valid order of the court, 
nor did he seek by the indictments to transfer to another tribunal the 
trial of the "very matter" of which the equity court had first acquired 
jurisdiction. If that had been the posture of the matter, the equity 
court would hâve had the right to maintain its exclusive jurisdiction, 
by injunction against any criminal or other proceeding which sought 
to transfer the very matter which stood for judgment before it to 
some other court. This is the doctrine stated in Harkrader v. Wadley, 
172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399, which is cited in Fitts 
v. McGhee, regarding the authority of a court of equity to interfère 
against criminal proceedings, under an invalid statute, when invoked 
to'protect a property right. While many of the expressions in the 
opinion in Fitts v. McGhee, supra, "went beyond the case," and were 
not "necessary to the ascertainment of the very right in question," the 
judgment there was rested upon the two controlling .considérations we 
hâve pointed out, and the case is, therefore, reconcilable with the doc- 
trine of the subséquent and prior décisions that when an officiai is 
"about" to exécute an unconstitutional statute, to the injury of a right 
secured by the Constitution, the suit to arrest his action is not a suit 
against the state. 

Jurisdiction of the Court Not Affected by the Repealing Laws. 

VII. The original bills hâve not been converted into suits against 
the state by reason of any législation enaicted at the called session, or 
because, since their iîling, the défendants hâve been stripped of ail of- 
ficiai power to enforce the rate statutes. The original bills charge 
that the défendants in them will do so. The défendants, however, 
are proper parties, irrespective of any duty or purpose to exécute the 
rate statutes. The Railroad Commission is still the rate-making pow- 
er. The state statutes endeavor to leave the Commission practically 
suprême in that respect. Save in the matter of enforcing rates after 
they are made, it is not shorn of any of its original authority. By the 
filing of the original bills this court bas obtained exclusive jurisdiction 
to détermine whether the statutes attacked therein can hâve any prés- 
ent or final opération, and, among them, whether the statute, which 
makes the rates in force on January 1, 1907, the maximum rates, save 
wherein other statutes bave reduced them, shall finally be enforced or 
denied opération. The subject-matter of the controversy before the 
court, in view of the challenge of the right to confine the carrier to the 
rates in force on that date, necessarily présents a controversy as to the 
rightfulness of any réduction below those figures. If the Commission. 
one of the défendants in this litigation, were at liberty at this stage of 
the proceedings to step within the disputed area as to the reasonable- 
ness of the tolls, and make réductions, it would utterly defeat the pow- 
er of the court to maintain the status quo pending final décision, unless 
it made new orders on further supplemental bills concerning what is 
really only another form of raising a question which is already pend- 
ing in the court, and which it still bas the right to décide. 

It is the policy of our laws — indeed, their express command— that 
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litigation to détermine the reasonableness of rates shall not be waged, 
except in suits where some tribunal intrusted with the duty of caring 
for the public interests in the matter of rate is made a party. The con- 
fusion, distress, and uncertainty which would resuit if such questions 
were determined in suits between carriers and private parties is ap- 
parent on the face of such a situation. There might be collusion. The 
hurden of contesting rates would deter private parties from undertak- 
ing it. To leave such issues to be determined in suits by private par- 
ties, which would be prosecuted in différent localities, in great num- 
bers, in différent courts, at the same time, in which variant décisions 
would frequently be reached, even on the same state of facts, would 
resuit in business paralysis and légal pandemonium. Uniformity and 
fixedness, which, next to the reasonableness and fairness of the rates, 
is so essential to the welfare of ail who deal with the carrier or buy 
and sell in the markets, would be utterly destroyed. It was the realiza- 
tion of the evils of allowing such matters to be tested in suits between 
private parties, so often adverted to in the décisions of the courts, 
which caused the Législature of Alabama, in the first instance, wisely 
to provide for a suit against the Railroad Commission and the Attorney 
General in a court of equity, wherein, by one comprehensive suit, the 
whole matter could be contested and adjusted in a way which would 
bind the carrier, the shipper, the passenger, and the public authorities 
alike. The législation enacted at the called session, so far as concerns 
the parties to such litigation, substitutes the state itself as the adver- 
sary party in an appellate proceeding whenever an appeal is taken 
from an order increasing rates, and, when the carrier appeals from an 
order reducing rates, makes the Railroad Commission the appellee. 
That is the only change in its policy as to the parties with whom the 
contest as to rates shall be waged. The original défendants in thèse 
suits are not rendered improper parties in the further progress of this 
litigation, which was initiated in the very mode invited at the time 
by the state statutes, because subséquent statutes endeavor, at one and 
the same time, to efïect the same wrong originally complained of by a 
différent means and to take away the remedy given for the redress of 
the original wrong. The suits, when brought, were well brought 
against the proper défendants under the law in force at the time, even 
if it be conceded that the right to maintain the suits dépends upon the 
state law. Rights lawfully acquired under a valid law while in force are 
not destroyed by the repeal of the act which gave thera. The presump- 
tion is, when a statute is adopted providing a new mode for redressing 
an existing property right, that it is not intënded to operate retro- 
spectively upon pending suits, unless the words of the statute fonce 
that conclusion. However that may be as to a case pending in the state 
courts, state statutes cannot legislate out of the equity court of the 
United States a case, properly brought therein, to enforce a right se- 
cured by the Constitution and laws of the United States. 

Original Bills Not Abated, but Supplemental Bills Well Filed. 
VIII. The original bills hâve not abated, and do not require any re- 
vivor, by reason of the repeal of the commodity rate statute and the 
substitution of another schedule of rates, or by the withdrawal from 
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the Commission and the Attorney General of officiai power to enforce 
the rates statutes, or by the repeal of the act which authorized them to 
be suédl The législation passed at the called session affects the sub- 
ject-matter of the litigation in the original bills in one respect only. 
Those bills sought to arrest the opération of the statute which forfeits 
thé right of carriers to do intrastate business if they venture into this 
court to test the reasonableness of the rates, and also to arrest the 
opération of the statute fixing passenger fares at 2i/2 cents per mile, 
and the statute forbidding any increase of rates above those in force 
on the Ist day of January, 190<f, as Avell as to enjoin the commodity 
rates. The grievance alleged as to the commodity freight rates might 
be stficken out of the bills, and still leave a perfect cause of action as 
to the other matters, which the subséquent législation has not affected 
in any way. The original bills hâve merely become "defective" in the 
sensé of equity rule 57, because, as originally filed, they set up a griev- 
ance as to the rates embodied in the commodity rate act, whereas, in 
conséquence of the change in the législation, the grievance as to the 
freight rates after the législation at the called sessions is as regards 
whàt are lînown as the "Eight Group Acts," which take the place of 
the former freight rates. The change in législation has happened sub- 
séquently to the fîlingof the original bills, and after they wère at issue. 
■Thé parties hâve not changed. The subject-matter of the litigation 
femàins absolutely unaltered, and the right to relief as originally pray- 
ed is perfect as' to three of the grievances. The bills aé to three matters 
need no Support from the suppleméhtal matters. The grievance as to 
thé new matter is dififèreht in degree,,and not in kind. The scope of 
the relief prayed is not enlarged. This is not a case where the right 
assçrted on either side has gone out of a pa,rty to the suit, ànd must, 
thereforé, be waged thereafter with a difïéi-ent' person, who is to be 
brotig:ht into the litigation. Under sudh circumstànces, neither justice 
nor tèchnicality willbe subsërved by refusing to allow the question to 
be raised by supplemental bill. If the new matter had been brought 
forward, as respondehts insist shoUld hâve been done, by an original 
bill in the nature of a supplemental bill,. such a bill would be so clôsely 
related tô the case made by the original bill that the court would ùn- 
hesitatingly conSolidate the suits. The supplemental bills are properly 
filed as such. 

IX. There is another view equally conclusive of the right to rnain- 
tain the original bills, regardless of the repeal of the commodity rate 
act and the a^t authorizing suits ; against the Commission. While the 
commodity rate act was in force, the carriers failed to observe it. The 
court enjpined shippers from bringing suits to enforce it, providing, in 
the ineanwhile, for the protection of their rights by exacting indemni- 
fying. bonds, and allowing shippers to file claims for excess charges in 
this court. The carriage of every parcel of freight, under such cir- 
cumstànces, has ripened into an executed contract to pay each shipper 
any excess rate collected, if the rate statutes be not adjudged invalid. 
Each of thèse shipments, being an executed contract, gives a vested 
right of action for the excess charges, which it is not compétent for 
the State to take away. M, & G.;.R.' R. Go. v. Peebles, 47 Ala. 317. 
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Shippers not only did business with the carrier upon the terms specified 
in the orders made on the issue of the preliminary injunctions, but, as 
permitted by those orders, hâve filed their daims against some of the 
complainants to recover the excess in the rates charged them, and hâve 
thus become quasi parties to the suit. The commodity rate act is as 
effective and binding, as to completed transactions under that act while 
it was, in force, as if it had never been repealed. As the statute is 
prima facie vaUd — strictly speaking, voidable, and not void, until so 
declared — the only way of escape for the carrier from the liabihties 
thus incurred is to bring bis suit to procure a judicial détermination 
of the invalidity of that act, as applied to him, during the time that it 
was in force. The object of the suit cannot be defeated by a repeal 
of that statute. The right of action after "suit has been commenced" 
to be rid of such UabiUty cannot be taken away by subséquent législa- 
tion, among other reasons, because section 95 of the Constitution of 
Alabama of 1901 ordains : 

"After suit bas been commenced on. any cause of action, tlie Législature 
shall liave no power to talîe away such cause of action," etc. 

A cause of action may consist as well in the right of the plaintiff in 
a suit to maintain a bill to get rid of an obligation threatened to be en- 
forced against him by the défendant therein as in the right of the plain- 
tiff to institute such a suit against a défendant to compel him to pay a 
debt or perform any other obligation. A familiar instance of a cause 
of action like that sought to be enforced by the original bill, as to 
the commodity rate act, is where a bill is filed to remove a cloud upon a 
title, which is purelv a défensive proceeding. In United States v. 
Schooner Little Charles, 1 Brock. 347, 355, Fed. Cas. No. 15,613, Chief 
Justice Marshall said : 

"It is a gênerai principle that jurisdiction, once vested, Is not dlvested, al- 
though a State of thlngs should arise in whieh original jurisdiction eould not 
be exercised." 

In that case it was contended that the court had lost its jurisdiction 
by losing possession of the things to be condemned ; that the stipula- 
tion substituted for vessel was so irregularly taken that it could not 
be enforced, and, therefore, could not be considered as a substitute 
for the thing seized. Chief Justice Marshall said : 

"The court will not render a judgment which opérâtes on nothing; but 
this reason will not apply in any case, where the judgraent will hâve any efCect 
whatever — if, for example, the liabllity of the offleer for maliing a seizure, 
for damages, be dépendent on tt." 

The Suprême Court has always so held. Kirby v. American Soda 
Fountain Co., 194 U. S. 141, M Sup. Ct. 619, 48 L. Ed. 911; Cooke 
V. United States, 3 Wall. 318, 17 L. Ed. 755. 

If the LfÇgislature, instead of substituting the "Eight Group Act" for 
the "Commodity Rate Act," had repealed the latter absolutely, enacting 
no other in its plg,G« the Hability for the excess rates charged before that 
act was repealed, if that act be valid, would remain upon the carrier, and, 
•that being so, the jurisdiction of this court to détermine the question re- 
mains. Hollingsworth v. Virginia, 3 Dali. 378, 1 L,. Ed. 644, which is 
cited to support the contrary view, has no application hère. When the 
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eleventh amendment was adopted, it destroyed ail judicial power în a 
court of the United States to render judgment against the state, except 
where it consented to be sued. The power which created the court 
withdrew its jurisdiction over the cause, and necessarily, therefore, 
ail power to render judgment was taken away. The jurisdiction hère 
is not given by state laws, and they cannot take it away, and a cause 
of action still remains. The only way in which the state laws could 
aflfect the exercise of fédéral judicial power hère would be by such 
absolute destruction of the subject-matter of the litigation that no right 
remained to be settled as to any matter arising out of the repealed 
statute. The repealing statute has not accomplished that condition of 
afifairs. The state has no power to relieve the carrier of liability, un- 
der completed transactions, for the excess charges while the repealed 
law was in force, and no power over the jurisdiction of this court, once 
it lias attached, to give the carrier relief in that respect, so long as. 
that liability remains. 

Immaterial Whether Statutes Allowing State to be Made a Party in 
Certain Cases is Valid or Not. . 

X. It is àrgued that the last enactment of the Législature, which re- 
pealed the former mode of contesting rates and substituted an appel- 
late proceeding in the chancery court of Montgomery county, or other 
state court having like jurisdiction, wherein the state of Alabama may 
appeal in certain cases, and the carrier may also appeal from the or- 
ders of the Commission reducing rates, in which latter event the Rail- 
road Commission shall be the appellee, is void in toto, because the suit 
authorized against the Commission is, in efïect, a suit against the state,. 
and section 14 of the Constitution of the state of 1901 déclares that 
the state shall never be made a défendant in any court of law or equity, 
Holmes v. State, 100 Ala. 291, 14 South. 51 ; Girls' Industrial School 
V. Reynolds, 143 Ala. 685, 43 South. 114. It is therefore insisted that 
there is now no valid law which authorizes any proceeding in equity 
by the carrier, which is necessarily confined to remédies at law against 
the grievance of which it complains. It is unnecessary, however, to 
discuss that branch of the question further than to say that a pro- 
ceeding against the Commission in a court of justice to settle the rea- 
sonableness of rates is not a suit against the state, for the reasons here- 
tofore stated. If the laws of the state providing for a review at the 
instance of the carrier in reality permitted a suit against the state by 
allowing the Commission to be sued, the statute, under the influence 
of the décisions cited above, wduld be void in toto. If the statute is 
not void as involving authority to sue the state, yet, if it prescribes an 
exclusive mode, the statute hère would, nevertheless, be unconstitu-- 
tional in that event also, since it is so framed as to prevent the carrier 
from having seasqnable resort to préventive remédies of the courts 
to protect a property right from destruction. If the act be constitu- 
tional, and does not provide an exclusive remedy, it is cumulative mere- 
ly, and effective only as presçribing the mode of obtaining équitable • 
relief in the state courts against the enforcement of rates. The procé- 
dure there laid down cannot, of covirse, afïect the procédure in the 
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courts of the United States in equity cases, which in no wise dépend 
upon State statutes. 

Penalties Under System for Enforcing Rates Void. 

XI. In Louisville & Nashville Railroad Co. et al. v. Railroad Com- 
mission of Alabama et al. (C. C.) 157 Fed. 944, the court said: 

"Mindful of the irréparable iD.iur.y and multiplicity of suits whlch would 
be imposed upon the carrier, if it resisted the enforcement of rates it eon- 
sidered unreasonable and had no other mode of testing the reasonableness 
of rates than meeting indictnients as they are found and suits as brought, 
the Législature of Alabama wisely provided a mode of settlement, by bill in 
equity against the Commission and the Attorney General, which in one suit 
would settle every question, and bind the state, the public, and the carrier 
alike, and authorized the court, in the nieanwhile, to suspend the exécution of 
the rate laws. This enabled the carrier upon properly indemnifying shippers 
and passengers, to obtain a judicial ascertainment of its rights without hazard- 
ing its whole estate upoit the rightfulness of its challenge of the rates. With- 
out some such provision, our rate laws would deter the carrier from going 
Into the court at ail, and practically destroy its right to a judicial review as 
efCectually as if the statute had in so many words denied its right to resort 
to the courts. Statutes making no such provision as ours for contest of a 
right of property without riskiug any such loss would be uueonstitutional." 

See, also, Seaboard Air Line Railway Co. v. Railroad Commission 
et al. (C. C.) 155 Fed. 798. 

The repeal of the statutes then in force, and the enactment in Heu 
of them, of a statute which makes no provision for the suspension of 
the rate statute, and, consequently, of the penalties, pending contest, 
and leaving liability for them if the contest is unsuccessful, and so 
framed in its détails as to prevent any timely resort to a court of equi- 
ty for injunction, and to terrorize the carrier from resorting to the 
courts, créâtes the very state of afïairs which the court then said could 
not be brought about if the Constitution be observed. The Constitu- 
tion of Alabama of 1901 (section 13) déclares that: 

"AU courts shall be open, and every person for any injury done him in his 
lands, goods, person or réputation shall hâve a remedy by due process of 
law, and right and justice shall be administered without sale, déniai or de- 
lay ; that excessive fines shall not be imposed, and that no one shall be de- 
prived of life, liberty or property without due process of law." 

When it is declared that the courts shall be "open," something more 
was commanded than sessions of the court, at stated times, to hear 
and détermine cases when brought in the courts. If a private person, 
claiming the right to hâve another use his property in a particular 
way for his benefit, should tell the owner of the property, when he 
went to law to prevent the enforcement of the claim, that the claimant 
would destroy his estate if he did not win his lawsuit, he would com- 
mit a serious offense both in law and in morals. The statutes hère 
put the state in the attitude of making just such a threat. Thèse stat- 
utes attempt to déclare as the law of the land that a citizen may go 
into the court, if he wishes, for the protection of a right, but, if he 
fails, ail his property shall pay the forfeit, no matter how bona fide 
his resort to the judicial tribunal. Such threats, clothed in the form 
of law, close the doors of the courts to most suitors as effectually as 
when physical force is used to drive them away. The usual results 
](S1 F.— C2 
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are shown in the pétitions filed by the Southern Railway Company 
and its allied lines to withdraw the injunctions issued on their original 
bills. Justice, under such conditions, is not administered without sale. 
The législation drives the property owner, against his will, either to 
stay out of the court or else to pay as the price for entering the court 
the value of the property he will lose, if unsuccessful in the suit. The 
penalties are designed to prevent resort to the courts. Différent con- 
sidérations might apply if the penalty vvere exacted after the owner 
of the property had been given his ,day in court. Of course, the gên- 
erai power of the state to prescribe penalties for the violation of its 
laws is not denied; but the scheme under which such penalties are en- 
forced niust hâve some just relation to the lawfulness of the conductto 
be prevented and the nature of the right sought to be penàlized. Dé- 
fenses left open to ail other persans similarly situated, to protect the 
exercise of a property right in the courts, must not be closed to him 
upon whom the penalty is visited. When a statute fixes a penalty upon 
the property owner for failure to perform a duty for the reward fixed 
by the statute, and prevents him from performing that duty under pro- 
test, and puriishes him for going into the courts to recover his quantum 
meruit, the statute is neither more nor less than an effort to punish a 
suitor for resorting to the courts in défense of his property rights. 
The Législature bas no power to visit upon the property owner, for 
going into the courts of his country for the protection of a property 
right, any conséquences other than those which ordinarily attach to ail 
other persons under like circumstances, where they are the unsuccess- 
ful plaintiffs in civil suits. 

Excessive Fines. 

The command regarding the imposition of fines is addressed more 
directly to the courts', but also imposes limitations upon the exercise 
of législative power. The Législature must not coerce the discrétion 
of the judges, by fixing the minimum fine on conviction so high as to 
compel an excessive fine. The courts, in the exercise of the discrétion 
the statutes giye as to the amount of the fine, must not impose fines 
so heavy as to be out of ail proportion to the nature and degree of the 
offense and the object sought to be accomplished by the penalty. The 
business hère, upon the doing of which the penalties are imposed, is 
an entirely làwful one, and so is the act of transportation for which 
the reward in éxcess of that fixed by the statute' is demanded. Tha 
only offense is the endeavor to obtain a larger amount than the stat- 
ute fixes as the reward for the service. It is the occupation, at last, 
which is affected, and intended to be affected. The numerous penal- 
ties are really designed to punish the carrier for doing business at ail, 
if there be a demand for nlore than the statutory charge. In dealing 
with the business, it is not treated as one business, but is carved up into 
as many bùsiriesses, for the purpose of pûnishment under the statute, 
as there afe transactions in a given day. Making a test case even for 
a single day: subjects the carrier to heavy fines for thoUS^nds of trans- 
actions. 'It could be fined over $1,000,000 a day. The imposition of a 
fine of $1,000,000 a day for the failure of a railroad company to take 
ouï'a license to transàet a business, which is lawful in itself, would 
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"shock the conscience" of an ordinary raan. That, in substance, is 
what the penalties are designed to accomplish, for they really strike 
at the right to do business at ail if the statute is not observed. The 
tests the authorities lay down for determining whether a fine is ex- 
cessive, in a given case, are quite unsatisfactory. They ail unité, how- 
ever, in declaring, if the amount of a fine will shock the conscience, it 
is "excessive" in the constitutional sensé. The reasons why such pen- 
alties cannot be enforced are powerfully stated by Mr. Justice Brewer, 
in Cotting v. Kansas City Stockyards Co., 183 U. S. 79, 32 Sup. Ct. 
30, 46 Iy. Ed. 92, which,, though dicta in that case, are unanswerable. 
The . same conclusion has been reached in a number of cases in the 
Circuit Courts. Mercantile Trust Co. v. Texas Pacific Railwav Co. 
(C. C.) 51 Fed. 529; T. & St. L. R. R. Co. v. McChord (C. C.) 103 
Fed. 216 ; Consolidated Cas Co. v. Mayer (C. C.) 140 Fed. 150 ; Ex 
parte Wood'(C. C.) 155 Fed. 190. The Suprême Court of Alabama 
decided the same principle years ago in S. & N. A. R. R. Co. v. Mor- 
ris, 65 Ala. 194, and has enforced it in a number of cases as late as 
Randolph v. Buiklers' & Painters' Suppîv Co., 106 Ala. 501, 17 South. 
721. See,, also, Wally's Heirs v. Kennedv, 2 Yerg, :(Tenn.) 554, 24 
Am. Dec. 511; Holden v. James, 11 Mass.' 396, 6 Am.Dec. 174; Mis- 
souri V. Lewis, ,101 U. S. 22, 25 h. Ed. 989 ; Railroad Co. v. Ellis, 
165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666. The scheme of penal- 
ties for which the statutes provide is unconstitutional, as matter of 
law, in YÏew of the known, direct, and inévitable effect of the penalties 
upon the right at which they are aimed. The indictments, arrests, and 
s-uits for penalties hâve no warrant of law to support them, and must 
beenjoined, as would any other illégal act which threatens irréparable 
injury, irrespective of the reasonableness of the rates prescribed. The 
provisions of the statutes on thèse subjects are not so dépendent or in- 
termingled as to leave any room to doubt the Législature intended to 
enforce the rule of action the statute prescribes as to the tariff rates, 
although the penalties for their nonobservance might be stricken, down. 

Statutes Preventing Use of Gates at Stations to Keep Out Intending 
Passengers, When Tickets are Not Sold at Statutory Rates. 

XIL Ahother statute, whose constitutionality is challenged, is that 
which provides, when the carrier fails to keep for sale or to sell on 
demand at passenger stations tickets at the rates prescribed by the stat- 
ute, or such as may thereafter be prescribed by the Commission, it 
shall be unlawf ul for the carrier to maintain any fence or gâtes ta pre- 
vent intending passengers from reaching the trains, under a penalty 
of not less than $200 nor more than $1,000. So far as the statute un- 
dertakes to impose punishment for the nonobservance of any rate the 
Commission may fix in lieu of the one prescribed by the statute, it is 
unconstitutional for the reasons hereinafter stated. Its validity is fur- 
ther questioned, because "the natural and reasonable effect" of the 
statute is to prevent a carrier who does not sell tickets at the prescribed 
rates from using fences and gâtes against the crowds of sight-seers 
and idlera who generally go about trains at stations. The carrier would 
hâve no practical means of identifying intending passengers, except 
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their déclarations, and many persons who had no purpose to take pas- 
sage on the train would not scruple to assert they intended to do so 
in order to gain entrance to tlie stations. The inévitable resuit would 
be the carrier, for fear he might use the gâtes against the wrong per- 
sons, would not use them against any one who claimed to be an in- 
tending passenger. Ail persons who chose to go about arriving and 
departing trains, and declâred their purpose to take passage, could and 
would enter the stations and swell the crowds on the inside, creating 
conditions of danger against which railroad carriers always find it nec- 
cessary to guard in populous localities, both in their own interests" and 
in furtherance of the public safety. If the statute had said in so many 
words that a carrier who refused to sell tickets at the prescribed rates 
should not take proper précautions for the protection of life and Htnb 
on his own premises, no one would doubt its invalidity. That would be 
a species of outlawry. The statute inevitably accomplishes the same 
resuit by indirection. Punishment of the carrier or its servants for re- 
fusing to keep or sell the tickets would hâve accomplished ail the ends 
of the statute, if lawful. It is the direct and natural mode of com- 
pelling observance of the duty. The duty to be enforced is primarily 
due to a private individual, and it is not a legitimate exercise of the 
police power to so f rame a statute, designed to enforce such a duty, 
that its exécution unnecessarily involves danger to life and limb of 
the public, and deprives the owner of property of the right to police 
it for a lawful purpose. But, this aside, if the schedule of rates sought 
to be enforced is unreasonable, the prohibition against bars and gâtes, 
and the penalty for using them against passengers, is unauthorized and 
illégal, and exécution of the statute could rightly be enjoined pending 
inquiry as to the facts, which détermines whether it can ever be treated 
as a law. 

The justification attempted for those features of the statute which 
déclare that it shall be no défense to a suit to recover forfeiture for 
keeping intending passengers out of stations, that a restraining order 
pendente lite has been granted against the enforcement of the rates, 
or that the carrier has been enjoined from putting the rates in force, 
rests on the theory that, the statute having authorized intending pas- 
sengers to use the state's name and declâred that the suit shall be the 
state's suit, no court can hâve the power to enjoin the bringing or 
prosecution of such suit, no matter whàt the equities of the particular 
case. This theory is plainly untenable. When a state becomes a plain- 
tif?, although the suit is brought to redress its own rights, it is bound 
by the rules of justice ordinariTy applicable to other suitors. It cannot 
demand of the court in which it brings its suit to uproot the law of the 
land for it, or to départ from the principles upon which justice is ad- 
ministered between man and man. Walker v. United States (C. G.) 
139 Fed. 409. The courts, both state and fédéral, hâve jurisdiction to 
détermine whether the rates fixed by the Législature or the Commis- 
sion are just and reasonable, and enjoin their enforcement as the facts 
of particular cases may warrant. When a court, either state or féd- 
éral, has obtained jurisdiction of the person and subject-matter, its 
judgments and decrees as to the validity of rates are just as binding 
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upon the state as upon private individuals. There is no power in the 
General Assembly to déclare, when suits are brought by the state, that 
decrees of courts in prior suits regarding the same subject-matter of 
litigation shall not be respected, or that orders made in such suits to 
préserve the status quo as to rates pending inquiry as to the facts shall 
in subséquent suits be treated as nullities. Any doctrine which up- 
holds such power necessarily sustains législative authority to destroy 
the judicial power and independence, and ignores the Constitution, 
which forbids the Législature to exercise any power properly belong- 
ing to the judiciary. Besides, the suits for which the act provides are 
in no proper sensé the state's suits. The state, as such, has no pecun- 
iary interest in the transportation of the passenger, or in the breach of 
duty to him in the refusai to sell tickets at the prescribed rates, or in 
any other way save the gênerai concern the government has in the 
welfare of the people, which relation never makes the state the party 
really interested in the suit. The fact that the state may, in certain 
contingencies, share in the recovery, does not make the suit the state's 
suit. Missouri Railroad Co. v. Railroad Commission, 183 U. S. 53, 
22 Sup. Ct. 18, 46 L. Ed. 78. The courts always look behind the form 
to the substance of the proceeding. When the state merely lends its 
name to an individual, no immunity of the sovereign can be set up to 
prevent the court in which the litigation is waged from disposing of 
the case according to its equities and merits between the real, sub- 
stantial parties to the suit. The proceeding not being a suit by the 
state, a court of equity may control the suit after it is brought, or en- 
join the bringing of it, when équitable principles and the nature of 
the case render it essential to the ends of justice, just as it would in 
cases between individuals. As said by the Suprême Court of the Unit- 
ed States in Curtner v. United States, 149 U. S. 673, 13 Sup. Ct. 989, 
37 L. Ed. 890 : 

"The same principle must be applied as if the litigation were between pri- 
vate parties." 

That case réitérâtes the doctrine applied in the prior case of United 
States V. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 E. Ed. 121. See, 
also, Miller v. State, 38 Ala. 600. 

Every Person Bound by Decree in Suit with Public Officiais Adjudging 

Proper Rate. 

XIII. Similar législation along this Une in another statute is based 
upon the idea that the shipper or passenger is not a party or privy to 
the judgment rendered by the courts in suits against public officers 
to détermine the reasonableness of rates. The gênerai principle that 
one not a party or privy to a judgment is not bound by it is, of course, 
admitted; but the principle has no application to decrees and orders 
made in this class of cases. The property, the manner of whose use 
is involved, is devoted to a public use, and, in conséquence, ail persons 
desiring transportation over it, bave certain rights in the property. It 
is held under a franchise granted by the state. The property is im- 
pressed with a servitude. The servitude is for the benefit of every one 
who may hâve occasion to demand transportation, and the burden is 
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impoçed upon. the owner, to operate the property for the public at just 
and r.easonaMe rates. Primarily the owner m,ay fix the reward he will 
daim; hut, as this may be unjust and unreasonable, the Législature 
may intervene and fïx just and reàsonable rates. When the Législa- 
ture does prescribe rates, it détermines, subject to final judgment of 
the courts, the status of the property as regards a public right in thèse 
respects. A suit by the carrier to enjoin the enforcement of rates, 
waged with a public officer, is an effort by the owner of the property 
tp ,fix its, status as to the public in this respect, 'the judgment ren- 
dered, in such a proceeding détermines that status. Every member of 
Society isrepreçented in that proceeding by the public authorities, and 
is bound by the judgirient, though not a formai party to it. It is "a 
case where the few represent the many." In this respect, though it 
is not, strictly, speaking, a proceeding in rem, the suit bas many of 
the characteristics of. such a proceeding, and the judgment rendered 
therein, Jike'the judgment in: bankrùptcy, which fixes the status of in- 
solvencyj, or tlie judgment of naturalization, which adjudges the status 
of citizeriship, binds all.the \vorl4ias to that .status. . No one can assail 
such a, jûdgjnent or decreé on collîite'rar attack, ejccept for want of 
jurisdiction in the court, ■v),'hich; rendeired it. It is not meant to de^ 
clare.ttiàt ap^rson or community aggrieved by a rate in fact unreason- 
able çr nnjust, approved and fixed by public authority, is without reme- 
dy ; but Ile.' cannot ctiânge;flie status of the property, aiid of the rights 
of thçj pjiblic thèreîh, as fixed by decree of a court in a proceeding to 
that. end, by. his private siiit against the carrier, who is observing the 
rate declared .by the court tobe proper for the tirhè' being, and in that 
way ,ovéi''tu'rn.the effèct ôf'the judgment as a détermination' of the 
status of thé. property.. "îï'e niust first appeal' to'thè pubhc authorities 
to change '.th,e,t;ate.. Béing unsuccessful in that, in a proper case, he 
can doubtlêsâ résdrt to his bill in chancery against the carrier and the 
représentative of the public in the matter of rates, to bave their en- 
forcement enjoined as to him, and it may be, as to ail other persons 
similarly situated, on the grounds stated, or because changed condi- 
tions ittake the rates improper. The Constitution putting the duty 
upon the carrier to transport at just and reàsonable rates, and without 
unjust discrimination, and giving every person the right to demand 
such service^ it cannot be that any person or community injured by 
unjust or discriminatory rates can be deprived of ail judicial remedy 
against such rates, because the ratemaking tribunals approve them and 
refuse to change them. 

Commission is Administrative Body, and Exercises Only Adminis- 
trative Eunctions. 

XIV. .The nature of the power exercised by the Commission in mak- 
ing and unmaking rates of its own, and whether power can be con- 
ferred upon the Commission to.make and unmake rates made by the 
Législature itself, and ,to substitute Commission-made rates in their 
stead, has been much discussed at the bar. It is conceded, of course, 
on; ail sides, that authority may be conferred upon an administrative 
body to fix a.sçhedule; of maximum rates; but some of respondents' 
coimgel clairn that the power exercised by the Commission is legis- 
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lative, and therefore the court cannot properl}' restrain pendente lite 
promulgation of Commission-made rates, changing the rates now be- 
fore the court, whatever it might do after such changes are promulgat- 
ed. Complainants deny that tîe power exercised by the Commission 
in fixing rates is législative, and earnestly insist that the Législature 
cannot con fer unconditional power upon the Commission to alter rates 
fixed by the Législature itself, and to set up others in their places in 
their discrétion, and assert that in conséquence of the exercise of such 
power by the Commission much more favorable classifications and 
rates hâve been fixed for other carriers in ail respects similarly situ- 
ated as complainants, whereby they bave been denied the equal protec- 
tion of the laws. 

The délégation of législative power to the Commission would plain- 
ly violate the fundamental law of Alabama. In Schultes v. Eberly, 
82 Ala. 248, 2 South. 345, Clark & Murrell v. Port .of Mobile, 67 Ala. 
217, and Mitchell, Judge, etc., v. State ex rel., etc., 134 Ala. 412, 33 
South. 687, the Suprême Court of Alabama has emphatically declared 
that the délégation of législative power, except to municipal corpora- 
tions, to which by immémorial custom a part of the législative power of 
the State has always been delegated for the purpose of local adminis- 
tration, is wholly inadmissible. The Railroad Commission does not 
fall within the exception. It is not a municipal corporation, nor an 
agency for local purposes. Section 243 of the Constitution of Alabama 
of 1901 reads as follows: 

"The power and authorlty of regulatin^ railroad frei,2rht and passenger 
tnrift's, the locating and building of freight and passenger dci)ots, correcting 
abuses, preventing unjust discrimination and extortion, and i-equiring rea- 
sonnble and .iust rates of frelglit and passenger tariffs, are lierel).y conferred 
upon the Législature, whose duty It shall be to pass laws from time to tinie 
regulating freight and passenger tariffs, to prohibit unjust discrimination on 
the varions railroads, canals and rivers of the state, and to prohibit the 
cliarging of otlier than just and reasonable rates, and enforce the same by 
adéquate penalties." 

When the section was under discussion in the constitutional conven- 
tion of 1901, it was moved to amend the section so as to confer the 
power upon the Railroad Commission. It was objected, if this were 
donc, it would take the power from the Législature and put it within 
the keeping of tfie Commission. The amendment was voted down. 
The chairman of the committee reporting this article of the Constitu- 
tion explained that the section, with the exception of the inclusion of 
canals and the power as to the location and building of freight and 
passenger dépôts, was taken Verbatim from a section of the Georgia 
Constitution of 1877 ; the purpose in so doing being to authorize the 
Législature to confer the same power, if it saw proper, upon the Com- 
mission of Alabama, as was conferred by the statutes of Georgia upon 
the Georgia Commission. There had been much agitation of this ques- 
tion at former sessions of the Législature, as well as in the pubHc 
prints and on the hustings, and the adoption of this section of the Geor- 
gia Constitution, and statutory power for the Commission as in that 
state, were urged as a remedy for the prévention of the evils of un- 
reasonable rates and unjust discrimination, Georgia, whose Consti- 
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tution contained the provision which now forms section 243 of our 
Constitution of 1901 provided by statute for a Railroad Commission 
whose duty it should be to make just and reasonable rates of freiglit 
and passenger tariffs. It was sought to enjoin the exécution of tlie 
statute on the ground that it was unconstitutional, since, under the 
Constitution, it was the duty of the Législature to regulate the freight 
and passenger tariffs and it had delegated the power to the Commis- 
sion. The Suprême Court of Georgia, however, in Georgia Railroad 
Co. V. R. R. Commission, 70 Ga. 694, sustained the statute. It said: 

"It certainly was not contemplated that the détails of rates to be flxed 
over many miles of rallway in this state should be settled by the Législature. 
The many influences that combine to cause changes in the ever-varying vicisr 
situdes of trade and travel were neither overlooked nor forgotten by that 
body, ïhe «tter impossibility of controlling, by the Législature, just and 
proper schedules for various roads, with their différences in length, locality, 
and business, appears to ns to be so elear and manifest as that to liave en- 
tertalned it would be absoiutely absurd. and especially so when it is remem- 
bered that schedules just and riglit for the months of winter may be ruinously 
\mjust and wrong for the months of summer, and that such as are proper for 
the year of the meeting of the General Assembly might, in the succeeding 
year, well-nigh bankrupt every railroad corporation in the state." 

The court further held thàt the Georgia act authorizing the Com- 
mission to make rates was not a délégation of législative power. On 
this point it said : 

"The différence between the power to pass a law, and the power to adopt 
rules and régulations to carry into effeet a law already passed, is apparent 
and strikingly great ; and this we understand to be the distinction recognized 
by ail the courts as the true rule in determining whether or not in such cases 
législative power is grauted. The former would be unconstitutional, while 
the latter would not." 

If the words of the section left any doubt as to its proper construc- 
tion, that doubt would disappear in view of its history, and the famil- 
iar rule that a constitutional provision, copied from the fundamental 
law of another state, is presumed to hâve been adopted with the set- 
tled interprétation it had received in the state of its origin. Aside from 
this, it is clear from its language that the section does not authorize 
the grant of législative power to the Commission. In the first place, 
the "power and authority" are "conferred upon the Législature." The 
duty is put "upon the Législature," and the particular mode by which 
it shall be discharged is also specifîed. The Législature must discharge 
the duty by the passage of laws. It must pass thèse "laws from time 
to time." Thèse laws are the means to cure "extortion and unjust dis- 
crimination." The purpose is plain, whatever instrumentalities may 
be employed to exécute thèse laws, that the duty imposed upon them 
shall be merely to enforce the rules of conduct prescribed by thèse 
particular laws, under and according to the laws which impose them. 
The language and spirit of the section forbid us to impute to the f ram- 
ers of the Constitution any purpose to confer any power upon the 
Législature to delegate to a Railroad Commission or any other depart- 
ment of government the exercise of the législative function of declar- 
ing "wliat the law shall be." Giving power to a Railroad Commis- 
sion like ours to fix rates is sustained because it is a mère administra- 
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tive body for ascertaining, in accordance with rules the law itself pro- 
mulgates in advance, what, under the facts and circumstances of the 
particular cases, are just and reasonable rates. The conferring of 
power upon the Railroad Commission hère to promnlgate rates is not 
the délégation to that body of the power to make the law. The com- 
mon law, the statutes, and the décisions of the courts hâve already de- 
clared the rules which fix the reasonableness of rates. The duty put 
upon the Commission is to apply rules and principles the law has al- 
ready prescribed to the facts of particular cases, and by the application 
of thèse rules to the particular facts to ascertain as matter of fact what 
are just and reasonable rates in the given case. Undoubtedly the pow- 
er which déclares the rule of action and fixes the principles which dé- 
termine when rates are reasonable is législative, while the power ex- 
ercised by the Commission in applying the principles the law has al- 
ready declared to the facts of particular cases, to ascertain and déclare 
reasonable rates, is judicial in its nature. The Commission, however, 
is a mère administrative body, or executive auxiliary. The fact that 
the exercise of judgment and discrétion are requisite to the proper dis- 
charge of the duties committed to it does not make it a judicial body, 
in the constitutional sensé ; for the exercise of such faculties is requi- 
site to the proper discharge of the duties committed to every function- 
ary, and does not necessarily détermine to which of the great depart- 
ments of government it belongs. The Railroad Commission, in the 
exercise of its ordinary authority, in making and unmaking its own 
rates is a purely administrative body, and does not exercise législative 
authority. The power being administrative, the court may enjoin its 
enforcement pendente lite, whenever essential to the ends of justice. 
The reason why it was held improper in Smyth v. Ames and Reagan 
v. Farmers' Loan & Trust Co., supra, to make a final decree enjoin- 
ing the future exercise of power to make rates, was not because the 
power by a commission is législative. It was held improper there, be- 
cause the court itself, having no power to make rates, could not set 
up any rates of its own in lieu of the rates stricken down, and circum- 
stances might so change as to make rates which are un just to the car- 
rier at one time perfectly just and reasonable at another. Aside from 
thèse considérations, injunctions in thèse cases against the future ré- 
duction of rates by the Commission will be entirely proper, if the Com- 
mission has no légal power to reduce the maximum rates now fixed by 
law. 

XV. Has the Législature attempted to delegate législative power to 
the Commission in the authority conferred upon it to make and un- 
make rates and classifications established by statutes? The act of 
August 9, 1907, provides in the first section: 

"That in ail cases where any classification o£ railroads or of any articles 
of freight or any maximum rates or charges for the transportation of pas- 
sengers or freight over any railroad in this state, hâve been, or may here- 
after be prescribed by statute, or any prevaiiing rates or charges for such 
transportation hâve been, or may hereafter be, by statute made the maximum 
rates or charges, the Railroad Commission of Alabama shall hâve the power 
and is hereby authorized to change such classifications and such rates or 
charges, or any of them, from time to time as conditions may, in its judg- 
ment render expédient or proper so to do, whether the effect of sucU changes 
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be to inercase or reduce any of the rates or cluirges, and to establi<li and 
«rder to be put in force in lieu thereof any new ebissificatiou or rate or 
<'harge wliich It may deem reasonable and proper ; and tlie classifications^, 
rates or cbarges so established by it sball be tbe lawt'ul classifications, rates 
or cliarges until further changed by said Railroad Commission." 

Like power is given as to the rates and classifications in the acts 
known as the "Eight Group Acts." 

Législative Power has been Attempted to be Delegated to the Com- 
mission as to Change of Statutory Rates and Classifications. 

XVI. The will of legislators never becomes the law, unless ex- 
pressed in the mode and form the Constitution commands. The Lég- 
islature, in framing a statute, may provide for its unchanged opéra- 
tion until it is repealed, or it may provide for contingencies arising 
after it goes into effect, which in its wisdom may require change in 
the law, and provide for the change, in view of the happening of thèse 
contingencies, upon the occurrence of which the lawmaker himself 
déclares in the statute what the change shall be. But, whatever the 
intent of the lawmaker, a statute, in order to ripen into a law, must 
always be a perfect expression of the législative will, upon every con- 
tingency with which the statute deals, as it leaves the hands of thte 
lawmaking power. When the Législature déclares its will as to con- 
tingencies, it may lawfully make the taking effect of the statute in the 
first instance, or its suspension or abrogation afterwards, and the sub- 
stitution, of some pther law, dépend upon the ascertainment of some 
particular state of facts by an executive officer. But, to be a perfect 
expression of the législative will as to thèse matters, the statute itself 
must ascertain or prescribe a state of facts which constitute the condi- 
tion or contingency upon which the change may be made, and what 
change shall be effected in the prior law, when that contingency is 
ascertained. Under a statute so framed, the Législature has delegated 
no législative authority to the executive officer. It has siniply made 
use of his services to ascertain a state of facts, upon the ascertainment 
of which the Législature itself déclares, in advance, its own judg- 
ment as to "what the law shall be" under the changed conditions. The 
contingency upon which the change shall take place in the opération 
of a law must be a state of facts which the Législature either ascer- 
tains in so many words, or defines or pre^cribes by gênerai définition, 
and upon the finding of which state of facts the Législature, and not 
some other body, forms the opinion, and déclares that it is expédient 
and proper to change the opération of the law. The propriety and ex- 
pediency of changing a law is the yery question which the Constitu- 
tion cbmmits exclusively to the wisdom of the Législature, and it must 
express its own judgment and will in the statute as to thèse questions. 
If the opinion or judgment Of some other departmènt as to the hap- 
pening of some undefined event, and the efïect such event should hâve 
upon the législative policy^ is to détermine whether there shall be a 
change in the law, it is the judgment and will of the officer as to the 
expediency of a change, and not the opinion and will of the lawmaking 
power, which effects the changes. The statute hère makes the ex- 
pediency and propriety of a change, vidiich shall be made when the 
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officer so détermines, dépend solëly upon the discrétion and will of an 
executive officer, and not upon the happening of any state of facts 
upon which the Législature itself has passed its judgment and uttered 
its commands. The statutes in that posture are neither more nor less 
than a législative déclaration that there shall be a change in the légis- 
lative will because an executive officer deems it expédient, and that 
because the executive officer so wills thereafter the législative will shall 
be only what an executive officer prescribes. This is nothing more nor 
less than the entire abdication of the duty of the Législature to dé- 
termine the expediency and propriety of législation, and the surrender 
of législative power to an executive officer, to use as he pleases in the 
future. 

The court has struggled hard to find some way, consistent with obé- 
dience to the Constitution, to avoid the conséquences and inconven- 
iences, both public and private, which must follow f rom striking down 
the powers hère attempted to be conferred upon the Commission. 
Finding no escape on principle, the duty of the court is plain. It must 
enforce the Constitution. The Législature doubtless intended in the pas- 
sage of thèse statutes to leave the whole matter of rates and classifica- 
tions in the keeping of the Commission, and thought it had donc so. It 
could hâve done so by an absolute repeal of the schedules and classifî- 
tions fîxed by it, leaving the Commission, as an administrative body, to 
work out under rules and principles fixed by the Constitution, the stat- 
utes, and the conimon law, what are reasonable classifications and rates, 
in view of the facts in the particular cases with which the Commission 
deals. The Législature could also hâve retained the "Group Acts" as 
a gênerai guide for the Commission, and yet given the Commission 
power to change them, by providing in those statutes that upon the 
happening of a certain state of facts therein declared or defined, not 
upon the mère opinion or judgment of the Commission on undefined 
conditions of which the commission is the sole judge, and upon which 
the Législature itself made no déclaration "what the law shall be," 
the Commission might thereupon change the classifications and rates, 
within certain limitations, which the statutes themselves would state 
or define. But nothing of that kind was provided for in any of the 
statutes. The Législature has not repealed or changed them. The 
constitutional trouble with the statute is that the législative power has 
specifically declared its will upon the wisdom and expediency of the 
particular classifications and rates, and put them upon the statute books 
as the law of the land. It takes the lawmaking power to repeal or 
change a law, as well as to make a law; and the power of repealing 
or changing a law, or substituting anothcr law in its stead, cannot be 
delegated to any other department, much less to a statutory board. 
Turn the proposition over as we may, and scan it from every consti- 
tutional point of view, we are always ccnfronted with the fact that, in 
order to change the laws now in existence as to rates and classifica- 
tions, they must be repealed or altered by the législative power which 
made them. The législative power which made them has not repealed 
or altered them. It has merely attempted to let another body undo 
what the Législature has done. It has not declared in any of those 
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statu tes its own will as to "what the law shall be" on any changed state 
of facts which the lawmakers hâve defined or prescribed, nor, when 
that State of facts is ascertained, what shall be either the nature or 
extent of the changes which the lawmakers will shall resuit therefrom, 
except that the wisdom and judgment of the Commission shall be the 
législative will as to the change. On thèse questions, upon which the 
L/Cgislature must speak if the Constitution be obeyed, it has declared 
no will of its own as to "what the law shall be." It has simply de- 
clared to the Commission that it is authorized, for any reasons it may 
think of sufficient importance, to unmake what the Législature has de- 
clared to be the law of the land, and set up other standards of its own, 
which shall stand as the law until again changed by order of the Com- 
mission. In short, it has referred the whole matter of "what the law 
shall be" to the Railroad Commission as a "committee with power to 
act," and declared that the législative will as to the future shall be 
whatever the Commission may will and déclare. 

Of the wisdom of the Legislature's determining for itself what are 
just and reasonable rates and classifications, and imbedding those rates 
and classifications in statutes, whereby they becorae the law of the 
land and cannot be altered except by an act of the lawmaking power 
itself, the Législature must détermine for itself ; but, when the Légis- 
lature does so détermine, the Constitution fastens upon their act, and 
provides the only mode in which the requirements of such enactments 
can be undone or changed. While some inconvenience, both public 
and private, must resuit from following the Constitution in this case, 
the evil is of small conséquence as compared with the greater evils 
which would resuit in allowing such departures from the fundamental 
law. It is vital to the welfare and happiness of the people that the law 
shall not be made and unmade, or changed, save by the lawmaking 
power itself. To-day it is the carrier and those who deal with him 
who are attempted to be subjected to the doctrine that administrative 
officers may change the law as enacted by the Législature, and pre- 
scribe différent rules of conduct from those made by the suprême law- 
making power, varying the law according to their own notions when- 
ever, "in their judgment," it is "expédient and proper so to do." If 
such power can lawfully be conferred upon administrative officers in 
thèse cases, it cannot be denied to executive officers in other cases. It 
is an alarming doctrine to proclaim in a free country that the laws for 
the control of the rights and business of citizens, under the complex 
conditions of modem life, can be made to give place to différent ob- 
ligations and rules made by executive officers, "whenever conditions 
may, in their judgment, render it expédient or proper so to do." The 
whole matter is exhaustively discussed in Field v. Clark, 143 U. S. 
694, 12 Sup. Ct. 505, 36 L. Ed. 294, wherein is quoted with approval 
the words of the Suprême Court of Ohio (Railroad Co. v. Clinton 
County Com'rs, 1 Ohio St. 88) that: 

"The true distinction is between the délégation of power to make a law, 
which necessarlly Involves a discrétion as to what it shall be, and the con- 
ferrlng of authority and discrétion as to Its exécution, to be exercised under 
and in pursuance of law. The first cannot be doue; to the latter, no valid 
objection can be made." 
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In the one case the officiai overrides the law and substitutes his own 
judgment for it; in the other, he does not change the law, but merely 
conforms to it. A late instructive case is State v. Great Northern Rail- 
way Company, 100 Minn. 445, 111 N. W. 289, 10 L. R. A. (N. S.) 
250, Our own cases of Mitchell, Judge, etc., v. State ex tel., etc., 
134 Ala. 392, 32 South. 687, and Harlan v. State ex rel, 136 Ala. 155, 
33 South. 858, are conclusive on this point. Whether the législative 
department of a state, under its Constitution, can delegate législative 
power, involves no fédéral question. The décisions of the highest 
court of the state are binding upon the fédéral courts on such a ques- 
tion. Few cases can be found where a Législature has ever attempted 
to authorize any other department of the government to strike down 
an explicit législative command, and substilute, in its unshackled dis- 
crétion, some other command; and no case can be found where such 
an attempt ever succeeded. See State v. Morris County, 36 N. J. Law, 
72, 13 Am. Rep. 422. 

Preliminary Injunction Discretionary. 

XVn. Complainants hâve the undoubted right to restrain the op- 
ération of the rates, if they will not produce a just return upon the 
value of the property devoted to intrastate commerce. The right, as 
a matter of law, is unquestioned. The only issue is whether the facts 
as ultimately shown will entitle complainant to injunctive relief on 
final decree. In this class of cases four dominant factofs, roughly 
stated, must control the exercise of the court's discrétion: First, what 
is the value of the property devoted to intrastate service? Second, 
what is the fair net income from the opérations of the carrier, if donc 
at reasonable rates, without unjust discrimination, after deducting 
cost of service, and excluding in the accounting crédit to the carrier for 
interest paid on mortgages which represent debts incurred in the pur- 
chase of the property, or money which went into its construction, and 
any charge made out of the income for permanent improvements of 
the plant? Third, what percentage of profit upon the fair value of the 
property devoted to intrastate business is équitable and just, in view 
of the hazards of the business, the locality and conditions where it is 
carried on, and other matters which enter into the cost and value of 
the transportation donc by the particular carrier? Fourth, what, in 
view of the issues raised by the parties and the proof submitted on the 
hearing, is the probabiHty as to the adequacy or inadequacy of just 
compensation, from observance or nonobservance of the rates; and 
what will be efïect upon the rights of the contending parties of grant- 
ing or withholding the preliminary injunction? 

In the earlier cases, when it was held that the Législature could fix 
any schedules of rates it deemed proper, so long as it did not take the 
carrier's property by depriving him of any profit whatever, tliere was 
no ground to enjoin the enforcement of rates because the probable 
margin of profit was small, if it appeared there would be some profit. 
When, however, the earlier décisions were abandoned, and the Suprême 
Court declared that the Législature could not make rates which would 
not permit "adéquate" or "just" compensation, and that the courts were 
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the final arbiters of such questions, a différent rule necessarily arose. 
The preliminary injunction was no longer to be deiiied merely because 
the proof shows some profit. The pertinent and controlling inquiry 
necessarily changed. The question then arose, in view of the légal 
presumption that statutory rates are reasonable, whether the volume 
of profit probable on the face of the situation créâtes, prima facie, a 
fair prépondérance of probabilities that the business donc under the 
reduced rates would afford adéquate or just compensation upon the 
real value of the property employed in the business. In Tilley v. Rail- 
road Company (C. C.) 5 Fed. 641, Justice Woods, under the doctrine 
then prevailing, held the court had no power to interfère with the rates, 
SQ long as any profit was probable. It was apparent in that case there 
would be a considérable profit. . The Georgia Commission claimed the 
schedule allowed 8 per cent, upon the value of the property. The rail- 
road company claimed that the value of the property was assessed 
entirely too low, and that the resuit of the tariff of rates upon the 
value of the railroad as fixed by the commission would amount to con- 
fiscation. So far as the percentum of compensation was concerned, 
it was really a différence between 8 and 10 per cent, profit. It being 
apparent that there would in any event be some profit. Justice Woods 
held, of course, that the courts had no power to interfère; for there 
could be no confiscation when there would be some profit. What he 
decided was that, some profit being apparent, and whatever it was be- 
ing sufficient, if it amounted to any profit at ail, the only way to déter- 
mine whethér the amount would be so small as to work confiscation, 
as claimed, would be to try the rates. Justice Brewer, while circuit 
judge, in Railroad Co. v. Dey (C. C.) 38 Fed. 664, quoted Justice 
Wood's language, saying: 

"I do, not indorse it as pf uinversal application, but oiil.v under tlie eir- 
cumstanf.-es of tlie présent case. Wliere the efïeet of tlie rates is doiibtfui, 
wïtli a prottaliility tliat they will prove eompensatory, and tlie amount of 
business to be thereby affeeted is eomparatively small, I think tlie courts 
œay as well wait for the test of expérience." 

In that case 4 per cent, of the local traffic was affeeted. Hère the 
whole intrastate tariff is involved, and the aggregate sum of the réduc- 
tions is very large. When Judge Brewer spoke of the rates proving 
"eompensatory," he was speaking of thera in the sensé in which he 
used the term "eompensatory" in a former case between the same par- 
ties (35 Fed. 879, 1 L. R. A. 744), in which that judge decided: 

"Tlie right of judicial interférence exists when the schedule of rates estab- 
lished wiil fail to secure to the owiiers of the property some compensation 
froni their investraent. AS to the amount of sucli compensation, if some 
compensation or reward is in fact secured, the Législature is the sole judge." 

Judge Brewer found on the second hearing there was "a probabili- 
ty" there would be sufficient income, according to the standard then 
prevailing, or, in other words, that the carrier would get "some com- 
pensation," ail he was entitled to receive under the law at that time, 
and therefore refused the preliminary irijunction. Under the présent 
rule, when it is shown that the carrier will dérive "some compensa- 
tion," it does not at ail follow that it is adéquate, and therefore does 
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not necessarily raise any controUing presumption, in the particular 
case, that the carrier will receive such reward as the Constitution se- 
cures to him. Judge Brewer's décision in that case is, therefore, di- 
rect authority that, although it be apparent on the facts presented the 
carrier will receive some compensation, yet, if there is a proljability 
that it will not amount to adéquate compensation, there should be no 
experimenting, in the preliminary stages of the litigation, to détermine 
the justice of a tariff which involves the whole body of rates. 

Mr. Justice McKenna, then circuit judge, declined to experiment 
with grain rates in Southern Pac. Co. v. Board of Commissioners (C. 
C.) 78 Fed. 238. Circuit Judge McCormick declined to speculate as 
to the eiïect of rates in the cases reported in the Suprême Court under 
the title of Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 1-i 
Sup. Ct. 1047, 38 L. Ed. 1014. Circuit Judge Shelby did the same 
thing in Palatka Waterworks v. City of Palatka (C. C.) 12? Fed. 161. 
Circuit Judge Pardee declined to experiment with rates in L. & N. R. 
R. Co. V. Railroad Commission (C. C.) 123 Fed. 947. In Cotting v. 
Kansas City Stockyards Co., 183 U. S. 79, 80, 23 Sup. Ct. 30, 46 L. 
Ed 93, Circuit Judge Thayer dealt with a bill to enjoin the enforce- 
ment of charges for slaughtering cattle, and after final hearing dissolv- 
ed the injunction and dismissed the bill. Yet he ordered the injunc- 
tion reinstated, if appeal should be taken, in view of the heavy loss 
which would fall upon the stockyard companies if his decree should be 
reversed. His course met with the approval of the Suprême Court, 
which, in Hovey v, McDonald, 109 U. S. 150, 161, 3 Sup. Ct. 136, 
143, 27 L. Ed. 888, discussed the power of the court "to order a con- 
tinuance of the status quo, if the purposes of justice required it." The 
court there said : 

"This power luidoiibtetlly existis, and should always be exercised when ir- 
rémédiable injury may resuit from the effeet of the decree as rendered ;"' but 
it is a discretionary power, and "its exercise or nouexercise is not revievvable 
hère." 

When complaint is made of threatened irréparable injury from 
the enforcement of reduced rates, there is no more légal or moral duty 
on the part of the court to décide that question against the complain- 
ant, by putting the rates in force at once, than there is to adopt a 
like course in the preliminary stages of any other litigation, when ir- 
réparable injury is threatened to any other kind of property right by 
any other means. Each case must dépend upon its own facts and cir- 
cumstances, and no useful purpose will be subserved by attempting to 
analyze the cases where the courts bave tested the reasonableness of 
the rates by putting them in force, and where they hâve declined to do 
so, in the preliminary stages of the litigation. The duty of the courts 
is to protect property rights, and not speculate with them, pending 
investigation of the facts upon which the ultimate right dépends, when 
the equities are matter of doubt, and there is any reasonable probability 
of irréparable injury if temporary relief be.withheld. When a décision 
putting rates in force in the earlier stages of the Htigation may amount 
to a practical déniai of the right, although the complainant finally suc- 
ceeds, a court of equity, especially when it can fuHy guard ail the 
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rights of both parties meanwhile, should préserve the status quo as to 
the rates until final proof enables it to détermine where the right lays, 
and gives it the means of making a final détermination of the rights 
of the parties, which will justly settle and protect them from the be- 
ginning, without requiring either to hazard loss meanwhile. As has 
been frequently pointed out by other courts, what is said on this sub- 
ject in San Diego Land Co. v. National City, 174 U. S. 754, 19 Sup. 
*Ct. 804, 43 h. Ed. 1154, has référence only to the principles which 
govern the court in interfering with rates on final decree on full proof. 
The question of the duty or power of the court to préserve the status 
quo pending final decree was neither involved nor decided in that case. 
It would undermine one of the most beneficent and ancient principles 
of equity to hold that a court of equity, although it finds that there 
is a fair probability of irréparable injury, is yet, nevertheless, power- 
less to prevent it, unless it can go further and see beyond ail doubt, 
in the preliminary stages of the litigation, that complainant is entitled 
to final decree. Such a doctrine would in effect require the court to 
render a decree as to the final right in the preliminary stages of the 
case, at a time when it has no means of determining the ultimate rights 
of the parties. 

What Per Cent, of Profit is the Carrier Entitled to Earn Upon the 

Investment ? 

XVIII. No court has undertaken to détermine any exact perceritage 
of profit which the carrier is entitled to earn upon the value of the 
property devoted to the service. It dépends upon so many contingen- 
cies that the courts bave deemed it best to lay down gênerai principles 
only, and leave their application to the facts of the particular case. 
The gênerai doctrine is stated by the Suprême Court in Smyth v. Ames, 
169 U. S. 546, 547, 18 Sup. Ct. 418, 434, 43 L. Ed. 819 : 

"The basis of ail calculations as to the reasouableness of rates to be 
charged by a corporation must be the fair value of the property used by 
It for the eonvenience of the pubhc ; and in order to ascertain that value 
the original cost of construction, the amount expended in permanent im- 
provements, the amount and market value of Its bonds and stocks, the présent, 
as compared with the original, cost of construction, the probable earning 
capacity of the property under the particular rates prescrlbed by the statute, 
and the sum required to meet operating expenses, are ail matters of consid- 
ération, and are to be given sueh weight as may be just and right in each 
case. What the company is entitled to ask is a fair return upon the value of 
that which it employs for the public eonvenience ; and, on the other hand, 
what the public is entitled to demand is that no more be exacted from it 
for the use of a public highway than the services rendered by it are reasonably 
worth." 

The carrier is made by law an insurer of freight, and is required to use 
the highest degree of skill known to the art to prevent injury to passen- 
gers. It must hâve and keep its equipment up to the standard of mod- 
em excellence. Necessity and policy alike demand that it maintain 
a sufficiently high standard of wages to attract and retain the services 
of compétent and faithful men in ail its departments. Its business is 
in a degree hazardous when best conducted, and shares for good or 
ill the fortunes of the communities and localities it serves, and it must 
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maintain and increase its facilities as their vvaiits require. In ail thèse 
matters its interests and those of the public are in a large sensé, legally 
and morally, identical. If a schedule of rates does not permit the 
carrier to earn a sufficient income to properly discharge thèse duties, 
the rights of the public, as well as the private interests of the owners, 
are invaded. The right to rémunération for the cost of whatever is 
requisite to maintain its service so as to meet the just wants of the 
public and fully discharge the duties exacted of it by law, is, therefore, 
as vital to the public welfare as to the well-being of the property own- 
er, and when we state the rights of the carrier, and enforce them in 
that respect, it is only another mode of stating and enforcing the rights 
of the public. The same principle is applicable to the right of the 
carrier to earn a fair amount, above the cost of service, upon the value 
of the capital employed in the business. It is well said in Beale & Wy- 
man, Railroad Rate Régulation, § 406 : 

"It ought always be plain that tliose who invest their funds In some public 
employment are going to get a fair per cent, upon their investment. because 
uniess they are assured of this, they will employ their money elsewhere, and 
many enterprises necessary for the public convenlence will uot be undcrtaken, 
nor will existing plants be extended. It is, then, not ouly due considération 
for the rights of others who hâve already invested their money in public 
service companies, but also an enlightened selflshness with a view to the 
future, which dictâtes the policy that a reasonable return upon the value 
of the property used in the publie service shall be held to be protected by 
the Constitution." 

While the Suprême Court has not fixed any particular percentum 
of net profit the carrier is entitled to demand when his charges for the 
service are just, the state courts and the lower fédéral courts hâve 
generally adopted as the standard of an adéquate return at least as 
high a measure of profit as the current rate of return upon enterprises 
of a similar character in the localities where the carrier's business is 
transacted. In L. & N. R. R. Co. v. Brown et al., Railroad Com'rs 
of Florida (C. C.) 123 Fed. 947, Judge Pardee held that a railroad com- 
pany in that state, so long as its rates are reasonable, and its business is 
done without unjust discrimination, is usually entitled to earn an 
amount on the value of its road devoted to intrastate business equal to 
the légal rate of interest in that locality. In New Memphis Gas & L,ight 
Co. V. Memphis (C. C.) 72 Fed. 952, it was held that a gas company 
has a right to earn such gross revenue as will enable it to pay ail legiti- 
mate operating expenses, to pay interest in valid fixed charges upon 
bonds or securities, so far as they represent expenditures actually made 
in good faith, and to pay reasonable dividends on stock that représenta 
actual investment in the enterprise. In Spring Valley Waterworks Co. 
v. City and County of San Francisco (C. C.) 124 Fed. 574, where the 
rates fixed would not permit annual net earnings of over 4.4 per cent, 
on the value of the property employed in the service, it was held that 
the return allowed by the schedule of rates was too low to be reason- 
able and just, in view of the annual net income from capital invested 
in similar large enterprises on the Pacific Coast, which earned not 
less than 6 per cent. In Milwaukee Electric Railway & Light Co. v. 
City of Milwaukee (C. C.) 87 Fed. 577-585, where it was shown that 
6 per cent, on real estate mortgages and like securities was the pre- 
161 F.— 63 
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vailing rate, it was held that a schedule of rates which prevented earn- 
ing that much upon the value of the property was unreasonable. The 
leading authorities are collected in Beale & Wyman, Railroad Rate 
Régulation. See Re Advance in Freight Rates, 9 Int. Com. Com'n R. 
383 ; Canada Southern Railway Company v. International Bridge 
Company, L. R. 8 App. Cas. 733;,,Troutman v. Smith, 105 Ky. 231, 
48 S. W, 1084; Cotting v.Kansas City Stockyards Co., 173 U. S. 79, 
. 23 Sup. Ct. 30, 46 L., Ed. 92. 

Some interesting questions hâve been hère mooted, which do not call 
for décision, at least at this time. In Smyth v. Ames, 169 U. S. 466, 
18 Sup. Ct. 418, 43 L. Ed. 819, the Suprême Court declared that : 

"What the public is entitled to demand is that no more be exacted from 
it for the use of a public hlghway than the services rendered by It are rea- 
sonably worth." 

When the rights of the public are protected by a schedule of just 
rates in that respect, hàs the IvCgislature the power, in the face of the 
prohibitions of the fourteenth amendment, to go further, either by 
fixing an express limitation in the statute, or by necessary opération of 
the rates for which it provides, and prevent the carrier from earn- 
ing any profit above a certain percentum of the value of the property, 
although its business be donc at just and reasonable rates for the serv- 
ices, and without unjust discrimination? Lochner v. New York, 
198 U. S. 45, 46, 35 Sup. Ct. 539, 49 L. Ed. 937. Has the state any 
such right under its own Constitution? Section 243 of the state Con- 
stitution of 1901 vests "the power and authority" of preventing "un- 
just discrimination" and of "requiring just and reasonable rates" in 
the Législature. The section specifically prescribes how this power 
shall be , exercised. It déclares that the duty of the Législature éhall 
be "to pass laws from time to time" regulating freight and passenger 
tariffs, and to "prohibit unjust discrimination," and to "prohibit the 
charging of other than- just and reasonable rates, and to enforce the 
same by adéquate pénal ties." It particularizes the evil to be prevent- 
ed, and spécifies the mode of preventing it. Does or does not the af- 
firmative grant of power as to this particular subject, and the manda- 
tory requirements as to the mode in which it shall be exercised for 
the purpose of "requiring reasonable and just rates of freight and pas- 
senger tarifïs," by necessary implication withdraw from the Législa- 
ture any power over the subject other than to require just and reason- 
able rates? The power to fix reasonable charges for the service is born 
of necessity, and specially conferred, to prevent extortion and injustice 
by the carrier, who is bound to serve customers who are compelled to 
deal with him. When that resuit is efiEected, is not ail further. power 
over the subject exhausted? If the Législature attempted to go fur- 
ther, would it not assume thèse "other functions" which section 35 of 
our state Constitution characterizes as "usurpation and oppression"? 

The property of railroad corporations belongs to the individùal 
stockholders. The Constitution of the United States, leaving out of 
view for the présent the équivalent provisions of the Constitution of 
the state, not only forbids the déniai of their right to just compensa- 
tion, but shields them as well against the déniai of the equal protection 
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of the laws. The state fixes 8 par cent, per annum as the return for the 
use of property in the shape of loans of money, the médium by which 
the value of property and its various uses is measured, and does not in 
any way, save by the requirement as to just and reasonable rates, at- 
tempt to limit the percentum of profit gained upon the value of the 
property invested in street railway, waterworks, gas, electric, télé- 
phone, and telegraph companies, and manufacturing establishments in 
ail their variety, mining enterprises, cotton compresses, cotton mills 
and other like enterprises. In this state of the law, can the owners of 
railroad property be made the subject of invidious discrimination in 
this respect, in order to limit the extent of their profit upon the value 
of the property used by them, by the enforcement of a schedule of 
rates, afïecting the owners of railroad property alone, which prevents 
them from earning the usual current profit from the use of their prop- 
erty, which the owners of other property used in like investments are 
permitted to earn upon the value thereof ? Would, or would not, that 
be a déniai to them of the equal protection of the laws ? That question 
was mooted, but not decided, in Covington Turnpike Co. v. Sandford, 
164 U. S. 598, 17 Sup. Ct. 198, 41 L. Ed. 560. See, also, Cotting v. Kan- 
sas City Stockyards Co., 183 U. S. 79, 33 Sup. Ct. 30, 49 L. Ed. 93 ; 
Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 330; 
Smith V. E. & N. R. R. Co., 75 Ala. 449-451 ; Cooley, Constitutional 
Limitations, §§ 484, 486. Our state Constitution of 1901 (section 
238), while reserving the power "to alter, amend, or repeal" the char- 
ters of corporations, is careful to provide that the power shall be ex- 
ercised "in such manner, however, that no injustice shall be donc the 
stockholders." While the Législature of the state has no power to 
"alter or amend or repeal" the charters of foreign corporations, thèse 
complainants purchased their property under laws which provided that 
they should be subject in ail respects to the laws of Alabama as the 
property and franchises of domestic corporations, and the state, as 
regards the rates of foreign corporations and the profit gained from 
their intrastate business, may exercise the same power over them as it 
can over its own corporations. 

Whatever may be the proper décision of thèse questions, it is clear 
that the fundamental law, both state and fédéral, compels the Légis- 
lature to regulate rates "in such manner that no injustice shall be 
donc" to the property owner. He must hâve "just" compensation. 
Any schedule of rates is forbidden which produces injustice. The 
quantum of injustice is immaterial. There must be "no injustice." AU 
will admit that a schedule of maximum rates which confines the car- 
rier's reward for the service to the amount expended in the physical 
act alone of receiving, moving, and discharging passengers and f reight, 
without Computing in the cost of that service the value of the use of 
its stations, tracks, roadway, bridges, and the service of its stafiE of 
officiais who direct its business, would do injustice, both to the public 
and the carrier. It would not only take from the carrier the ability to 
discharge his important duties to the public, which the law imposes 
upon the highest considérations of the gênerai welfare, but deprive it 
as well of any return for the use of a very large portion of the prop- 
erty it employs in its business. To conserve the rights both of the 
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carrier and the public, some return must be allowed the carrier for the 
use of every portion of his property necessarily employée in the busi- 
ness. When so many différent kinds of property and service are in- 
volved simultaneously in the movement of the same freight or passen- 
ger train, it is impossible to ascertain, with any sort of mathematical 
certainty, what is the précise cost of rendering any particular service. 
The best standard which the courts and business men hâve been able 
to find for testing such questions is to ascertain whether, when the serv- 
ice is donc at just and reasonable rates, the carrier obtains for the serv- 
ice as a whole a fair return upon the value of ail the property employ- 
ed in the business. The courts hâve, therefore, generally taken as the 
standard of proper return the légal rate of interest, contrasted with the 
current rate of profit from the use of other property in like kinds of 
business. While the percentum of profit allowed upon loans of money 
between private individuals is not, in many respects, a fair standard for 
determining just profits from the use of other kinds of property under 
conditions of greater hazard, yet the rate is the resuit of long expéri- 
ence, and is tantamount to a législative déclaration that such measure 
of profit is in gênerai a just return upon investments in property. The 
évidence shows that the current rate of profit upon property used in 
business enterprises similar to railroads gives a net income, upon the 
value of such property, not lower than 8 per cent, per annum. Wheth- 
er we take the légal rate of profit by way of interest on loans of money, 
or the rate of profit which common expérience shows to be the average, 
and, therefore, approximately a just, return from the use of other 
forms of property, both modes lead to the same resuit. We can find 
no better standard by which to measure what is a fair and just return 
for the use of railroad property under the conditions governing the 
business of conducting railroad transportation in this state. The court, 
therefore, holds that thèse complainants can rightly complain of any 
schedule of maximum rates which prevents them from earning, upon 
the fair value of that portion of their property employed in intrastate 
business, a profit, above the necessary expense of conducting such 
business, equal to 8 per cent, per annum upon the value of the property 
so employed, so long as the business is donc without unjust discrimina- 
tion, and at just and reasonable rates. Any schedule of maximum rates 
which prevents them from earning that much net profit, under those 
conditions, dénies that just compensation which the Constitutions, both 
State and fédéral, secure to them. 

Why Preliminary Injunction Should Issue. 

XIX. Voluminous évidence has been ofïered as to the effect of the 
reduced rates, and the court has given much time to a very careful 
examination of the mass of testimony ofïered on that point. The la- 
bors of the court in this respect hâve been lessened by the exhaustive 
comments of counsel on both sides as to the tendencies of this mass of 
évidence. It would be impossible, without writing a book, to deal with 
ail the phases of the testimony which counsel hâve presented and urged 
in support of their respective contentions upon the facts. 

On a preliminary hearing the court should refrain, as far as possible. 
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not only from expressing, but from forming, any opinion as to the 
final merits. In passing upon this branch of the case at this time, the 
court will deal only with the dominant features which appear prima 
facîe to be clearly established by the évidence. The value of the prop- 
erty employed in the business, is one of the main factors upon which 
the reasonableness of the rates dépends. The value of this kind of 
property dépends upon so many considérations that testimony as to 
its value is largely what is denominated "opinion évidence," in which 
there is generally a wide margin of honest différence. Upon one 
valuation of a railroad the income under a schedule of rates may be 
entirely insufficient, while upon a less value it may be adéquate. So, 
too, in finding what constitutes the net results of domestic business, 
as distinguished from Interstate commerce, much dépends upon the 
methods of keeping the accounts, and whether what is really one busi- 
ness is treated as the other business. AU thèse are disturbing factors 
in the calculatibn. Until the court can ascertain the value of the prop- 
erty, as well as what method bas been adopted in determining what 
is State and what is Interstate business, it cannot détermine whether 
any particular calculation leads with any certainty to the truth of the 
disputed issue. In argument counsel for respondents, tacitly at least, 
admitted upon the évidence as it now stands that the Nashville, Chat- 
tanooga & St. Louis Railway Company, under the rates prescribed, 
would conduct its business at an absolute loss. The résistance to a 
preliminary injunction has been mainly directed to the cases of the 
Ivouisville & Nashville Railroad Company, the South & North Ala- 
bama Railroad Company, and the Central of Georgia Railway Com- 
pany. It is insisted in each of thèse cases that there has been a radical 
error in the mode of determining what constitutes interstate business, 
much of which it is insisted is in reality domestic business, and should 
be so treated in the calculations in ascertaining the volume of profit 
from domestic business. It is also insisted, as to the first two of the 
companies last named above, that the valuations put upon the proper- 
ty used in intrastate business are entirely too high, and that upon a 
fair valuation, and a correct method of keeping books, and treating as 
domestic business everything which is really such, the return upon 
the proportion of value devoted to intrastate business will be adéquate. 
The affidavits filed on thèse points, mainly on the part of the com- 
plainants, make a printed volume of several hundred pages, dealing 
with the history of the railroad companies concerned, from the time 
of the building of the roads down to the présent day, showing the 
vicissitudes of the varions properties, and contain elaborate statements 
as to détails, including the method of keeping accounts and of con- 
ducting business, the character of the tonnage, the cost of transporta- 
tion, and the reasons which justify the présent rates. Upon premises- 
each draws from this évidence, respondents insist that it does not ap- 
pear that complainants will not receive an adéquate return under the 
reduced rates, and, therefore, they should be tried now ; while com- 
plainants présent a séries of calculations showing, on the contrary, that 
in the most unfavorable view permissible under the évidence against 
complainants, some of them will hâve a net income of about 1 per 
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cent., while others will conduçt their business at a loss of hundreds of 
thousands of dollars, 

One of the ,most satisfactory tests, aside from putting a tariff into 
opération, as to the effect a réduction in rates would hâve upon the 
business of the carrier, is to take the business for two or three years 
preceding, if it can be assumed, that the future business will be con- 
ducted at the same cost and in the same volume under like conditions, 
and then see what effect the réductions, if applied to the business, 
would bave had upon the income of the carrier in thèse years. The 
Suprême Court bas approved this method as a very proper one. The 
évidence shows, without conflict, that the. two years preceding the 
législation of which complaint is made were the most prospérons 
years in the history of the carriers, and tends to show that during 
those years none of the coniplainants, though operating under a high- 
er schedule of freight and passenger rates than those enacted at the 
last session of the Législature, earned much above 3 per cent, per an- 
num upon the value, which they insist is the true value, 6î their prop- 
erty devated to intrastate commerce, and most of them much less. In- 
dulging the widest possible latitude against complainants, under the 
évidence as to swollen estimâtes as to the value of the property, and 
errors in crediting income from certain classes of freight to Interstate 
business, instead of domestic business, the évidence leaves, scarcely any 
room to doubt that the most favorably situated of the complainants, 
under the reduced rates, will not earn as much as 4 per cent, upon tlie 
real value of their property devoted to Interstate business. The cal- 
culations complainants make in the case of the Central of Georgia 
Railway Company are based upon the yaluation of the property as fix- 
ed by the authorities for taxation. It is further alleged that the classi- 
fications made in the "Eight Group Act" are purely arbitrary, and 
wholly unjustifiable under the existing conditions, and that the effect of 
the scheme of classifications and rates is to give large advantages to 
other carriers, similarly situated as complainants, who décline to contin- 
ue to litigate the rates, while invidious burdens are imposed upon the 
carriers who insist upon asserting their rights in the courts. If this be 
true, it would nullify the whole scheme of rates as to the complainants, 
regardless of the reasonableness ofthe rates complained of. Undetf 
thèse circumstances, is the court justified, in the exercise of a reason- 
able discrétion, in ruling that the reduced rates shall be put into actual 
opération, pending final ascertainment of the facts upon which their 
reasonableness dépends? 

In 2 Hig^ on Injunctions, § 1513, it is said: 

"If the question of fnct upon which the nijunetion depemli? ts evenly lialane- 
ed upon affldavits on motion to dissolve, the motiou sliould be denied, and 
the injunction retalned until the final hearlng." 

In S3 Encyc. 978, the rule is thus stated: 

"So, where the dissolution wonld work Irréparable injury to the complain- 
ant, or gréa ter injury to him than its eontinuanee would cause to défendant, 
the injuiK-tiou sliould be contiimed. If the eontinuanee would work no in- 
jury. but will merely niaiutaiu the Status quo, the injunction will not be dis- 
soh'cd." 
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Other authorities state the.rul^: 

"Tbat where there are questions of doubt on tlie facts, on wliich adcli- 
tlonal light is requisite to satisfy tlio court before deciding the riglits of tlie 
parties, the dissolution of a restraining order sliould net be granted." 

Indeed, this is the gênerai language of the authorities, especially 
when, as hère, the injunction is net ancillary to some other relief 
sought by the action, but is itself the principal relief desired, and a 
refusai of a preliminary injunction would be pro tanto a déniai of 
the right, for the time being, no matter if complainants succeed on the 
final decree. 

The whole country at this time is suffering from a severe dépres- 
sion, particularly in manufacturing and industrial enterprises, which 
has been fully reflected in its effect upon transportation companies. 
Their traffic has greatly fallen off, though there has been a gênerai 
improvement, which it is to be hoped will continue; but the import- 
ant fact cannot be lest sight of that the conditions now, or as they 
may reasonably be expected in the near future, are not near so favor- 
able to the railroad companies as when the original bills were filed in 
thèse cases. The carriers hâve been compelled by the falling off of 
their business to curtail expenses in every possible way, and dispense 
with the services of hundreds of faithful employés. The gênerai busi- 
ness of the country has not yet recovered from lack of confidence, 
which was the cause of the currency panic. This is a presidential 
year, when there is always a disposition on the part of men to wait be- 
fore entering into new business enterprises. Who can prudently af- 
firm, in view of ail thèse considérations, that a réduction in the rates 
will produce more business, or, granting that it would, that the loss 
in rates would not more than counterbalance the increased profit in 
volume of business ? The probabilities ail point to decreased volume of 
business. If the new rates are enforced, pending final decree, thé en- 
tire aggregate burden of the loss, although complainants may finally 
succeed, will be concentrated upon the carriers, and there is no way 
in which they can save themselves from heavy losses, except by pré- 
ventive remédies now. On the other hand, the parties from whom the 
old rates are exacted pendente lite are numerous, and the injury, even 
though they lost the amount in each individual case, would be com- 
paratively small. Is there any reason hère why a preliminary decree 
cannot be made, which will not subject either of the parties to any 
risk in the final outcome, whatever it may be, and will mete out to 
each his exact right? The court can do equity between the parties in 
such a situation as this, at the présent stage of the litigation, by mak- 
ing a decree which absolutely protects the rights of both parties. It 
will, therefore, order a preliminary injunction, upon the carrier's ex- 
ecuting bond, with surety in an amount which the court will fix, to 
reimburse shippers and passengers for any excess rate exacted of 
them during the litigation, if complainants fail to make good their 
contention that the rates are unreasonable. 

States' Rights Not Involved. 

XX. Nothing seems plainer than thàt "states' rights" are in no 
wise involved in the relief given in thèse cases. The principle hère 
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applied is older than American institutions. Life would be intolérable 
in any government, claiming to be at ail free, wherein the citizen had 
no effective redress against wrongs donc by officiais in the name of 
the law. No Anglo-Saxon people would ever submit to such a con- 
dition of affairs. While the people of the mother country submitted, 
as was inévitable, under their form of government, to the inviolability 
of the person of the monarch, and héld him to be above the process 
of the law, and declared the "king could do no wrong," they never- 
theless, from a very early period in their history, emphasized the in- 
stinct of Personal liberty by the demand that the king's ministers be held 
personally responsible for any wrong done in his name, though they 
acted on the direct order of the sovereign, and made that doctrine a 
part of the British Constitution. The fiction that the king could do no 
wrong was completely offset by the other fiction that when he did wrong 
he had beén badly advised, and that those who gave the bad advice 
were the responsible authors of the wrong. Centuries ago, the "law 
of the land" took the place of the "pleasure of the king," and the 
House of Commons impeached the advisers of the king, and the courts 
punished the lesser officiais, and shielded the subject from their arbitra- 
ry acts. In our country no one person or department, or ail combined, 
can embody the sovereignty of the people, or claim that they constitute 
the State. The departments of government, like the king, must act 
by agents, and the authority of those agents is bounded by the Con- 
stitution. When they exceed the limits of their trust, the law imputes 
their illégal acts, not to the state itself, but to the agent, who no longer 
speaks for the state, but becomes a trespasser and wrongdoer, who 
"falsely speaks and acts in its name." The principle is the same, 
whether applied to the acts of officiais of the state or of the United 
States, and its maintenance is essential to Hberty and free government. 
Can the righteousness of ' the principle change to unrighteousness, be- 
cause one tribunal, rather than another, in a particular case expounds 
and enforces its teachings? The Constitution of the United States 
towers above the governments both of the state s and of the United 
States. The doctrine bas been repeatedly declared by the Suprême 
Court of the United States that: 

"Nothing can be interposed between the indivicliial and the obligation he 
ovves to the Constitution and laws of the United States whicb can shield or 
défend hlm from their .lust anthorlty ; and the extent and limits of that au- 
thority the government of the United States, by means of its judicial power, 
interprets and appiies for itself. If, therefore, an indlvldual, actlug under 
the assumed authority of the state, as one of its officers, and under eolor of 
Its laws, cornes into confllct with the superior authority of a valid law of 
the United States, lie Is strlpped of hls représentative eharacter and sub- 
jeeted in his person to the conséquences of hls indlvldual conduct. The state 
bas no power to impart to hlm any immunlty from responsibility to the 
suprême authority of the United States." Ex parte Ayers, 123 U. S. 443, 
8 Sup. et. 164, 31 L. Ed. 216. 

The objection to interférence with unlaw fui acts of state officers by 
the fédéral courts, therefore, amounts only to this: There is nothing 
wrong in the principle itself, but the wrong is committed because a 
tribunal established by the fathers, in the exercise of its unquestioned 
jurisdiction over "controversies between citizens of différent states" 
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and cases involving the application of the Constitution, applies this 
great principle to prevent citizens of Alabama from doing wrong, un- 
der color of an unconstitutional act, to citizens of tliis or a sister state. 
But how can it be a violation of the rights of the state for that tribu- 
nal to exercise such power, when the Constitution of the United States 
gives the jurisdiction in express terms? The argument, in its last 
analysis, is a protest against the principle of the Union, which créâtes 
tribunals in every state to which in certain cases citizens of the par- 
ticular state as well as citizens of other states may resort for the pro- 
tection of their rights. That the Constitution gives such power is not 
matter of fair dispute. The jurisdiction is given in so many words. 
Certainly the states surrendered ail the powers which the Constitu- 
tion confers upon the government of the United States. The lack of 
fédéral courts was one of the great evils which "crowned the defects" 
of the Confédération, whose fatal weakness and discord for a time 
caused lovers of liberty to despair of the experiment of republicarc 
government, and finally forced the states to take refuge from them- 
selves in the Constitution, whereby a government suprême in its sphère 
was set up over the state governments and the people of the states. 
The right of the citizen of one state to sue a citizen of another, and 
sometimes of citizens of the same state to sue each other, in the féd- 
éral court, if they désire, is imbedded in the Constitution, and cannot 
be destroyed without repudiating that instrument. The reasons which 
made the right a valuable one were universally recognized at the time, 
and few reflecting people will now deny that local conditions, of which 
thèse cases présent striking illustrations, may make it eminently prop- 
er for the citizen to hâve a constitutional right in certain classes of 
cases to choose the forum in which to test his rights. The right of a 
fédéral court, like the right of a state court, in a proper case, to strike 
down a void législative act, whether of Congress or of the state Légis- 
lature, in no way impugns "the right of a state to control its own af- 
fairs." It is vital to the protection of life, liberty, and property, and 
the pursuit of happiness that the Législature, neither state nor féd- 
éral, shall "control local affairs" by methods and means which the 
Constitution condemns. The people hâve never committed to either 
government any power to control local or gênerai affairs outside of 
the law, or in défiance of the safeguards prescribed by the funda- 
mental law. No thoughtful man wishes any person, no matter how 
humble, to bow to the behest of officiais who hâve no valid authority 
for their exactions. Surely the state can hâve no interest in the ex- 
écution of an unconstitutional law. When one of the state's statutes 
is refused opération by_a court, whether state or fédéral, because it 
transgresses the fundaniental law, state sovereignty is not insulted or 
its authority defied. The judgment of a court arresting affirmative 
action on the part of an officer in the exécution of an unconstitutional 
act to the injury of the citizen does not interfère with any property 
of the state. It does not utter any command to the state. It does not 
(compel the state to pay any debt or perform any contract. It does not 
control the exercise of any discrétion committed to the officer under 
any valid laws; for the state can hâve no policy contrary to that of 
the fundamental law, and no citizen or officiai can ever be intrusted 
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with, or hâve any discrétion to trarnpîe dowïi, any oi its commands. 
How, then, and wherein, is it possible for "states' rights" to be in- 
volved, much less assailed? 

There are two grounds for the jurisdiction of the court in thèse 
cases: The first is that they invoke the apphcation of the Constitu- 
tion and laws of the United States ; aiid the second is that the suits 
are "controverSies betvveen citizens of différent states." If the four- 
teenth' amendmenf had never been adopted, this court, in the suits 
wherein the plaintiffs are citizens of différent states, could, by virtue 
of the constitutional provision giving jurisdiction of such suits, hâve 
aftorded, in the administration of the state Constitution and lav.'s, the 
identical rehef which is now granted.' Moreover, as to the controver- 
sies between citizens of différent states, this court, if it had been ad- 
rhinistering the Confédérale Constitution, would hâve had authority 
in the administration of the Constitution and laws of Alabama to grant 
the relief which has been so far afforded in thèse suits. The fourteenth 
amendment created no new^ rights, but simply created another power 
to protect them. Ail of its prohibitions as to the deprivation of life, 
hberty,and property without due prôcess of law, and the déniai of the 
equal protection of the laws, had been incorporated into our Constitu- 
tion when the state was àdmitted intO the Union. The able men who 
formed the Constitution of the Confédérale States were quite famil- 
iar with the doctrine of the great cases of Osborn v. Bank, 9 Wheat. 
738, 6 L. Ed. 304, and Ableman v. Booth, 21 How, 506, 16 L. Ed. 169. 
There is not a line in the Constitution of the Confédérale States, where 
it deals with suits against the state or elsewhere, that indicates any 
purpose whatever to overrule or undermine the ' principles of thèse 
great décisions. Certainly, the Constitution of the Confédérale States 
may be said to embody the principles on that side of the struggle which 
ended at Appomattox. It was not a struggle, in any sensé, against 
the principles of the Union, but rathèr an effort by a part of the peo- 
ple of the United States, for reasons deemed satisfactory to them- 
selveS, to set up a separate government for certain of the states, which 
adopted as their fundamental law the fûndamentâl law as made by 
our fathers, as construed by the Suprême Court at the time the Con- 
federacy was formed. This was the spirit and the plan of government 
for which the people of those states then struggled. Yet some, for- 
getful of the history of the country and the dévotion of the people of 
this section of our common country to the principles of the Union, 
now seek to revive the embers of a buried strife, and appeal to the 
tender memories which the heroism and sacrifices of those days always 
evoke to bolster up the contention that the l^ue principles of states' 
rights require men to protest that the state is outraged, when the ex- 
écution of an uncoristitutional statute is arrested by one of the courts 
of our common country, if it happen that the responsibility of admin- 
istering the fundamental law in that case falls upon the fédéral, in- 
stead of the state, court. Those who teach this doctrine also shut their 
eyes to the fact that one of the many causes which finally culminat- 
ed in the civil strife waS the résistance in some quarters of the Union to 
the enforcement by the fédéral courts of rights which the Constitu- 
tion guaranteed, and whose enforcement by the fédéral courts was 
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•characterized then, as now, in some quarters, as unwarranted meddling 
with "local affairs" and an "insuit to the sdvereignty of the state." 
The just balance between the powers of the state and fédéral govern- 
ments as to the exécution of the laws of the Union and of the states 
in proper cases by the fédéral courts had been settled as firmly as a 
judicial décision could settle anything, long before the unhappy days 
of the Civil War, by the great judgments of Story and Marshall. 
Some words of Chief Justice Taney, who was a firm supporter of the 
rights of the states, may hère be appropriately recalled : 

"Nor is there anything in the supreinacy of the gênerai government or the 
jurisdictlon of Its judleial tribunals to awaken the jealousy or offiend the natu- 
ral and just pride of state soverelgnty. Keither this government nor the power 
of whlch we are speaking were foreed upon the states. The Constitution of 
the tJnited States, with ail the powers conferred by It on the gênerai govern- 
ment and surrendered by the states, was the voluntary act of the people of 
the several states, deliberately done for their protection and safety against 
injustice from one another. * * » And their anxiety to préserve it in 
full force, in ail its powers, and to guard against résistance to or évasion of 
its authority on the part of a state, is proved by the clause whieh requires 
the members of the state Législature, and ail executive and judicial offlcers 
of the several states (as well as those of the gênerai government), shall be 
bound by an oath or affirmation to support the Constitution. This i§ the 
last and closing clause of the Constitution, and inserted when the whole 
frame of government, with the powers herelnbefore specifled, had been adopted 
by the Convention, and it was in that form, and with those powers, that the 
Constitution was submitted to the people of the several states for their con- 
sidération and décision. * * • Now, It certainly ean be no humiliation 
to the citizens of a republic to yield a ready obédience fo the laws as adminis- 
tered by the constituted authorities. On the contrary, it is among his flrst 
and Mghest flutles as a citizen, because free government cannot exlst wlthout 
it. * * * , Nor can It be inconsistent with the dignity bf a sovereign 
state to observe faithfully, and in the spirit of siricerity and truth, the com- 
pact Into *hich it voluntarily entered when it became a state of the Union. 
On the contrary, the highest honor of soverelgnty Is untarnished faithi And 
certainly no faith could be more deliberately and solemnly pledged than that 
which every state has pledged to the other states to support the Constitution 
as it is, in ail its provisions, until they shall be altered in the manner which 
the Constitution itself prescribes. In the emphatic language of the pledge 
required, it is to support this Constitution." Ableman v. Bootb, 21 How. 
506, 524, 16 L. Ed. 169. 

In accordance with the understanding with counsel, the court will 
not now make any decree or order as to the motions and pleadings 
which were proposed to be filed at the time of the argument. They 
will be treated as filed of that date, and upon some day upon which 
counsel may agrée among themselves, after they hâve had opportuni- 
ty to examine this opinion, the issues they désire to make may be pre- 
sented in such mode as to them seems best, and formai judgment will 
then be rendered in conformity to this opinion. 

NOTE. — The Suprême Court handed down its décisions in the Min- 
nesota (Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 

), and North CaroHna (Hunter v. Wood, 209 U. S. 205, 28 Sup. Ct. 

472, 52 L. Ed. — -}, rate cases after the above opinion had been filed 
and printed for distribution among counsel. Otherwise, the court 
would merely hâve cited those décisions, instead of discussing at length 
the points wherdja the cases involve the same constitutional questions. 
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FOREST PRODUCTS CO. v. RUSSELL et aL 

(Circuit Court, S. D. Mississippi. December 26, 1907.) 

No. 732. 

1 Public Lands— Mississippi School Lands— Stàtutokt Rights or Lesseb. 

Under Miss. Act Feb. 27, 1833, authorizlng tlie leasing by tlie state of 
sixteentli section school lands for a term of 99 years based on an ap- 
praisal, which statute contalned no provision against waste, a lessee ao- 
qulred as full and complète ownership of tlie land as though. his title was 
in fee subject only to termlnation at the end of the term, and wbere tbe 
value of the land was in the tlmber he has the right to eut and sell the 
same with ail rights of action witb respect thereto as a fee-simple owner. 
2. CouBT»— Fedbbal Courts— Following State Décisions. 

Fédéral courts. In determlning the rights of parties acquired under -a 
State statute prier to the date of a change of opinion by the Suprême 
Court of the state as to Its construction, wUl exercise its own Independent 
Judgmerit, and are not bound to follow the latest décision of the state 
court. 

[Ed. Note. — ^For cases in point, see Cent. Dig. roi. 13, Courts, § 951. 

Coneluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 C. 0. A. 478; Union & 
Planters' Bank v. City of Memphis, 49 G C. A. 468.] 

In Equity. On exceptions to answer. 
Green & Green, for complainant. 
R. P. Willing, for défendants. 

NILES, District Judge. This cause îs before this court witHout a 
référence to a master on complainant's exceptions to the answer, and 
which, in substance, covers ail the matters of défense set up, on the 
ground, in efïect, that they constitute no défense, and that they were 
adjudged adversely to the défendants by the decree overruling the de- 
murrer to the original bill. Thèse exceptions hâve been argued as if 
upon rehearing of the demurrer. In view of the questions involved, 
and the différence in opinion between this court and the latest décision 
of the state Suprême Court, the argument and considération hâve tak- 
en a wider range than the record would ordinarily justify. This court 
held upon the demurrer in this cause that the demurrer should be 
overruled. 

"The lessee of sixteenth section lands In the state of Mississippi has as full 
and complète ownership as If the title was in fee," in the language of Judge 
Truly, ^'subject only to the condition that the holding was to termlnate àt a 
spécifie date; In other words, the lease was intended to operate as a fee de- 
terminabîe at the end of ninety-nlne years at common law, and action for 
waste lay only against tenants by courtesy, tenants in dower, and guardians 
whose estate was created by act of law ; but tenants for life, or years, had an 
Interest in the land by the act of the lessor, who mlght and ought to bave pro- 
vider against waste by some express covenant or condition, and such tenants 
were not llable at common law, either for voluntary or permissive waste, on 
the assumption that if it was to be it would hâve been so expressed in the lease." 

To adopt the language of Mr. Justice Calhoun: 

"We bave no statute of waste, and our common law Is what this court may 
déclare it ; and Why should not our judgment be with the early judges of Eng- 
land— that a tenant for nlnety-nine years shall not be llable for waste, because 
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if it were intended be should be it would hâve been so declared in the stat- 
ute providliig for such a lease." 

Upon this hearing there hâve been reargued and reconsidered thèse 
questions: First. The estate of the lessee, under a conveyance of a 
sixteenth section of school lands made in pursuance of an act of the 
Législature of the state of Mississippi approved Feb. 27, 1833, en- 
titled an "act to authorize the trustées of the school lands within each 
township in this state to lease the sixteenth section lands within the 
same for ninety-nine years, and for other purposes." Second. Wheth- 
er this court, as a fédéral court, is bound to foUow the opinion of a 
majority of the Suprême Court of Mississippi in Moss Point Lumber 
Company v. The Board of Supervisors of Harrison County, 42 South. 
296 ; or whether, in this class of cases, upon the facts in the record 
of thèse particular cases, this court may and should f oUow its independ- 
ent judgment. 

In the détermination of the questions involved it is not material as 
to whether the title of thèse lands came from the national government 
or from the state of Georgia. The real question is, what title did the 
lessees of thèse lands dérive from the state of Mississippi under the 
act of 1833 authorizing the leasing of the same? The lease of the 
Moss Point Lumber Company was under the Code of 1880 and not 
under the act of 1833. Before the act of 1833, there were a number 
of acts of the Législature authorizing the leasing of thèse sixteenth 
section lands for a short period of time, provMing in each act against 
waste. Under former acts of the Législature, for some reason or 
other, the lands were not leased to any great extent. They were gen- 
erally regarded as worthless and unfit for agricultural purposes. But 
under the act of 1833, which authorized the conveying of the "right, 
title, use, interest, and occupation" of said lands for a period of 99 
years, parties began to lease thèse lands, believing that they had a right, 
under the terms of the act, to use the timber on such lands as if they 
had a title in fee ; the act of 1833 not providing against waste, but re- 
pealing ail acts or parts of acts contravening the provisions of said 
acts. 

Section 8 of said act of 1833 provides as follows : 

"That ail acts and parts of acts, contravening the provisions of this act be 
and the same are hereby repeaîed." 

This act was approved February 27, 1833 ; and from that date for 
a long number of years the gênerai opinion was that lessees of thèse 
lands had conveyed to them, upon compliance with the terms of said 
act, absolute ownership for the period of 99 years. Where parties 
without authority eut timber from lands leased under the act of 1833 
the lessee of such lands could replevy the timber or recover the value 
of the same, the légal title to the timber being in the lessee of the land. 
See acts of Mississippi Législature, 1841, p. 127, c. 25. To use the 
language of Judge J. A. P. Campbell : 

"Hère the statute (1880) contained the terms of the lease. By it the land 
was to be appraised, and the land was to be leased for nin«ty-nine years. No 
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distinction is made between the term and the fee, but the right of the best 
bidder was ttiat of the iessee for nin«ty-nine years. It must be tbat he ac- 
quired tlie right to make such use of It, and ail constituting part of it, as it 
was capable of, adapted to, and suitable for. He could malve use of it surely 
as was the customary and approved use of lilœ lands in the région in which 
it lay. He could not sell it, except for his unexpired term. He would hâve 
no right to destroy It If he could ; but he has the right to occupy it and use 
it and make profit of it by devotlng it to the purposes to which such lands 
were devoted by the eustom of the country, and tor which alone it was suit- 
able. If it was suitable for agriculture, he could couvert it into a plantation ; 
if it was a lake, valuable for water and flsh, etc., he could make use of it, 
but w'ould hâve no right to destroy it by dralning or otherwise. If it was fit 
only for the trees growing on it, he had the right to fell and.dispose of them 
for his own profit, if that wâs the customary use made of it, for which alone ît 
was suitable. He got that or nothing if that was ail the land was adapted to. 
Such must hâve been the understanding of the lawmakers and of ail the 
actors in' the inaking of the lease. It is not for the courts tb undertake to cor- 
rect vyhat they may now think was improvident législation a quarter of a 
century ago." 

Whèn thèse leases were authorized to bè' made — more' tfian 73 years 
ago— a large part of thèse lati'ds in the soUthern part of the state were 
almost valueless arld th.e piiie lànds of South Mississippi were so con- 
sidered by many. And, as,Judge J. A. P. Campbell furthèr says, 
"There Were many thousands of acres of land held by the United 
States and ofïeredïor sale at $1.25 per acre." Healsoadds: 

,"It cannot be doubted; that the universal popular understanding was that 
the lessèe got the right to appropriate ail the timbei* during his leà,se. The 
onlyfactérs of value were' thé treès. It is Important to rémember that thls 
is not the case of arable lands, but of those whose value consisted in the pine 
trees. It certainly was intende<i by the law and by ail the ;aotors that the 
Iessee should get the right to use the land for his own profit, aocordingto its 
nature and eapability. If valuable only for timber, he must hâve the right to 
use the tiinber; and. If any, what limit ean be placed on his right." 

But after the building of lines of railroad through that section of 
the country, and increased population, the timber became valuable, 
and the land without the timber was of little value. As the years pass- 
ed away, thèse lands were assessed for their intrinsic value, and there 
was a uniform acquiescence by ail parties for many years that the 
lessees were, to ail intentand purposesy the owners of thèse lands for 
the time,, because, under the act.of 1833, it was the duty of the lessor, 
upon the Iessee complying with the ternis of the act, to convey the 
right, title, use, interest, and occupation of said lands. The act of the 
Mississippi Législature before the act of 1833 provided against waste; 
but, in the act of 1833, they not only increased the duration of the lease, 
but omitted or neglected to place a provision in said act against waste 
as the Législature had seen fit to do in foriner acts, and in doing this, 
in my opinion, it was clearly the intention of the Législature to vest 
in the purchaser of the sixteenth section school lands as full and com- 
plète ownership as if the title, was in fee for the period of 99 years. 

Now, is this court precluded from adhering to its opinion in the 
decree overruling the demurrer to the original bill by the last expres- 
sion of.the Suprême Court of, this state in Moss Point Lumber Com- 
pany V. Board of Superyïsors:?' :Tlie opinion in this case was r«ndered 
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after a change in the personnel of that court. As antécédent rights ac- 
crued before the last décision in the Moss Point Lumber Company 
Case, this court should and will exercise its indépendant judgment, 
because it never, as to antécédent rights, surrendered those rights to 
conform to a décision of the state Suprême Court when this court had 
reached a différent conclusion as to the law. 

"Acting under tlie opinion thus deliberately given by tliis court, we can 
iiardiy be required by any comity or respect for the state court to surrender 
our judgment to décisions since made In the state, and déclare contracta to be 
void which, upon full considération, we hâve pronounced to be valid. Un- 
doubtedly, this court wlll always feel itself bound to respect the décisions of 
the state courts, and from the time they are made will regard thèse as conclu- 
sive in ail cases upon the construction of their own Constitution and laws. 
But we ought not to glve theni a rétroactive effef't, and allow theni to reuder 
iuvalid contracts entered into with citizens of other states, which, in the judg- 
ment of this court, were lawtuUv made." Groves v. SJaughter, 15 Pet. 449, 
10 L. Ed. 800 ; Carroll County v. Smith, 111 U. S. 5G2, 28 L. Ed. 517. 

In Southern Fine Co. v. Hall, 105 Fed. 85, M C. C. A. 363, the fol- 
lowing language is tised by the court : 

"A fédéral court will exercise an independent judgment as to the construc- 
tion of a state statute in a case involviug rights acquired thereunder before it 
had received a construction by the state courts, notwitlistanding it bas slnce 
been construed by sueh courts." 

In Hoffman v. Quincy, 4 Wall. 535, 18 h. Ed. 403, Mr. Justice 
Swain said: 

"It is also settled that the laws which. subsisted at the time and place of 
maklng a contract, and where it is to be performed, enter into and form a 
part of it as if tliey were expressly referred to or incorporated in Its terms." 

I think the rule is uniform that a fédéral court, in interpreting the 
rights of parties under transactions made prier to the date of the 
change of opinion of the Suprême Court of the state, will exercise its 
own independent judgment, and foUow its own décisions made prior 
to such change. Rowan v. Runnels, 5 How. 134, 12 L. Ed. 85 ; Carroll 
County V, Smith, 111 U. S. 562, 4 Sup. Ct. 539, 28 L,. Ed. 517. 

In Bartholoroew v. Austin, 85 Fed. 359, 39 C. C. A. 568 (Circuit 
Court of Appeals, Fifth Circuit), Judge Pardee said : 

"When contracts or transactions hâve been entered into, and rights hâve 
accrued thereunder, before the state laws applicable to them liave been con- 
strued by the state courts, the fédéral courts will place their own interpréta- 
tion on such laws, though the state courts hâve since adopted a différent con- 
struction." 

Burgess v. Seligman, 107 U. S. 30, 2 Sup. Ct. 10, 27 L. Ed. 359, 
holds : 

"When contracts and transactions hâve been entered into, and rights hâve 
accrued thereon, uuder a particular state of the décisions, or when there has 
been no décision, of the state tribunal s, the fédéral courts properly claim the 
rlght to adopt their own interprétation of the law applicable to the case, al- 
though a différent interprétation may be adopted by the state courts after 
such rights hâve accrued." See Great Southern Fireproof Hôtel Company v. 
Jones, 193 U. S. 532, 24 Sup. Ct. 576, 48 L». Ed. 77& 
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And Chîef Justice Taney, in Ohio Life Insurance & Trust Co. v. 
Debolt, 16 How. 433, 14 h. Ed. 997, says : 

"Indeed, the duty imposed upon this court to enforoe contracts lionestly and 
legally inade would be vain and nugatory if we were bound to foliow thèse 
changes in judicial décisions which lapse of time and change in judieial of- 
fices will often produce. The writ of error to a state court would be no pro- 
tection to a contract if we were bound to foIIow the judgment whieh the state 
court had given, and which the writ of error brlngs up for the revision hère." 
Oiting cases. "Thèse cases thoroughly establlsli the proposition that in no 
way can obligation of the fédéral courts, under the Constitution, be discharg- 
ed, than by rigldly adhering to the right and duty to niaintain the ultimate 
right of the fédéral courts to protect the citlzens of the TJnlted States, and 
of every state In which enjoynient of rights and privilèges are guaranteed by 
the fédéral Constitution." See Westinghouse Air Brake Co. v. Kansas City 
Southern Ry. Co., 137 Fed, 34, 71 C. C. A. 1. 

When thèse contracts were made granting thèse estâtes, there was 
no suggestion that there was any limitation upon the right of enjoy- 
ment of the promises. The United States government was selHng the 
lands adjacent to thèse lands, fully timbered, at a $1.S5 per acre, and 
conveying an estate in fee simple. The priées paid by the lessee for 
thèse sixteenth section lands exceed in value, in many instances, the 
price paid the government. The lessee of thèse lands was taxed upon 
the intrinsic value of the land, and not upon any term in the land; 
and the causes of action of a fee-simple owner were conferred upon 
the lessee except as against the lessor. "With the causes of action of 
a fee-simple owner and the payment of the taxes upon the intrinsic 
value of the land, I cannot doubt that such a grantee, «nder such a 
contract, should hâve the right to use the timber on the land, and for 
whatsoever purposes he sees fit, and without accountability therefore 
during the period of the lease." 

I therefore conclude that the exceptions to the answer should be 
sustained. 



UNITEP STATES v. SIMS. 
(Circuit Court, N. D. Alabama, S. D. December 23, 1907.) 

1. WlTNESSES—COMPETBNOY— How PBOVEN. 

The competency of a witness, as affected by a former conviction of 
crime, must be determlned aloue from the record of a court of compé- 
tent jurisdlctlon in which the conviction was obtained. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50; Witnesses, § 199.J 

2. Courts— CoMMON Law Peevails. 

The rule in relation to the competency of witnesses, as affected by 
state sta tûtes, does not apply in criminal cases in the courts of the Unit- 
ed States, but their competency must be determlned therein under the 
common law. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 13, Courts, § 925.J 

3. Witnesses— Commun Law— Bmbezzlement. 

Under the common law a conviction of the crime of embezzlement, as 
described in section 5209, Rev. St. (U. S. Comp. St. 1901, p. 3497), does 
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not disqualWy a witness, because such offense is not embraced withln the 
three disquallfying classes, treason, felony, and the crimen falsl (citlng 
Words and Phrases, vol. 2, p. 1741). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 109- 
118.] 

4. Same— Conviction Undee Fedebal Statutb. 

Emhezzlement, of the kind provlded for in section 5209, Kev. St. (U. S. 
Comp. St. 1901, p. 3497), is a misdemeanor, and under the common law 
was merely a breach of trust ; hence a conviction thereunder does not dls- 
qualify a witness in a crimlnal case. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 10&- 
118.] 

5. Same— MoDEEN Législation and Décisions. 

It is the tendency of modem législation and décision to broaden the 
field of the competency of witnesses and to restrlct that of Incompeteucy. 
No witness, therefore, who has been convicted of crime, should be exclud- 
ed f rom the stand, unless settled prlnciples or précédents absolutely force 
Buch a construction. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 50, Witnesses, §§ 109- 
118.] 
(Syllabus by the Court.) 

Indictment for Aiding and Abetting în Embezzling the Funds of a 
National Bank. Upon motion to exclude from tlie witnesses sworn for 
the government Alexander R. Chisolm, a witness formerly convicted of 
embezzlement in the Circuit Court of the United States. 

O. D. Street, U. S. Dist. Atty., and Lee Bradley, spécial counsel, for 
the United States. 

James Weatherly> John H. Bankhead, Jr., and Lee Cowart, for de- 
fendant. 

HUNDLEY, District Judge. The question hère presented is one of 
great moment, not only to the prosecution in this case, but to the dé- 
fendant as well. The resuit of the conclusion reached by the court may 
détermine, possibly, the guilt or innocence of this défendant. I hâve 
listened with interest and instruction to the able arguments made by 
counsel for the government, as well as for the défendant. The govern- 
ment now seeks to introduce as a witness upon the trial of this cause 
Alexander R. Chisolm, who was formerly convicted in this court of 
the offense of embezzlement of the funds of a national banking asso- 
ciation. The défense objects to this person being sworn as a witness, 
upon the grounds that he is disqualified to testify on account of such 
conviction, and moves that he be excluded from the witness stand. 
The conviction of Chisolm was under section 5309, Rev. St. U. S. (U. 
S. Comp. St. 1901, p. 3497), which is the same statute under which 
this défendant was indicted and is now upon trial. In support of this 
motion, and in addition to the records showing the conviction, sen- 
tence, and incarcération in the fédéral penitentiary of the witness 
Chisolm, certain oral évidence is sought to be introduced by the de- 
fendant, tending to show the nature of the testimony upon which 
Chisolm was convicted. Such oral testimony is not such évidence as 
the court may look to in deciding the question at issue. The compe- 
tency or incompeteucy of a witness on account of a former convictioa 
161 F.— 64 
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for an offense must be determined, and determined btlly, tipon the rec- 
ord of that conviction before a court of compétent jurisdiction. 

The rule 35 to the competency of witnesses, as laid down by the 
statutes of the varions states, does not apply in the courts of the United 
States in the trial of criminal cases. The statute of Àlabama relating 
to the competency of witnesses, therefore, has no application hère. 
The question of the competency of Chisolm as a witness must be de- 
termined upon common-lavy principles, except in so far as those prin- 
cjples may havebeen modified by fédéral, statute and the décisions of 
the fédéral courts. We must consider the question, also, in the light 
of modem législation and the tendency of the courts to broaden the 
field of the competency of witnesses and to restrict that of incompe- 
tency. Therefore no witness, who has been convicted of a crime, 
should be excluded from the witness stand, unless settled principles or 
précédents absolutely force such a construction. Comparing the theory 
of the common law witli modem tendencies as to the competency of 
witnesses, the Suprême Court of the United States, in the case of 
Benson v. United States, 146 U. S. 336, 337, 13 Sup. Ct. 63, 36 L. Ed. 
991,says; ... 

"Indeed, the theory of the common law was to admit to the vvituess stand 
only those presumably honest, appreciatliig the sanctlty of au oath, unaft'ected 
as a party hy the resuit, and free from any temptatloris of Interest. The 
courts were afrald to trust the Intelligence of jurors. But the last 50 years 
hâve wrought a great change lu thèse respects, aud to-day the tendency is to 
enlarge the domain of competency aud to submit to the jury for their con- 
sidération as to the credlbility of the witness those matters whlch heretofore 
were ruled sufflcient to justify his exclusion." 

It is upon the broad principles as thus stated by the Suprême Court 
that I shall consider the competency vel non of the witness Chisolm. 
Many authorities are cited and argument is made to me by counsel 
for -the défendant that the Suprême Court of the United States, in 
deciding the question of whether or not a party can be proceeded 
against under this statute (section 5309, supra) for the commission of 
the offense therein designated by information instead of îndictment, has 
held that where the party is charged with an offense infamous in its 
nature he must be proceeded against by indictment rather than by in- 
formation. The argument is made hère also in this same connection 
that, if a party must bé proceeded against by indictment rather than by 
information for an offense created by the statute, a person convicted 
of such offense is disqualified to testify as a witness in a court of jus- 
tice because he is rëndered infamous by such conviction. There is no 
dpubt about thé proposition that for such an offense as this the party 
m'ust be proceeded against by indictment, rather than by information; 
but what is the reason for thé rule thus laid down by the Suprême 
Court of the United States in such cases? It is based Upon the prin- 
ciple that in ;SUch cases the interests of the défendant ptimarily are at 
stake, and his fights as prescribed by the Constitution of the United 
States are iiivoked for his protection. Upon such a question the Su- 
prême Court of the United States follows the gênerai rule of the 
courts of this country, which is to give every man charged with an 
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offensé of a serions nature the highest protection afforded him by the 
Constitution and laws of tlie country, so as to insure to liim the con- 
stitutional guaranty tliat Jie must be proceeded against only by due 
form of law. Upon the question merely of the competency of a wit- 
ness to testify, the interests of the défendant are not alone involved, 
but those of the government are involved as well. It is the good order 
of Society which is at stalte, and the right that the "whole truth and 
nothing but the truth" shall be presented before the court, rather than 
thetechnical guaranty to him of being proceeded against according to 
the forms of law. The distinction is well stated in the case of Ex 
parte Wilson, 114 U. S. 423, 58 Sup. Ct. 938, 29 L. Ed. 89, as follows: 

"Wliether a coiivict shall be permit tecl to testify is not jîoverned by a re- 
gard to bis riglits or to bis protection, but by tlie considération wbethor the 
law deenia his testimony wortby of crédit upon the trial of the rights of 
others. But whetlier a man shall be put upon bis trial for crime witbout a 
preseutment or indictmeut by a grand jury of his fellow citizens dépends uiion 
the conséquences to himself if he shall be found guilty." 

This broadening of the lines of judicial construction upon the com- 
petency of a witness has been wrought in this country partly by légis- 
lation and partly by judicial. construction. By Act Cong. July 2, 1864, 
c. 210, 13 Stat. 351 (Rev. St. §858), it was enacted that:' 

"In the courts of the United States no witness shall be oxcluded in any ac^ 
tion on àccount of color, or in any civil action because he is a party to, or 
interested in, the issue tried." 

With a proviso by and against executors, etc., on March 16, 1878, 
Congress also passed an act permitting the défendant in criminal cases 
to testify at his own request. Act March 16, 1878, c. 37, 20 Stat. 30 
(U. S. Comp. St. 1901, p. 660). Under the statute under which the 
indictment in this case is fàled, if there had been ho severance and the 
défendants had been tried jointly, either would hâve been a compétent 
witness in the case, if he so desired, and, though the testimony of one 
bore against the other, it wovild hâve been none the less compétent. 
The statute in terms places no limitation on the scope of testimony, 
for its language is : 

"The person so chargea shall of his own request, but not otherwise, be a 
compétent witness." 

His competency being thtis established, the limits of examination are 
those which apply to ail other witnesses. Législation of a similar im- 
port prevails in most.of the states. The spirit of this législation has 
controlled the décisions of the courts, and steadily one by one the mere- 
ly technical barriers which excluded witnesses from the stand hâve 
been removed, until it is now generally, though not universally, held 
that no one is excluded therefrom, unless the lips of the originally ad- 
verse party are closed in death, or unless some one of those peculiarly 
confidential relations, like those of husband and wife, forbids the break- 
ing of silence. Benson Case, supra. 

It is contended by counsel for the défendant that, if the competency 
of this witness must be determined by the rule of the comnion law, 
then it must be determined, not alone by what is termed the common 
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law of England, but also by what is known as the common law of 
America. In this connection it is contended that the common law of 
America aiso included the statutes of England, and that under the stat- 
utory enactments of England (St. 21 Hen. VIII, c. 7) embezzlement 
is a felony, and therefore one convicted of embezzlement is disquali- 
fied as a witness to testify in any case. Because that statute was en- 
acted prior to the settlement of America, the conclusion is drawn that 
the statute became a part of our common law. It is well settled that 
at common law the only offenses that disqualify a witness are of three 
classes, and three classes only, viz., treason, felony, and the crimen 
falsi. Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 39 L. Ed. 89 ; 
16 A. & E. Enc. of L. (2d Ed.) pp. 346, 347 ; 3 Words & Phrases, p. 
1741. The offense of which Chisolm was convicted is, of course, not 
treason ; neither is it, under the fédéral statutes, a felony. Section 
5209, Rev. St. It is insisted, however, that, if embezzlement was a 
felony at common law, then its disqualifying effects are the same, 
though the fédéral statute reduces it to the grade of a misdemeanor, 
and the case of Sylvester v. State, 71 Ala. 35, is cited in support of this 
proposition; but I do not think that case décisive of the question at 
issue. It is true in that case that the court says ; 

"At common law persons convicted of crimes, wbich are in themselves in- 
famous, were excluded from being a witness." 

But the court goes further, and states what kinds of crimes were des- 
ignated as infamous at common law, and states the rule to be : 

"An infamous crime was regarded as compreliending treason, felony, and 
the crimen falsi." 

See, also, Taylor v. State, 63 Ala. 164. 

Again, comparing the facts constituting the offense described in 
section 5309, Rev. St., with the common-law rule, I am of the opin- 
ion that there is ample authority to sustain the proposition that em- 
bezzlement of this kind was at common law no offense at ail, but a 
mère breach of trust. The following authorities sustain this state- 
ment of the law : In the case of Planters' & Merchants' Insurance 
Company v. Tunstall, 73 Ala. 143, the court says : 

"It may be that, if the statute déclares criminal acts whlch at common law 
were civil wrongs only, a conviction of them, though the punishment is felpni- 
ous, would not render a person infamous and disqualify 'him as a witness." 
Harrison v. State, 55 Ala. 239. 

See, also, In re Richter (D. C.) 100 Fed. 395 ; 3 Bishop on Criminal 
Law, §§ 318-330; 3 Words & Phrases, p. 3353; Wright v. Lindsay, 
30 Ala. 438; 15 Cyc. 488-490; 10 A. & E. Enc. of L. (3d Ed.) p. 
978 ; 3 Sup. A. & E. Enc. of L. p. 314, note 3 ; 6 A. & E. Enc. of L. 
(Ist Ed.) p. 451. 

In the face of ail thèse numerous authorities, it is contended with 
great earnestness and a display of great ability by counsel for the de- 
fendant that during the reign of Henry VIII an embezzlement statute 
of a very limited character was enacted by the ParHament of England, 
and, inasmuch as that was prior to the settlement of America, this 
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statute became a part of the common law of America. In only 
two States hâve I been able to find that this statute became a part 
of the common law, viz., Pennsylvania and Vermont. In Pennsyl- 
vania, at least, this conclusion is traceable to a statutory enactment, 
which provides for the adoption in. Pennsylvaiiia, not only of 
England's common law, but of England's statutes down to a com- 
paratively récent date. But, whatever may be the rule in Pennsyl- 
vania or Vermont, it is very clear that embezzlement was no crime 
under the common law of Alabama. It is worthy of note that Mr. 
Bishop, in discussing this statute of Henry VIII, pronounces it as hav- 
ing provided for no more than what was already larceny at common 
law. 2 Bish. Crim. L,aw, §•§ 318-320. It must not be forgotten that 
it is well settled that at common law the infamy which disqualified a 
convict as a witness depended upon the character of bis crime and 
not upon the nature of his punishment. Schuvlkill County v. Copley, 
67 Pa. 386, 5 Am. Rep. 441; 1 Greenleafs Ëv. § 373, note 3; Ex 
parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89. While the 
punishment under the statute — section 5209, Rev. St. — may be by im- 
prisonment in the penitentiary, yet the crime designated thereby is 
only a misdemeanor. 

Again, the argument is made in this connection that if larceny was 
infamous at common law, and disqualified a witness convicted there- 
of, and as there is no différence between larceny and embezzlement, ex- 
cept the technical différence of asportavit in the one case and not in 
the other, then embezzlement also disqualifies. This is not the only 
différence. In larceny there must be not only the taking, but the ani- 
mus furandi. This criminal intent is the more vital élément distin- 
guishing larceny f rom embezzlement than that of the taking, though it is 
true that both distinctions exist between thèse two crimes. The ob- 
servations of the Suprême Court of the United States on the différence 
between abstraction and embezzlement in the Northway Case, 120 U. 
S. 335, 7 Sup. Ct. 585, 30 L. Ed. 664, are justified as pertinent to the 
distinction between embezzlement and larceny. Says the Suprême 
Court in that case : 

"But in the next place, we do not admit the proposition that the offense of 
'abstracting' the funds of the bank under this section is necessarily équivalent 
to the offense of larceny. The offense of larceny is not complète without the 
animus furandi, the intent to deprive the owner of hls property ; but under 
section 5209 an offlcer of the bank may be guilty of 'abstracting' the funds and 
mouey and crédits of the bank without that particular intent. The statute 
may be satisfled with an intent to in.iure or defrand some other company, body 
polltic or corporate, or individual person, than the banking association whos'e 
property is abstracted. or merely to deceive some other ofiicer of the associa- 
tion, or an agent appointed to examine its affairs. This intent may exist in a 
case of abstractlugr, without that intent which is necessary to coiistitute the 
offense of stealing." 

Upon a careful reading of St. 21 Hen. VIII, c. 7, which is cited and 
relied upon by counsel for défendant to establish the doctrine that em- 
bezzlement is a felony at common law, and comparing that statute with 
section 5209, Rev. St., it will be seen that the distinction drawn in the 
Northway Case, supra, readily appears. In the English statute, the 
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embezzlement or appropriation of a thing taken must be "witli like 
purpose to steal it." 2 Bisliop, Crim. L-aw, § 319. The "purpose to 
steal" is not designated in section 5209, but the purpose or intent there- 
in stated is "to injure or defraud the association, or some other Com- 
pany," etc. It is plain, therefore, that embezzlement of the kind 
designated in section 5209, Rev. St. U. S., is not larceny as defined at 
common law. The Suprême Court of Alabama in the case of Plant- 
ers' & Merchants' Insurance Company v. Tunstall, 72 Ala. 142, very 
clearly draws the distinction that, while a conviction of the common- 
law : offense of larceny renders a person incompétent as a witness, a 
conviction of the statutory offense of embezzlement does not hâve 
that efïect, unless the particular act would bave been larceny at com- 
mon law. Again, the statute of Henry .VIII contains a proyiso that 
the act shall not extend to "any apprentice , or apprentices, nor to any 
person within the âge of: eighteen years," etc. Thus it will be seen 
that, if I applythe rule as to the compçtency of this witness contended 
for, by defendant's counsel, I must hold that if Ghisolm was an ap- 
prentice, or rwithin the.Etge of. 18 years, he is a compétent witness; 
otherwise, he i§.not. I know of no state in which any such rule has 
ever been enforced. From the conclusions herein reached, I am forced, 
therefore, to fhe , Gonclusion that embezzlement by a national bank of- 
ficer, as defined.by section 5209, is a felony neither at common law nor 
by statute. 

The only remaining question is, does embezzlerrient fall within the 
meaning of the term, "crimen falsi"? It is abundg,ntly ^ettled that, in, 
ofder to fall within this désignation, a crime mustbe ofsuch a char- 
acter.thatit. not only carries with'it the élément of , f alsehood, but it 
must be of suçh a nature as tends to obstruct the administration of pub- 
lic justice. It is'çlear that the offense of which Ghisolm was convicted 
fulfiUs néithêr of thèse conditions. It is not a crime pf falsehood, 
neither does ■ it tend in any wise to obstrucb the administration of 
justice. .:'■::'■ : , .. 

The witness Ghisolm is compétent to testify in this case, the weight 
to be given to his testimony to be determined by the jury in connection 
with the fact of his conviction and under the rules of law relating to 
the testimony of accomplices. The motion, to exclude Chisholm as a 
witness is therefore overruled. i 
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THE JOB n. JAOKSOX. 
(District Court, B. D. Kortli Carolina. May 23. 1008.) 

1. Salvage— Natube or Awaed. 

The iinderlying idea in ail salvage allowanoe is a reward or bomit.y for 
services in saviiig property from impendiiig danger or iniinineut péril of 
loss. to the owner by one on wUom no légal obligation resis to perform 
sucli service. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, § 1. 

For otlier définitions, see Words and Phrases, vol. 7, pp. 6312, G315 ; vol. 
8, p. 7794.] 

2. Same— Compensation— Salvinq of Derelict. 

The Sehooner Jackson, loaded with lumber, bound from Savannah to 
New York, was -wrecked in a storm, and becauie a derelict offi Frying Pau 
Shoals in the track of coastwise commerce. Some days afterward the 
steamship Merriniae, with passengers and cargo, from Philadelphia, went 
out of her course, picked up the Jackson and towed her to an anchorage 
near the Cape Fear bar and signaled for tugs. The next morning a fish- 
Ing steamer towed the Jackson inside the bar, and a tug tben towed her 
. to Wilmington. The Merrimac was worth from $300,000 to $400,000, and 
the service was attended with some danger from the Slioals. The Jack- 
son before the wreck was worth $50,000. After being salved she was ap- 
praised at .82,250, and her cargo at $5,300. She was afterwards repaired. 
Beld, that the service of the Merrimac was a salvage service, and that 
she was entitled to an award of $2,500, two-fifths to her oflicers and crew ; 
that the tugs rendered only towage service, and werc entitled to its 
value as such only. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 7-11. 

Awards in fédéral courts, see note to The Lamington, 30 C. 0. A. 280.] 

In Admiralty. Suit for salvage. 

Geo. Rountree, for libelants. 

E. K. Bryan, for tugs. 

Jno. D. Bellamy, for respondents. 

PURNELL-, District Judge. On or about the 20th of September, 
1906, the sehooner Job H. Jackson loaded with a cargo of lumber, 
bound from Savannah, Ga., to New York and Philadelphia, was a 
derehct, having been dismasted and water-logged by a storm or hur- 
ricane and abandoned at sea. The sehooner was drifting on the outer 
edge of Frying Pan Shoals, in the track of vessels engaged in com- 
merce north and south on the Atlantic coast, and a menace to com- 
merce. She was reported as a derelict and as having lost three of her 
crew by two United States cruisers, which report was published in the 
publications relied on by those interested in South Atlantic commerce. 
In this condition the said Job H. Jackson was sighted by the master 
of the steamship Merrimac, a freight and passenger steamship plying 
on a regular schedule between Philadelphia, Pa., and Savannah, Ga. 
The steamship Merrimac left Baltimore with a cargo and 75 passen- 
gers on September 18, 1906, and upon sighting the derelict on her 
starboard bow changed her course, against the protest of ail the crew, 
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except the second officer, and passengers, got a hawser attached to 
the Jackson, and tOwed the derelict schooner to a point about one 
mile inside the bell buoy, a mile or so from Bail Head light, near the 
Cape Fear bar, where she was anchored in a bike in about five fathoms 
of water. Unless a storm arose during the night, this was safe an- 
chorage, and there was no storm that night. The sea was calra. 
There was little or no wind. The wind f reshened after night, but the 
sea at no time became rough or dangerous. The Jackson was a three- 
masted schooner. AU masts, except the mainmast were lying across 
or on the deck, with sails and much other wreckage; but the schooner, 
though having shipped much water from the wash of the sea, was not 
leaking to any extent. The Job H. Jackson intact was worth $50,000, 
as testified to by a shipowner. The appraisers appointed for this pur- 
pose, men of the highest character, valued the ship at $3,250, and the 
cargo of lumber at $10 per thousand; there being according to the 
manifest 536,000 f eet in the cargo. The Job H. Jackson has since been 
repaired, her name changed, and is now in commerce — "sailing the 
seas." The steamship Merrimac had also been receritly overhauled and 
is valued at $300,000 or $400,000. 

After the schooner Jackson was anchored as before stated, the 
Merrimac, in attempting to rig a bridle on the schooner and on her 
own the steamship's stern, fearing the hawser would become foui 
in her propeller, stopped her engines, and dropped her anchor. A signal 
for a tug was then hoisted. A gasoline launch first came alongside; 
but this craft does not figure in the controversy. No claim is made for 
this launch, and no service was rendered by it upon which to base a 
claim. Afterwards the Sanders, a fishing steamer returning from sea, 
where she had been pursuing her usual business of fishing, "not char- 
tered for towing," but engaged in fat back or meherrin fishing, and 
the Blanche, a tug doing a regular towing business on the Cape Fear 
river, and outside the bar at Ft. Caswell and Bail Head, came along- 
side the Merrimac ; but, after some chaffering about towing the Jack- 
son into port, decided not to attempt to tow her inside the bar that 
night, on account of the darkness and a shortness in the supply of coal. 
The tugs returned to Southport for the night. . The second officer of 
the Merrimac was on the schooner, and remained aboard in charge 
of her until she was turned over to the underwriters at Wilmington 
some days later. The next morning the Sanders returned to the scène 
and towed the Jackson across the bar. She was anchored by the sec- 
ond officer of the Merrimac ofï Battery Island inside the harbor. The 
Sanders then proceeded up the river 10 miles to the factory for coal; 
the second officer of the Merrimac being aboard. On the return down 
the river those on the Sanders met the Blanche with the Jackson in tow. 
Both thèse tugs filed an intervening libel for salvage, and it is strenu- 
ously insisted they are entitled to an allowance in this behalf. It is ad- 
mitted the Merrimac is entitled to salvage ; the only question being as 
to what would be a fair and équitable allowance. The main contro- 
versy is : Were the services rendered by the tug Blanche and the fish- 
ing steamer Sanders salvage services or a mère towage? 
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What is salvare? Every oiie will speak glibly of salvage, and 
nearly every one thiiiks he knows what it means. Hughes, in his 
work on AdmiraUy, thus defines it: 

"Salvage is the reward allowed for a service rendered to marine property 
at risk or in distress by those under no légal obligation to render it, wbieh 
results in beneflt to the property if eventually saved." 

Tested by the décisions, this définition will be found defective in 
many particulars. But the décisions are in many particulars contra- 
dictory, even those cited as authority for this définition. The défini- 
tion given in Flanders on Maritime Law is more full and supported by 
at least higher authority. Says Flanders: 

"Salvage is fonnded on the equity of remuuerating private and individual 
services performed in saving in wliole or In part a ship or its cargo from im- 
pending péril, or recovering tliem after actual loss. It is a compensation for 
actual services rendered to the property charged vîàth it, and is allowed for 
meritorlous conduct of the salvor, and in considération of a beneflt conferred 
upon the person whose property he has saved. A claim for saivage rests on 
the principle that, uniess the property be In faet saved by those who claim 
the compensation, it cannot be allowed, however benevolent their intention 
and however heroie thelr conduct." 

As authority for this définition is cited The Amelia, 1 Cranch, 1, 
2 L. Ed. 15 ; The Alberta, 9 Cranch, 369, 3 h. Ed. 758 ; Clarke v. 
Dodge Healy, 4 Wash. C. C. 651, Fed. Cas. No. 2,849 ; The Henry 
Ewbank, 1 Sumn. 417, Fed, Cas. No. 6,376. So Bouvier's Law Dic- 
tionary thus defines salvage: 

"lu maritime law: A compensation given by the maritime law for service 
rendered in saving property or rescuing it from imjiending péril on the sea or 
wreeked on the coast of the sea, or in the United States on a public navigable 
river or lake where Interstate or foreign commerce is carried on." 

For this définition, among other authorities, Fretz v. Bull, 13 How. 
466, 13 T. Ed. 1068 is cited, which citation is misleading; but thèse 
définitions might be niultiplied indefinitely. 

There is, too, other salvage than maritime, such as for property sav- 
ed from impending danger from fire on land, etc. ; but it will be noted 
that the underlying idea in ail salvage, or an allowance reward or 
Ibounty to the salvor, is "for services in saving property from impend- 
ing danger or imminent péril of loss to the owner, bv one on whom no 
légal obligation rests to perform such service." The service to the 
schooner Jackson by the Merrimac was such service as is recognized 
and conceded in the présent case by even the owners of the Jackson. 
The Merrimac was a passenger and freight steamer engaged in a 
legitimate business on a regular voyage. No obligation rested on her 
to remove derelicts from the track of commerce, except the duty owed 
to humanity and the safety of the business in which she was engaged. 
Other ships are charged with this duty. Changing her course at great 
inconvenience to her passengers and delay to the steamship in making 
her regular schedule, not being fitted for towing purposes, on one of 
the most dangerous parts of the Atlantic coast, with hidden, shifting 
sand shoals, just after a storm, when lightships and buoys are dis- 
placed, she changed her course and towed, by means of tem'porary rig- 



1018 101 FEDERAL REPORTER. 

ging, the derelict to a place of comparative safety, and anchored her in 
a bike of stifficient depth to enable her to ride out the night, stood by 
unti] the derelict was taken away by tugs summoned by the steamship, 
attended by the second officer of the Merrimac, and towed to a haven 
of safety. True, it was not accompanied by any great risk of Hfe, fur- 
ther than the risk attending the danger of the steamship grounding in 
those dangerous waters with the shifting sand shoals, of which a chart 
cannot be made.which can be relied, on for any length of time, and be- 
coming a partial, if not a complète, loss. This was heroic salvage 
sei'vice, to which the owners of the derelict schooner are indebted for 
ail that was saved of their vessel and her cargo. Had a government 
ship come in contact with the derelict, she would hâve been dynamited 
or destroyed; and had she grounded on one of the sand shoals, 10 
or 20 miles from shore, she and her cargo would bave been as efifec- 
tually lost. 

What of the tugs? They came in compliance with a signal "for a 
tug" hoisted by the principal salvor, with apparently no view but a 
towage contract. They took no risk. The derelict was really saved 
before they were summoned, and the tugs rendered no service except a 
towage service' — true, in.aid of the salvor, but only in aid. They 
saved nothing, rescued nôthing. Thère was, no imminent danger to 
the derelict at the tinie they came, and they might havè looked to 
the Merrirhac in a civil action for services rendered at her instance and 
procurement.' It was not a towing of a vessel in distress on the high 
seas, as ail the cases cited by the proctor for thesé tugs were, and 
in holding this was a mère towage, nOt a salvage service, entitling the 
tugs Blanche and Sanders to an allowance on this score, this court 
is not to be understood as controverting the principle decided in the 
cases cited by the proctor, but as deciding this case on the facts of the 
case and disting'uishing it from the cases cited. The cases are easily 
distinguishable. It is frequently difficult to draw thé distinction be- 
tween a towage and a salvage service, which may commence as one 
and end as the ôther; but there does not seem to be any of the élé- 
ments of a salvage service in that under considération. The J. C. 
Pfluger (D. C.) 109 Fed. 93. 

There is no fîxed rule for salvage allowance. The old rule in cases 
of a derelict was 50 per cent, of the property salved ; but under mod- 
em décisions and practice it may be less, or it may be more. The 
allowance rests in the sound discrétion of the court or judge, who 
hears the case, hears the witnesses testify, looks into their eyes, and 
is acquainted with the environmerits of the rescue. Such judge or 
court is generally more compétent to fix a fair and équitable allowance 
than an âppellate court, by Avhom the allowance may be reviewed on 
appeal, and reduced or increased, at long range. An allowance for 
salvage should not be weighed in golden scales, but should be made as 
a reward for meritoriousvoluntary services, rendered at a time when 
danger of loss is imminent,; as a rewàrd for such services so fendered, 
and for the purpose of encouraging others in like services. It is not 
a resuit of contract or chafïering. The bitter remarks of the proctor 
for respondent touching the greed of those who flock around a ship 
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in distress and its effect on shipping to this port may be justified by 
facts known to the proctor, who résides and bas resided from birth in 
Wilmington ; but this is a misfortune of the port, not for considéra- 
tion by the court. Such remarks are aHunde the record — a privilège 
of counsel. The court must at best attempt, with the lights set before 
it, by the admissions in the pleadings, the testimony of the witnesses, 
whom the court has seen and heard testify, the value of the property, 
both of the salvor and that salved, the risk to the former, and the bene- 
fit to the latter, to make, under the law of salvage, a fair and équitable 
allowance to the salvor, vvithout oppression to the owners of the salv- 
ed property; and considering the desperate condition of the Jackson, 
her masts down, vi^ithout any means of navigation, at sea, in the track 
of ships, a menace to commerce — in , short, in a condition to be de- 
stroyed by a revenue cutter as such menace — the action of the passen- 
ger steamer in rescuing her at a risk of $400,000 worth of property, to 
say nothing of her 75 passengers, the allowance of about 70 or 75 per 
cent, of the appraised value of the salved property, ship and cargo, 
which, notwithstanding the high character of the appraisers, seems to 
hâve been very low. The cost is not stated in the testimony; but she 
was repaired and is now sailing the seas, engaged in commerce, and the 
only testimony on this point is that intact this vessel was worth $50,000. 
But, taking the valuation or appraisement to be correct in her wrecked, 
water-logged condition, away from her home port, the allowance 
should be libéral. It was a minimum appraisement. In The Lyman M. 
Law (D. C.) 132 Fed. 81(5, $1,200 was adjudged proper as salvage by a 
passenger steamer valued at $460,000, a case very similar to the one at 
bar. In The Edith Allen, 129 Fed. 209, 6.3 C. C. A. 367, a salvage 
award of $6,500 for the rescue of a schooner and her cargo stranded 
on the coast of New Jersey was reduced on appeal by the Circuit Court 
of Appeals, Second Circuit, to $4,500, "because it appeared" to that 
court "to hâve been increased to some extent by a misappx-ehension by 
the trial judge of the facts shown by the évidence as to the péril of the 
stranded vessel." 

There is no misapprehension of the facts in the case at bar. The 
court is familiar with the coast at Frying Pan Shoals and the dangers 
thereof, lurking below the surface of the waters. In fact, there is rea!- 
ly no controversv on this point. The facts are not controverted. The 
Lamington, 86 Fed. 685, 30 C. C. A. 271, and The Myrtle Tunnel (D. 
C.) 155 Fed. 476, a wreck occurring on Frying Pan Shoals, will be 
found interesting reading as to allowances in the case of derelicts, 
which cases are commended to the proctors and other lavvyers in dere- 
lict cases. The 50 per cent, rule is not absolute or binding on the 
court. The allowance may be more. The William Sn:ith (D. C.) o.O 
Fed. 615. The expenses of towing, puniping, and guarding the vessel 
must first be paid to the parties who performed such services or paid 
such expenses ; but those seem to go to the vessels or their owners, 
and are not to be divided aniong the crews. The Pfluger (D. C.) 101) 
Fed. 93. 

It is ordered and decreed that the expenses incurred by the Merri- 
mac in this behalf, of v/hich an itemized bill is filed amounting to 
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$59.88, be allowed and paid ; also $118 for towing the derelict to South- 
port, or Battery Island, the usual towing charge for taking a vessel 
to Southport of this tonnage, plus 30 per cent, on account of probable 
increased power required by reason of the tow being water-logged, be 
paid the fishing steamer Sanders. The following claims are to be al- 
lowed and paid : 
To the Sanders: 

Towing derelict to a point offi Southport $ OS 00 

Extra on account of water-logged condition of tow 100 00 

Paid watcliman 75 00 

$263 00 

To the steam tug Blanche: 

Towing derelict froni Southport to Wilinington $100 00 

Extra for water-logged condition of tow 300 00 

Three days' worklng on Jackson, puniping, etc., at $'^0 per day 150 00 

f 350 00 
To the Merrimac: 

Salvage $2,500 00 

To bill rendered as stated 59 88 

. $2,559 88 

This last allowance as salvage to be divided between the ship and 
the officers and crew, three-fifths to the vessel, or her owners, and two- 
fifths to the officers and crew of the steamship in proportion to their 
pay and the services performed, of which the court bas no évidence up- 
on which to base a division, being furnished witli simply a list of the 
crew. The master or captain, Thos. P. Pratt, and the second officer, 
seem to hâve been more the moving spirits in what meritorious services 
were rendered than other members of the ship's crew. If any evil 
had come to the steamship Merrimac, they under the circumstances 
might hâve been held responsible therefor. The other officers and 
crew protested, hence thèse officers should be compensated accord- 
ingly. There being no data at hand upon which the court can make 
an équitable division of this allowance of two-fifths to the officers and 
crew, the matter, if it cannot be settled by agreement, will be refer- 
red to a commissioner for this purpose. The court has no hesitancy 
in saying, though it does not so hold at this time, thèse officers should 
hâve one-half of this two-fifths allowance, and the owners of the salv- 
ed property should consider they hâve gotten out of misfortune very 
fortunately and cheaply. 
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UNITED STATES v. HUGHES et al. 
(Circuit Court, S. D. New Yorlc. June 5, 1908.) 

1. Partneeship— Action Against Pabtnebs— Conteact— Bkeach. 

Where a bill cliarged that a flrm and Its individual members wholly 
failed to perform a contract with coinplainant, to complainant's damage 
in a sum stated, it alleged a cause of action against tlie flrm and the in- 
dividuals eomposing it ; tlieir liability belng joint and several. 

2. Same— Actions Agaisst Deceased Partner. 

In casé of breach of contract by a flrm, the créditer may proceed di- 
rectly against the administrator of a deceased partner, maklng the sur- 
viving partner a party, without suing the flrm or surviving partner. 

In Equity. Hearing on separate demurrers by défendants to bill of 
complaint. 

Henry L- Stimpson, for the United States. 
Kellogg & Rose, for défendant Bangs. 
Thomas Hogan, for défendant Hughes. 

RAY, District Judge. No judgment or decree is sought or demand- 
ed against the défendant Bangs. He is made a party défendant on the 
theory that he is a proper, if not a necessary, party, inasmuch as he has 
an interest in the controversy and in defending the action. July 31, 
1899, James Hughes, Eugène Hughes, and Anson M. Bangs were co- 
partners, doing business under the firm name of Hughes Bros. & 
Bangs. On that date this firm entered into a written contract with 
the United States, represented by Smith S. Leach, Corps of Engineers, 
U. S. Army, "to do certain dredging in Bridgeport harbor, Conn., in 
accordance with the terms of said contract and with certain spécifica- 
tions and proposai forming part thereof." On the same day, and sim- 
ultaneously with the exécution of the contract, said firm, under its firm 
name as principal, and the American Surety Company of New York, 
duly executed and delivered to the United States a bond conditional : 

"The condition of this obligation is sueh that whereas, the above-bounden 
Hughes Bros. & Bangs hâve, on the 31st day of July. 1800, entered into a 
contract with the United States, represented by Maj. Smith S. Leach, Corps 
of Engineers, U. S. A., for dredging and stone work in Bridgeport harbor, 
Conn.: Now, therefore, if the above-bounden Hughes Bros. & Bangs' heirs, 
executors, or administrators, shall and -wlll in ail respects duly and fully 
observe and perform ail and singular the covonauts, conditions, and agree- 
ments in and by the said contract agreed and covenanted by said Hughes 
Bros. & Bangs to be observed and performed, according to the true intent 
and meaning of the said contract, and as well during any period of extension 
of said contract that may be granted on the part of the United States as 
during the original tenu of the same, and shall promptly make full payments 
to ail persons supplying them vi-ith labor or materials in the prosecution of 
the work provided for in said contract, then the above obligation shall be 
void and of no efCect ; otherwlse, to remain in full force and vlrtue." 

This bond is attached to and made a part of the bill of complaint, 
but the agreement or contract is not. In fact, the United States has 
furnished a full bill of particulars of its demands, setting eut various 
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provisions of the contract and its damages ; but this is net printed in 
the demurrer book. The bill of complaint then allèges : 

"Tli>rd. That neither sald firm of Hughes Bros. & Bangs, nor aiiy of the 
aforementioned partners thereoï, perforuied the work agreed and covcnanted 
by them to be performed In sald contract, M'hich also is referred to in the 
condition of sald bond, but, on the eontrary, wholly neglected and failed dlli- 
gently and faithfully to iirosecute and complète the sald work, In accordance 
with the spécifications and requirenients of sald contract. 

"Fourth. That thereafter Maj. Harry Taylor, Corps of Kngineers, United 
States Ariny. the successor lesally ap]>ointed to said Maj. Smith S. Leach. 
did on behalf of the United States, a]id pursuant to the provisions of said 
contract, direct and forward a letter, dated May 10, 1900, to said Hughes 
Bros. & Bangs, a copy of vvhich is hereto anuexed, niarked 'Exhiblt B' and 
made a part hereof, which sald letter was duly reteived by them." 

The letter referred to reads as follows:. 

"You are heroby notified that under authorit^- of the Chief Engineer the 
contract entered into by you under date of July 31, 1899, for dredging and de- 
livering riprap stone in Bridgeport harbor. Conn., is this day annulled ou 
account of your failure to prosecute faithfully and diligently the work in ac- 
cordance with the spécifications and requirements of the contract. In ac- 
cordance with the ternis of the contract, moneys heretofore retained on pay- 
ments which hâve been niade you are forfeited to the United States, and 
you and your bondsmeu will be held responsible for any extra expense to 
which the United States may be put for flnishing the work over and above 
the amount which It would hâve cost under your contract prices." 

The bill of complaint then allèges that the United States did perform 
and has performed ail of its obligations in the premises ; that "by rea- 
son of the premises, and of said failure and negîect to perform the terms 
and conditions of said contract, which is also referred to in said condi- 
tion of said bond, the plaintiff was damaged in the sum of $82,938. 
72." That demand of payment of said damages has been duly made, 
but that no part of same has been paid. The bill thën charges that 
said Eugène Hughes died intestate December 19, 1902, leaving a large, 
estate more than sufficient to pay ail claims and demands against him ; 
that James Hughes and Mary Hughes were duly appointed adminis- 
trators.of his estate and qualified as such; that thereafter, and De- 
cember 13, 1906, said James. Hughes died at Cleveland, Ohio, leaving. 
à last will and testament, which was there duly proved, and that one 
Margaret K. Hughes vi'as duly appointed executrix thereof ; and that 
she and said estate are without the jurisdiction of this court. The pray- 
er is that Mary Hughes, as administratrix of Eugehe Hughes, rtiay 
make discovery of his estate and be decreed to pay such damages; 
also that she and Bangs may be directed to appear and a fuU and true 
answer make to the premises and abide the order of the court. From 
the facts stated it appears that; Bangs is the sole surviving partner of 
the firm, although nothing is said about it. It is not charged that the 
firm was insolvent, or has no visible assets, or that any proceedings hâve 
been taken against thé surviving partner. It is claimed that no cause 
of action in equity is alleged; that there is an improper joinder of 
parties, etc. 

The bill of complaint not only allèges that Hughes Bros. & Bangs 
agreed to do the work of dredging in Bridgeport harbor, Conn., but 



UNITED STATES V. HUGHKS. 1023 

tliat the firm was to do it diligentU' and faithfully in accordance with 
spécifications and requirements. Tliis last appears from the bond, 
which went with the main contract. The bill then charges that the firm 
and its individual members whoUy failed to perform, to the damage of 
the United States in the sum stated. This states a cause of action clearly. 
It is settled that the liability of the firm and of the individuals com- 
posing it was joint and several. It is a'iso settled in the courts of the 
United States that tlie créditer may proceed directly against the ad- 
ministrators of the deceased partner, making the survlving partner a 
party. Nelson v. Hill, 5 How. (U. S.) 137, 133, 12 L. Ed. 81; Lewis 
V. United States, 92 U. S. 622, 623, 23 L. Ed. 513 ; Story on Partner- 
ship (6th Ed.) pp. 578-580, § 362, and cases cited in notes. Says 
Story : 

"Anotlier Important considération in caseis of a dissolntion by deatli is as 
to tlie rights of the joint creditors ajiaiiist tlie estnte of tlie decensed partner. 
We hâve seen that at law tlie sole rijiUt of action of tlie joint creditors is 
against the sun'ivovs; and tho inqviiry liere naturally presented is whetlier 
tliey hâve any remedy in equlty. Tlie doc'trine fornierly held npon thls snhject 
seems to hâve been that the joint creditors had no claini wliatsoever in equity 
against the estate of the deceased iiartuer, except when the snrviving partners 
were at the time, or subsequeutl^' becanie. insolveiit or bankrnpt. But that 
doctrine has been since overturned ; and it is iiow held that in equity ail 
partnership dehts are to be deemed joint and several, and consequently the 
joint creditors hâve in ail cases a right to proceed at law against the sur- 
vivors, and an élection also to proceed in equity against the estate of the de- 
ceased partner, whether tlie survivors be insolvent, or bankru|it, or not. The 
conséquence is that the joint creditors need not now walt untll the partner- 
ship affairs are wound up and a final adjustment thereof is niade ; but they 
may at once proceed as upon a joint and several contract in equity against 
the e.state of the deceased partner, although in any such suit the surviving 
partners must be made parties, as persons interested in taUiug the account." 

It would be presumptuGus for me to overrule thèse authorities. But 
it is said that the bill of complaint shows that the United States has 
ended the contract sued on and declared the sum paid and earned, but 
withheld, if any, forfeited to the United States, and that this deprives 
it of the right to claim or recover anvthing further as damages, 
O'Brien v. United States (2d Circuit, Jan.,' 1908) 159 Fed. 671, is cited. 
Whether that case is décisive of this dépends on ail the ternis, etc., of 
the contract. It is not before the court in its entirety. Those matters 
are to be pleaded in défense. O'Brien v. United States may or may not 
be décisive. AU the facts will appear on the trial. 

Demurrer overruled, with costs. Défendants may answer in 20 
days after being served with copy of order to be entered pursuant 
hereto. 



End of C.4Ses in Vol. ICI. 



